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CURRENT TOPICS. 

1 hae court to determine upon what are known as 

Alabama Claims closed its business on the 29th 
ult., leaving undistributed over one-half the money 
received under the award of the Geneva tribunal. 
This circumstance gives great dissatisfaction to 
many, especially to those who are interested in the 
insurance companies that took war risks, and were 
compelled to pay for vessels lost. It seems that 
when the award was estimated at Geneva, a list was 
made covering all the losses of private citizens that 
were shown to have been caused by the privateer 
Alabama, without any regard to whether there was 
insurance upon the property lost. The court pass- 
ing upon the individual claims, have merely paid 
those of persons who were not re-imbursed by the 
insurance companies, but the claims of the insur- 
ance companies themselves for losses paid were not 
allowed, the ground being that the transactions of 
the Alabama and other vessels of the same character 
rendered the marine insurance business profitable 
rather than otherwise. The question is one of con- 
siderable difficulty. On the one hand, it would 
appear that the losses which really fell upon the in- 
surance companies had been presented to the Eng- 
lish government, allowed by it, and paid in trust for 
the losers to the United States, and that these com- 
panies were, in equity at least, entitled to receive 
the benefit of that act. 


But, on the other hand, it is said that the 
companies cannot justly claim a re-imbursement 
for the whole amount paid by them; the amount 
of premium received for the risk should be de- 
ducted and given to the owner of the property 
insured. Then there might come the claims of 
those who were compelled to pay war risks by reason 
of the presence at sea of the Alabama, and there is 
@ seeming justice in the assertion that these per- 
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sons stand in as good a situation to demand compen- 
sation as the companies do, if not in a better one, 
though it might be a matter of difficulty to determ- 
ine, in every instance, who justly belonged to the 
class mentioned. If all who would assert themselves 
to belong thereto were compensated, we think there 
would be but little left for the insurance interest to 
dispute about. The fact is that the money was 
awarded by the Geneva arbiters to pay losses caused 
by the Alabama, and if an individual did not, in 
fact, directly lose by her operations, he is not en- 
titled to any thing from the award, either equitably 
or otherwise. If the doctrine of subrogation should 
be applied here, the result would be in favor of the 
claims of the insurance companies. According to 
the opinion of a former distinguished minister to 
England, as the matter now stands, the Geneva 
arbiters appear responsible for ‘‘ cheating the British 
government out of a large sum, which the American 
government declares was not properly claimed, and 
yet which it declines to return to its rightful owners.” 


The fact is that the English government were 
adjudged to be liable for the losses caused by the 
Alabama; these losses amounted to a certain sum 
which has been paid. Out of that sum private 
owners who have had property destroyed by the 
Alabama are entitled to compensation, but a portion 
of these have been repaid their losses already. The 
companies which repaid them, although perhaps as 
a whole they really did not lose any thing by the 
existence of privateers preying upon American com- 
merce, or may have really made profits from war 
premiums, seem to stand in the shoes of those 
whose property was captured by the Alabama, 
at least to the extent of the amount of losses paid 
by them in excess of premiums received. The 
equitable claims of the third class of losers must be 
excluded by reason of the difficulty of establishing 
definitely what portion of their losses was due to 
the Alabama, as distinguished from losses due to 
other privateers. At least the losses of this class 
do not appear to have been considered by the Gen- 
eva tribunal. 


Tis+l 
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We have little faith in any attempts to make men 
moral or sober by law, but we must confess that the 
experiment of Mr. Bergh in the direction of making 
them humane has met with a wonderful degree of 
success. The society organized by him show, as 
the result of their work for the year just past, 850 
prosecutions in court, 1,794 disabled horses turned 
out of harness in the streets, and more than 2,000 
acts of cruelty prevented by interference by its 
agents. This, in addition to an unlimited number 
of other acts done for the comfort and well-being 
of brutes, is a remarkable record of what is being 
accomplished under an experiment in legislation, 
which, but a few years ago, was deemed visionary, 
not to say fanatical. 


Mr. Francis C. Barlow is a waggish fellow — in 
fact a very Falstaff. Last week he sent to Mr. Elihu 
Root, the opposing counsel in a cause, a request to 
return his brief in the case, saying, ‘‘I make now 
a further and formal request, for the purpose of 
basing upon it, if still uncomplied with, an 
action of replevin, or if the argument has been 
destroyed, an action of trover coupled with the 
arrest of the guilty parties.” To which Mr. 
Root returned the following laconic and un- 
orthodox reply: ‘‘Don’t be a damned fool.” Not 
heeding the request, Barlow responded at con- 
siderable length, saying, among other things: ‘‘I 
request that you will inform me on or before 12 m. 
of Saturday next, whether you will meet me ata 
point to be designated by yourself, in Canada, 
during the coming week, that we may settle 
this matter of difference in a dignitied way. If 
you answer in the affirmative, I wiil request a 
friend to wait upon you, whom you can refer to 
some gentleman who will act for you. Should 
you decline to give me this satisfaction, I can 
only ask you to be prepared to defend yourself 
(of course I mean by the use of fire-arms) whenever 
and wherever I may meet you, always excepting, of 
course, the courts as a place of encounter. Upon 
recognition I shall feel at liberty to fire upon you, 
as the only method of adjustment left me of this 
difficulty.” A warrant for Mr. Barlow was sought, 
whereupon Mr. Justice Davis interposed his 
‘* friendly offices,” and Barlow solemnly asseverated 
that it was alla “joke.” 


The message of the governor of this State, like 
those of his predecessors, makes many suggestions 
as to legislation, some of which will be acted upon 
and some of which will not. Among those that 
ought to receive attention is the one in relation to 
savings banks, the disasters occurring among such 
institutions during the past year or two indicating 
that the existing laws are not sufficient to secure de- 
positors against loss from maladministration by 





managers. The reference to the state of the law in 
regard to insecurity of places of public resort is 
timely, and the recent theater disaster in Brooklyn 
will probably give sufficient force to it to secure ap- 
propriate legislation. The remarks upon municipal 
reform will meet the approval of those who have to 
pay taxes. In fact, any thing that can be done to 
check the extravagant expenditure of municipali- 
ties will be welcome, and we believe that the depres- 
sion in values which is now existing, will render it 
impossible to continue much longer a system of 
government which necessarily leads to such extrava- 
gances. Some of the suggestions concerning taxa- 
tion will meet with approval, and some with adverse 
criticism. Of course, the subject of exempting 
churches from taxation is one upon which all will 
not think alike; neither will those who do not hold 
stock in banks probably acquiesce in any measure 
looking to the relief of such institutions from taxa- 
ation. Yet, it has been well said that taxation, no 
matter how imposed, sooner or later distributes itself 
so that all feel its burden. It is not so much the 
methods of taxation that are apt to be inequitable, 
as the changes that are made in the methods. What 
the governor says about legislation in appropriation 
bills is proper, but we suppose if occasion comes 
hereafter for the insertion of a provision of general 
legislation in such a bill it will be done all the same. 


Among the judges who have long occupied the 
Supreme Bench of our State, to the satisfaction of 
the public and of the bar, we know of no one who 
stands higher than the Hon. E. Darwin Smith, of 
the Seventh Judicial District. Chosen to the judi- 
cial office twenty-one years ago, he has continued 
therein uninterruptedly until the beginning of the 
present year. During the whole time he has actively 
discharged the duties incumbent upon his position, 
and he now retires under the constitutional pro- 
vision, regretted by all who have occasion to transact 
business with the court in which he sat. During 
the time he has occupied the judicial position, he 
has written many opinions of value, which appear 
in our various State reports. We trust his retire- 
ment from the bench will not terminate his rela- 
tions with the profession, but that we may in other 
ways retain the benefit of his learning and experi- 
ence. Hon. J. C. Smith has been appointed to fill 
the position at the General Term of the Fourth De- 
partment, heretofore occupied by the retiring judge. 


The theater accident in Brooklyn led the public 
to consider what the law had done and could do 
toward making human life safe in buildings where 
large crowds are wont to assemble, and the recent 
railway accident at Ashtabula occasions the same 
inquiry as to public conveyances for travel. In each 
instance the inquiry resolves itself into two ques- 
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tions, namely: Is it possible, in the nature of things, 
to obtain absolute safety to human life in the con- 
struction of public buildings and in the construction 
and operation of railweys, or what, to a reasonably 
cautious person using them, will amount to absolute 
safety? And, second, providing the first question 
is answered in the affirmative, is it possible, by law, 
to compel the adoption of such measures as will 
secure such safety? We imagine the answer to the 
first question will be yes, and to the second question, 
so far as theaters and public buildings are concerned, 
in the affirmative also. The public conveyance pre- 
sents a different question. It may be within the 
reach of human ingenuity and care to prevent every 
accident to passengers; but the expense of such in- 
genuity and care may be so great as to preclude 
their adoption. It is necessary for people to travel, 
and they are justified in being willing to undergo 
some risk to life and limb todo so. It is not neces- 
sary for them to assemble in large bodies in danger- 
ous public buildings, and they are not justified in 
risking life and limb to doso. Consequently the 
law is entitled to require that places of public 
assemblage be made safe at all hazards, and without 
regard to the expense necessary. But in regard to 
railways and other means of travel, it can only say, 
**You must manage these with the utmost safe- 
guards that are possible in connection with the main- 
tenance of traffic.” If the theater performance 
cannot be conducted without danger to human life, 
it is of little moment that it is stopped. If the con- 
duct of railways involves some danger to life, that 
danger must be encountered, although the minimum 
of risk compatible with the continuance of railway 
traffic on the given line should be exacted. 


——_ > 
NOTES OF CASES. 


N the case of Kane v. Reserve Mutual Life Ins. 
Co., decided by the Supreme Court of Pennsyl- 
vania (8 Weekly Notes of Cases, 201), an adult son 
was held to have an insurable interest in the life of 
his father. The law of Pennsylvania, as does that of 
most other States, renders an adult son liable for the 
support of his father, and the court say that such legal 
liability is sufficient to support the contract of insur- 
ance. It has been held, however, in England that, 
when the life of a pauper dependent on his son for 
support was insured, a son had not an interest in the 
father’s life sufficient to uphold the contract, under 
the English statute. Shilling v. Accidental Death Co., 
27 L. J. Exch. 16, 19. ‘He will not be allowed 
to enter into a speculation upon the father’s life and 
limbs.” The ground upon which the English de- 
cision rests, is that it is % gambling venture, and it 
is said that the true rule then is that where a policy 
is sought to be supported by an interest derived 
from relationship, the person obtaining it must him- 





self have a legal claim for support upon the person 
whose life is insured. Thus it has been there held 
that, while a wife has an insurable interest in the 
life of her husband, the husband has not one in hers, 
Bunyon on Ins. 14. Though this has been denied. 
Hebden v. West, 3 B. & 8. 579. See, as to the ques- 
tion of insurable interest, Lord v. Dall, 12 Mass. 
115, where a sister was held to have an insurable 
interest in the life of a brother who supported her; 
and even a married sister, not dependent upon her 
brother, has been said to have such interest, he 
being unmarried and without issue or parent living. 
France v. Aitna L. Ins. Co., 2 Ins. L. Jour. 657; 
Loomers v. Eagle L. & H. Ins. Oo., 6 Gray, 396, where 
a father is held to have such an interest in the life of 
his minor son. See, also, Mitchell v. Ins. Oo., 45 
Me. 104; Jns. Co. v. Johnson, 4 Zab. 576; Bevin v. 
Ins, Co., 23 Conn. 251; Ins. Co. v. Robertshaw, 2 
Cas. 190; Cunningham v. Smith, 20 Sm. 456. 


In the case of McLennan v. Gerrie’s Trustee et al., 
recently decided by the Sheriff Court of Aberdeen, 
the facts were these. Gerrie bought goods of three 
different London merchants, from two on credit, 
and from one for cash, the goods in the latter case, 
however, to be delivered before payment was re- 
mitted. The goods were to be sent to Aberdeen, 
Scotland, by steamer, and were so sent. They ar- 
rived at Aberdeen at various times from the 28th of 
June until the 5th of July. It was the custom of 
Gerrie to convey goods consigned to him, from time 
to time, by the line of steamers over which the 
goods in question were sent, by his own vehicle to 
his place of business, and the steamer company 
were accustomed to keep his goods until he did so. 
On the 15th of July, while the goods in question 
were still on the premises of the steamshjp com- 
pany, or on premises adjoining, he went into bank- 
ruptcy. On the same day he wrote as follows to the 
vendors: ‘‘ Having in the mean time suspended pay- 
ment, I have refused goods of invoice dated June 
28th, and given instructions to steamboat company 
to store in the weigh-house.” He gave the instruc- 
tions mentioned in respect to all the goods on that 
date, which were complied with. The court held 
that as at the date when the letters were dispatched 
to the vendors, the goods never had been in the 
possession of the bankrupt, the contract of sale 
was thereby effectually rescinded, and the goods 
belonged to the vendors and not to Gerrie’s as- 
signee. The court say that the goods were on the 
15th in transitu, and arrestable by the vendors. 
See Bolton v. Lancashire & Yorkshire Railway, L. R., 
1C. P. 481 ; Schotsman v. Lancashire Railway Co., 
L. R., 2 Ch. 332; Borndston v. Strang, L. R., 4 Eq. 
481; Biggs v. Barry 2 Curtis C. C. 259; Atkins v. 
Colby, 20 N. H. 154; Stubbs v. Lund, 7 Mass. 457. 
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THE NEW CODE. 


We have promised ourselves and our readers to 

look over the new Code, and make some sug- 
gestions upon it. We have heretofore expressed 
our general satisfaction with the scope and execu- 
tion of the work, ‘‘without prejudice, however,” 
to our right to find some fault with it. Last week 
a@ communication was published in these columns 
criticising the Code in several particulars, with 
some of which criticisms we agree. For ex- 
ample, we heartily agree that the most salutary 
work of the old Code, namely, the abolition of the 
old forms of pleadings should be inviolably pre- 
served. If that end is to be at all impaired by the 
requirement of a perilous prayer at the end of the 
complaint, we are opposed to the requirement. The 
prayer should be a mere matter of form — not at all 
of substance. Praying is not theoretically danger- 
ous in theology, and we should be careful not to 
render it dangerous in law. Let us have no black- 
letter, magical importance attached to the form of 
words, by which, after stating our case, we ask for 
relief, but let the court grant relief according to the 
facts stated and proved. No undue advantage or 
surprise can arise from this. Each party is equally 
notified and equally enlightened. This has been 
the practice for twenty years and more, and we have 
never heard any complaint of it. We think that the 
proposed alteration will result only in giving tech- 
nical advantages, and we are totally and earnestly 
opposed to all technicalities and all technical ad- 
vantages. 

This naturally leads us to consider for a moment 
the section on demurrers. The change above re- 
ferred to is also recognized in that section of the 
new Code, by the addition of the ninth and tenth 
grounds of demurrer, namely, “That the facts 
stated in the complaint do not entitle the plaintiff 
to the judgment demanded,” and ‘‘ that the plaia- 
tiff demands judgment for two or more inconsistent 
kinds of relief.” In connection with this, we ob- 
ject to the seventh ground of demurrer, namely, 
“that causes of action have been improperly 
united.” The old Code provided plentifully, and, 
on the whole, we think, properly, for demurrers. 
We are not much in favor of them. They answer, 
practically, very little of useful purpose. They 
create delays, accumulate costs and obstruct justice 
oftener than they do any good. The only instance 
in which a demurrer is justifiable, is where the sus- 
taining of it must leave the party wholly without 
any just claim or standing in court. But we are 
unutterably hostile to all ‘‘marking time” in the 
law. What suitors demand and have a right to is 
progress. Human life is too short, and the courts 
are too full of business to warrant any of this petty 
quibbling over forms. So we demur to any change 
about demurrers. It seems that the intelligent re- 





viser himself had a pang on this subject, for he 
seeks to alleviate matters in the next section (§ 489) ; 
but we prophesy that this latter section will require 
a great deal of construction, and give rise to a great 
deal of dispute. 

Now, we approach a subject very near to our 
hearts, and that is the testimony of parties. We 
have heretofore expressed ourselves against the re- 
strictions of the famous section 399 of the old Code, 
and we are sorry to see it perpetuated and made 
more sweeping in the new Code. The legal profes- 
sion should not emulate the Bourbons, but should 
learn from experience. It took us a long time to 
tolerate the idea of an interested person testifying 
in his own behalf, but we embraced it by slow de- 
grees. Then we had a still harder struggle about 
the same rule, as applicable to persons indicted for 
crimes, but at length we succumbed. Then we very 
reluctantly let husbands and wives testify for or 
against each other, with certain exceptions. But 
section 399 is our last ditch. We had remodeled, 
and reformed, and reconstructed it, over and over 
again, through a long series of years, and have not 
yet succeeded in shaping it so that it is certain what 
it means. Within a few days the writer has heard 
a cause tried at circuit, where a half a day wus ex- 
hausted in determining whether a donee inter vivos 
came within the classes of favored persons, and the 
judge at length decided that she came within the 
spirit, and he was inclined to think, within the let- 
ter, as an “assignee;” and another judge told the 
writer that he had had a great deal of trouble in a 
recent cause to determine just what ‘‘ survivor” 
means. It is probable that the substituted section 
is a great improvement in clearness and compre- 
hensiveness, but our objection is radical. Ifa party, 
or an interested person, is to be a witness at all, there 
is no consistency in excluding him simply because 
his adversary has died or become incompetent to test- 
ify. This is a relapse into, or rather a clinging to, 
the old absurd barbarism. We desire to write our- 
selves down again as radically hostile to any exclu- 
sion of any person, as a witness, on any ground or 
under any circumstances whatever, except as a pun- 
ishment for crime. If a man has committed a 
felony, let him be disqualified, as a penalty, but 
never disqualify a man, who is perfectly competent 
to-day, from testifying to-morrow, because his an- 
tagonist has died or gone mad over night. The 
inevitable struggle with common sense on this point 
is amusingly evidenced by Supreme Court rule 88, 
which, in the face of the statute prohibiting it, ab- 
solutely requires husbands and wives, complainants 
in divorce suit, to testify to certain points. There 
is only one way to dispose of this Gordian knot, 
and that is to apply the Alexandrian remedy. There 
is no such restriction as section 399 provides, in the 
law of Massachusetts, and we are informed by high 
authority that the rule of their practice works well, 
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and that there is no objection to it among the pro- 
fession, either on the bench or at the bar. Of course, 
the adoption of these views would necessitate the 
striking out of several other sections of the same 
article. 

One other point now occurs to us, namely, the 
perpetuation of the liability of a guardian, for an 
infant plaintiff, for costs. This is old doctrine, and 
was preserved in our former Code, but we would 
ask, cui bono, or, rather, quo bono? The policy of 
the law is to afford every facility to infants for the 
enforcement of their rights, and most jealously to 
guard their interests. But here is a rule which ope- 
rates in precisely the reverse direction. Not only is 
an infant prohibited from suing until he finds a 
friend who is able and willing to pay the costs at 
all hazards, in case of defeat, but that friend must 
be willing to go to jail if he happens not to be able 
to pay. This naturally tends to deter infants from 
bringing actions. Not only that, but how perfectly 
and richly absurd the idea is! No other class of 
persons is restrained from suing until they furnish 
security for costs, except non-residents. Every 
adult resident may sue to his heart’s content, 
whether rich or poor, and his adversary must defend 
himself at his own cost. If the plaintiff has com- 
pleted his twenty-one years, he may sue without let 
or hindrance, although he is entirely destitute of 
property; but if he lacks a year, or a month, or a 
day of that age, he must furnish a sponsor, able to 
pay the costs, if the suit is unsuccessful, and willing 
to suffer imprisonment if he cannot pay them, or the 
infant must go unremedied. We pronounce this idea 
a ridiculous and an outrageous one, without even a 
homeopathic reason to support it, and entirely at 
variance with all the traditions and pretenses of the 
law. So we move to amend by striking out this 
provision. 

EE 
WHEN CONSTITUTIONAL PROVISIONS NOT 
RETROACTIVE. 

N the case of County of Callaway v. Foster, recently 
decided by the United States Supreme Court, an 
interesting question of statutory construction arose. 
By a statute of Missouri approved March 10, 1859, en- 
titled ‘‘ An act to incorporate the Louisiana and Mis- 
souri River Railroad Company,” it was provided that 
it should “‘be lawful for the county court of any 
county in which any part of the route of said railroad 
may be, to subscribe to the stock of said company, 
and issue bonds of such county to raise funds to pay 
the stock thus subscribed.”’ In July, 1865, a constitu- 
tional provision was adopted in Missouri in these 
words: ‘‘The general assembly shall not authorize 
any county, city or town to become a stockholder in, 
or to loan its credit to, any company, association or 
corporation, unless two-thirds of the qualified voters 
of such county, city or town, at a regular or special 
election to be held therein, shall assent thereto.” In 
January, 1868, the county court of Callaway county, 
through which the company mentioned thereafter 
built their railroad, authorized a subscription to the 





stock of said company to be made by the county, and 
on the same day it was so made and certificates of 
stock issued. On the 24th of March, 1868, the act of 
1859 was amended, and a branch railway authorized to 
be constructed by the same company, and on the Ist 
day of January, 1859, bonds were issued by the county 
court on behalf of the county in payment of such 
stock, each bond reciting that it was issued by Calla- 
way county, by authority of the act of the general 
assembly of the State of Missouri, approved March 10, 
1859, as amended by an act approved March 24, 1868. 
The voters of Callaway county never gave their assent 
to the issuing of the bonds. The constitutional pro- 
vision in question has been held by the Supreme Court 
of Missouri to be prospective and not retroactive, and 
that the charter of a company which is in existence 
before its adoption is not affected by it (State v. Macon 
Co. Court, 41 Mo. 453), and the constitution of 1865 
contains, in connection with the provision already 
quoted, the following: ‘‘ All statute laws of the State 
now in force not inconsistent with the constitution 
shall continue in force until they shall expire by their 
own limitations or be amended or repealed by the gen- 
eral assembly.’”’ In The State of Missouri v. The Cape 
Girardeau and State Line Railroad, 48 Mo. 468, it was 
held that the constitutional provision prohibiting spe- 
cial enactments did not extend to amendments of laws 
in force when it was adopted. The Federal court, 
therefore, held that in this case the act of March, 1868, 
referred to in the Callaway county bonds, in connection 
with the act of March 10, 1859, was an amendment of 
the latter act, and that the bonds were valid, notwith- 
standing there was no assent by the voters of Callaway 
county to their issue. Mr. Justice Hunt delivered 
the opinion of the court. Justices Miller, Davis, 
Field and Bradley dissented. 


———_>—____. 


ESCAPED CRIMINAL NOT ENTITLED TO 
MAINTAIN WRIT OF ERROR. 

HE Supreme Court of the United States in the case 

of Smith, plaintiff in error, v. United States, just 
decided, refuse to hear a criminal case where the party 
suing out the writ of error has placed himself without 
the jurisdiction of the court. Waite, C. J., in deliver- 
ing the opinion, says: It is clearly within our discretion 
to refuse to hear a criminal case in error, unless the 
convicted party suing out the writ is where he can be 
made to respond to any judgment we may render. In 
this case it is admitted that the plaintiff in error has 
escaped and is not within the control of the court be- 
low, either actually, by being in custody, or construc- 
tively, by being out on fbail. If we affirm the judg- 
ment, he is not likely to appear to submit to his sen- 
tence. If we reverse it and order a new trial, he 
will appear or not as he may consider most for his 
interest. Under such circumstances, we are not in- 
clined to hear and decide what may prove to be only a 
moot case. 

This cause was docketed here December 29, 1870. 
In due time a brief was filed on behalf of the plaintiff 
in error, and the cause has been regularly continued 
at every term since, no one appearing here in person 
to represent the plaintiff. At this term we dismissed 
the writ on motion of the United States, for want of 
prosecution, but have since reinstated it on motion of 
the counsel for the plaintiff in error, who now moves 
to have it set down for argument. This motion we 
deny, and order that unless the plaintiff in error sub- 
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mit himself to the jurisdiction of the court below on 
or before the first day of our next term, the cause be 
left off the docket after that time. The People v. 
Genet, 59 N. Y. 80; Leftwich’s Case, 20 Gratt. 723; 
Commonwealth v. Andrews, 97 Mass. 544. See, also, 31 
Me. 592. 





—_—_g_—_____ 


OPPORTUNITY TO BE HEARD NECESSARY 
TO CONFER JURISDICTION. 


UNITED STATES SUPREME COURT— OCTOBER 
TERM, 1876. 


Wunypsor, plaintiff in error, v. McVEieH. 


1, A sentence of a court pronounced against a party with- 
out hearing him, or giving him an opportunity to be 
heard, is not a judicial determination of his rights, and 
is not entitled to respect in any other tribunal. 

2. The jurisdiction acquired by the seizure of propert ina 
pecoceding in rem for its condemnation for alleged for- 

eiture, is not to pass upon the questior of forfeiture 
absolutely, but to 
tunity has been 
es: to appear and be heard — the charges for 
which the forfeiture is claimed. To that end some no- 
tification of the proceedings, beyond that arising from 
the seizure, prescribing the time within which the ap- 
pearance must be made, is essential. 

8. In proceedings before the District Court in a confiscation 
case, monition and notice were issued and published, 
but the appearance of the owner, for which they called, 
when made was stricken out, his right to appear being 
denied by the court: Held, that the subsequent sentence 
of confiscation of his property was as inoperative upon 
his rights as though no monition or notice had ever 
been issued. The legal effect of striking out his ap- 

ce was to recall the monition and notice as to 


ass upon that question after oppor- 
orded to its owner and parties inter- 


im. 

4. The doctrine that where a court has once acquired juris- 
diction, it has a right to devide every question which 
arises in the cause, and its judgment, however errone- 
ous, cannot be collaterally assailed, is only correct when 
the court proceeds, after acquiring jurisdiction of the 
cause, according to the established modes governing 
the class to which the case belongs, and does not trans- 
cend, in the extent or character of its judgment, the 
law which is applicable to it. 


Fema of ejectment. In error to the Corporation 
Court of the city of Alexandria, State of Virginia. 


Mr. Justice Fretp delivered the opinion of the 


court. 

This was an action of ejectment to recover certain 
real property in the city of Alexandria, in the State of 
Virginia. It was brought in the corporation court of 
that city, and a writ of error from the Court of Ap- 
peals of the State to review the judgment obtained 
having been refused, the case was brought here direct- 
ly by a writ of error from this court. Authority for 
this mode of procedure will be found stated in the case 
of Gregory v. McVeigh, reported in the 23d of Wallace. 

The plaintiff in the corporation court proved title in 
himself to the premises in controversy, and consequent 
right to their immediate possession, unless his life es- 
tate in them had been divested by a sale under a de- 
cree of condenimation, rendered in March, 1864, by the 
District Court of the United States for the Eastern 
District of Virginia, upon proceedings for their confis- 
cation. The defendant relied upon the deed to his 
grantor, executed by the marshal of the district upon 
such sale. 

The proceedings mentioned were instituted under 
the act of Congress of July 17, 1862, “to suppress in- 
surrection, to punish treason and rebellion, to seize 
and confiscate the property of rebels, and for other 
purposes.”’ 

In July, 1863, the premises in controversy were 
seized by the marshal of the district, by order of the 
district attorney, acting under instructions from the 
attorney-general. In August following, a libel of in- 





formation against the property was filed in the name 
of the United States, setting forth that the plaintiff in 
this case was the owner of the property in question; 
that he had, since the passage of the above act, held 
an office of honor and trust under the government of 
the so-called Confederate States, and in various ways 
had given aid and comfort to the rebellion; that the 
property had been seized in pursuance of the act, in 
compliance with instructions from the attorney-gen- 
eral, and, by reason of the premises, was forfeited to 
the United States, and should be condemned. It 
closed with a prayer that process of monition might 
issue against the owner or owners of the property, and 
all persons interested or claiming an interest therein, 
warning them at some early day ‘‘to appear aud an- 
swer”’ the libel; and, as the owner of the property was 
a non-resident and absent, that an order of publication 
in the usual form be also made. Upon this libel the 
district judge ordered process of monition to issue as 
prayed, and designated a day and place for the trial of 
the cause, and that notice of the same, with the sub- 
stance of the libel, should be given by publication in a 
newspaper of the city, and by posting at the door of 
the court-house. The process of monition and notice 
were accordingly issued and published. Both de- 
scribed the land and mentioned its seizure, and named 
the day and place fixed for the trial. The monition 
stated that at the trial all persons interested in the 
land or claiming ap interest might ‘‘appear and make 
their allegations in that behalf.’”’ The notice warned 
all persons to appear at the trial ‘‘to show cause why 
condemnation should not be decreed, and to intervene 
for their interest.”’ 

The owner of the property, in response to the moni- 
tion and notice, appeared by counsel and filed a claim 
to the property and in answer tothe libel. Subse- 
quently, on the 10th of March, 1864, the district attor- 
ney moved that the claim and answer, and the appear- 
ance of the respondent by counsel, be stricken from 
the files, on the ground that it appeared from his an- 
swer that he was, at the time of filing the same, ‘‘ a res- 
ident within the city of Richmond, within the Confed- 
erate lines, and a rebel.’’ On the same day the motion 
was granted, and the claim and answer ordered to be 
stricken from the files. The appearance of the re- 
spondent was by his answer. The court immediately 
entered its sentence and decree, condemning the prop- 
erty as forfeited to the United States, reciting that the 
usual proclamation having been made, the default of 
all persons had been duly entered. The decree ordered 
the issue of a venditioni exponas for the sale of the 
property, returnable on the 16th day of the following 
April. At the sale under this writ, the grantor of the 
defendant became the purchaser. 

The question for determination is whether the de- 
cree of condemnation thus rendered, without allowing 
the owner of the property to appear in response to the 
monition, interpose his claim for the property, and 
answer the libel, was of any validity. In other words, 
the question is whether the property of the plaintiff 
could be forfeited by the sentence of the court in a 
judicial proceeding to which he was not allowed to 
appear and make answer to the charges against him, 
upon the allegation of which the forfeiture was de- 
manded. 

There were several libels of information filed against 
the property of the plaintiff at the same time with the 
one here mentioned. They were identical in their 
allegations, except as to the property seized, and the 
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same motion to strike from the files the appearance, 
claim and answer of the respondent was made in each 
case, and on the same day, and similar orders were 
entered and like decrees of condemnation. One of 
these was brought here, and is reported in the llth of 
Wallace. In delivering the unanimous opinion of this 
court, upon reversing the decree in the case, and refer- 
ring to the order striking out the claim and answer, 
Mr. Justice Swayne said: ‘The order in effect denied 
the respondent a hearing. It is alleged he was in the 
position of an alien enemy, and could have no locus 
standiin that forum. If assailed there, he could de- 
fend there. The liability and right are inseparable. 
A different result would be a blot upon our jurispru- 
dence and civilization. We cannot hesitate or doubt 
on the subject. It would be contrary to the first prin- 
ciples of the social compact and of the right adminis- 
tration of justice.’’ 11 Wallace, 267. 

The principle stated in this terse language lies at 
the foundation of all well-ordered systems of juris- 
prudence. Wherever one is assailed in his person or 
his property, there he may defend, for the liability and 
the right are inseparable. This is a principle of nat- 
ura] justice, recognized as such by the common intelli- 
gence and conscience of all nations. A sentence of a 
court pronounced against a party without hearing him, 
or giving him an opportunity to be heard, is not a ju- 
dicial determination of his rights, and is not entitled 
to respect in any other tribunal. 

That there must be notice to a party of some kind, 
actual or constructive, to a valid judgment affecting 
his rights, is admitted. Until notice is given the court 
has no jurisdiction in any case to proceed to judg- 
ment, whatever its authority may be, by the law of its 
organization, over the subject-matter. But notice is 
only for the purpose of affording the party an oppor- 
tunity of being heard upon the claim or the charges 
made; it isa summons to him to appear and speak, if 
he has any thing to say, why the judgment sought 
should not be rendered. A denial to a party of the 
benefit of a notice would be in effect to deny that he 
is entitled to notice at all, and the sham and decep- 
tive proceeding had better be omitted altogether. It 
would be like saying to a party, appear and you shall 
be heard, and when he has appeared, saying your ap- 
pearance shall not be recognized and you shall not be 
heard. In the present case the District Court not 
only in effect said this, but immediately added a de- 
cree of condemnation, reciting that the default of all 
persons had been duly entered. It is difficult to speak 
of a decree thus rendered with moderation; it was in 
fact a mere arbitrary edict, clothed in the form of a 
judicial sentence. 

The law is and always has been that whenever no- 
tice or citation is required, the party cited has the 
right to appear and be heard, and when the latter is 
denied, the former is ineffectual for any purpose. The 
denial to a party in such a case of the right to appear 
is in legal effect the recall of the citation to him. The 
period within which the appearance must be made and 
the right to be heard exercised, is, of course, a matter 
of regulation, depending either upon positive law, or 
the rules or orders of the court, or the established 
practice in such cases. And if the appearance be not 
made, and the right to be heard be not exercised 
within the period thus prescribed, the default of the 
party prosecuted, or possible claimants of the prop- 
erty, may, of course, be entered, and the allegations 
of the libel be taken as true for the purpose of the 





proceeding. But the denial of the right to appear 
and be heard at all is a different matter altogether. 

The position of the defendant’s counsel is, that as 
the proceeding for the confiscation of the property was 
one in rem, the court, by seizure of the property, ac- 
quired jurisdiction to determine its liability to forfeit- 
ure, and conseqaently had a right to decide all ques- 
tions subsequently arising in the progress of the cause, 
and its decree, however erroneous, cannot, therefore, 
be collaterally assailed. In supposed support of this 
position opinions of this court in several cases are cited, 
where similar language is used respecting the power of 
a court to pass upon questions arising after jurisdio- 
tion has attached. But the preliminary proposition of 
the counsel is not correct. The jurisdiction acquired 
by the court by seizure of the res was not to condemn 
the property without further proceedings. The phys- 
ical seizure did not of itself establish the allegations of 
the libel, and could not, therefore, authorize the im- 
mediate forfeiture of the property seized. A sentence 
rendered simply from the fact of seizure would not be 
a judicial determination of the question of forfeiture, 
but a mere arbitrary edict of the judicial officer. The 
seizure in a suit in rem only brings the property seized 
within the custody of the court, and informs the owner 
of that fact. The theory of the law is that all prop- 
erty is in the possession of its owner in person or by 
agent, and that its seizure will, therefore, operate to 
impart notice to him. Where notice is thus given the 
owner has the right to appear and be heard respecting 
the charges for which the forfeiture is claimed. That 
right must be recognized and its exercise allowed be- 
fore the court can proceed beyond the seizure to judg- 
ment. The jurisdiction acquired by the seizure is not 
to pass upon the question of forfeiture absolutely, but 
to pass upon that question after opportunity has been 
afforded to its owner and parties interested to appear 
and be heard upon the charges. To this end some no- 
tification of the proceedings, beyond that arising from 
the seizure, prescribing the time within which the ap- 
pearance must be made, is essential. Such notification 
is usually given by monition, public proclamation, or 
publication in some other form. The manner of the 
notification is immaterial, but the notification itself is 
indispensable. 

These views find corroboration in the opinion of Mr. 
Justice Story in the case of Bradstreet v. Neptune In- 
surance Co., 3 Sumn. 601. In that case the action was 
upon a policy of insurance upon a vessel, the declara- 
tion alleging its loss by seizure of the Mexican govern- 
ment. The defendants admitted the seizure, but 
averred that it was made and that the vessel was con- 
demned for violation of the revenue laws of Mexico, 
and, to prove the averment, produced a transcript of 
the record of the proceedings of the Mexican court 
against the vessel, and of the decree of condemnation. 
Among the questions considered by the court was the 
effect of that record as proof of the laws of Mexico, 
and of the jurisdiction of the court and the cause of 
seizure and condemnation. After stating that the 
sentence of a foreign court of admiralty and prize in 
rem was in general conclusive, not only in respect to 
the parties in interest, but also for collateral purposes 
and in collateral suits, as to the direct matter of title 
and property in judgment, and as to the facts on which 
the tribunal professed to proceed, Mr. Justice Story 
said, that it did not strike him that any sound distinc- 
tion could be made between a sentence pronounced in 
rem by acourt of admiralty and prize, and a like sen- 
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tence pronounced by a municipal court upon a seizure 
or other proceeding in rem; that in each the sentence 
was conclusive as to the title and property, and it 
seemed to him was equally conclusive as to the facts 
on which the sentence professed to be founded. But 
the learned judge added that it was an essential in- 
gredient in every case, when such effect was sought to 
be given to the sentence, that there should have been 
proper judicial proceedings upon which to found the 
decree; that is, that there should have been some cer- 
tain written allegations of the offense, or statement of 
the charge for which the seizure was made, and upon 
which the forfeiture was sought to be enforced; and 
that there should be some personal or public notice of 
the proceedings, so that the parties in interest, or their 
representatives or agents, might know what the offense 
was with which they were charged, and might have an 
opportunity to defend themselves and to disprove the 
same. “‘ It is a rule,’’ said the learned judge, ‘* founded 
in the first principles of natural justice, that a party 
shall have an opportunity to be heard in his defense 
before his property is condemned, and that charges on 
which the condemnation is sought shall be specific, 
determinate and clear. If a seizure is made and con- 
demnation is passed without the allegation of any 
specific cause of forfeiture or offense, and without any 
public notice of the proceedings, so that the parties in 
interest have no opportunity of appearing and making 
a defense, the sentence is not so much a judicial sen- 
tence as an arbitrary sovereign edict. It has none of 





the elements of a judicial proceeding, and deserves not 
the respect of any foreign nation. It ought to have no 


intrinsic credit given to it, either forits justice or for 
its truth, by any foreign tribunal. It amounts to little 
more, in common sense and common honesty, than 
the sentence of the tribunal] which first punishes and 
then hears the party — castigatque auditque. It may be 
binding upon the subjects of that particular nation. 
But upon the eternal principles of justice it ought to 
have no binding obligation upon the rights or property 
of the subjects of other nations, for it tramples under 
foot all the doctrines of international law, and is but 
a solemn fraud, if it is clothed with all the forms of a 
judicial proceeding.” 

In another part of the same opinion the judge char- 
acterized such sentences ‘‘as mere mockeries, and as 
in no just sense judicial proceedings;’’ and declared 
that they *‘ ought to be deemed, both ex directo in rem 
and collaterally, to be mere arbitrary edicts or sub- 
stantial frauds.’’ 

This language, it is true, is used with respect to pro- 
ceedings in rem of a foreign court, but it is equally 
applicable and pertinent to proceedings in rem of a 
domestic court, when they are taken without any 
mouition or public notice to the parties. In Woodruff 
v. Taylor, 20 Vt. 65, the subject of proceedings in rem 
in our courts is elaborately considered by the Supreme 
Court of Vermont. After stating that in such cases 
notice is given to the whole world, but that, from its 
nature, it is to the greater part of the world construct- 
ive only, and mentioning the manner in which such 
notice is given in cases of seizure for violation of the 
revenue laws, by publication of the substance of the 
libel, with the order of the court thereon, specifying 
the time and place of trial, and by proclamation for 
all persons interested to appear and contest the for- 
feiture claimed, the court observed that in every court, 
and in all countries where judgments were respected, 
notice of some kind was given, and that it was just as 











material to the validity of a judgment in rem that con- 
structive notice at least should appear to have been 
given, as that actual notice should appear before the 
record of a judgment in personam. ‘‘ A proceeding,” 
continued the court, ‘“‘professing to determine the - 
right of property, where no notice, written or con- 
structive, is given, whatever else it might be called, 
would not be entitled to be dignified with the name of 
a judicial proceeding. It would be a mere arbitrary 
edict, not to be regarded anywhere as the judgment 
of a court.” 

In the proceedings before the District Court in the 
confiscation case, monition and notice, as already 
stated, were issued and published, but the appearance 
of the owner, for which they called, having been re- 
fused, the subsequent sentence of confiscation of his 
property was as inoperative upon his rights as though 
no monition or notice had ever been issued. The legal 
effect of striking out his appearance was to recall the 
monition and notice as to him. His position with 
reference to subsequent proceedings was then not un- 
like that of a party in a personal action after the ser- 
vice made upon him has been set aside. A service set 
aside is never service by which a judgment in the 
action can be upheld. 

The doctrine invoked by counsel, that where a court 
has once acquired jurisdiction it hasa right to decide 
every question which arises in the cause—and its judg- 
ment, however erroneous, cannot be collaterally as- 
sailed—is undoubtedly correct as a general proposition, 
but, like all general propositions, is subject to many 
qualifications in its application. All courts, even the 
highest, are more or less limited in their jurisdiction ; 
they are limited to particular classes of actions, such 
as civil or criminal; or to particular modes of admin- 
istering relief, such as legal or equitable; or to trans- 
actions of a special character, such as arise on naviga- 
ble waters, or relate to the testamentary disposition 
of estates; or to the use of particular process in the 
enforcement of these judgments. Norton v. Meador, 
Circuit Court for California. Though the court may 
possess jurisdiction of a cause, of the subject-matter 
and of the parties, it is still limited in its modes of 
procedure and in the extent and character of its judg- 
ments. It must act judicially in all things, and cannot 
then transcend the power conferred by the law. If, 
for instance, the action be upon a money demand, the 
court, notwithstanding its complete jurisdiction over 
the subject and parties, has no power to pass judg- 
ment of imprisonment in the penitentiary upon the 
defendant. If the action be for a libel or personal tort, 
the court cannot order in the case a specific perform- 
ance of a contract. If the action be for the posses- 
sion of real property, the court is powerless to admit 
in the case the probate of a will. Instances of this 
kind show that the general doctrine stated by counsel 
is subject to many qualifications. The judgments men- 
tioned, given in the cases supposed, would not be 
merely erroneous, they would be absolutely void, be- 
cause the court in rendering them would transcend 
the limits of its authority in those cases. See the lan- 
guage of Mr. Justice Miller, to the same purport, in 
the case of Ex parte Lange, 18 Wall. 163. So it was 
held by this court in Bigelow v. Forrest, 9 Wall. 351, 
that a judgment in a confiscation case condemning the 
fee of the property was void for the remainder after 
the termination of the life-estate of the owner. To 
the objection that the decree was conclusive that the 
entire fee was confiscated, Mr. Justice Strong, speak- 
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ing the unanimous opinion of the court, replied: 
** Doubtless, a decree of a court having jurisdiction to 
make the decree cannot be impeached collaterally; 
but, under the act of Congress, the District Court had 
no power to order a sale which should confer upon 
the purchaser rights outlasting the life of French For- 
rest (the owner). Had it done so, it would have tran- 
scended its jurisdiction. 9 Wall. 350. 

So a departure from established modes of procedure 
will often render the judgment void; thus, the sen- 
tence of a person charged with felony, upon convic- 
tion by the court, without the intervention of a jury, 
would be invalid for any purpose. The decree of a 
court of equity upon oral allegations, without written 
pleadings, would be an idle act, of no force beyond 
that of an advisory proceeding of the chancellor. And 
the reason is that the courts are not authorized to 
exert their power in that way. 

The doctrine stated by counsel is only correct when 
the court proceeds, after acquiring jurisdiction of the 
cause, according to the established modes governing 
the class to which the case belongs, and does not 
transcend in the extent or character of its judgment 
the law which is applicable toit. The statement of 
the doctrine by Mr. Justice Swayne in the case of 
Cornell v. Williams, reported in the 20th of Wallace, is 
more accurate. ‘The jurisdiction,’ says the justice, 
“having attached in the case, every thing done within 
the power of that jurisdiction, when collaterally ques- 
tioned, is held conclusive of the rights of the parties, 
unless impeached for fraud. 20 Wall. 250. 

It was not within the power of the jurisdiction of 
the District Court to proceed with the case, so as to 
affect the rights of the owner after his appearance had 
been stricken out, and the benefit of the citation to 
him thus denied. For jurisdiction is the right to bear 
and determine; not to determine without hearing. 
And where, as in that case, no appearance was al- 
lowed, there could be no hearing or opportunity of 
being heard, and, therefore, could be no exercise of 
jurisdiction. By the act of the court, the respondent 
was excluded from its jurisdiction. 

The judgment of the corporation court is affirmed. 

— ->__—__— 


GENERAL TERM ABSTRACT. 
SUPERIOR COURT OF BUFFALO—GENERAL TERM, 
DECEMBER, 1876. 


GUARANTY. 
1. Construction of: parol evidence. — Where the 
words of a guaranty will bear either construction, — 
that the guaranty should expire when advances to the 
amount therein stated and limited had been given and 
paid, or that it should continue in force and be good 
for advances thereafter made to the extent of the 
amount limited, the words will be read in that sense in 
which the parties themselves intended they should be 
understood; and for tlfis purpose evidence of extrinsic 
facts and circumstances, under which the instrument 
was given, is admissible. White’s Bank of Buffalo v. 
Myles. Opinion by Smith, J. 

2. The guaranty was in these words: ‘ Please dis- 
count for A. B. to the extent of $4,000. He will give 
you customers’ paper as collateral. You can also con- 
sider me responsible to the bank for thesame. W. 
Myles.’”’ Plaintiff discounted paper to the amount of 
$4,000 and over, which the principal had paid, and this 
action was brought for paper thereafter discounted. 


Held, that as the language of the guaranty will bear 
either construction, that the amount expressed is in- 
tended as the limit of the liability of the guarantor, or 
of the whole credit to be given to the principal, parol 
evidence is admissible to show in what sense the par- 
ties themselves intended that the words shuuld be 


understood. Ib. 
NEGLIGENCE. 


1. Liubility of the occupant of premises to persons who 
come there by invitation.—The owner or occupant of 
premises who, expressly or impliedly, invites another 
to enter thereon, owes a duty to such person to keep 
his premises in a safe condition, free from obstruc- 
tions, pitfalls, or other dangerous conditions; and for 
breach of this duty, causing injury to such person, he 
is liablein damages. But this duty does not extend 
to that part of the premises in which such person is 
not, expressly or impliedly, invited or expected to 
enter. Lester v. Lautz. Opinion by Smith, J. 

2. Defendants occupied four stores adjoining and 
opening into each other. The northerly store, No. 1, 
was occupied by workmen, and was used for packing 
goods and storing empty boxes. In this store was a 
hatchway for operating an elevator, which was open 
and unprotected when the elevator was in use, and 
was close to and directly opposite an opening, as large 
as a door-way, in the partition wall between store No. 
land the southerly store No. 2. Plaintiff called at 
the office, which was in store No. 2 to purchase some 
empty barrels, and was directed to see Mr. B. about it, 
who was in the southerly store No. 4, where he was usu- 
ally employed, as the plaintif€knew. Instead of going 
where B. was employed, he turned the other way and 
entered the opening into store No. 1, and fell into the 
hatchway, etc. Held, that he could not recover, that he 
was rightly nonsuited. Ib. 


NEGOTIABLE PAPER. 


1. Holder cannot be compelled by accommodation in- 
dorser to enforce mortgage against maker in first in- 
stance.—An indorser, without consideration and solely 
for the accommodation of the maker or drawer, and 
known to be such by the holder, who discounted the 
paper on the faith of a mortgage executed by the 
maker or drawer, cannot compel or require the holder 
to resort to his mortgage security in the first instance. 
First Nat. Bank of Buffalo v. Wood. Opinion by 
Smith, J. 

2. So, where a person makes a note without consider- 
ation and solely for the accommodation of the in- 
dorser, and is known to be such by the holder, he can- 
not eompel or require the holder, who discounted the 
note on the faith of a mortgage executed by the in- 
dorser, to resort to his mortgage security in the first 
instance. First Nat. Bank of Buffalo v. Alberger. 
Opinion by Smith, J. 

STATUTORY CONSTRUCTION. 

Construction of statute: municipal body may sue, not- 
withstanding act of 1875, chapter 49.— Held that the act 
of 1875, chapter 49, giving to the people of the State a 
right of action to recover any money, funds, credits or 
property held or owned by any municipal corporation, 
etc., which have been without right obtuined, received, 
converted or disposed of, does not take away the right 
of action existing in the municipal body, nor confer 
upon the people an exclusive right; that a right of 
action for the same thing may exist at the same time 
in two distinct corporations or individuals. City of 





Buffalo v. Lyon. Opinion by Smith, J. 
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WITNESS. 

1. Competency of witness convicted of perjury: evi- 
aence of conviction.— Under a statute providing that 
every person who shall willfully and corruptly swear, 
ete., “shall, upon conviction, be adjudged guilty of 
perjury, and shall not thereafter be received as a wit- 
ness to be sworn in any matter or cause whatever, 
until the judgment against him be reversed’’ (2 Rev. 
Stat. 681); Held, that a person who has been convicted 
by the verdict of the jury, but upon whom sentence 
has not been pronounced, is a competent witness 
against the person who suborned him. The People v. 
Blaufus. Opinion by Clinton, Ch. J. 

2. The judgment is the only legal evidence of the 
party’s guilt, for the purpose of rendering him incom- 
petent to testify. Even the admission of the party 
himself will not suffice without a copy both of the 
judgment and the conviction. Greenl. Ev., § 375; 
People v. Whipple, 9 Cow. 707; People v. Herrick, 13 
Johns. 82; Hilts v. Colven, 14 Johns. 182; Com. v. 
Green, 17 Mass. 537. Ib. 

——__ 
LIABILITY OF GOVERNMENT FOR LOSS OF 
CHARTERED VESSEL. 


N the case of Shaw, appellant, v. The United States, 
just decided, the Supreme Court of the United 
States hold that where a steamer, lying at the time at 
the wharf at St. Louis, was taken into the service of 
the United States, by a quarter-master of the United 
States, for a trip to different points on the Mississippi 
river, the compensation for the service required being 
stated at the time to the captain, and no objection be- 
ing made to the service or compensation, and the ser- 
vice was rendered, the possession, command and man- 
agement of the steamer being retained by its owner, 
in such a case the United States were charterers 
of the steamer upon a contract of affreightment, 
and were not liable under such a contract to the 
owner for the value of the steamer, though she was 
destroyed by fire whilst returning from the trip with- 
out his fault. The case follows that of Reed v. United 
States, 11 Wall. 591. The court also say that not being 
liable to the claimant, the United States would, of 
course, not be liable to insurance companies subro- 
gated to his rights. Macardier v. The Chesapeake Ins. 
Co., 8 Cranch, 39; The Schooner Volunteer, 1 Sumn. 
551; The Brig Spartan, 1 Ware, 153; Donohue v. Kittel, 
1 Cliff. 138. 
——___—____ 
JURISDICTION OF STATE COURTS OVER AC- 
TIONS RELATING TO VESSELS.— EFFECT 
OF BANKRUPTCY PROCEEDINGS ON PEND- 
ING ACTION AGAINST BANKRUPT. 


N the case of Norton, Assignee of Hein, and Hein, 
bankrupts, plaintiff in error, v. Switzer, decided by 
the Supreme Court of the United States at the present 
term, Switzer sued the Heins as owners of the steam- 
boat Frolic in an action of assumpsit in a Louisiana 
State court. His petition alleged that the defendants 
were indebted to him for services rendered as master 
and superintendent in repairing the vessel. He also 
alleged that he was a privileged creditor, that the 
steamboat was about to leave the jurisdiction, and 
that he was apprehensive he should lose his claim if 
she should depart before it was satisfied. Where- 
fore he prayed for a writ of provisional seizure and 
for process to compel the appearance of the defend- 
ants. 





Summonses were issued and served, and the defend- 
ants appeared and filed a plea to the jurisdiction of 
the court, in which they alleged that the suit is not a 
proceeding in rem, but a proceeding against the persons 
of the defendants, and that they reside outside of the 
jurisdiction of the court. They also filed an excep- 
tion that the plaintiff cannot proceed by provisional 
seizure because the services for which he claims pay- 
ment did not arise while the steamboat was navigating 
or trading within the State. 

Pursuant to the order of the court, the steamboat 
was surrendered to the defendants, and they gave the 
usual bond for value. Defendants filed an answer de- 
nying debt and pleading part payment, and other pro- 
ceedings were had. Pending the litigation defendants 
became bankrupts and Norton was appointed and 
qualified as assignee. Upon a suggestion of that fact 
the court made an order that the assignee be made a 
party “in his capacity aforesaid,’ and process was 
issued and served upon him. Subsequently judgment 
was rendered against the assignee for the sum claimed 
“with costs and privilege on the steamboat,” and he 
took an appeal to the State Supreme Court, setting up 
the same grounds taken by the original defendants, 
and also that the decree in bankruptcy divested the 
subordinate court of all authority to proceed in the 
case, and that the court had no jurisdiction to render 
judgment against him. The State Supreme Court 
affirmed the judgment of the lower court, and the 
assignee took error to this court. The decision of the 
State court was affirmed, the court holding that the 
objection raised to the jurisdiction of the State tribu- 
nal on account of the bankruptcy proceedings was not 
valid. In regard to the other objections, the court say 
that, while libels # rem to enforce a maritime lien 
are exclusively cognizable in the courts exercising ad- 
miralty jurisdiction, the difficulty in the way of the 
present plaintiff is that the closing words of the judg- 
ment to which he refers are wholly inoperative and 
incapable of being enforced for any such purpose. 
Special proceedings of the kind are utterly unavailing, 
where the defendant is adjudged bankrupt pending 
the action, and the suit is allowed to proceed to judg- 
ment under the twenty-first section of the bankrupt 
act, forthe mere purpose of establishing the validity 
of the claim and the amount due tothecreditor. Nor 
would it benefit the present plaintiff, in the support of 
his second assignment of error, even if it were con- 
ceded that the effect of the judgment is to secure to 
the plaintiff the alleged preference, for the reason that 
such a claim for services, rendered to a domestic vessel, 
does not, under the recent decision of this court, give 
rise to a maritime lien in favor of the person render- 
ing the services. The Lottawanna, 21 Wall. 571. Sea- 
men have a maritime lien for their wages wherever the 
services may be rendered, but that just rule was never 
extended to the master, except in cases where the lien 
is created by statute. Smith y. Plummer, 1B. & Ald. 
575; Wilkins v. Carmichael, 1 Doug. 101; Hussey v. 
Christie, 9 East. 426; Machlachlan on Ship. (2d ed.), 198; 
Maude & P. on Ship. (3d ed.), 91; The Orleans, 11 Pet. 
184. Authority does not exist in the State courts to 
hear and determine a suit in rem, as in the admiralty 
courts to enforce a maritime lien. Doubt upon that 
subject cannot be entertained, but the recent decis- 
ion of the court holds that such a lien does not arise 
in a contract for repairs and supplies to a vessel in her 
home port, and if not, then it follows that in respect 
to such contracts it is competent for the States, under 
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the prior decisions of the court, to create such liens as 
their legislatures may deem just and expedient, not 
amounting to a regulation of commerce, and to enact 
reasonable rules and regulations prescribing the mods 
of their enforcement. The Belfast,6 Wall. 645; The 
Moses Taylor, 4 id. 427; Hine v. Trevor, id. 569. 


—_—_>____—_ 


LIFE INSURANCE —CONDITION AGAINST 
SUICIDE, “SANE OR INSANE.” 


UNITED STATES SUPREME COURT — OCTOBER 
TERM, 1876. 
BIGELOW, adwministratrix, etc., v. THE BERKSHIRE 
Lire INSURANCE COMPANY. 


A condition in a life insuran:e policy that the policy should 
be void if the insured should die by suicide, “sane or 
insane,” held to avoid the policy in case insured died 
by his own hand, notwithstanding he was of unsound 
mind and wholly unconscious of the act. 

N error to the Circuit Court of the United States 

for the Northern District of Illinois. Action 
upon a policy of life insurance. The opinion states 
the case. 

Mr. Justice DAvis delivered the opinion of the 
court. 

This is an action on_two policies issued by the de- 
fendant on the life of Henry W. Bigelow. Each con- 
tained a condition in avoidance, if the insured should 
die by suicide, sane or insane, and in such case the 
company agreed to pay to the party in interest the 
surrender value of the policy at the time of the death 
of Bigelow. The defendant plead that Bigelow died 
from the effects of a pistol-wound, inflicted upon his 
person by his own hand, and that he intended by this 
means to destroy his own life. To this the plaintiffs 
replied, that Bigelow, at the time when he inflicted 
the pistel-wound upon his person by his own hand, 
was of unsound mind and wholly unconscious of the act. 
The defendant filed a demurrer to this replication, 
which was sustained by the court below, and the plain- 
tiffs bring the case here for review. 

There has been a great diversity of judicial opinion 
upon the question, whether self-destruction by a man, 
in a fit of insanity, is within the condition of a life 
policy, where the words of exemption are that the 
insured ‘shal! commit suicide’’ or ‘‘die by his own 
hand,’’ which is only another form of expression for 
suicide. But since the decision in Life Insurance 
Company v. Terry, 15 Wall. 580, the question is no 
longer an open one in this court. In that case the 
words avoiding the policy were, “ shail die by his own 
hand,’ and we held that they referred to an act of 
criminal self-destruction and did not apply to an in- 
sane person who took his own life. But the insurers 
in this case have gone further, and sought to avoid 
altogether this class of risks. If they have succeeded 
in doing so, it is our duty to give effect to the con- 
tract, as neither the policy of the law nor sound 
morals forbid them to make it. If they are at liberty 
to stipulate against hazardous occupations, or un- 
healthy climate, or death by the hands of the law, or 
in consequence of injuries received when intoxicated, 
surely it is competent for them to stipulate against an 
intentional act of self-destruction, whether it be the 
voluntary act of a moral agent or not. It is not per- 
ceived why they cannot limit their risks in any man- 
ner they see fit, provided the assured is told in proper 
language of the extent of the limitation, and it is not 
against public policy. The language of this stipulation 





is, shall ‘‘ die by suicide (sane or insane).’’ These words 
must receive a reasonable construction. If they be 
taken in their strictly literal sense, their meaning 
might admit of discussion, but it is obvious they were 
not so used. ‘*Shall die by his own hand, sane or in- 
sane,”’ is, doubtless, a more accurate mode of expres- 
sion, but it does not more clearly declare the intention 
of the parties. Besides, the authorities uniformly 
treat the terms “suicide” and “dying by one’s own 
hand,”’ in policies of life insurance, as having the same 
meaning, and the popular understanding accords with 
this interpretation. Tindall, Chief Justice, in Borra- 
dale v. Hunter, 5 Mann. & Grang. 668, says: ‘*‘ The ex- 
pression, ‘dying by his own hand,’ is, in fact, no more 
than the translation into English of the word of Latin 
origin, ‘suicide,’’’ and he construed the terms as 
synonymous. Life insurance companies, in adopting 
one phrase or the other, have used them without dis- 
tinction as conveying the same idea. If the words, 
“shall commit suicide,” standing alone in a policy, 
import self-murder, so do the words, ‘‘shall die by 
his own hand.”’ Without qualification, they mean 
in legal contemplation the same thing, and when ac- 
companied by qualifying words the same construction 
must be adopted, whether the general words consist 
of either mode of expression. This being so, there is 
no difficulty of defining the sense in which it was in- 
tended the language of this condition should be re- 
ceived. Felonious suicide was not alone in the con- 
templation of the parties to it. If it had been, there 
was no necessity of adding any thing to the general 
words. These had been construed by many courts of 
high authority to exclude self-destruction by an in- 
sane man. Such aman could not commit felony, but 
he could take his own life with a set purpose to do so, 
conscious of the physical nature of the act, but un- 
conscious of the criminality of it. As the line be- 
tween sanity and insanity is often shadowy and diffi- 
cult to define, this company thought proper to take 
the subject from the domain of controversy, and by 
stipulation exclude all liability by reason of the death 
of the party by his own act, whether he was at the 
time a responsible moral agent or not. Nothing can 
be clearer than that the words ‘sane or insane ”’ were 
introduced for the purpose of excepting from the 
operation of the policy any intended self-destruction, 
whether the insured was of sound mind or in a state 
of insanity. These words have a precise, definite, 
well-understood meaning. No one could be misled 
by them, nor could an expansion of this language 
more clearly express the intention of the parties. In 
the popular, as well as in the legal sense, suicide 
means, as we have seen, the death of a party by his own 
voluntary act, and this condition, based, as it is, on 
the construction of the language, informed the holder 
of the policy that if he purposely destroyed his own 
life the company would secure exemption from lia- 
bility. It is unnecessary to discuss the various phases 
of insanity in order to see whether a possible state of 
circumstances might not arise which would defeat the 
condition. It will be time to decide this question 
when such a case is presented. For the purposes of 
this suit it is enough to say, that if the assured be con- 
scious of the physical nature of the act he is commit- 
ting, and intended by it to cause his death, the policy 
is avoided, although, at the time, he wus incapable of 
judging between right and wrong, and did not under- 
stand the moral consequences of what he was duing. 
Any other construction would deny to the insurance 
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companies the right to declare the sense in which they 
used words of limitation in their policies. 

These companies have only recently inserted in the 
provisos to their policies, words of limitation corre- 
sponding to those in this case,and for this reason there 
has been but little occasion for courts to pass upon 
them. But the direct question presented here was be- 
fore the Supreme Court of Wisconsin in 1874 (34 Wis. 
389), and received the same solution we have given it. 
It is true in that case there were more words used 
than are contained in this proviso, but the effect is the 
same as if they were omitted. To say that the com- 
pany will not be liable if the insured shall die by 
“suicide, felonious or otherwise,’’ is the same thing 
as saying if he shall die by “ suicide, sane or insane.” 
They are equivalent phrases, and the use of both was, 
doubtless, to intensify the meaning of the parties. 
Neither the reasoning nor opinion of the court is at 
all affected by the introduction of words which are 
not common to both policies. 

It remains to be seen whether the court erred in sus- 
taining the demurrer. The replication concedes in 
effect all that is alleged in the plea, but it avers that 
the insured at the time ‘“‘ was of unsound mind, and 
wholly unconscious of the act.’’ These words are 
identical with those in the replication to the plea in 
Breusted v. The Farmers’ Loan and Trust Company, 4 
Hill, 73, and Judge Nelson treated them as an aver- 
ment that the assured was insane when he destroyed 
his life. They can be treated in no other way. If the 
self-destruction was not intended, the replication 
would have said so. Instead of this, it confessed that 
fact and avoided its supposed effect by setting up a 
state of insanity. The phrase, “ wholly unconscious 
of the act,’’ refers to the real nature and character of 
the act as a crime, and not to the mere act itself. 
Bigelow knew that he was taking his own life, and 
showed sufficient intelligence to employ a loaded pis- 
tol to accomplish his purpose, but he was unconscious 
of the great crime he was committing. His darkened 
mind did not enable him to see or appreciate the moral 
consequences of his act, but still left him capacity 
enough to understand its physical nature. 

Enough has been said to show, in the view we take 
of the case, that the court did not err in holding that 
the replication was bad. 

The judgment is affirmed. 

i. 


RECENT PATENT DECISIONS. 


CIRCUIT COURT OF THE UNITED STATES—DISTRICT 
OF MASSACHUSETTS. 

Sanford v. Merrimac Hat Co.— Suit for infringe- 
ment. Theassignee of the complainant professed to 
have invented a new and useful improvement in sew- 
ing machines. The specification stated that the in- 
vention is designed for the purpose of stitching the 
sweats, or leather lining, into hats. The court held 
that the invention is the arrangement of old elements 
ina new combination to work out a new and useful 
result, and say that where the invention consists en- 
tirely in a new combination of old elements or ingre- 
dients, the law is well settled that a suit for infringe- 
ment cannot be maintained unless it appears that the 
respondent has used all of the elements or ingredients 
of the new combination. Prouty v. Ruggles, 14 Pet. 
341; Vonce v. Campbell, 1 Black, 428; Gould v. Rees, 
4 Wall. 193; Seymour v. Osborne, 11 id: 555. Com- 
plaint dismissed. Opinion by Clifford, J. 





Tucker v. Tucker Manufacturing Co. — Action for the 
infringement of a patent for a new and improved 
method of superficially bronzing or coloring iron, issued 
to complainant December 15, 1863; re-issued Septem- 
ber 11, 1866. Decree for complainant for accounting 
and injunction. Opinion by Clifford, J. 

Collender v. Came et al.—Suit for infringement of a 
patent issued to complainant, for a new and useful im- 
provement in uniting comparatively hard substances 
to elastic foundations of billiard cushions, on the 12th 
of January, 1858, and surrendered and re-issued, and 
subsequently extended. Decree for complainant for 
an accounting and injunction. Opinion by Clifford, J. 

Storrs v. Howe et al.—Suit for infrimgement of pat- 
ent issued June 8, 1858, to complainant, for a new and 
improved pressing machine for tailors use, and subse- 
quently extended. Decree for complainant for an ac- 
count and injunction. Opinion by Clifford, J. 

Stevens, Tristee, v. Pritchard.—Suit for infringement 
of a re-issued patent. of Joseph L. Joyce, for a new 
and useful improvement in making boots and shoes. 
Decree for complainant for an account and injunction. 
Opinion by Clifford, J. 

Pickering et al. v. Phillips et al.—Suit for infringe- 
ment of patent issued August 1, 1865, to George Munro, 
for a new and useful improvement iu moulding cruci- 
bles and pots, which patent was surrendered and sub- 
sequently re-issued to plaintiffs. Decree for plaintiff 
for an account and injunction. Opinion by Clifford, J. 

Richardson et al v. Baxter et al.— Suit for infringe- 
ment. Plaintiffs, owners of two patents for improve- 
ments in childrens’ carriages. One originally issued to 
Bein & Ulrich, February 11, 1868, and one to Henry M. 
Richardson, October 11, 1873. Decree for plaintiff for 
an injunction and account. Opinion by Lowell, J. 

Holbrook, Tr. et al v. Small; Holbrook, Tr. et al v. 
Matthews.— Suit for infringement of two patents re- 
lating to machines for sowing seed, one of April 13, 
1869, and the other of June 8, 1869. Decree for com- 
plainants for an injunction and account. Opinion by 
Lowell, J. 

——_>____—_ 
RECENT BANKRUPTCY DECISIONS. 
ARREST. 


Under State law: effect of discharge in bankruptcy, as 
to.—In an action ona bond given in the arrest of a 
debtor, and conditioned that he will apply for the ben- 
efit of the State insolvent laws, a plea of a subsequent 
discharge of the debtor in bankruptcy is a valid plea, 
unless the debt is one from which a discharge will not 
release him. If the debtor applies for the benefit of 
the State insolvent law, and the court, whether right- 
fully or wrongfully, dismissed the case for want of 
jurisdiction, this is a conclusive answer to an action 
on a bond conditioned to apply for the benefit of the 
State insolvent laws. Hubert v. Horter, 14 Nat. Bank 
Reg. 430. 

ASSIGNEE. 

As witness: when protected from annoyance. — An 
assignee may be subpoenaed and required to testify in 
the same manner as any other witness, and the regis- 
ter has authority to make the requisite order. An 
assignee is not subject, as of course, to an examination 
by any creditor whenever the latter may desire it; but 
will be protected against unnecessary annoyance by 
refusing an application for his examination, unless 
upon some issues regularly referred to the register. In 
re Smith, 14 Nat. Bank Reg 482. 
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ATTACHMENT. 

1. Discharge of: obligation of receiptor.— Where the 
obligation of a receiptor is merely to produce the 
property attached to satisfy any execution that may 
be issued, or any judgment that may be recovered, he 
is discharged by the commencement of proceedings in 
bankruptcy within four months after the issuing of 
the attachment. Kaiser v. Richardson, 14 Nat. Bank 
Reg. 391. 

2. Release of bond given to dissolve.—If the bank- 
rupt, after the commencement of the proceedings in 
bankruptcy, gives a bond to dissolve an attachment 
issued more than four months before that time, and 
subsequently pleads a discharge, no special judgment 
can be entered to be enforced by action upon the bond. 
Hamilton v. Bryant, 14 Nat. Bank Reg. 479. 


COMPOSITION. 


1. Before adjudication: refusal to ratify. —Where a 
composition made before adjudication, the mere fact 
that the debtor retains the possession of his assets, is 
no ground for refusing to ratify it. The omission of 
the court in a voluntary case to adjudicate the debtor 
a bankrupt, does not defeat a composition made before 
such adjudication. A provision that the debtor may 
retain his assets does mot defeat a composition, for it 
is a surplusage, and, on the application of a creditor, a 
warrant may be issued, notwithstanding the terms of 
the provision. Creditors who are fully secured need 
not be reckoned in computing the proportion who 
must join the composition. In re Van Auken and 
Crane, 14 Nat. Bank Reg. 425. 

2. Discharge of debtor: jurisdiction of District 
Court. — If a resolution of composition has been duly 
ratified, it confines the secured creditor to his security, 
and discharges the debtor from personal liability for 
the secured debt. lf a composition is entered into for 
cash payments secured by a mortgage on real estate, 
the District Court has no jurisdiction to restrain a 
creditor from levying an execution on personal prop- 
erty, although the name of such creditor was properly 
placed on the list of creditors. In re Lytle & Co., 14 
Nat. Bank Reg. 457. 

DISCHARGE. 


Acts of debtor preventing: fraud: courts bound by 
statute: violation of statute conclusive to prevent dis- 
charge. — P., a bankrupt, whose assets are not sufficient 
to entitle him to his discharge, obtains the necessary 
consent thereto of more than one-fourth in number 
and one-third in value of his creditors, who proved 
their claims and to whom he is bound as principal 
debtor. Desiring to obtain also the consent of M., 
another creditor, ‘‘to strengthen his application for 
discharge,’ gives him a note for forty dollars, with 
security, and in consideration thereof, M. e'gns the 
paper consenting to P.’s discharge. R. & Co., another 
creditor, oppose the discharge because of the above 
transaction with M. Held, (1) that this transaction was 
a violation of section 29 of the bankrupt act, and the 
discharge must be refused. (2) The right of a bank- 
rupt to his discharge depends entirely upon the stat- 
ute, and he can only demand it when he has complied 
with all of the prescribed conditions. If he has not 
complied with them all, his position is that of one who 
is unable to bring himself within the provisions of an 
act granting discharge from debts upon certain condi- 
tions. (3) The courts are as much bound by the provis- 
ions of the act as the bankrupt himself, and if it ap- 
pear, in the regular course of proceedings, that an 





applicant for a discharge has failed, in any particular, to 
perform his duty as a bankrupt, the application 
must be refused. (4) It is not the necessity of the act 
which makes it a fraud upon the law, but the statute 
itself. (5) Perfect equality among creditors is the 
fundamental principle upon which the bankrupt law 
proceeds; any thing which defeats that is a fraud upon 
the law. (6) The obligation incurred to one creditor, 
as the price of his assent (to a discharge), is as much 
a fraud upon those who had before signed the certifi- 
cate of assent as upon those who had not. (7) The act 
of preference placed the bankrupt outside the statute, 
and made it the duty of the court to withhold the dis- 
charge. (8) The court is not to inquire whether the 
act complained of has been productive of harm, but 
whether it has been done. If done, one of the condi- 
tions precedent to the discharge has not been per- 
formed, and the case is not brought within the statute, 
Palmer v. Rogers, 14 Nat. Bank Reg. 437. 
—_-_> ——_ 

RECENT AMERICAN DECISIONS. 
SUPKEME COURT OF WISCONSIN.* 
NEGOTIABLE INSTRUMENT. 

Failure of consideration.—In an action on a prom- 
issory note, by the payee, the fact that the note was 
signed and delivered to plaintiff's agent with an agree- 
ment that the latter should hold it until a certain 
time, to be returned to the maker if he should not de- 
cide to effect a certain purchase from the plaintiff, and 
that in the meantime the note should not be consid- 
ered as delivered to the plaintiff, with the further fact 
that the maker, at the specified time, notified the agent 
that he had decided not to effect such purchase, and 
demanded a return of the note. Held, to constitute a 
good defense. Hillsdale College v. Thomas, executria. 

RAILWAY. 

1. Illegal charges: payment of charges on connecting 
roads.— While chapter 273 of 1874 was in force, de- 
fendant, a railway company of this State, received 
plaintiffs’ goods from another company of this State, 
paying as back charges thereon a greater sum than 
such other company could lawfully charge, and, on 
delivery of the goods to plaintiffs, collected from them 
the amount of such back charges, together with illegal 
charges for carriage upon its own road. Held, that plain- 
tiffs can recover from defendant only three times the 
excess in its charges for carriage on its own road, and 
not for the excess in the charges of the other com- 
pany. Ackerly v. C., M. & St. P. Railway Co., 36 Wis. 
252, distinguished. The fact that shippers or con- 
signees of goods, under the act of 1874, paid unlawful 
railway charges thereon with full knowledge of the 
facts, and without protest, will not prevent a recovery. 
Streeter v. C., M. & St. P. Railway Co. 

2. Statute regulating speed of trains to be enforced striet- 
ly.— The statute regulating the speed of railway trains 
in cities was passed in favorem vite, and its strict ob- 
servance will be enforced by the courts. Haas, adm’r, 
v. C. & N. W. Railway Co. 

3. Judgment for land taken for construction of, not 
subject to mortgage upon.— While a judgment against 
a railway company for the taking of land on which its 
road was constructed remained unpaid, a mortgage of 
the road with all the property and franchises of the 
company was foreclosed, and the purchasers organizea 


* From abstracts furnished by O. N. Conover, Eeq., State 
Reporter. 
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under the statute a new company, which, with knowl- 
edge of the facts, has continued to operate its road 
over said land. Held, that equity will restrain the 
company from further maintaining and operating its 
road over said land, except upon payment of said judg- 
ment against the old company. Gilman v. The Sheb. 
& F. du L. Railway Co. 


REMOVAL OF CAUSE. 


1. Wisconsin statute as to foreign insurance compa- 
nies.— Save by the voluntary license of the State, a 
foreign insurance company has no right to carry on its 
business within this State; and the State has power to 
make such license subject to the company’s forbear- 
ance of a right, and revocable upon the exercise of 
such right. Those provisions of the statutes (chap. 56 
of 1870 and chap. 64 of 1872), which authorize the issue 
of licenses to foreign insurance companies only upon 
condition of their filing a written agreement not to 
remove to the Federal courts causes commenced 
against them in the courts of this State, and require 
the Secretary of State to revoke such licenses upon a 
violation of that agreement, are valid. Ins. Co. v. 
Morse, 20 Wall. 445, distinguished, and certain obiter 
dicta therein criticised. State ex rel. Drake v. Doyle, 
Secretary of State. 

2. So much of the statute as requires such agreement 
as a condition of license being designed as a com- 
pensation for the provisions authorizing licenses, if 
the former were held invalid, the latter would fail with 
it; the Secretary of State in issuing the license here 
in question would have acted without authority; and 
the court would compel him to revoke it. Ib. 

3. Where State real party in interest: jurisdiction of 
Federal court.— Where a suit is prosecuted in a Fed- 
eral court by a private party against a State officer, 
who has no personal interest or liability in the action, 
but is sued in his official capacity only, to affect a right 
of the State only, the State is the real defendant 
within the prohibition of the eleventh amendment to 
the Federal constitution. A Circuit Court of the 
United States has, therefore, no jurisdiction of a suit 
by a foreign corporation to restrain a State officer 
from revoking (as required by the law of the State) a 
license granted the plaintiff corporation to do business 
in the State. Even if the Federal court had authority 
to bind the officer in such a case, it could not bind the 
State iu the exercise of its authority. Ib. 


SALE. 

1. Exaggerated statement of value by vendor.— Mere 
exaggerated statements by the vendor of land, as to 
its value, and purchase by the vendee at such excess- 
ive valuation, are not sufficient ground for rescinding 
the contract, where both parties had equal opportuni- 
ties for ascertaining the value, and there is no proof 
of fraudulent intent in the vendor. Suessenguth v. 
Bingenheimer. 

2. Sale of chattels: caveat emptor.— Where the pur- 
chaser of goods with full knowledge, or with full op- 
portunity for examination and knowledge, of their 
defects, which are patent, and of the fact that the 
place of delivery is not that required by the contract, 
takes possession without notifying the vendor, at the 
time of receiving them or within a reasonable time 
thereafter, that they are not accepted as fulfilling the 
coutract, he cannot recoup damages for such defects 
or failure in an action for the contract price. Locke v. 





Williamson. 


STATUTES OF LIMITATION. 

Residents of Confederate States during war.— Dur- 
ing the late war between the United States and the 
Confederate States, residents of the one were incapa- 
ble of suing in the courts of the other; all contracts 
subsisting between such parties were suspended; and 
State statutes of limitation ceased to run against such 
contracts. The disability of residents of New Orleans 
to sue in the courts of the United States, or of any one 
of such States, terminated upon the capture and occu- 
pation of that city by the forces of the United States 
in May, 1862, or at least upon the issue of the Presi- 
dent’s proclamation of April 2, 1863; and thereupon 
the statutes of limitation of this State began again to 
run upon rights of action between residents of this 
State and residents of New Orleans. Ahnert v. Zaun. 

>. 
BOOK NOTICES. 

A Treatise on the Law of Executions in Civil Cases, and of 
Proceedings in Aid and Kestraint thereof. By Abraham 
Clark Freeman, Author of a Treatise on the Law of 
Judgments, and also of a Treatise on the Law of Coten- 
ancy and Partition. San Francisco: Sumner Whitney 
& Company, 1876. 

S progress is made in the acquisition of knowledge 
upon a subject, there is a tendency to specializa- 

tion, and law furms no exception to the general rule. 
A hundred years ago the whole law relating to prac- 
tice, pleading and evidence could have been compressed 
into a single small volume. It was, a couple of genera- 
tions ago, found necessary to separate these topics, 
when the law relating to practice alone would fill a 
volume. Now we divide practice itself into sub- 
heads, each successive step in the conduct of an action 
at law being deemed worthy of a voluminous treatise. 
And these special works have become necessary by 
reason of the enormous aggregation of case law, which 
can, in that way only, be made accessible to the prac- 
ticing lawyer. Then, too, it is impracticable for an 
elementary writer to do justice to more than a portion 
of even the topics embraced under the title Practice. 
It is said that those in Germany studying the ancient 
languages, each take a special department, and do 
not, as we do, undertake to cover the whole field em- 
braced in that subject of learning, and it is told of 
one enthusiastic scholar that he devoted his entire life 
to the study of the Greek article. Our law writers 
have not come down to as finea point as that, but they 
are rapidly approaching it, and we shall no doubt yet 
see the day when “ Practice’”’ alone will be expanded 
into a large library. 

Among the topics which are of great practical im- 
portance no oue takes the lead of Execution — “‘Execu- 
tio est fructus et finis legis.’’ The questions which here 
arise are often embarrassing, and nearly always de- 
mand immediate decision, and the work before us 
seems fitted to render upon such occasion im- 
portant aid. To practicing lawyers it must be always 
found useful; to sheriffs and marshals, absolutely 
necessary. The entire field indicated by the title 
seems to be covered, and that the author has been dili- 
gent in his investigations is demonstrated by the fact 
that there are in the volume nearly fourteen thousand 
citations, embracing references to over ten thousand 
different cases. Of course, a multitude of citations 
does not necessarily make a treatise valuable, and the 
tendency to over citation among American authors, 
has been sharply criticised in England. Upon a sub- 
ject of this kind, however, every decided case is likely 
to be of value, and where the statutes of between 
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thirty and forty States are the subject of considera- 
tion, it is not possible to avoid extensive reference to 
adjudications. The treatise is divided into three 
parts, the first treating of executions against the prop- 
erty of the judgment debtor, the second of executions 
against the person, and the third of executions to 
recover specific property, to the possession of which 
plaintiff has been adjudged to be entitled. The 
volume is well indexed, and contains as well a pre- 
pared table of cases as we have ever seen. The 
mechanical execution of the volume is excellent. 


Forms and Use of Blanks. By R.W. Hent, counselor at law, 
Being over nine hundred Forms in Ordinary Legal and 
Business Transactions, drawn strictly in conformity 
with the laws of California, Nevada, Colorado, Oregon, 
Washington, Montana, Idaho, Utah, Arizona and Wyo- 
ming. Second edition greatly improved and condensed, 
with Remarks and Instructions relative to the Using 
and Filling up of the Blanks, and the Acknowledging 
and Recording of the Instruments of which Forms are 

ven. ByJ.C. Bates, of the San Francisco Bar. San 
rancisco: A. L. Bancroft & Co., 18 
This is a kind of book that every lawyer finds handy 
in an emergency. While a well-trained draftsman 
ought to be able to dispense with forms, to the most of 
us they are essential. Even the most careful person is 
liable, in drawing up an instrument, to make a slip 
which may be of material importance. This work 
seems to have been well prepared, and we believe the 
forms given in it cau be depended upon. It is caleu- 
lated for the latitude of California, but is equally well 
adapted to a number of other States whose names are 
given in the title, and it is not without value at the 

East. One praiseworthy feature in the forms is the 

insertion of names and facts in those parts of forms 

usually left blank. The filling up of an unfamiliar 

blank is liable to require considerable thought, and a 

person called upon to do it is often at sea as to what 

forms of expression he shall insert. It is not a blank 
that is wanted, when a book is consulted, but a pre- 
cedent which contains all the necessary statements to 
render the document which is to be written valid. 

The precedent is what this volume gives, and it con- 

tains almost every thing that is likely to be wanted. 

It has a fair index, and is well printed and bound. 


Princi or Basis of Social Science. Being a Survey of the 
Subject,from the Moral and Theological, yet Liberal 
and Progressive standpoint. By R. I. Wright, Professor 
of Ethics, Metaphysics and Church H og 2 in the 
Christian Biblical Institute. Book Il. The Precinct. 
Third Edition, revised. Published and sold by R. I. 
Wright, Tacony, Philadelphia, 1876. 

This is one of those Utopian productions the prepara- 
tion of which furnishes amusement to their authors. 

It is very easy to construct on paper a system of govern- 

ment wherein all can be happy and virtuous. There 

are, however, certain circumstances sure to exist, which 
the theorists never take into consideration, rendering 
the carrying out, even in a limited degree, of any of these 
plans impossible. This volume provides, as do most all 
of its kind, for a very elaborate governmental structure, 
reaching the action of the individual in every par- 
ticular. The facts accumulated by the experience of 
the last hundred years however, have led nearly all of 
the practical thinkers of the day to favour the laissez 
faire system of government. It is not expedient for 
the ruling power to do more than protect the indvidual 
in the exercise of his rights of person and property, 
and to take away the contingences of violence and 
wrong, by fixing definitely what those rights are; when 
the government undertakes to go farther it is liable to 
do its work badly, and to cause more harm than the 





good it does will compensate for. Indeed, we think 
all will agree to the principle that the government is the 
best which governs least, and that the only way to ob- 
tain such a government is by modifications in the struc- 
tures of governments now existing, and not by the 
adoption of any untried plan. 

Hubbell’s Legai Directory for lawyers and business men, 
containing the names of one or more of the leadin 
and most reliable Atornege in nearly three thousand 
cities and towns in the United States and Canada; a 
Synopsis of the Collection Laws of each State and Can- 
ada, with [Instructions for taking Depositions, the Exe- 
cution of Wills and Acknowledgement of Deeds, Wills, 
etc., and a concise Synopsis of the Bankrupt Law with 
Registers in Bankruptcy, also Times for Holding Courts 
throughout the United States and Territories, for the 
year commencing Oct. 1, 1876, to which is added Promi- 
nent Banks and Bankers throu hout the United States. 

. H. Hubbell, Editor and Compiler, New York: J. H. 
Hubbell and Company. 

The title page, which we copy above, indicates suffi- 
ciently the contents of this book. It only remains 
for us to add that the work seems to be carefully and 
accurately done. The laws of the several States were 
compiled, for the book, by lawyers residing in the 
States, and some of them at least are of sufficient rep- 
utation to justify reliance on what they state the laws 
to be. The synopsis of the bankruptcy law is exceed- 
ingly well done. This is the seventh year of Mr. Hub- 
bell’s undertaking. His volumes have been constantly 
increasing in scope and accuracy, and are now incon- 
testably the best of their kind. 


——_>__— 
NOTES. 


)DWARD J. WARREN, late Judge of the Supreme 
Court of North Carolina, died at Washington, N. 

C., December 10, 1876. He was born in Vermont, 
December 23, 1826, received his classical education at 
Dartmouth College, and was admitted to the bar of 
the county of Beaufort, N. C. He served several 
terms in the legislature. In 1871-2 he was speaker of 
the Senate. From the close of the war till the adop- 
tion of the constitution of 1868, he was judge of the 
Supreme Court. About twenty years ago he had 
charge of the prosecution of a clergyman arraigned 
for murder. Immediately after the jury announced 
their verdict of guilty the minister rose and shot Judge 
Warren in the left side. The bullet penetrated his 
clothing but his skin was unbroken. He was thrown 
down and the shock compelled him to take his bed. 
The clergyman blew his own brains out in open court. 
— Henry W. Green, formerly Chancellor of New 
Jersey, died on the 19th ult., at Trenton, N. J., 
He was born in 1804. He was graduated at Prince- 
ton College in 1820, and in 1825 was admitted to the 
bar. He was member of the legislature in 1842, and 
also tool part in the constitutional convention of 1844, 
He was Chief Justice from 1846 to 1860, and in 1861 was 
appointed Chancellor.— Judge Mondelet, the oldest 
Judge on the bench of the New Dominion Supreme 
Court, iu the Province of Quebec, died on the 31st ult. 
at Montreal of congestion of the lungs. —— Mr. Augus- 
tus Le Messurier, barrister, formerly Advocate-Gen- 
eral of the Presidency of Bombay, died at his resi- 
dence, 50 Upper Baker street, Portman square, on the 
8th ult., at the age of 76.——Sir Bryan Edwards, for- 
merly Chief Justice of Jamaica, W.I., died a short 
time since at Spanishtown, in that island. He was 
born in 1799, was called to the bar at the Inner Temple 
in 1825, and was appointed Chief Justice, Vice-Cbhan- 
cellor, and Judge of the Vice-Admiralty Court of 
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Jamaica in May, 1856. He was knighted by patent in 
1859, and retired in 1869, when he was succeeded as 
Chief Justice by Sir John Lucie Smith.— John L. 
Shoemaker, a prominent member of the Philadelphia 
bar, died in that city last week at the age of 44 years. 


Among the deaths of those prominent in the profes- 
sion in this country, during the past year, not above 
noticed, we find the names of Ex-Governor Clifford, 
of Massachusetts; Reverdy Johnson, of Maryland; 
Isaac F. Redfield; O. P. Nicholson, of Tennessee; 
Judge David Kirk; Patrick Este, of Cincinnati; 
Judge Lowrie, of Pennsylvania; Chief Justice Gil- 
pin, of Delaware; Judge Boulden, of Virginia; Na- 
than Howard, the well-known reporter; Judge Mo- 
nell, of New York; Judge Vories, of Missouri, and 
Levi Hubbell, of Wisconsin. In England many well- 
known names appear in the necrological list. Among 
them we notice Lord Chief Justice Whiteside, of Ire- 
land; Judge Archibald, of the English Common Pleas; 
Ex-Vice-Chancellor Stewart, and John Taylor Cole- 
ridge. 


French juries often astonish the world by the curi- 
ous way in which they discover “ extenuating circum- 
stances ’’ in favor of the culprits brought before them, 
but it has been reserved for an enlightened Belgian 
jury to surpass any thing ever heard of in this line. 
A man named Brin was found guilty of murdering 
both his first and second wife, but, according to the 
report in the papers, he was recommended to mercy 
on account of his wooden leg, and got off with hard 
labor for life instead of death.—— At St. Louis, recent- 
ly, as a funeral procession was about to move, a writ 
of replevin on behaJf of the undertaker was served on 
the casket. The corpse was within, and as the con- 
stable was about to carry it off, it suddenly occurred 
to him that a writ of habeas corpus might also be 
necessary to protect him. He accordingly appealed to 
mourners to take out the body or raise the cash, and 
the result was the liquidation of the claim. —— Gov. 
Tilden appointed William H. Sawyer, of Canton, St. 
Lawrence county, Justice of the Supreme Court for 
the Fourth Judicial District, in place of A. B. James, 
resigned. —— A female lawyer in London has just 
been awarded the Joseph Hume scholarship in juris- 
prudence by the Council of University College. She 
is making her way in such active business at the law 
as is allowed to persons who are not called to the bar: 
and women are not permitted to aspire to that as yet. 


Our English brethren are given to criticising the 
methods adopted by the profession in this country to 
procure business, but we doubt if any advertisement 
that has appeared on this side of the Atlantic will out- 
do this circular, issued by a London solicitor: ‘‘ I have 
much pleasure in informing you that I have entered 
upon a profession for which I was originally educated ; 
and having been duly admitted upon the rol] of solic- 
itors, I have commenced practice at the above address. 
With a view of becoming more thoroughly acquainted 
with the theory of law, I matriculated at King’s Col- 
lege, and, having successfully passed the requisite ex- 
aminations, I have been enrolled an associate of that 
institution. During my course of study, I had the 
pleasure in taking the first prize in Professor Leone 
Levi’s class for Commercial Law, and also Professor 
Cutler’s Prize for General Law and Jurisprudence. 
While serving my articles and managing an extensive 
city practice, I found my commercial knowledge and 








experience of most essential value. My late principal, 
in wishing me success, has in the kindest manner tes- 
tified to ‘The tact and skill which I have shown in 
conducting many varied and important matters in his 
office.’ I inclose my card and remain.” 


The Index to volume 14 of the ALBANY Law JourR- 
NAL, will be sent to subscribers with the next issue. 
— The General Term of the Supreme Court of this 
State, in the Fourth Department, recently decided in 
the case of Bordeaux v. Erie Railway Co., that where a 
railroad company, which was organized under a special 
act, has fixed two rates of fare between certain points 
— one where the fare is paid in the train, and a less rate 
where a ticket is purchased — a passenger entering a 
train without a ticket is bound to pay the greater rate. 
There is no law requiring such companies to keep their 
offices open at any particulartime. The option of pur- 
chasing a ticket is a privilege granted the passenger of 
procuring a passage at a less rate than the regular fare, 
and if he does not avail himself of it he must pay the 
regular fare. 


In Kleine v. Shanks, executor, the United States 
Circuit Court for the Southern District of Mississippi, 
recently decided that real estate held by partners, 
either as capital stock for partnership purposes, or as 
purchased with partnership means, is for the purpose 
of paying the debts due by the partnership, or the 
balance dr *:> members, considered as personal assets 
of the paris.e-ship; the legal title being vested in the 
partners as tenants in common, in trust, for the credi- 
tors and members of the firm. Upon the death of one 
of the members, the title so vested in him descends to 
his heirs or devisees subject to the same trust. The 
surviving partner has the right to control and manage 
the estate for the purpose of satisfying the trusts 
which rest upon it, and he may to this end rent it, re- 
ceive the rents, sell it and receive the purchase-money, 
and convey to the purchaser not only the legal and 
equitable title in himself, but the equitable title which 
he holds as such surviving partner. and if the sale be 
bona fide, the court will compel the party holding the 
legal title under the deceased partner to convey such 
legal title to the holder of the equitable title, and 
thereby make the title complete. 


The United States Circuit Court of Oregon, a short 
time since, in the case of Waters v. Campbell, held 
that Alaska is not ‘‘ Indian country” in the technical 
sense of that phrase, only so far as the introduction 
and disposition of spirituous liquors is concerned ; and 
subject to this restraint it is open to occupation and 
trade generally. There is no law of the United States 
requiring persons to be licensed to trade in Alaska— 
even with the Indians. The provision of the general 
appropriation act of March 3, 1873 (17 Stat. 530), ex- 
tending sections 20 and 21 of the Indian Intercourse 
act of June 30, 1834, over Alaska, being local in its 
character, was not repealed by the repealing clause of 
section 1954 of the Revised Statutes. The proviso in 
section 1954 of the Revised Statutes should be placed 
at the end of it, and not in the middle of the second 
clause of it, as now printed.— The Supreme Court of 


Pennsylvania in Monocacy Bridge Co. v. American Iron 
B Co., lately decided that the waiver of parts of a 
covenant by defendant dves not make a new contract, 
and the plaintiff's remedy is by action of covenant. 
Where acomplete performance by plaiutiff is prevented 
or waived by defendant, such want of complete per- 
formance does nut prevent recovery. 
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ALL communications intended for publication in the 
LAW JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 

THE PUBLISHERS have made arrangements whereby all 
decisions of the Supreme Court of the United States will 
be forwarded to the ALBANY LAW JOURNAL, from the 
office of the Clerk of the Court, as soon as announced. 
The most important of them will be published in full, and 
of the others, abstracts will be given. 








The Albany Law Journal, 


ALBANY, JANUARY 18, 1877. 











CURRENT TOPICS. 


tT National Board of Trade have presented a 

memorial to Congress asking that the bank- 
rupt laws be amended, and we presume that the 
suggestions of this body will meet with the respect 
and attention due to an important and influential 
interest, and the one chiefly affected by the opera- 
tion of the laws in question. The changes asked 
by the memorial are, for the most part, of a char- 
acter that will meet the approval of all fair-minded 
persons. Certain of them, however, will be opposed 
by those officials who are designated to carry out 
the law, and whose fees and charges render its oper- 
ation oppressive, and without benefit to either debtors 
or creditors. The board of trade asks, first, that 
the law be so adjusted as to secure a more speedy 
and inexpensive distribution of the assets of in- 
solvent debtors among their creditors, and, at the 
same time, to afford full protection for poor, but 
honest traders, temporarily embarrassed, but en- 
deavoring to regain their financial standing. This, 
of course, means a cutting down of fees and expen- 
ses of officers, and a limitation of the causes of 
compulsory bankruptcy, and must find general ap- 
proval among the mercantile class. The memorial 
also asks that compulsory bankruptcy be limited to 
those acts which show fraud upon the part of the 
debtor, or an attempt on his part to prefer a credi- 
tor, or to remove his property beyond the control 
of the court. It is also asked that an assignment or an 
attachment made or taken under a State law, for the 
equal benefit of all the creditors, be not invalidated, 
except in cases where the debtor has previously 
made some fraudulent disposition of his property. 
But the most important change that is asked is, 
that all exemptions in favor of a bankrupt be made 
uniform throughout the country, by superseding 
conflicting laws of the different States concerning ex- 
emption in favor of insolvent debtors. This is a 
change that should certainly be made, because 
otherwise the law operates unequally upon debtors 
in different sections. 


Vou. 15.— No. 2. 





We give this week the first part of an essay op 
Rufus Choate, from the pen of Chief Justice Neil 
son, of Brooklyn. Few men have owed less to 
biographers than Mr. Choate. Of him they have 
given us an abundance of undistilled biography, 
have rehearsed his jokes, printed his diaries and 
memoranda, repeated his singular words and ways; 
but Judge Neilson is almost the first to attempt a 
delineation of the resulting character of the man,— 
the first to discern and show forth the singularly 
great and earnest nature that made his life worth 
cherishing. And one could hardly be better fitted 
for the task than is Judge Neilson. Besides being 
himself an able lawyer, and thereby the better able 
to appreciate the mere professional greatness of Mr. 
Choate, he is in loving sympathy with his subject, 
and loyally recognizes those greater qualities that 
made the MAN more than the Lawyer and the Advo- 
cate. Judge Neilson is, moreover, a careful observer 
and analyzer, a clear and vigorous thinker, and a 
discriminating and incisive writer. We purpose to 
give the remaining parts one early in each month. 


There may be a question whether the bankrupt 
law, in respect to the matter of exemption under 
the State laws, is in harmony with the Federal con- 
stitution. Congress has power to establish ‘‘ wuni- 
form laws on the subject of bankruptcies through- 
out the United States” (Const., art. 1, sec. 8, subd. 
4). In the matter of exemption, the bankrupt law 
(sec. 5045) after making certain general exceptions 
from its operation, adds: ‘‘ and such other property, 
not included in the foregoing exceptions, as is ex- 
empted from levy and sale upon execution, etc., by 
the laws of the State in which the bankrupt has a 
domicile,” etc. The courts have decided both ways 
on the question, but the provision has been acqui- 
esced in so long, that it would, perhaps, be too late 
to ask a judicial denial of its validity. But in 
view of the vast difference between the laws of the 
various States on the subject of exemption, it would 
be a proper exercise of the power of Congress, to 
render the law equally operative in every part of the 
country. 


The Bar Association of New York city are still, 
through its ‘‘ Council of Law-Reporting,” endeavor- 
ing to control the publication of the decisions of the 
courts of this State. ‘*‘The death of Mr. Howard, 
and the discontinuance by Mr. Abbott of his prac- 
tice reports,”’ says the council, ‘‘seem to offer an 
opportunity which the bar should not allow to pass 
without securing one good series of practice re- 
ports.” But the truth is, that the discontinuance 
of Mr. Abbott’s reports is only nominal, inasmuch 
as he is about to begin another series of reports 
under the name of ‘‘ New Cases,” and Mr. Howard’s 
death has not in any way interfered with the period- 
ical issue of the series bearing hisname. The “ op- 
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portunity,” which the council speaks of, is, there- 
fore, a myth, for just as excellent a one has existed 
at any time during the last twenty years. It would 
have been better to say that the events mentioned 
afford an occasion for the council to mention the 
subject of reporting, etc. The means suggested to 
secure a single series of practice reports are worthy 
of consideration. Premising that, in the opinion of 
the council, Mr. Abbott will be more likely to fur- 
nish the profession with such reports as it needs, 
than any new reporter, and Mr. Abbott having given 
an assurance that he will confine his reports to 
Special Term cases, and will not publish, in full, 
any opinion of the Court of Appeals or General 
Term, until three months after it is filed, the mem- 
bers of the bar are asked to confine their support to 
**Abbott’s New Cases,” and refrain from longer 
purchasing Howard’s Reports. We presume, how- 
ever, that the members of the bar will continue to 
disregard the admonitory voice of the ‘‘ Council,” 
and to buy both series, and practice reports will 
increase and multiply as heretofore. 


The bar in the Eighth judicial district have taken 
the initiative in the formation of a local association, 
a call having been issued for a district convention 
to meet at Buffalo on the 28th of March next, to 
take into consideration the expediency of forming a 
district association, and also an association in each 
of the counties comprising the district. These 
local associations are essential to the continuance 
and usefulness of the State association, and we 
hope to see them come into existence in every 
county. In the cities of New York and Brooklyn, 
a half dozen associations are needed, and in time 
will be formed, unless the spirit of organization 
should die out, which we believe will not be the 


case. 


Germany, which in many respects is like our own 
country, being made up of partially independent 
States, has, during the past few months, been agi- 
tated by a discussion somewhat resembling that 
which here took place just previous to the adoption 
of the Federal constitution. This discussion has 
arisen over what are known as the judicature bills, 
a group of proposed laws for the reorganization of 
the judicial system, so as to have the courts and 
procedure uniform, or as nearly so as_ possible, 
throughout the empire. Of course such an experi- 
ment has met with considerable opposition, not pro- 
fessedly arising, however, out of a dislike to have 
the thing aimed at done, but from a disapproval of 
the manner in which it was proposed to be done. 
This has led to a disagreement between the parlia- 
ment and the government in regard to certain provis- 
ions which were omitted from, or incorporated into 
the bills. Among other grounds of dispute, was the 
method of trial of press offenses, which the govern- 








ment insisted should be tried by judges, parliament 
by a jury. Then it was insisted by parliament, that 
the public prosecutor should not, as he has hereto- 
fore been, be the only person who could lodge a crim- 
inal information, that a government employee should 
be liable to be prosecuted directly for an abuse of 
power, that the courts and public prosecutor should 
not be allowed to order an indiscriminate seizure of 
letters in the post-office bearing the handwriting of 
suspected persons, and other matters of the like 
nature. This disagreement has rendered the passage 
of the bills a question of doubt, which is much to 
be’ regretted. 


It is announced, however, that there had been a 
compromise between the parliament, or rather the 
liberal party, and the government, whereby all the 
objectionable features, except those relating to the 
press, and press offenses, have been withdrawn from 
the bills, the liberals yielding the claims made by 
them in regard to matters affecting the press. Itis a 
matter of congratulation that this is so, for the 
adoption of a uniform procedure in all the courts 
of the German empire is an advance in the direc- 
tion of legal reform that will work benefit even out- 
side of Germany. By the obliteration of local 
forms and ceremonies, a large share of what is known 
as local prejudice is done away with, and even 
though the generalizing process extends only so far 
as to embrace under one code, only those subject to 
a single government, and speaking a single language, 
the beneficial effects resulting from such a step 
tend to incline the people who feel them toward a 
larger generalization in matters of law. If the pro- 
ject for the adoption by the nations of a code of 
international law ever proves a success, it must be 
through the spirit aroused in each country by an 
endeavor to secure within its own boundaries uni- 
form legal rules. 


The Supreme Judicial Court of Massachusetts has 
just decided that Sunday must be kept as a Sabbath 
in that State, at least so far as the vending of goods 
is concerned, and that the fact that the offending 
person is an Israelite will not alter the rule. It is, 
therefore, probable, that until a legislative enact- 
ment shall provide to the contrary, the Puritan Sab- 
bath will be a dies non in that State for all traffic, 
always excepting the operation of railways, vend- 
ing of liquors and tobacco, and such like necessary 
vocations. 


Upon the heels of the announcement that all ex- 
tradition difficulties between this country and Great 
Britain are definitely settled, comes another that 
a treaty of extradition has been concluded with 
Spain. According to the statement publicly made, 
this treaty applies to all criminal offenses, except 
those of a political nature. This is probably not 
entirely accurate, although the readiness of Spain 
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to deliver up Tweed, shows that she is not disposed 
to be exacting in the matter of giving up persons 
accused of crime. Thus, one by one, the countries 
which, in years gone by, afforded a refuge for crim- 
inals, are recognizing the duty and advantage of 
offering no inducements to the immigration of that 
class of citizens. 


The advantage to the profession of increased 
facilities for litigation is shown by the increase in 
business of the Chancery division of the English 
High Court of Justice, over that of its predecessor, 
the Court of Chancery. The new court went into 
existence in November, 1875. Previous to October, 
1875, the average annual increase in the number of 
orders issued, for ten years preceding, was 375. 
The increase for the year ending with October, 1876, 
over that ending with October, 1875, was 1,667. 
This is said to be accounted for not only by the in- 
creased length of the sittings of the court, but by 
the increased number of actions commenced. But 
the difference is shown more sensibly in the increase 
in the number of actions. During the ten years 
preceding November 1, 1875, the average annual 
number of actions commenced, and the variation 
from one year to another was not remarkable, was 
2,500. But during the year ending November 1, 
1876, considerably more than 4,000 actions were 
commenced. Thus is it ever, when obstacles to liti- 
gation are removed. If the progress of actions in 
our own courts could be made more speedy, there 
would result a vast increase in legal business. It is 
the delay which attends upon litigation that renders 
legal business dull. There is plenty of business to 
do if litigants could be assured that it would be 
done quickly. 

—— ee 


NOTES OF CASES. 


N the case of Lester v. Loutz, recently decided 
by the General Term of the Superior Court of 
Buffalo, an abstract of which appears on page 9 of 
our present volume, the court held that, while the 
owner or occupant of premises who expressly or 
impliedly invites another to enter thereon, owes a 
duty to such person to keep the premises in a safe 
condition, free from obstructions, pitfalls or other 
dangerous conditions, and for breach of the duty 
causing injury, is liable in damages, this duty 
does not extend to that part of the premises where 
the individual is not invited or expected to enter. 
In this case plaintiff, in going to a part of defend- 
ant’s building where he had no business, fell 
through an unprotected elevator hatchway, and 
was injured. It was held he could not recover. 
The case of Pierce v. Whitcomb, 48 Vt. 127, in- 
volved the same question. Here plaintiff and de- 
fendant were neighboring farmers. Plaintiff went 
to defendant’s late in the evening to buy some oats. 
Defendant had no oats to sell, but yielding to plain- 








tiff’s importunity, he consented to sell him the 
amount he desired to accommodate him. Defend- 
ant went with plaintiff to the upper floor of the 
granary, where the oats were. Defendant went to 
get a measure, and while he was doing so, plaintiff 
walked about the floor in the dark, and fell through 
an aperture therein and was injured. The court 
held that defendant was not liable for the injury. 
See, also, Carlton v. Fran. Iron Co., 99 Mass. 216; 
Severy v. Nickerson et al., 1 L. & Eq. Rep. 563; 
Blithe v. Topham, 1 Vin. Abr. 564; Jorden v. Crump, 
8 M. & W. 782; Seymour v. Maddox, 16 Q. B. 326; 
Hardcastle v. 8S. Y. R. R. Oo, 4 W. & N. 67; 
Sweeney v. O. OC. R. Co., 10 Allen, 368; Hlliot v. 
Perry, id. 885; Sawyer v. R. & B. R. Oo., 27 Vt. 370; 
Wright v. Geer, 6 id. 151. 


The Supreme Court of Kansas, in the case of 
Jansen v. City of Atchison et al., 16 Kan. 358, hold 
that where injury has resulted from a defect in a 
sidewalk, which is under the control of a city, and 
the city is compelled to pay for such injury, it has 
no recourse over against the owner of the lot in 
front of which the defect existed, and there is no 
liability to the party injured on the part of such 
owner, arising from the mere fact of ownership. 
Before the owner can be held responsible, there 
must appear some negligence on his part, or the 
injury must have been caused by some obstruction 
or excavation created by him. In this case plaintiff 
was injured by the falling in of a sidewalk in front 
of premises owned by one of the defendants, but 
which were leased to and occupied by a step-mother 
of plaintiff, in whose employ plaintiff was at the 
time of the injury. The lease provided that the 
tenant should repair. The court held that there 
was no right of action against the owner of the 
premises. The case seems to be in harmony with 
Robbins v. Jones, 15 C. B. (N. 8.) 221, where a high- 
way was raised several feet above the level as it 
stood when defendant’s house was built, and the 
defendant bridged over the space between the high- 
way and the upper story with gratings, which were 
used by the public as a part of the highway. Here 
it was held that the owner was not liable for the 
non-repair of such gratings, but it was the duty of 
the parish to keep them in repair. But where pri- 
vate premises are lawfully connected with the high- 
way by excavation or vaults, open or covered, it has 
been held that if the owner of it fails to use ordi- 
nary diligence to maintain such covers or guards in 
good repair, he is liable toa person injured through 
any defect therein. Proctor v. Harris, 4 C. & P. 
262; Homan v. Stanley, 66 Penn. St. 464; Coupland 
v. Hardingham, 3 Campb. 398; Temperance Hall v. 
Giles, 33 N. J. Law, 260. See, also, Anderson v. 
Dickie, 1 Robt. 238; 8. C., 26 How. Pr. 105; Daven- 
port v. Ruckman, 87 N. Y. 568; Roswell v. Prior, 12 
Mod, 635. 
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RUFUS CHOATE, 


7 double relation which distinguished men have 

held to others, often excites regret and curiosity. 
The public life and service may be well known; the 
private life and character, however worthy, may re- 
main unknown. The information is generally sought 
for in biographies. But the veil which separates those 
conditions, or states of being, may intervene, even 
between friends, and limit or qualify the most faith- 
ful revelations. We may well be grateful, however, 
for delineations by writers of taste and judgment, 
who knew, as well as could have been known, the 
men whose genius and character they have earnestly 
and lovingly sought to commemorate. Thus could 
Prof. Brown write of Rufus Choate, and Mr. Trevel- 
yan of Lord Macaulay. 

The work by Trevelyan was necessary. It was 
well that something more definite and personal than 
had been learned from Carlyle, Arnold and Cock- 
burn, should be known of Macaulay. Beyond 


casual references, some sketches, and a few anec- 
dotes, grown so familiar that no prudent diner-out 
would venture to repeat them, we knew him from 
his speeches and course in Parliament, his Essays 
and Reviews, his services in India, and from the His- 
tory. But the inferences to be drawn were general ; 


the veil behind which lay his private life remained 
undisturbed. As an author, he came to us after 
elaborate preparation, as if in state-dress, and took 
the reading public by storm. His writings had a 
fascination strong enough to divert students from 
their lessons, the readers of romantic tales from their 
dissipations. At the time when he was expressing 
to Mr. Everett his surprise, that any but ‘‘a few 
highly educated ren” in this country were inter- 
ested in his History, our wives and daughters were 
reading it. It seems incredible that he could have 
thought his work too profound, or “insular in 
spirit,” for general readers; a history which, though 
dealing with principles in large relations, appealed 
strongly to the imagination, gave the romantic side 
of events, and, in highly wrought and felicitous de- 
scriptions, called from the depths of the past, forms 
regal in their adornment and beauty. But in calmer 
hours, Mr. Macaulay may have had a just estimate 
of his labors. He must have known that his 
services in Parliament had been of less value and 
importance than those of Brougham; that he had 
lacked the almost prophetic apprehension, the logi- 
el precision, the harmony of thought and expres- 
sion of Edmund Burke, and that his Essays, rich in 
poetic sentiment and illustration, his criticisms, 
more acrid to the taste than the invectives of Junius, 
could not take deep root in a firm soil. But in the 
retrospect he was, no doubt, satisfied with the policy 
which had led him to seek relation to the names of 
Bacon, Milton, Pitt, and of some other men who 
had helped to shape history, as well as to an inter- 





esting period of the national life of England. In 
that he was wise, as the conservative element, respect- 
ed by time, lies in the nature of the subject rather 
than in an author’s mode of treatment. Macaulay’s 
verses will be read, as they are the ‘‘ Lays of Ancient 
Rome;” his History will be known when most of 
his other writings may be forgotten. In the com- 
ing generations, none will care whether Croker was 
a bad fellow, and ignorant of Greek; whether 
Bartre, when he ceased to write trifles, began to 
write lies; whether Robert Montgomery was a poet 
or not. 

But Macaulay’s strongest claim to remembrance 
rests on his services in India in the preparation of a 
Code of Laws. He thus won a place in legal his- 
tory. But for that service, we should have no pride 
in the fact that he was a lawyer, be less ready, per- 
haps, to recognize the relation which existed between 
some of his characteristics, and those of Rufus 
Choate. Not that they had any thing in common, 
as lawyers, save in their mastery of legal principles 
applied by the one in his labors in India, illustrated 
by the other in the labors of his life. Mr. Choate 
never had occasion to frame a Code for a peculiar 
people. Mr. Macaulay, having been called to the 
English bar, held a short and silent flirtation with 
his mistress, the law, and finding her coy and cold, 
gave her up. He had, indeed, one case in court, 
and but one. There was, therefore, nothing like 
professional brotherhood between him and Mr. 
Choate. The likeness and the unlikeness, material 
to our purpose, are to be found elsewhere. 

They were fortunate in their lineage, each came 
of good stock. They had admirable training at 
home, cherished great love for those related to them 
by family ties, and were blessed in the return of 
that love. With a poetic temperament, exquisite 
sensibility, a fondness for the romantic, were united 
loyalty to the truth, and aversion to every thing like 
duplicity, or artifice in life and conduct. They also 
had great industry, devotion to study, and desire to 
excel. But nature, as if to perfect her work, and 
set these, her favorite children, quite apart from 
others, gave to each of them great, indeed, marvel- 
ous powers of memory. In their boyhood they 
became so familiar with ‘‘ Bunyan’s Pilgrim,” that 
they could recite most of it. Later in life, they 
apprehended and retained the sense of what they 
had rapidly or casually read, and could recall the 
dates and the relations of events. Instances illus- 
trative of such powers, when suddenly called into 
exercise, have been given by their biographers. In 
speaking of his knowledge of certain books, Mr. 
Macaulay said that if, by some miracle of Vandal- 
ism, they were destroyed off the face of the earth, 
he could, from memory, reproduce them. It is quite 
possible that Mr. Choate could have made a like 
boast, if he had allowed himself to speak of the ex- 
tent of his own acquisitions. It appears that what 
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he had read, and considered worthy of attention, he 
remembered to a remarkable extent, and could use 
with precision, ease and celerity. That is clearly 
shown in some of his speeches delivered in the heat 
and pressure of debate. The powers of memory 
possessed by Choate and Macaulay challenge our 
admiration, not simply because they were marvel- 
ous in sudden and signal display, but because of 
healthy origin and growth, they were held to the 
last in perfect codrdination with their other powers. 

They were ardently devoted to classical studies, 
had an intimate acquaintance with the Latin and 
the Greek, and knew something of some other lan- 
guages. They did not take up the German early in 
life; Mr. Choate studied it with his daughter; Mr. 
Macaulay, on his return voyage from India, and after 
his method of beginning with the Bible, which he 
could read without a dictionary. In some respects 
he was more fortunate than Mr. Choate. He had 
more leisure, a larger acquaintance with learned men, 
and with society, and should have attained a higher 
and broader culture. He had access to many books 
which could not have been found in this country, 
but was a mere reader of some works of importance, 
which Mr. Choate studied, and in parts translated. 
He wrote out his speeches, and revised them for the 
press, and with care treasured up his thoughts and 
words. Mr. Choate let his thoughts and words — 


many speeches and arguments which had excited 


unbounded enthusiasm in learned men and severe 
judges — go to the winds as uttered. That economy, 
and the want of it, bore their appropriate fruits. Mr. 
Macaulay’s name became familiar in every house- 
hold. Mr. Choate’s merits, if not his name, would 
have passed out of mind, but for the zeal of his 
friend and biographer, who illustrated his virtues, 
and collected mere fragments of his works. 

But, now that Mr. Trevelyan gives us the letters, 
diary and journal of Macaulay, as Prof. Brown 
had given us those of Choate—the same forms of 
literary labor, representing more truly than other 
forms, the habits of thought, and modes of expres- 
sion peculiar to each of them — the reader may con- 
sider their relative merits. After lingering over, 
and seeking to compare their work, our conviction 
is that in the simplicity and unstudied grace of his 
letters, in the earnest purpose and profound study 
disclosed in his diary, in the descriptions, criticisms, 
suggestions recorded in his journal, in tone and 
spirit, in the use of clear, compact, nervous, beauti- 
ful, yet simple English, Mr. Choate appears to 
greater advantage than Mr. Macaulay. 

Mr. Choate’s suggestion that one who would write 
well, should write slowly, had respect to the ex- 
ample of some great authors — Sallust, Virgil, Taci- 
tus —as well as to the instructions of Cicero and 
of Quintilian. The virtue of such deliberation was 
recognized by Mr. Macaulay. When the materials 
for his History had been collected and arranged, his 





task was to write two pages daily, and, in one in- 
stance, after having been engaged nineteen days 
over thirty pages, he was not satisfied with the 
character of his work. The habits of Burke, Bos- 
suet, Gibbon and others, in correcting their compo- 
sitions, are well known. Macaulay bettered the 
instruction. He was constantly revising his work. 
Having stated in his diary the tiie by which the 
third volume of his history might be written — 
‘*rough-hewn ” — he adds: ‘‘ Of course the polish- 
ing and retouching will be an immense labor.” Of. 
that care and industry, great, certainly, and worthy 
of commendation, Mr. Thackeray, with characteristic 
extravagance, said: ‘‘He reads twenty books to 
write a sentence; he travels a hundred miles to make 
a line of description.” 

By his example, Mr. Macaulay has happily put in 
a protest against the free use of words and phrases 
from other languages by English writers. With 
reasonable success, he resisted the temptation to in- 
dulge in such quotations. That was no slight vic- 
tory, as, with his well-stored and active memory, 
such words and phrases, often laden with a delicacy 
and fragrance not to be retained in any translation, 
must have frequently occurred to him. Mr. Choate 
had not, in equal degree, that power of resistance. 
In pages of his journal, and of some of his argu- 
ments, we do not find him using foreign words, nor 
need he ever have used them. But when he did so, 
it was the well-accepted aphorism, the ripe fruit of 
ancient experience, to which he stood related as an 
heir, that he wished to appropriate. The maxim or 
precept pressing upon his mind had been so familiar, 
that he was led to take it in its old attire, as an im- 
perial hand might accept tribute in a foreign coin. 
But he applied freely, and in simple English, the 
teachings of the old masters. The foreign word 
or phrase, when used, was a mere adjunct— as an 
additional rap of the hammer after the nail had 
been driven—the argument complete without it, 
the terms luminous, the sense transparent. He was, 
therefore, always understood, even by those who 
knew nothing of the Latin or the Greek. It may be 
inferred from the directness and ease with which 
he continually expressed in English the most subtile 
thoughts and distinctions, that he never could have 
been conscious of any thing like poverty in our 
language. It served him in a spirit of entire obedi- 
ence. He illustrated its strength, contributed to its 
wealth and dignity. His pride in it would seem to 
have been intense, his faith in its mission unfalter- 
ing, his ideal of it akin to that perfection which 
Cicero may have had in view, when he extolled the 
discourse of an old philosopher, as a river of flow- 
ing gold. Mr. Choate has left us some of the best 
specimens of modern English. But he had not the 
leisure to give a day to the writing of two pages 
like Macaulay, or of two verses, like Virgil, or even 
to revise and polish much that he had written. 
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Some of his best lectures and arguments were pre- 
pared in the short intervals of professional toil. 
The wise counsel, the profound deduction, the bril- 
liant thought and illustration, the exceeding grace 
and beauty of expression— ‘‘skiey sentences —- 
aerolites — which seem to have fallen out of Heaven,” 
~- were conceived while the pen was doing its rapid 
work, or in the excitement of the moment when he 
was speaking. A friend found him in the night 
sitting up in bed, writing. He could only thus 
make up for the delay which other duties had im- 
posed. He was preparing the eulogy of Daniel 
Webster to be delivered at Dartmouth College. 
When, a few days later, before an audience repre- 
senting the highest culture known among us, he had 
set forth the life and character of Mr. Webster, ac- 
cording to his conception of them — the profound 
study and discernment, the long, patient, patriotic 
service, the great example, the loss ‘‘incapable of 
repair,” the love and reverence due to his memory 
then and evermore — the audience drawn into pro- 
found sympathy with the subject, strong men in 
tears, Mr. Choate, as if the fervent thoughts that 
possessed him demanded more free utterance from 
the heart, cast aside his notes, and gave his perora- 
tion without them. 


Some significant words as to the relation of our 
language to the Bible deserve attention. 


After a 
conversation with Lady Holland, in which she had 
condemned the use of such words as “constituency,” 
“talented,” “gentlemanly,” Mr. Macaulay says: “I 
did not tell her, though I might have done so, that 
a person who professes to be a critic in the delica- 
cies of the English language ought to have the Bible 
at his fingers’ ends.” Speaking of the Bible in 
schools,* Mr. Choate says: ‘‘I would have it read, 
not only for its authoritative revelations and its 
commands and exactions, obligatory yesterday, to- 
day and forever, but for its English, for its litera- 
ture, for its pathos, for its dim imagery, its sayings 
of consolation and wisdom and universal truth.” 
He read it daily. Something of the spirit of it per- 
vades his speeches suggestively, as an undercurrent, 
giving tone and an air of authority to the argument. 
That is especially so in those speeches in which he 
illustrated the character of our Pilgrim Fathers, 
their faith, endurance and mission, the beauty of 
heroic and patriotic endeavor, the blessings of peace, 
of education, and of the law. In his references 
to favorite authors, his admiration great, if not 
amounting to hero-worship, he assigns them their 
subordinate place. Thus, in noting in his journal 
his morning’s study, he refers to Milton. ‘‘I read, 
besides my Jessons, the temptation in Matthew, Mark 
and Luke, in the Greek, and then that grand and 
grave poem which Milton has built upon those few 





*See Dr. Spear’s “Religion and the State” as to the 
Bible in our public schools. 





and awful verses — Paradise Regained. I recognize 
and profoundly venerate the vast poetical luminary 
‘in this more pleasing light, shadowy.’ Epic sub- 
limity the subject excludes; the anxious and change- 
ful interests of the drama are not there. It suggests 
an occasional recollection of the book of Job, but 
how far short of its pathos, its agencies, its voices 
of human sorrow and doubt and curiosity, and its 
occasional unapproachable grandeur! Yet it is of 
the most sustained elegance of expression. It is 
strewn and burning with the pearl and gold of the 
richest and loftiest and best instructed of human 
imaginations.” 

Mr. Choate had faith in the inspiration of the 
Scriptures and in the scheme of redemption. He 
had a profound reverence for ‘‘the foolishness of 
preaching.” He attended faithfully, for years, the 
church of the Rev. Dr. Adams in Boston. On the 
hearing of the last case in which he appeared as 
counsel in the city of New York, Mr. Choate was 
ill, and the court adjourned over from Friday to 
Monday, when he proceeded with his argument. 
But on the intervening Sunday I met him at the old 
Brick Church, where, though nervous and suffering, 
he listened devoutly to a plain sermon by the Rev. 
Gardiner Spring. If Mr. Macaulay had like faith, 
he had not like reverence. He regarded ecclesias- 
tical matters ‘‘exclusively from the stand-point of 
the State,” a sermon as an intellectuai performance. 
If the discourse was learned and fine, it was well to 
be in church. He leaves a record of two occasions 
when he was there—the one on a day appointed 
for national humiliation and prayer, and he says: 
‘* Nothing could be more solemn and earnest than 
the aspect of the congregation, which was numerous. 
The sermon was detestable — ignorance, stupidity, 
bigotry. If the maxims of this fool,” etc. On the 
other occasion the preacher was dull, and Macaulay 
says: ‘*I withdrew my attention and read the 
Epistle to the Romans. I was much struck by the 
eloquence and force of some passages. * * * 
I know of few things finer than the end of the first 
chapter and the ‘who shall separate us from the love 
of Christ?’” We do not pause to inquire when 
and where he knew the finer things, however few, 
having been in turn much struck by the deference 
he so loftily pays to ‘‘the eloquence and force of 
some passages.” We recall nothing so exquisitely 
complaisant in Hume or Gibbon, and confess that 
no such generous criticism could have been con- 
ceived or perpetrated by Rufus Choate. 

A sensible man always respects the delicacy of 
the situation in which he may be placed, quiets a 
difficulty, and smooths over an impertinence. Mr. 
Choate was so fortunate in observing the ‘‘ due 
temperance” that his life never rose to the dignity 
of a single quarrel; yet his patience was often 
severely tried in the courts, in the Senate and in 
popular assemblies. But it may be well to observe 
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how easily Macaulay could get up trouble by evad- 
ing or answering a simple question. At a public 
meeting an elector in the crowd asked what his 
religious creed was. Macaulay cried out: ‘‘ Let 
that man stand up where I can see him.” It was 
a Methodist preacher. They hoisted him up ona 
form, and Macaulay, inveighing against bigotry, 
poured out a torrent of reproaches, and finally de- 
clared: ‘*Gentlemen, I am a Christian.” The poor 
preacher, about to be roughly handled by the fel- 
lows near him, slid down and crept away. The 
crowd cheered, perhaps because of Macaulay’s vir- 
tuous indignation, perhaps because of the vital dis- 
covery that had been made. We think Mr. Choate 
would have answered such a question without heat 
or irritation. 

At an early day Macaulay was admonished to im- 
prove his temper. Later, Disraeli said, ‘‘He must 
get rid of his rabidity.” Sydney Smith told him 
that his ‘‘ great danger was that of taking a tone of 
too much asperity and contempt in controversy.” 
As we are contrasting him with one who never 
needed such advice, who never had a revenge to 
gratify, or an enemy to pursue, the flower and fruit 
of that rabidity, asperity and contempt, as shown 
in Macaulay’s treatment of others, deserve notice. 
We do not pause to ask whether the studied denun- 
ciation of Mr. Croker or of Robert Montgomery, itt 
a dozen pages or so, had or had not some justice to 
qualify the apparent malignity. All that could be 
allowed to pass as belonging to, even if not digni- 
fying, criticism; but not until Mr. Trevelyan had 
unrolled the record for inspection did we know 
that Macaulay could go so far beyond the office of 
the critic as to treasure up bitter personal animosi- 
ties, and that, writing in quiet hours, he could 
illustrate that evil temper by unbecoming words. 
He calls Croker, then in Parliament, a *‘ varlet;” 
says, ‘‘I detest him more than cold boiled veal.” 
We also learn that Montgomery, finding the article 
denouncing him republished and hawked about, the 
bitter cup ever held to his lip, was in great distress, 
wrote again and again to Macaulay and his pub- 
lisher, asking ‘‘to be let out of the pillory,” and 
that Macaulay put on the record, ‘‘ Never with my 
consent.” But while we turn with repugnance 
from much that he wrote of Lord Brougham, we 
quote a few words. Macaulay says of him: ‘He 
has outlived his power to injure.” Again: “Strange 
fellow! His powers gone; his spite immortal; a 
dead nettle.” The grounds of his hatred of that 
great man were trivial, such as most persons would 
have passed over in silence. We are told by Macau- 
lay that Lord Brougham thought that the seat given 
to him in Parliament should have been given to an- 
other; that Brougham professed not to have read 
the Essays; had not complimented him on his 
speeches when others had done so, and that he as- 
pired to too much control over the Bdinburgh Re- 





view. Thus Macaulay states his grievances — dis- 
tempered dreams, and rejoices over Brougham’s 
supposed mental as well as political decline, al- 
though Brougham had been the friend of Macau- 
lay’s father, and had favored his projects. How 
much more graceful and becoming if Macaulay had 
been silent, or had treated Brougham with some- 
thing of the respect Choate always manifested for 
Daniel Webster! 

In speaking of Rufus Choate, Mr. Charles G. Lor- 
ing said: ‘‘He rarely permitted himself to indulge 
in personalities, and never in those of an offensive 
and degrading nature.” Mr. Richard H. Dana, Jr., 
said: ‘‘Who ever heard from him an unkind 
word?” And Professor Brown says: ‘‘He never 
spoke ill of the absent, nor would suffer others to 
do so in his presence.” We contrast with such con- 
current testimony what Macaulay deliberately wrote 
of other members of Parliament. In a letter to 
Ellis, as to the close vote on a reform bill, he says: 
‘* And the jaw of Peel fell; and the face of Twiss 
was as the face of a damned soul; and Herries 
looked like Judas taking his necktie off for the last 
operation.” 

Since Lord Coke announced that two leaks would 
drown any ship, we have learned that the same 
principle admits of extended application; that a 
single flaw will spoil a mirror, too much alloy the 
largest coin in the realm, and that a spirit of rabid- 
ity and asperity, having been cherished in the heart, 
other evil spirits will enter in and take possession. 
We must confess, however, that we always regarded 
Macaulay hopefully until we began to read his let- 
ters, diary and journal, and from thenceforth felt 
great concern as to his taste, style and manners. 

In a letter to his sister, Macaulay mentions his 
introduction to Lady Holland, and her gracious in- 
vitation to Holland House. In other letters he 
often refers to his visits there after this fashion: 
‘‘T dined yesterday at Holland House; all lords ex- 
cept myself.” He met there many distinguished 
persons; for the first time heard Talleyrand, then 
famous, talk and tell stories. The reader of the 
‘*Life of Sydney Smith,” by his daughter, will re- 
call his estimate of the honor conferred upon him 
when, young and poor, he was received into that 
society, and of the kindness shown to him by Lord 
and Lady Holland —a grateful and beautiful pic- 
ture. As the doors of Holland House were thrown 
open widely to Macaulay, and as he was treated by 
Lord and Lady Holland as a son might have been, 
that sovereign courtesy would have been sufficient 
to inspire in one fit to be introduced a grateful 
respect, a decent degree of reticence. But what 
record does Macaulay leave? The little household 
flurries are depicted; the unguarded chat and 
prattle of the most gracious hostess that ever smiled 
a welcome to her guests are given; her freaks, fears, 
superstitions, lamentations and ‘‘ her tantrums” are 
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described, even to the extent of saying that she was 
hysterical about Macaulay’s going to India, and had 
to be soothed by Lord Holland. No zealous attor- 
ney was ever more faithful in getting up a bill of 
particulars. 

Macaulay’s sorrow for the dead and dying digni- 
fies a pathetic letter to his sister. Thus he writes: 
‘*Poor Scott is gone, and I cannot be sorry for it. 
A powerful mind in ruins is the most heart-breaking 
thing which it is possible to conceive. Ferdinand 
of Spain is gone, too; and I fear old Mr. Stephen is 
going fast. Iam safe for Leeds. Poor Hyde Vil- 
liers is very ill.” 

How considerate the transition from the want of 
hope for others to his own flushing hope in the 
coming election! Through the dark shadows the 
light breaks in so naturally —don’t fret, sister — 
‘*T am safe for Leeds.” 

Mr. Choate read with discrimination the authors 
of his day. Mr. Trevelyan says: ‘‘ Macaulay had a 
very slight acquaintance with the works of some 
among the best writers of his own generation.” 
But his reading seems to have been incessant, frag- 
mentary and capricious. He says: “I walked the 
heath in glorious weather and read the Mysteries of 
Paris. Sue has quite put poor Plato’s nose out of 
joint.” Again he says: ‘‘Read ‘ Northanger Ab- 
bey;’ worth all Dickens and Pliny together. Yet 
it was the work of a girl. She was certainly not 
more than twenty-six. Wonderful creature! Fin- 
ished Pliny. Capital fellow, Trajan, and deserving 
of a better panegyric.” Most scholars have been 
satisfied with the picture drawn of: the Emperor. 
Choate commended Pliny as ‘‘one who seldom col- 
ored too highly.” 

Mr. Choate was never severe as a critic; his dis- 
satisfaction was always expressed in becoming 
terms. Mr. Macaulay’s criticisms, as we now have 
them, were often crude, mere freaks of fancy, 
rashly and rudely stated. Thus he says: ‘‘ Looked 
in the ‘Life of Hugh Blair’'—a stupid book, by a 
stupid man, about a stupid man.” Blair was not a 
great man, but he we. always, and especially in his 
style, respectable. His first volume of Sermons was 
published on the advice of Doctor Johnson. Macau- 
lay refers to two of Gibbon’s critics thus: ‘‘That 
stupid beast, Joseph Milner.” ‘‘ But Whitaker was 
as dirty a cur as I remember.” That may excite 
surprise, as Macaulay remembered so many curs. 
He puts down some men as beasts, several as asses, 
others as curs. The association brings to mind 
what Coleridge said of Burke in his public charac- 
ter, to wit, ‘‘that he found himself as it were in 
Noah’s ark, with a very few men and a great many 
beasts.” But neither of those critics was stupid. 
Mr. Choate thought somewhat well of Milner, and 
we turn poor Whitaker over to Mr. Charles Butler, 
a lawyer, a great controversialist, one who always 
wrote as became a gentleman. He says: ‘Dr. 





Whitaker’s criticism of his (Gibbon’s) history is 
rough, but powerful.” 

We do not pause to illustrate Macaulay’s egotism 
and vanity; the proofs cropping out in many pages 
of his letters and diary would be burdensome. As 
compared with Macaulay’s self-laudations — from 
the ‘‘My speech has set me in the front rank,” on 
down to the ‘‘ How white poor Peel looked while I 
was speaking,” and to the two damsels who, having 
paid their shilling to see the Hippopotamus, aban- 
doned the show to get a look at Macaulay. Mr. 
Choate’s record would seem to be poor indeed. Not 
a shade of egotism, or vanity, was ever imputed to 
him. Nor need we, after our quotations from 
Macaulay, enforce our conviction that his style, un- 
like the style of Mr. Choate, had caught no grace 
from Grecian studies, no strength from Biblical 
reading. 

The spirit of grace and courtesy which indicates 
social and literary refinement, in a man not morbidly 
selfish, shines forth in his words, spoken or written, 
and in his enforced intercourse with decent strang- 
ers. Mr. Macaulay has given us some evidence of 
the amenity of his manners, when he was approach- 
ed respectfully by persons wishing to do him honor. 
He says: ‘* What odd things happen! Two gentle- 
men, or at least two men in good coats and hats, 
overtook me as I was strolling through one of the 
meadows close by the river. One of them stared at 
me, touched his hat, and said: ‘Mr. Macaulay, I 
believe.’ I admitted the truth of the imputation. 
So the fellow went on: ‘I suppose, sir,” ete. But 
he soon got rid of the fellow. Macaulay was at 
Rome, and says: ‘‘ Yesterday, as I was looking at 
some superb portraits by Raphael and Titian, a 
Yankee clergyman introduced himself to me; told 
me that he had heard who I was; ‘that he begged 
to thank me for my writings in the name of his 
countrymen.’ * * I bowed, thanked him, and 
stole away, leaving the Grand Duke’s pictures a 
great deal sooner than I had intended.” In contrast 
with these exhibitions, the statement of the Rev. Dr. 
Adams may be cited. He said that Mr. Choate 
“treated every man as though he were a gentleman, 
and he treated every gentleman almost as he would 
a lady.” 

The poverty which often attaches to biographies 
qualifies in some aspects these works of Professor 
Brown and Mr, Trevelyan. That was unavoidable. 
It is quite apparent that no one could fathom the 
mystery of Mr. Choate’s genius, or state its precise 
character. His friends could only wonder and ad- 
mire — seek to measure its power in the intellectual 
performance. Mr. Macaulay had, from first to last, 


a 


been so silent in respect to a matter of the most vital 
concern, that his nearest friends could make no dis- 
covery, his biographer no revelation. 

But no one who had considered Macaulay in his 
works previously published, and who now considers 
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him in his other writings, will doubt the uses of 
biography. If one who is supposed to give tone to 
society has an artificial voice full of melody when 
abroad, a natural voice full of discord when at 
home, that should be known. If an author who 
has beguiled us into a high estimate of his merits 
appeared as a poet in prose as well as in verse, his 
words and sentences polished and full of measured 
sweetness — ‘‘a burnished fly in the pride of May,” 
was in reality weak in tone and sentiment, bitter 
and unforgiving, ungrateful for social service and 
distinction, often rude in manners, and, as a writer, 
in his natural, every-day style, was diffuse and un- 
graceful, if not rough, all that should also be 
known. If such a character appears in its true 
light, taken in connection with one whose life, open 
as the day, was a perpetual benediction, full of 
beneficent influences, inciting to every thing that 
was just, loyal, noble in sentiment, beautiful in 
speech, uniform and exemplary in conduct, we may 
well be thankful that biographies could be written. 

J. N. 

(10 BE CONTINUED.) 

Norte.— Several distinguished members of the learned 
professions have, at my request, kindly sent me valuable 
statements of their intercourse with and knowledge of Mr. 
Choate; and others have promised to send me their views. 
What I have received and may yet receive will be given as 

notes to subsequent articles. J.N. 

ns 
MISDESCRIPTION IN DEED—WHEN COURSES 
AND DISTANCES CONTROL FIXED 
MONUMENTS. 

N the case of White, plaintiff in error, v. Luning, re- 
cently decided by the Supreme Court of the United 
States, a mortgagor, unable to pay his debt, and get- 
ting it satisfied by a sale of the mortgaged premises, 
sought to prevent his creditor, who had doubtless been 
compelled to purchase the property, from recovering 
possession of it, on the ground that no title passed to 
him by reason of misdescription in the deed of the 
sheriff. The property was offered for sale in parcels, 
by his direction and for his advantage. It was not 
found, by the court below, that the misdescription 
caused any difference in the price realized, or that any 
one was harmed There were three mistakes in the 
description of the deed, one having reference to a 
course, and the other two to certain monuments. The 
court say: Jt is true that, as a general rule, monu- 
ments, natural or artificial, referred to in a deed, con- 
trol, on its construction, rather than courses and dis- 
tances; but this rule is not inflexible. It yields when- 
ever, taking all the particulars of the deed together, 
it would be absurd to apply it. For instance: if the 
rejection of a call for a monument would reconcile 
other parts of the description, and leave enough to 
identify the land and render certain what the sheriff 
intended to convey, it would certainly be absurd to 

retain the false call and thus defeat the conveyance. 
Greenleaf, in his Treatise on Evidence (1st vol., § 
301), in speaking on this subject, in effect says: that 
where the description in the deed is true in part, but 
not true in every particular, so much of it as is false is 
rejected, and the instrument will take effect if a suffi- 
cieut description remains to ascertain its application. 








Applying this rule to the subject-matter of this deed, 
we do not think there is any difficulty in reaching the 
conclusion that it is sufficiently certain to pass the ti- 
tle to the land. 

The errors in the deed were these: (1) The last course 
reads thus, “ S. 41° 37’ E. 17.32 chains, to the place of 
beginning.’”? Taking the direction east, the course 
would not close the lines of survey, butif the direction 
west was taken it would. It was held that *“W” 
should be substituted for “‘E.” (2) There was a call 
fora certain fence as a boundary for seven courses. 
Six of these courses ran along a fence, but the seventh 
course departed at nearly right angles from the direc- 
tion of the fence. The general tenor of the deed indi- 
cated that the course mentioned was correct, and its 
adoption was necessary to render the description in- 
telligible. The court decided that the course con- 
trolled. (3) One course was N. 47 degrees, east 127 
chains, to the north boundary of the rancho Sal Si 
Puedes on the mountains, thence along said north 
boundary line, the following courses,” etc. The north 
boundary of the rancho mentioned was in the same di- 
rection of the course mentioned and along a range of 
mountains but three-fourths of a mile beyond the dis- 
tance named, and the courses on that north boundary 
would not correspond with the courses on the deed. 
There was a range of mountains about the distance 
named, whose summit was a county line, and the 
courses upon such summit corresponded with the 
courses in the deed, and the adoption of these courses 
with the other corrections would give the amount of 
land called for by the deed. The court therefore held 
that in this instance the distance of the course govy- 
erned the monuments named, viz.: the north bound- 
ary of the rancho Sal Si Puedes. 

+ ——_ 


IMMUNITY OF CORPORATION FROM TAXA- 
TION.—IT DOES NOT PASS UNDER MORT- 
GAGE SALE OF CORPORATE FRANCHISES. 
SUPREME COURT OF THE UNITED STATES — OCTO- 
BER TERM, 1876. 
MorG@av, plaintiff in error, v. THE STATE oF LOUISI- 
ANA. 





1. Upon asale of the property and franchises of arailroad 
corporation under a decree founded upon a mortgage 
which in terms covers the franchises, or under a process 
upon a money judgment against the company, immu- 
nity from taxation upon the property of the company 
provided in the act of incorporation does not accom- 

any the property in its transfer to the purchaser. The 
mmunity from taxation in such cases is a personal 
rivilege of the company and not transferable. 

2. e franchises of a railroad corporation are rights or 
privileges which are essential to the operations of the 
corporation, and without which its roads and works 
would be of little value ; such as the franchise to run 
cars, to take tolls, to appropriate earth and gravel for 
the bed of its road, or water for its engines, and the 
like. Immunity from taxatior is not itself a franchise 
of a railroad corporation which passes as such without 
other description to a purchaser of its property. 


N error to the Supreme Court of the State of Louisi- 
ana. Action to recover taxes. 
Mr. Justice Fre~p delivered the opinion of the 
court. 
This is an action by the State of Louisiana to recover 


_of the defendant taxes levied upon his property for the 


years 1870 and 1871. The defendant contends that the 
property was exempt from taxation in his hands, be- 
cause it was thus exempt whilst held by the New Or- 
leans, Opelousas and Great Western Railroad Com- 
pany, from whom it was acquired in part by purchase at 
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a mortgage sale, and in part by purchase at a sheriff's 
sale upon a money judgment. The facts upon which 
the defendant relies are substantially these: By an act 
passed in April, 1853, the legislature of Louisiana in- 
corporated the New Orleans, Opelousas and Great 
Western Railroad Company, for the purpose of con- 
structing, working and maintaining a railroad from 
Algiers, opposite New Orleans, westward to Berwick’s 
Bay, and thence to Washington, in the parish of St. 
Landry, to be afterward extended to a point on the 
Sabine river most favorable for the purpose of continu- 
ing the road through the State of Texas to El Paso, on 
the Rio Grande. 

The act provided that the capital stock of the com- 
pany should be exempt from taxation, and that the 
works, fixtures, workshops, warehouses, vehicles of 
transportation and other appurtenances of the com- 
pany should be exempt from taxation for ten years 
after the completion of the road within the limits of 
the State, and that the president, engineers, clerks, 
agents and servants of the company should be exempt 
from jury duty, and from military duty, except in case 
of invasion or insurrection. 

The company was authorized to borrow, from time 
to time, such sums as might be required for the con- 
struction of the road above the amount received 
from subscription to its capital stock, not exceeding 
$6,000,000, and to secure 'the loans by mortgaging its 
property in whole or in part, as might be deemed ex- 
pedient. Subsequently, in 1856, the legislature passed 
a general law extending the powers of railroad compa- 
nies, and providing that, in addition to those already 
conferred, any railroad company established under the 
laws of the State might borrow, from time to time, 
such sums of money as might be required for the con- 
struction or repairs of any railroad, and for that pur- 
pose might issue bonds or obligations secured by mort- 
gage on the property and franchises of the company, 
and payable at such times and places as its president 
and directors might designate. 

In 1857 the road of the company was completed as 
far as Berwick’s Bay, a distance of eighty miles from 
New Orleans, and to obtain funds to continue its con- 
struction beyond that point, the directors, in March, 
1859, authorized the president to issue two thousand 
bonds of the company in sums of $1,000 each, and to 
secure their payment and interest by a first mortgage 
on the portion of the road completed, together with 
the land over which the road was constructed, the 
equipments, appurtenances, rights and franchises of 
the company applicable to that portion. Under this 
authority the bonds were issued and the mortgage 
executed in April, 1859. With the funds raised by this 
means work on the road was resumed and its grading 
was nearly completed to Opelousas, a distance of eighty 
miles beyond Berwick’s Bay, when, in 1862, the work 
was discontinued, the road having been seized by the 
military forces of the United States, by whom it was 
held until February, 1866, when it was restored to the 
company. Since its restoration no further work has 
been done, and the construction of the portion of the 
road beyond Opelousas to the Sabine river has never 
been commenced. 

The defendant was the owner of several hundred of 
the mortgage bonds issued, and their coupons not be- 
ing paid, proceedings were, in 1869, instituted by him 
in the Circuit Court of the United States for the sale 
of the mortgaged property, which resulted in the issue 
of executory process to the marshal of the district. 





At’ the sale made by that officer, the defendant be- 
eame the purchaser of the completed division of the 
road and the equipments and,franchises appertaining 
to that division, with its cars, locomotives, machinery, 
utensils, and effects generally. The proceeds received 
not covering the entire indebtedness of the company, 
suits were instituted by several bondholders in the 
State courts for the amount due them, and judgments 
were recovered, under which the balance of the prop 
erty of the company, including the franchises apper- 
taining thereto, were sold by the sheriff of New Or- 
leans, and were purchased by the defendant. 

The mortgage of the company in terms covered its 
franchises, so far as they appertained to the completed 
portion or division of the road, from Algiers to Ber- 
wick’s Bay; the sale of the marshal upon the execu- 
tory process followed the terms of the mortgage in the 
description of the property sold; and the sheriff upon 
the judgments of the State court undertook to sell 
and convey with other property the franchises of the 
company appertaining to the road beyond Berwick’s 
Bay to the Sabine river. The question presented is 
whether, under the designation of franchises, the im- 
munity from taxation upon its property possessed by 
the railroad company accompanied the property in its 
transfer to the defendant, or whether that immunity 
was a mere personal privilege of the company, and, 
therefore, not transferable to others. The Supreme 
Court of the State took the latter view, and held that 
the exemption did not attach to the property of the 
corporation so as to follow it into the hands of third 
parties. In this view we agree with the State court. 
The greater part of the property outside of the capital 
stock was liable to constant waste, deterioration and 
destruction, and according to the ordinary course of 
business, would be disposed of by the company as new 
works were required. It can hardly be supposed that 
the legislature intended that the exemption should 
follow the fixtures and vehicles of the company after 
they had passed out of its control, so that wherever 
found the power of taxation could not touch them; 
or, that workshops and warehouses ceasing to be the 
property of the company should carry to its subse- 
quent poszessory a privilege intended only for the ben- 
efit of the corporation. The language of the statute 
requires no such construction, and intendments will 
not be indulged to enlarge the operation of a clause 
restraining the exercise of a sovereign attribute of a 
State. As has been often said by this court, the whole 
cemmunity is interested in retaining the power of taxa- 
tion undiminished, and hasa right to insist that its 
abandonment shall not be presumed in any case where 
the deliberate purpose of the State to abandon it does 
not appear. Providence Bank v. Billings, 4 Pet. 561; 
The Delaware Railroad Tax, 18 Wall. 226. Here no 
such purpose appears. Here it is the capital stuck of 
the company, and its‘works, fixtures, workshops, ware- 
houses, vehicles of transportation and appurtenances 
which the statute declares shall be exempt; evidently 
meaning that it is to the property of the company, so 
long as it remains such, that the exemption shall ap- 
ply. This view is strengthened by the provision ex- 
empting the president, engineers, clerks, agents and 
servants of the company from jury and military duty. 
No one would pretend that such exemption attended 
the individuals after they had ceased to be officers and 
servants of the company. The exemption of the prop- 
erty of the company from taxation, and the exemp- 
tion of its officers and servants from jury and military 
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duty, were both intended for the benefit of the com- 
pany, and its benefit alone. In their personal charac- 
ter they are analogous to the exemptions from execu- 
tion of certain property of debtors, made by laws of 
several of the States. Thus, in some States, a limited 
quantity of household and kitchen furniture; the 
tools of a mechanic; the tent and pick of a miner; the 
farming utensils of a husband man ; the instruments 
of a surgeon and dentist, and the law library of an at- 
torney and counselor are exempt from execution. In 
these, and similar cases, it has never been pretended 
that the exemption attached to the property continued 
when the ownership of the debter ceased. The con- 
dition of the exemption in terms makes the exemption 
applicable to the property only so long as that belongs 
to the debtor. A similar condition attached by its 
terms to the exemption from taxation of the prop- 
erty of the railroad company here, and a like result 
must be deemed to have followed its change of 
ownership. In our judgment the exemption ceased 
when the property of the company passed to the de- 
fendant. 

Much confusion of thought has arisen in this case 
and in similar cases from attaching a vague and unde- 
fined meaning to the term *‘ franchises.” It is often used 
as synonymous with rights, privileges, and immu- 
nities, though of a personal and temporary character, 
so that if any one of these exists it is loosely termed 
a franchise, and is supposed to pass upon a transfer of 
the franchises of the company. But the term must 
always be considered in connection with the corpora- 
tion or property to which it is alleged to appertain. 
The franchises of a railroad corporation are rights or 
privileges which are essential to the operations of the 
corporation, and without which its road and works 
would be of little value; such as the franchise to run 
cars, to take tolls, to appropriate earth and gravel for 
the bed of its road, or water for its engines, and the 
like. They are positive rights or privileges, without 
the possession of which the road of the company could 
not be successfully worked. Immunity from taxation 
is not one of them. The former may be conveyed to 
a purchaser of the road as part of the property of the 
company; the latter is personal and incapable of trans- 
fer without express statutory direction. 

The cases cited by counsel are not in conflict with 
this view. In New Jersey v. Wilson, 7 Cranch, 69, the 
land purchased by the State from the Indians was by 
the statute exempted from subsequent taxation with- 
out reference to its ownership. The privilege, said the 
court, though for the benefit of the Indians, was an- 
nexed by the terms which created it to the land itself 
and not to the persons. In the case of The Home of 
the Friendless v. Rouse, 8 Wall. 436, a statute of Mis- 
souri incorporating a charitable institution exempted 
its property from taxation, and the court held that the 
charter was a contract between the State and the cor- 
porators that the property given for charitable uses 
specified in it should, so long as it was applied to those 
uses, be exempted from taxation. This decision ac- 
cords with the view we have taken in this case of the 
operation of the exemption clayse. The case of Wil- 
mington Railroad v. Reid, 13 Wall. 265, only asserts 
the doctrine that it is competent for the legislature 
to exempt property from taxation, and that the ex- 
emption, when made jin a charter of a corporation, 
constitutes a contract, the question there being whether 
subsequent legislation impaired the obligation of such 
contract. : 





In Trask v. Maguire, 15 Wall. 405, the act of Mis- 
souri, under which a sale of the St. Louis and Iron 
Mountain Railroad was made by commissioners of the 
State, provided that the purchasers should have all the 
rights, franchises, privileges and immunities enjoyed 
by the defaulting company. The new company was, 
therefore, necessarily held to have acquired the immu- 
nity from taxation which the original company had 
possessed, if it were competent for the legislature at 
the time, under the new constitution, to confer this 
privilege. It was decided, however, that the legisla- 
ture was prohibited by the constitution from con- 
ferring the privilege, and that the law passed under 
the ordinance adopted with the new constitution pro- 
viding for a sale of the franchises of a defaulting rail- 
road company with its road, did not require immunity 
from taxation to be embraced within them; the lan- 
guage being construed to refer to such franchises as 
were essential to the operation of the road sold, and 
without which the ownership of the road would be 
comparatively valueless; a view which accords with 
what we have said in this case. 

Immunity of particular property from taxation is a 
privilege which may sometimes be transferred under 
that designation, as held in Humphrey v. Pegues, 16 
Wall. 274. All that we now decide is that such immu- 
nity is not itself a franchise of a railroad corporation 
which passes as such without other description to a 
purchaser of its property. 

The views we have expressed render it unnecessary 
to consider whether the neglect for years of the com- 
pany to prosecute its work, accompanied by the fact 
that it has become insolvent, and all its property has 
been disposed of at forced sales, does not warrant the 
conclusion that any further attempt to complete the 
road to the Sabine river has been abandoned. 

The judgment of the Supreme Court of Louisiana is 


affirmed. 
——— 


THE INSANE LEGISLATION OF THE STATE. 


To the Editor of the Albany Law Journal: 

Sir— Allow me to correct the misapprehensions 
which would naturally arise in the minds of your 
readers from the unqualified statements contained in 
the article in last Saturday’s JOURNAL on the treat- 
ment of the insane. The impressions conveyed by 
that paragraph to those unacquainted with our lunacy 
laws would be, that the State had done little to protect 
the rights of that class of persons, whereas precisely 
the contrary is the case. 

Our laws afford a better safeguard to them than that 
article implies. They also avoid needless expense and 
forms of procedure, securing at once expediency, 
economy and protection to personal liberty in as high 
a degree as can well be combined. No State in the 
Union has better ones, and few have as good. They 
are simpler than those of Great Britain, because less 
circuitous in action, and safer withal, because they 
exact special qualifications in all physicians as a con- 
dition precedent to granting certificates of lunacy, to- 
gether with the subsequent approval of a court of 
record, before any lunatic can be retained beyond five 
days in an asylum. Considering the occasional sud- 
denvess of attacks of maniacal excitement, the neces- 
sity of immediate custody and seclusion, the distances 
to be traveled in country districts to find a court of 
record, and the possible delay of an intervening Sab- 
bath, nothing better could be designed than this pro- 
vision. The whole section of which this clause forms 





28 


THE ALBANY LAW JOURNAL. 








part underwent, during the revision of our lunacy 
laws in 1874, the most thorough discussion and criti- 
cism. The most experienced lawyers and experts in 
insanity were consulted, and they all settled upon this 
as the most practically efficient measure feasible. 
Two and a half years of operation have shown it to be 
as nearly perfect as any law dealing with such variable 
conditions can be. 

Under section 48 of chapter 126 of 8th and 9th Vic- 
toria, any justice of a county or borough may send a 
pauper lunatic to an asylum upon a personal examina- 
tion and the certificate of a physician, surgeon or 
apothecary; and if such lunatic be too sick to be 
brought before a justice, then an officiating clergyman 
in lieu of the justice, with an overseer of the parish, 
and aided by a physician, surgeon or apothecary, may 
determine the question of lunacy, and send the person 
to an asylum. Now contrast this with our revised 
lunacy laws of 1874, which require, in the case of both 
poor and rich, medical certificates, not from any phy- 
sician, surgeon or apothecary, nor permit a trial by a 
clergyman, but demand certificates from specially 
qualified physicians, and the concurrent approval of a 
court of record, and subsequently give a right of ap- 
peal on the part of the lunatic. Thus reads the 
statute: 


Src. 1. No person shall be committed to or confined 
as a patient in any asylum, public or private, or in any 
institution, home or retreat for the care and treatment 
of the insane, except upon the certificate of two phy- 
sicians, under oath, setting forth the insanity of such 

rson. But no person shall be held in confinement 
in any such asylum for more than five days, unless 
within that time such certificate be approved by a 
judge or justice of a court of record of the county or 
district in which the alleged lunatic resides; and said 
judge or justice may institute inquiry and take proofs 
as to any alleged lunacy before approving or disapprov- 
ing of such certificate; and said judge or justice may, 
in his discretion, call a jury in each case to determine 
the question of lunacy. 

§ 2. It shall not be lawful for any physician to cer- 
tify to the insanity of any person for the purpose of 
securing his commitment to an asylum, unless said 
physician be of reputable character, a graduate of 
some incorporated medical college, a permanent resi- 
dent of the State, and shall have been in the actual 
practice of his profession for at least three years, and 
such qualifications shall be certified to by a judge of 
any court of record. No certificate of insanity shall 
be made, except after a personal examination of the 
party alleged to be insane, and according to forms 
prescribed by the State Commissioner in Lunacy, and 
every such certificate shall bear date of not more than 
ten days prior to such commitment. 

§ 3. 1t shall not beJawful for any physician to certify 
to the insanity of any person for the purpose of com- 
mitting him to an asylum of which the said physician 
is either the superintendent, proprietor, an officer, or 
a comin professional attendant therein. 

§ Ll. If any lunatic, committed under the provisions 
of this article, or any friend in his behalf, be dissatis- 
fied with any final decision or order of a county judge, 
special county judge, surrogate, judge of the Superior 
Court or Court of Common Pleas of a city, or police 
magistrate, he may, within three days after such order 
or decision, appeal therefrom toa justice of the Su- 
preme Court, who shali, thereupon, stay his being sent 
out of the county, and forthwith call a jury to decide 
upon the fact of lunacy. After a full and fair iuvesti- 

ation, aided by the testimony of at least two respecta- 

le physicians, if such jury find him sane, the justice 
shall orthwith discharge him, or otherwise he shall 
confirm the order for his being sent immediately to 
an asylum. In case any ry oy ! judge, special county 
judge, surrogate, judge of the Superior Court or Com- 
mon Pleas of a city, or police magistrate, refuses to 
make an order for the confinement of any insane per- 
son, proved to be erous to himself or others if at 
, he shall state his reasons for such refusal in 
writing, so that any person aggrieved may appeal 





therefrom to a justice of the Supreme Court, who 
shall hear and determine the matter in a summary 
way, or call a jury as he may think most fit and proper. 

Yet in the face of these facts, your article says: ‘It 
would seem that some legislation is necessary to reach 
what is a very dangerous evil. While our laws provide 
amply for the protection against injustice of persons 
charged with crime, there is no such protection ac- 
corded to those charged witli insanity.’’ Now, look- 
ing at the statute just quoted, what legislation could 
you add that would give greater safeguards to personal 
liberty? I cannot think of any. Writs of habeas cor- 
pus, and suits for false imprisonment, are not abro- 
gated by these lunacy statutes. They still protect us 
al], sane or insane. What more can you add of pro- 
tection to personal liberty ? 

I have been searching for the ‘past three years in 
every asylum in the State, where acute cases are legally 
admitted, for a case of illegal detention, and although 
I keep hearing of such as being suspected, they always 
prove to be elusive on approach and inquiry; 

* That like the circle bounding earth and skies, 
Allures from far, yet as I follow, flies ;”’ 


so that I am still looking for my first case, and the 
more I look, the more I am satisfied that if judges will 
scrutinize, as they should, medical certificates, the 
risks of unlawful confinements of sane persons in asy- 
lums will be reduced to a practicable impossibility. 
Certainly, since the revision of our lunacy laws in 1874, 
those cases which may have occurred in years past, of 
alleged wrongful detention, have ceased to reappear. 
Has human nature changed for the better, or are not 
our laws a safer protection than they were? If so, 
what more legislation do we need ? 

Superintendents of asylums every year discharge a 
number of patients whom they state in their reports 
were not insane. Yet all these were legally commit- 
ted and properly too. The simple explanation of this 
apparently awful fact is that these persons are druuk- 
ards whose mania a potu did exist, when they were 
committed, but soon passing off they were discharged 
as not having been insane, physicians classifying such 
temporary insanity with the delirium of fever, whereas 
in law such persons were insane and dispunishable at 
the date of their commitment. 

Again you say that ‘‘a great part of the wrongs com- 
plained of would be done away, if it could be made not 
to the personal profit of those having control of asy- 
lums, that a patient confined there should remain.” 
It is doubtless true that the greatest source of danger 
lies in the direction of private asylums, because the 
coutract for services rendered is a purely commercial 
one between the superintendent and the friends of the 
lunatic. But in our State these asylums are required 
to take out licenses, and they are visited and inspected 
by all lawfully constituted boards, just the same as 
any other asylums. We have only three such institu- 
tions, and they contain about 100 patients all told. 
This small number when set opposite to the 8,000, im 
other and public institutions, does not make the field 
of opportunity for wrong-doing very large. 

The last suggestion made by you that legal counsel 
ought to be permitted to have free access to the insane, 
is not without serious objections. The value of such 
interposition will depend upon the character of the 
counsel, if a stranger to the lunatic. I have never 
known any instance of alunatic capable of writing a 
coherent letter, being refused permission to write to 
his habitual legal counsel, unless perhaps this latter 
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gave orders not to forward such letters to him on ac- 
count of their annoyance. But as to allowing strange 
lawyers indiscriminately to approach lunatics, if you 
will turn to the matter of Richard Beckwith, 3 Hun, 445, 
you will there see a very striking illustration of a legal 
speculation which called forth a severe rebuke from 
the General Term before whichit came up. If I were 
asked to suggest any thing in this connection, al- 
though nothing, in my opinion, is necessary, it would 
be for the General Term of the Supreme Court, or 
county judge, to appoint some reputable lawyer in 
every place where any asylum is situated, to visit 
there as amicus curi@, and ascertain who really needs 
his services. I would give him a per diem for every 
case proved upon investigation, to present a reasona- 
ble ground for judicial interference. In this way spec- 
ulative cases would offer no inducements to him, 
while real ones would. 

Practically, however, there is no difficulty in the 
way of any patient who is coherent sending letters to 
the Commissioner. I often receive them and examine 
into the case according to its aspects. Sometimes I 
advise a commission, sometimes proceed under my 
own powers upon a melius inquirendum, and some- 
times I advise a supersedeas. I have never known but 
one instance where a superintendent refused to allow 
acommunication from me to reach a female lunatic, 
and this he did in ignorance of my powers, and 
through the legal advice of the committee of the 
lunatic, who, being a lawyer, told him that he, the 
committee, was virtute officii an officer of the court, 
having the exclusive custody of the lady, and no one 
had any right of access to her without his previous 
assent. As soon as he discovered that I was about to 
join issue on that demurrer, he surrendered to the 
jurisdiction of my office. I am satisfied, from the 
course of events since the passage of our revised 
lunacy laws, that the insane have all the safeguards to 
personal liberty which they need. But here, as else- 
where, security of person will chiefly depend upon the 
manner in which courts discharge their part of the 
duty of committing lunatics. If, as I know is often 
the case, a batch of medical certificates are presented 
to a judge busily employed at chambers, and he signs 
them without sufficient scrutiny, just as he might an 
order of sale on the foreclosure of a mortgage, or for 
the taxation of costs, then necessarily consequences 
of aserious character might arise to the personal lib- 
erty of citizens. But even then, with the other safe- 
guards provided by the common law and the statute, 
only a very few days at most would be required to 
bring relief to the person wronged. In the presence of 
all these bulwarks of civil liberty, risks of illegal de- 
tention of sane persons in our lunatic asylums are be- 
coming things of the past, and practically impossible. 
A drunkard in delirium tremens may find his way 
there, ora man may so feign insanity in violence of 
conduct as to justify restraint. Society is but the 
mirror in which every human being’s conduct reflects 
itself. If he behaves like a lunatic, and is dangerous 
to himself or others, he is quoad hoc a lunatic, and 
should be treated like one. The fact that he has 
feigned it casts no disparagement upon the law, since, 
physically speaking, every man defines his own status 
before the law, which then only proceeds to name the 
civil relations which flow from it. 

JOHN ORDRONAUX. 


OFFICE OF THE STATE Com’R IN LUNACY, | 
ROSLYN, QUEENS Co., Jan. 3, 1877. ) 





{It was certainly not our intention to convey the im- 
pression either that the State had done little to pro- 
tect the rights of the insane, or that the laws were not 
zealously and judiciously enforced. Such was un- 
doubtedly the facts until the office of State Commis- 
sioner in Lunacy was created; but since that time and 
under that officer’s intelligent direction, the laws have 
been carefully remodeled with the cardinal objects in 
view: first, to secure the best possible safeguards 
against illegal commitments to an insane asylum, and 
second, to secure the inmates of asylums against mal- 
treatment. The first of these objects the law practi- 
cally secures, and, whatever occasion may have existed 
in years gone by for public apprehension on this score 
(and we believe it was small as regards public asylums), 
such occasion exists no longer. The second object, the 
most stringent laws and the most careful attainable su- 
pervision will not entirely insure, so long as the task 
of caring for the insane is committed to underpaid and 
ignorant attendants. But the danger, in that direc- 
tion, is largely exaggerated, and the public ear is al- 
ways erect for the first note of danger, and open to 
any sensationalist or charlatan who may choose to 
denounce the law and its administration. There could 
be no better illustration of this, than was afforded by 
the case of Mrs. Norton, which has recently been oc- 
cupying the public attention. A year after her re- 
moval from the asylum, and while still laboring under 
a delusion, she complained to her husband that she had 
been maltreated by an attendant. The Commissioner 
in Lunacy instituted an investigation, — although 
there was no allegation of existing abuses in the asy- 
lum,—and reached the conclusion that the charges were 
not well founded. We have examined his elaborate 
report of the case with care, and are satisfied that his 
conclusion was justified. It was this case that gave 
occasion to Mr. John E. Townsend to deliver a lec- 
ture wherein he displayed alike his lack of good taste 
and of a knowledge of the lunacy laws. On this last 
point we will only suggest, in passing, that, had Mr. 
Townsend been familiar with the laws of 1876, he 
would hardly have attacked the Commissioner for 
“failing to present thiscase to a justice of the Su- 
preme Court, as he was bound by law todo.” The 
State Commissioner in Lunacy needs no commen- 
dation from our hands. His ability and acquire- 
ments in medical jurisprudence and psychological 
law are well-known and recognized wherever those 
branches of human knowledge are best under- 
stood, his energy is indomitable, and he is not a 
politician. Whatever is desirable and best for the 
afflicted wards of the State he will be likely first to 
find out, and will questionless seek to secure. If the 
Legislature will improve the tentative legislation of 
the present as his experience and knowledge shall lead 
him to suggest, and will place in his hands the author- 
ity requisite to the complete enforcement of the laws, 
our Lunacy Code and its administration will be the 
best of which the age and the circumstances admit.— 
Ep. A. L. J.J 
WHEN NEW MUNICIPAL CORPORATION NOT 

LIABLE FOR ACTS OF ITS PREDECESSOR. 

N the case of Barkley, plaintiff in error, v. Board of 

Levee Commissioners et al., just decided by the 
Supreme Court of the United States, the facts were 
these: In 1859 and 1860 plaintiff secured warrants 
for the payment for work performed by him upona 
part of the Mississippi levees, under the direction of a 
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corporate board created by the State of Louisiana, and 
known as the Board of Levee Commissioners of the 
parishes of Madison and Carroll. This board, at the 
time of the issue of the warrants, was empowered to 
assess and collect taxes for the payment of warrants 
issued. In 1861 each of the parishes was made a sep- 
arate levee district, but power was left in the old 
board to assess taxes and settle up the already incurred 
indebtedness. Subsequently the management of the 
levees was transferred to a new body under a general 
law, and other changes were made. In 1867 plaintiff 
obtained judgment against the old board upon those 
warrants, and he in this case sought by mandamus to 
compel payment by the old board, or by the police 
justices of the parishes named, who are the adminis- 
trative officers thereof. But in the meantime a num- 
ber of the members of the old board bad died, so that 
there were not enough living to constitute a quorum 
of such board for the performance of any act. The 
Cireuit Court of the United States for the District of 
Louisiana, to whom the application was made, denied 
the same. The Supreme Court, in affirming the decis- 
ion of the Circuit Court, hold that a corporation cre- 
ated for municipal purposes, being superseded by new 
and different corporations created for accomplishing 
the same purposes, ceases to exist, except so far as its 
existence is expressly continued for special objects, 
such as settling up its indebtedness and the like. If 
in such case no provision is made for the continuance 
or new election of the officers of such corporation, the 
functions of the existing officers will cease when their 
respective terms expire, and the corporation will be 
de facto extinct. In such case also, if there be a judg- 
ment against the corporation, mandamus will not lie 
to enforce the assessment of taxes for its payment, 
there being no officers to whom it may be directed. 
The court cannot by mandamus compel the new cor- 
porations to perform the duties of the extinct corpora- 
tion in the levy of taxes for the payment of its debts, 
especially where their territorial jurisdiction is not 
the same, and the law has not authorized them to 
make such levy. Nor can the court order the marshal 
to levy taxes in such a case, nor in any case, except 
where a specific law authorizes such a proceeding. 
Under these circumstances, the judgment creditor is 
in fact without remedy, and can only apply to the 
legislature for relief. 
——__>—_—— 


RECENT ENGLISH DECISIONS. 


MARRIAGE. 

1. Habit and repute only evidence of marriage in Scot- 
land.— Per Lord Selborne: Habit and repute is nota 
mode of constituting but of proving a marriage; and 
when a true and undivided habit and repute is shown, 
a presumption of the marriage arises by the law of 
Scotland. De Thoren v. Attorney-General, L. R., 1 
App. Cas. H. L. (Div.) 686. 

2. Presumption of: onus of rebutting.— Per the Lord 
Chancellor (Lord Cairns): The presumption of mar- 
riage is much stronger than the presumption in regard 
to other facts. When a matrimonial ceremony .took 
place in Scotland, the parties being ignorant of an im- 
pediment, afterward removed, and when, believing 
themselves to be validly married, they lived together 
continuously for years as husband and wife, and were 
regarded as such by all who knew them, the marriage 
was held to have been established by the force of habit 
and repute, without any proof of mutual consent by 








verbal declaration. It must be inferred that the mat- 
rimonial consent was interchanged as soon as the par- 
ties were enabled, by the removal of the impediment, 
to enter into the contract. The onusof rebutting a 
marriage by habit and repute is thrown on those who 
deny it. Ib. 

3. Ratification of: invalid.— Per Lord Chelmsford: 
The ceremony which took place, although invalid, was 
undoubtedly a consent by the parties to live together 
as husband and wife. And their subsequent cohabita~ 
tion was a prouf of continued consent. Ib. 


STATUTE OF FRAUDS, 


Vendor and purchaser: memorandum of agreement : 
description of contracting party as ‘* vendor’’: deposit, 
when recoverable : acquiescence.—The plaintiff signed a 
contract for the purchase of a leasehold shop from the 
** vendor,” subject to particulars and conditions; and 
the auctioneer signed ‘as agent forthe vendor.”” The 
plaintiff paid a deposit, and the vendor’s solicitor for- 
warded to the plaintiff's solicitors an abstract of title, 
and in reply they wrote: ‘ Without prejudice to any 
question which may arise as to the contract of pur- 
chase herein, we beg to name Tuesday next to examine 
abstract of title, with deeds, etc."’ And after examin- 
ing the abstract they forwarded requisitions, writing 
at the foot of them, ‘* The above requisitions are made 
without prejudice to any question which may arise as 
to the contract for the purchase of the premises ’’ The 
plaintiff subsequently repudiated the contract, on the 
ground (inter alia) that the contract did uot disclose 
the name of the vendor, and brought an action to re- 
cover the deposit. Held, without deciding whether 
the memorandum was insuflicient under the Statute of 
Frauds, that the plaintiff could not recover, having 
chosen, knowing that the vendor’s name did not ap- 
pear in the memorandum, to pay the deposit and re- 
ceive the abstract of title: and that the expression in 
the correspondence ‘“ without prejudice to any ques- 
tion which may arise as to the contract of purchase,” 
could not have been meant or understood as referring 
to the validity of the contract. Sale v. Lambert (L. R., 
18 Eq. 1), and Potter v. Duffield (L. R., 18 Eq. 4), dis- 
cussed; Casson v. Roberts (31 Beav. 613; 32 L. J. (Ch.] 
105), questioned; Thomas v. Brown, L. R., 1 Q. B.D. 714. 

SURETYSHIP. 


Principal and surety —discharge of surety by time 
given to principal — contract for performance at several 
distinct times.— Although where one enters into a bond 
as surety forthe performance by another of two things 
which are separate and distinct, a subsequent altera- 
tion of the principal’s contract as to one of them with- 
out the surety’s consent does not release the surety 
from his contract of suretyship as to the other, yet, 
where the contract is one entire contract for the per- 
formance by the principal of two or more things at dif- 
ferent times, if by any dealing with the principal with- 
out the consent of the surety the latter is discharged 
as to one of them, his liability as surety is altogether 
released. When once a surety is relieved from the 
obligation which he has undertaken, that obligation 
cannot be renewed by any subsequent act to which he 
is no party. D. contracted with a gas company to take 
from them tar and ammoniacal liquor, and to pay for 
each month’s supply within the first fourteen days of 
the ensuing month after the account rendered, * un- 
less the company should by writing signed by their 
secretary allow a longer time for payment.” The de- 
fendant became surety for the performance of the con- 
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tract by D. On tire 3d of August an account was de- 
livered for the July supply; and after the fourteen 
days had expired, viz., on the 21st, the secretary of the 
company, without the knowledge of the surety, sent 
D. a letter inclosing a promissory note at a month for 
the amount, with a request that he would sign and re- 
turn it. D. signed the promissory note and returned 
it to the secretary, who kept it: Held, that, assuming 
this to be a giving of time ‘‘ by writing signed by the 
secretary,’’ within the meaning of the agreement, being 
after breach, the surety was released; and that, once 
released, he was not liable in respect of debts con- 
tracted in respect of subsequent months’ supplies. 
The Croydon Commercial Gus Co.v. Dickenson, L. R., 
1C. P. D. 707. 
WATER-COURSES. 

Rights of riparian proprietors along navigable river. 
—The right of navigating a tidal river is common to 
the subjects of the realm, but it may be connected 
with a right to the exclusive access to particular land 
on the bank of the river, and the latter is a private 
right to the enjoyment of the land, the invasion of 
which may form the ground for an action for damages, 
or for an injunction. The right of a riparian owner to 
the use of the stream does not depend on the owner- 
ship of the soil of the stream. Lyon v. Fishmongers, 
Co., L. R., 1 App.Cas. H. L. (E.) 662. 


—_——_—_@—__—. 


PATENTS FOR GOVERNMENT LANDS— WHEN 
VOID FOR WANT OF AUTHOR- 
ITY TO ISSUE. 


THE case of Sherman, plaintiff in error, v. Buick, de- 

cided at the present term of the United States 
Supreme Court, was an action brought in the courts of 
California, to recover possession of a tract of land 
which plaintiff claimed under a patent of the United 
States, dated May 15, 1869. Defendant claimed under 
a patent issued by the State of California, dated Jan. 
1, 1869. The title of the State was supposed to rest on 
the statute of the United States, passed March 3, 1853, 
granting certain lands, for school purposes, to that 
State. Plaintiff offered to show that he settled on the 
land in December, 1862, that the land was not surveyed 
until August, 1866, and that he filed and proved his 
preémption claim in November, 1866, paid for and pro- 
curred a patent certificate on which his patent was 
issued. This evidence was rejected in the State courts. 
The United States Supreme Court held, reversing the 
judgment, that testimony, whether parol or docu- 
mentary, which shows a want Of power in officers who 
issue a patent, is admissible in an action at law to de- 
feat a title set up under it. In such case the patent is 
absolutely void, and not merely voidable, and the 
party is not obliged to resort to a court of equity to 
have it so declared. 

In construing the act of March 3, 1853, 10 U. 8. Stat- 
utes, 246, the court held: (1) That the school sections, 
sixteen and thirty-six, granted by section six to the 
State, are also excepted from the operation of the pre- 
émption law to which, by the same section, the public 
lands generally are subjected. (2) That the seventh 
section of the act provides the rule by which the right 
of preémption on the school sections is governed, and 
by that rule a settlement is protected if the surveys 
ascertain its location to be on a school section when 
those surveys are made. (3) In such case the only 
tight conferred by the statute on the State is to select 





other land in lieu of that so occupied. (4) The proviso 


in the sixth section forbidding preémption on unsur- 
veyed lands after one year from the passage of the 
act, is limited to the lands not excepted out of that 
section, and has no application to the school sections 
so excepted. 


———EE 
RECENT BANKRUPTCY DECISIONS. 
EXEMPTION. 


Homestead under State laws: what is not homestead.— 
Although a bankrupt, upon becoming insolvent, moves 
into a block erected for business purposes, and not in 
any manner constructed so as to have the appearance 
or character of a dwelling-house, yet he cannot claim 
it as exempt under the laws of Wisconsin. Inre Lam- 
mer, 14 Nat. Bank. Reg. 460. 


INDORSEMENT. 

Acts discharging indorser.—If the holder of a note 
assents to the discharge of the maker, without the 
consent of the indorser, this releases the indorser. 
Creditors will not be allowed to intervene after the 
return day, to prosecute specifications filed by a cred- 
itor whose claim was stricken out after the filing of 
such specifications. In re McDonald, 14 Nat. Bank. 
Reg. 477. 

JUDGMENT. 

Docketed on dies non void and not a lien. — The 
docketing of a judgment ona day that is declared a 
holiday by statute is void, and confers no lien, for the 
term “holiday ’’ imports dies non juridicus. Whena 
party voluntarily appears and moves for the enforce- 
ment of a pretended lien, the District Court thereby 
acquires jurisdiction to proceed and dispose of the 
whole matter ina summary way. In re Worthington, 
14 Nat. Bank. Reg. 388. 


JURISDICTION. 


1. When State court has not.— Under the Revised 
Statutes of the United States, the Supreme Court of 
New York has no jurisdiction of an action by an 
assignee or trustee in bankruptcy, to recover property 
alleged to have been conveyed by the bankrupt, in 
fraud of his creditors. Frost, Trustee, v. Hotchkiss, 14 
Nat. Bank, Reg. 443. 

2. When United States Circuit Court has not.—Where 
a party claims aright to a part of the proceeds of a 
judgment, and the assignee denies the claim, this is a 
controversy over which the Circuit Court has no juris- 
diction under the bankrupt law. The jurisdiction 
over controversies between an assignee and adverse 
claimants may be exercised by any Circuit Court hay- 
ing jurisdiction of the parties, and is not confined to 
the Circuit Court of the district in which the decree of 
bankruptcy was.made. Whenever the State courts 
have jurisdiction over controversies between the 
assignee and third parties, the Circuit Courts have it 
independent of the bankrupt law, if the proper citizen- 
ship of the parties exist. Burbank v. Bigelow, 14 Nat. 
Bank. Reg. 445. 

LUNATIC. 

When he may and when he may not be proceeded 
against. — A party who is under guardianship as a 
lunatic may be proceeded against in involuntary 
bankruptcy in opposition to the wishes of his guardian. 
If the person was insane at the time of the commission 
of an alleged act of bankruptcy, he cannot be adjudged 
a bankrupt for that act. In re Weitzel, 14 Nat. Bank. 


Reg. 466. 
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MARSHAL. 

When not liable for seizwre of property.— The mar- 
shal, under a provisional warrant, is justified in seizing 
property which the debtor transferred before the com- 
mencement of the proceedings by a transfer which was 
void under the bankrupt law, and is not liable to the 
transferee for such seizure. Stevenson v. McLaren, 14 
Nat. Bank. Reg. 403. 


MORTGAGE. 


1. When enforceable: exempt property.— If a mort- 
gagee does not prove his debt, he may enforce his 
mortgage in a State court, although the assignee set the 
property apart to the mortgagor as exempt. Hatcher 
v. Jones, 14 Nat. Bank. Reg. 387. 

2. On property acquired subseauent to its execution.— 
Where a mortgage made by a railroad corporation pro- 
vides that it shall include all property subsequently 
acquired by the mortgagor, it will include a railroad 
with its appurtenances subsequently leased by the 
mortgagor, and the title thereto will be valid as against 
the assignee of the mortgagor. Barnard, assignee, v. 
N. & W. Railroad Co., 14 Nat. Bank. Reg. 469. 


PRACTICE. 

1. Discretion of District Court as to allowing appear- 
ance, ete.— The District Court may, in its discretion, 
allow the creditor to enter his appearance and file 
specifications in opposition to a discharge, although 
the time for entering an appearance in opposition 
thereto has expired. In re Levin, 14 Nat. Bank. Reg. 
385. 

2. Bankruptcy proceeding case at law: review by 
Circuit Court.— A proceeding to have a debtor ad- 
judged a bankrupt is substantially an action at law, 
and terminates with the final judgment on the petition 
or verdict therein; and the subsequent proceedings to 
ascertain and distribute the estate of the bankrupt are 
merely consequent upon such action, but no part of it. 
Such an action is a case at law, the proceedings therein 
cannot be reviewed in the Circuit Court until after 
final judgment therein; and if the case, py the election 
of the defendant, becomes triable by jury, it cannot 
be reviewed otherwise than upon a writ of error. A 
stay of proceedings in bankruptcy in the Distret Court 
is in the discretion of the Circuit Court, and ought 
not to be granted where it does not appear that the 
rights of the defendant will be prejudiced or seriously 
endangered, if the plaintiff is allowed to proceed to 
final judgment in the court below. Semble, that all 
the appellate jurisdiction of the Circuit Courts in 
bankruptcy is conferred upon them by section 4986 of 
the Revised Statutes, and that section 4980 of said Re- 
vised Statutes to section 4984, inclusive, do not confer 
any such power, but only regulate its exercise; and 
the terms cases and questions are used in said section 
4986 in contradistinction to one another; that a case in 
bankruptcy, whether at law or equity, is only review- 
able in the Circuit Court according to the mode pre- 
scribed in ordinary actions at law, or suits in equity; 
and that the appellate jurisdiction, which the Circuit 
Courts may exercise upon bill or petition, is confined 
to the review of the action of the District Courts upon 
isolated questions arising in the proceedings subse- 
quent to an adjudication of bankruptcy. Rule to show 
cause why the proceedings in the District Court should 
not be stayed pending a petition for review in the Cir- 
cuit Court. In re Oregon Bulletin Printing and Pub- 
lishing Co., 14 Nat. Bank. Reg. 394. 





PREFERENCE. 

Co-operation between creditor and bankrupt as to 
seizure of property on execulion.—If the bankrupt 
facilitated the taking of his property on execution 
by any affirmative action, and the creditor was aware 
of it, the preference thereby gained may be annulled. 
That the bankrupt and the creditor co-operated in 
adopting the form of an apparently hostile legal pro- 
ceeding may be proved by circumstantial evidence. 
In re Baker, 14 Nat. Bank. Reg. 433. 

SET-OFF. 

Claim against bankrupt cannot be set off against claim 
by assignee for goods sold: claim against bankrupt 
estale may be.— A claim against the bankrupt, before 
his bankruptcy, cannot be set off against an indebted- 
ness for goods purchased from the assignee. A claim 
against the bankrupt’s estate may be set off against 
an indebtedness for goods purchased from the assignee. 
If a register determines the amount due on a claim 
without hearing the claimant, or appointing a time for 
hearing, his determination is not conclusive, although 
the claimant and the assignee agreed that he should 
adjust it. Moran v. Bogert, 14 Nat. Bank. Reg. 393. 


STATUTORY CONSTRUCTION. 

Revised Statutes, when passed: act of June 22, 1874: 
bankrupt law of 1867: petition against corporation.— 
The Revised Statutes must be regarded as passed on 
the lst day of December, 1873, and all other acts of 
the same session of Congress passed subsequent to that 
date, are to be treated as subsequent acts, repealing 
the Revised Statutes, so far as they are inconsistent 
therewith. The act of June 22, 1874 (18 Stats. 178), 
purporting to amend and supplement the bankrupt 
act of 1867, must be regarded as having passed subse- 
quent to the passage of the Revised Statutes, and al- 
though referring in terms to the act of 1867, must be 
construed as referring to the provisions of that act, as 
carried into and expressed in the corresponding pro- 
visions of the Revised Statutes; and as amending and 
supplementing the provisions of the statutes relating 
to bankruptcy as therein found expressed. Since the 
passage of the amendatory and supplemental bankrupt 
act of June 23, 1874, the same proportion of creditors 
must join in a petition seeking an adjudication of bank- 
ruptey against corporation, as is required in the case 
of natural persons. A petition in bankruptcy against 
a corporation, which does not show that the corpora- 
tion is either a moneyed, business or commercial cor- 
poration, is insufficient. In re Oregon Bulletin Print. & 
Pub. Co., 14 Nat. Bank. Reg. 405. 

——_—_————_—— 


BOOK NOTICES. 


A Treatise on Trial by Jury, including Questions of Law 
and Fact. With an Introductory Chapter on the Origin 
and History of Pre | Trial. By John Proffatt, LL.B., 
Author of “Curiosities and Law of Wills,” etc. San 
Francisco: Sumner, Whitney & Co. New York: Hurd 
& Houghton, 1877. 

'NHE trial by jury is the distinguishing feature of the 

common law. Such atrial is indeed now known 
in countries where other forms of law prevail, but it is 
not a native institution. There were, in the civilized 
nations of ancient times, modes of trial which have 
been said to bear an analo;‘y to that by jury; but so 
far as we can ascertain, the only resemblance was, that 
the individuals with whom rested the determination 
of the case were chosen from the people. The jury, 
as we now have it, is clearly a Saxon institution. How 
or when it originated, of course we do not know, and 
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it may have in principle existed in other sections of 
that race from which the Saxons sprang; but the right 
of trial, in a fixed and determinate manner. by one’s 
peers, seems to have made its appearance in the written 
enactments of the Anglo-Saxons alone. Whether a bet- 
ter form of trial than that by judges or not, it has 
been retained by the English people through all ages 
of their existence and in every land where they have 
taken up their abode; and the day when it shall be 
abrogated or essentially modified seems to be no nearer 
than it was six centuries ago, when King John and the 
barons discussed the matter at Runnymede. A work 
upon the subject of jury trial was therefore one much 
needed, and it is a matter of surprise that the subject 
was not before treated. We believe the book of Mr. 
Proffatt will be found to be such as to entitle it to an 
honorable place in legal literature, not only as being 
the pioneer upon this topic, but as being written ina 
clear, easy style, and as containing matter of great 
interest, both to the student and the practicing lawyer. 
The author takes up first the origin and history of the 
jury. He next treats of the several kinds of jury. 
The subject of right to trial by jury occupies a chapter, 
the selection and return of the jury another, and its 
impaneling and swearing another. The succeeding 
chapter is devoted to a consideration of the trial of the 
issue, and of the duty and license of counsel. Then 
come the topics of questions of law and fact, prov- 
ince and duty of the court, and province and duty of 
the jury. The matters relating to the verdict are then 
considered, and the treatise closes with a chapter de- 
voted to the subject of the discharge of the jury. It 
will be seen that the author endeavors to embrace all 
that appertains to his subject. There is a good index 
and a table of cases cited. The chapter upon the ori- 
gin and history of jury trial is of peculiar value 
and interest, as may be seen by a perusal of the ex- 
tracts therefrom which have heretofore appeared in 
the LAw JouRNAL. We would recommend the care- 
ful reading of this work to law students who desire to 
gain a thorough knowledge of the most important of 
the institutions of our law; and to those in the pro- 
fession who think they already know all about trial by 
jury, its perusal will not be without value. The me- 
chanical execution of the volume is of the best char- 
acter. 


A Treatise on the Law of Evidence. 
LL.D., Emeritus 
sity. ‘Vols. IIL and LI. 
revised, with large additions. 
Author of ** The 
tle, Brown & Co., 1870. 


By Simon Greenleaf, 
Professor of Law in Harvard Univer- 
Thirteenth Edition. Carefully 
By John Wilder May, 
w of Insurance.” etc. Boston: Lit- 


These two volumes complete the thirteenth edition 
of this widely known treatise. We reviewed the first 
volume of this edition in our issue of December 9, 
1876, and need only say that work of the editor upon 
the volumes now before us in every respect equals that 
done upon the first volume. As is well known the 
second volume of this work is devoted to a considera- 
tion of the evidence requisite in certain particular 
actions and issues at common law, and is apt to be 
found of great practical value in the investigation and 
trial of causes. In respect to certain of the topics 
considered the law at the présent time is being rapidly 
developed, and the present editor has been able to 
make important additions under the title of ‘‘ Carrier” 
(including the law applicable to railroad, express and 
telegraph companies), ‘‘Case’’ (including the subject 
of negligence), ‘‘ Damages’? and “Insurance.’”” The 








third perenne is dovetal to a consideration of criminal 
evidence, evidence in proceedings in equity, evidence 
in courts of admiralty and maritime jurisdiction, and 
evidence in courts-martial. That portion devoted to 
criminal evidence probably constitutes the most prac- 
tical treatise on criminal law in existence. To the 
second volume about seven hundred new cases have 
been added in this edition, and about two hundred 
and twenty new cases to the third volume. 


Reports of Cases Argued and Determined in 4  Suprens Court 
of the State of Kansas. By W. C. Reporter. 
Vol. XVI. Containing Cases Decided a = the January 
and july Terms, 1876, Topeka, Kansas. Geo. W. Mar- 
tin, Kansas Publishing House, 187¢. 


Mr. Webb is entitled to commendation for the 
promptness with which he issues his reports after the 
cases to be reported are determined. In this volume 
we have the decisions of the Supreme Court of Kansas 
up to July term, 1876, and a number of the cases 
decided that term, probably all in which the opinions 
were ready when the book went to press, and not 
those of two, three, or four years ago, as is the habit 
in many States. Among the cases of importance con- 
tained in this volume, we find these: Wood v. Bartling, 
p. 109, wherein at p. 114, the now important subject of 
votes for an ineligible candidate is considered. Sibert 
v. Wilder, p. 176, which holds that an acknowledg- 
ment of a debt, to take the case out of the statute, 
must be made not to a mere stranger, but to the cred- 
itor or his representative. The A. T. &S. F. Rail- 
road Co. v. Bates, p. 252, contains a consideration of 
the liability of a railroad company for fires set by its 
engines, and the subjects of proximate and remote 
causes. The S. 8. & G. Railroad Co. v. Maris, p. 333, 
and Kansas Pacific Railway Uo. v. Mower, p. 573, also 
involve railroad questions of interest. The case of 
Jansen v. City of Atchison, is upon the question of the 
liability of a city corporation for injury caused by a 
defective sidewalk, and whether the city has recourse 
over against the adjoining lot owner for damages it is 
compelled to pay. Ornn v. Merchants’ Nat. Bank, p. 
341, involves the question as to whether the taking of 
a mortgage by a National bank was aviolation of the 
National Banking Law. Missowri Val. Life Ins. Co. 
v. Kelso, p. 481, is upon the much vexed subject of life 
insurance. Here it is decided that a claim for dama- 
ages against a life insurance company upon a policy, 
is assignable In Gregg v.George, p. 546, some interest- 
ing questions in relation to bank checks are discussed. 
Wright v. Noll, p. 601, is upon the all absorbing ques- 
tion of the right of women to hold office, and the 
woman carries the day. The volume contains 102 
cases; the reporting is well done, the index good; there 
is a table of cases cited, and the book is well printed 


and bound. 
—_.—————— 


CORRESPONDENCE. 


DIVORCE IN INDIANA. 


To the Editor of the Albany Law Journal: 

Str: In No. 26, of Vol. 14 of the LAw JourRNAL, 1 
find two incidental remarks upon the divorce laws of 
Indiana. As the writers of the respective articles do 
not seem to be posted as to the present status of our 
laws on that subject, and in order to dispel erroneous 
ideas yet pretty generally prevailing, I here subjoin a 
statement of the present law, with some references to 
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the old law. The old provisions on the subject of 
divorce are to be found in the acts of May 13, 1852, 
and of March 4, 1859 (2 Gavin & Hord’s Statutes, pp. 
348 et seq). The new act regulating divorces is of 
March 10, 1873, page 107 of the Session Acts of 1873. 

‘The provisions are these: Marriages prohibited by 
law shall be absolutely void without any legal pro- 
ceedings. § 1 of the acts of 1852 and 1873. The issue 
of such marriages was illegitimate under the act of 
1852; but by the act of 1873, the issue of such mar- 
riages is legitimate, except where a former husband or 
wife was living, and this known to the parties con- 
tracting. The causes for divorce under the old law 
were: (1) Adultery. (2) Impotency. (3) Abandon- 
ment forone year. (4) Cruel treatment. (5) Habitual 
drunkenness, or failure to make provision for the fam- 
ily. (6) Conviction of an infamous crime. (7) 
“Any other cause for which the court shall deem 
it proper that a divorce should be granted.” This 
last clause is the source of all, and any laxity of 
practice which may have formerly existed in the courts 
of Indiana on the subject of granting divorces. The 
present law, however, has put an end to any looseness 
of practice in that respect; for by section 8 of the act 
of 1873, it is enacted: 

Divorces may be decreed upon the application of the 
injured party, for the following causes, and no other: 

First. Adultery (except in cases of connivance, con- 


donation, or equal guilt). 
Second. Impotency, existing at the time of mar- 


riage. 
Third. Abandonment for two years. 


Fourth. Cruel and inhuman treatment of either 
party by the other. 

Fifth. Habitual drunkenness of either party, or the 
failure of the husband to make reasonable provision 
for his family. 

Sixth. The failure of the husband to make reasona- 
ble provisions for his family for a period of two years. 

Seventh. The conviction, subsequent to the mar- 
riage, in any country, of either party, of an infamous 
crime. 

From this it will appear that the present law of In- 
diana gives only those causes for divorce which the 
laws of most of the other States also give, and so In- 
diana stands no worse, or no better, now in this re- 
spect, than most of the other States. 

Under the law of 1852, a party filing a petition fora 
divorce must have been a bona fide resident of the 
State one year previous to the filing of the same, and 
a resident of the county; which bona fide residence 
must be duly proven to the satisfaction of the court. 
If then non-resident parties obtained divorces in this 
State, it was not the fault of the courts or laws of 
this State, but the parties deceived our courts by per- 
jury, which cannot be guarded against so as to per- 
fectly exclude it. The old law and the old practice in 
Indiana were better than their reputation. The courts 
could not know when fraud was practiced upon them, 
and when the witnesses were perjurers. Where such 
was the case, the decree was void of itself, as was very 
properly held in 25 Mich. 247. The present law seeks 
to guard against fraud more effectively. By it (§7) 
the petitioner must have been a bona fide resident of 
the State for two years, and of the county for six 
months, which bona fide residence must be proven to 
the satisfaction of the court by at least two witnesses, 
who are resident freeholders and householders of the 
State. The plaintiff must also, with his petition, file 
with the clerk his own affidavit, stating the length of 
time he has resided in the State, and stating !particu- 





larly the place in which he has resided for the last two 
years past, and stating his occupation. 

The further provisions of the present law are, in short, 
these: Service on the defendant is by the usual sum- 
mons, or by publication, in case he is a non-resident; 
but the fact of non-residence must appear by the affi- 
davit of a disinterested party. But where notice is to 
be given by publication, the plaintiff must file with 
the clerk his affidavit, stating the defendant’s resi- 
dence, if such is known to the plaintiff; if it is not 
known to him, his affidavit must so state. If the affi- 
davit state the residence of the defendant, then the 
clerk must forward to him by mail acopy of the paper 
in which the notice is published, with the notice 
marked. 

By §7 of an act approved March 4, 1859, parties, who 
had been notified only by publication of the pendency 
of the action for divorce, might have the decree 
opened, at any time, so far as related to the care, sup- 
port and custody of children; and as to the allowance 
of alimony and the disposition of property, within 
two years, but the divorce itself was not to be set 
aside. An emergency was declared to exist for this 
act, ‘‘ whereas advantage was daily taken of the exist- 
ing law by non-resident parties who were not entitled 
toa divorce.”’ This act is re-enacted in § 6 of the act 
of 1873, and by that a right is superadded to have the 
judgment of divorce opened and to defend on the 
granting of the divorce, within two years; and until 
the expiration of said two years, it shall not be lawful 
for the party divorced to marry again, which shall be 
stated in the decree of the court. 

The cause stands for trial ten days after personal 
service, or thirty days after publication. The defend- 
ant may be required toanswer under oath. No decree 
shall be rendered on default without proof. Admis- 
sions by the defendant shall not be used against him 
in any other case. The defendant may file a cross- 
petition, and divorces may be decreed on the same. 
Witnesses may be examined in court, or depositions 
taken and used, as in other cases. The court may 
make interlocutory orders relative to persons, prop- 
erty and children, and expenses of defense by the wife, 
and such orders may be enforced by attachment. 

When a divorce is decreed for misconduct of the 
husband, the wife shall have the same rights as to her 
real estate, that she would have been entitled to by 
his death, and the same as to the husband, mitatis 
mutandis. The court may make proper decrees for 
alimony. 

The divorce of one party shall fully dissolve the mar- 
riage contract as to both. A divorce decreed in any 
other State by a court having jurisdiction thereof, 
shall have full effect in this State. Where a petition 
for divorce remains undefended, the prosecuting attor- 
ney shall appear and resist the same. 

These are the provisions of the laws of Indiana on 
the subject of divorce, at the present time. If the 
statement of them, here made, will serve to dispel the 
idea which is yet having hold upon the minds of many 
people in other States, that in Indiana divorces may 
be obtained (as the advertisements go), “‘ for any cause, 
speedily, without publicity,” etc., then this article will 
have effected its purpose. 

Indiana is not what she used to be, on the subject of 
divorce. We have reformed. 


Respectfully, 
Crown Pornt, InD., Dec. 30, 1876. 


J. KOPELKF. 
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BAR ASSOCIATION MEETINGS. 
T a meeting of the Executive Committee for the 
Eighth Judicial District of the New York State 
Bar Association, held at the office of Messrs. Lanning 
& Willett, on the 28th dayof December, 1876, D. H. 
Bolles was appointed Chairman, H. A. Childs, Secre- 
tary. On motion of Mr. Willett, it was 

Resolved, That a convention, composed of three 
delegated members of the bar in each assembly dis- 
trict within the Eighth Judicial District, meet at the 
rooms of the Bar Association of Buffalo, in the ae 
of Buffalo, on the 28th day of March, 1877, at 2 o’cloc 
in the afternoon, for the purpose of determining the 
expediency of establishing a bar association in each of 
the several counties of the Judicial District, and also of 
organizing a bar association of the District, as auxili- 
ary to the State Association. 

D. H. BouuEzs, Chairman. 

H. A. Curups, Secretary. 

The annual meeting of the New York City Bar Asso- 
ciation was held on the evening of the 9th inst., and was 
largely attended. Reports of officers showed a member- 
ship of 708, and expenditures during the year of $17,390 
for general purposes and $4,805.46 for the library, which 
now contains 10,308 volumes. The President, William 
M. Evarts, stated that he had presented the request of 
the Association to the Judiciary Committee of the 
Senate, that the United States publish the decisions 
of the United States Supreme Court. The Committee 
on Amendment of the Law reported that they had 
considered the subject of punishing trustees for de- 
falcations. In connection with a report as to William 
C. Barrett, the subject of criminal punishment of de- 
faleations by attorneys was referred to the committee, 
who were requested to report at an early day. The 
same committee recommended the appointment of 
two Associate United States Circuit Judges for this 
Circuit, and were directed by the Association to take 
steps to present the subject to Congress. 

The following officers were elected: President — 
William M. Evarts; Vice-Presidents— Samuel J. Til- 
den, Charles W. Sandford, James Emott, William 
Mitchell, Charles Tracy ; Recording Secretary — Mason 
Young; Corresponding Secretary— William Allen 
Butler; Treasurer—Edward Mitchell: Executive 
Committee— Edward S. Van Winkle, Stephen P. 
Nash, James C. Carter, Joseph Larocque, Julien T. Da- 
vies; Committee on Admissions — Charles B. Moore, 
Silas B. Brownell, George W. Soren, Charles C. Bea- 
man, Jr., S. Sidney Smith, Ernest G. Stedman, Thomas 
H. Rodman, Jr. 

A report from the Council of Law recommending 
the profession to take only Abbott’s new series of 
Practice Reports and not the revived series of How- 
ard’s Reports, was adopted. 


eS 

NOTES. 
OHN D. PARSONS, Jr., has in press a new treat- 
ise on the Law of Master and Servant, by Mr. H. 
G. Wood, which promises to be a useful and compre- 
hensive work. — We have received the report of the 
State Librarian of Michigan, Harriet A. Tenney, for 
the years 1875 and 1876. The library contains 46,610 
books, pamphlets, maps, etc., including in this number 
nearly complete sets of American law reports, a 
complete set of British Statutes, many of the English 
and some of the Irish reports. The collection of 
American Statute Jaw is still deficient, although 








efforts are being made to supply the deficiency. The 
list of text-books, digests, etc., is also far from com- 
plete. During the time covered by the report seven 
hundred volumes of law books were added to the 
library. The custody and sale of the Supreme Court 
Reports of Michigan is placed by statute in the hands 
of the State Librarian, and from the report it appears 
that the sales of the later volumes does not vary much 
from 600 copies. It is worthy of notice tbat the posi- 
tion of State Librarian has, in several of the western 
States, been given to women, and they appear to dis- 
charge their duties in a manner entirely satisfactory. 
— Mr. John T. Doyle, of San Francisco, is among the 
number who has attempted to throw light on the 
‘Oregon Case,’’ and his elaborate argument has been 
published in pamphlet by Winterburn of San Fran- 
cisco. Mr. Doyle reaches the conclusion that ‘‘ votes 
cast for the office in favor of a person disqualified by the 
Constitution are thrown away, and that the next high- 
est candidate who is eligible is elected.’’ Mr. Doyle is 
in error no doubt but he errs in such good company 
us Dr. Wm. Blackstone, who reached the same conclus- 
ion in the Wilkes’ case.— Mr. Seymour D. Thompson 
has purchased the Central Law Jowrnal, and has 
changed its form to an octavo similar to the ALBANY 
Law JournAL. Mr. Thompson has since the first 
year of the Central been its chief editor and has made 
of it an able and useful periodical. The recent change 
is an improvement. 

A correspondent writes: ‘In your article on ‘Com- 
position Agreements,’ ALBANY LAW JOURNAL, Dec. 
30, p. 437, you say: ‘It would seem, then, that the 
only safety for the cunning creditor who has got a 
promise of payment for more than the other creditors, 
is to put it off ou an innocent holder.’ But even then 
the debtor who has to pay the money may recover it 
back from the creditor as money paid to his use. 
Smith v. Cuff, 6 Maule & S. 160, followed by General 
Term New York Common Pleas, June, 1875, in Gilmour 
v. Thompson, 49 How. Pr. 198, holding that it makes 
no difference if the preference note were given after 
the execution of the composition agreement, provided 
the promise to give it was the condition upon which 
the agreement was executed by the exacting creditor, 
distinguishing Wilson v. Ray, 10 Ad. & El. 82; Atkin- 
son v. Dealy, 6 Hurl. & Nor. 778, and Higgins v. Pitt, 
4 Exch. 325.” 

In the case of Winn v. Crosby, the New York Su- 
perior Court recently decided that an assignee who is 
an attorney is precluded from applying the trust funds 
to the payment of himself, or of firms in which he may 
be a partner, for professional services rendered in the 
administration of the trust. The court cited Collins 
v. Carey, 2 Beav. 128; Nichols v. McEwen, 21 Barb. 
65, 67; affirmed, 17 N. Y. 22; Morgan v. Hannas, 49 
id. 667.— The Supreme Court of California, in the 
recent case of City of Santa Barbara v. Stearms, de- 
cided that a charge for a wharf license imposed by a 
city ordinance isatax. The court say: ‘A license 
charge or fee for the transaction of business is, in our 
opinion, a tax within the meaning of the term ‘tax,’ 
as employed in those sections. It is not a tax within 
the meaning of section 13 of article 11 of the Constitu- 
tion, but is a tax in a large sense, as being a charge or 
burden imposed upon persons, property or business to 
raise money for public purposes. People v. Coleman, 
4 Cal. 46; People v. Raymond, 34 id. 492; Sacramento v. 
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Crocker, 16 id. 119; Taylor v. Palmer, 34 id. 240; Emery 
vy. Gas Co., 28 id. 345; Emery v. Bradford, 29 id. 75; 
Ex parte Hurl, 49 id. 557; Cooley’s Const. Lim. 201. 
The following are brief notes of the decisions uf in- 
terest made by the Supreme Court of Nebraska, at its 
recent sitting: Albright v. Russell.—A, having pur- 
chased real estate from B, assigned a note given to C 
as part payment thereof, and to secure its payment 
gave a mortgage on the premises. C assigned the 
mortgage and note to D, who brought suit thereon. 
Held, (1) that the equities of C passed, by assignment, 
to D; (2) that there was no necessity for any demand, 
notice of dishonor, and protest, in order to fix the lia- 
bility of A to pay the note. Brock v. Hopkins. — A 
clerk of the District Court who “ negligently and care- 
lessly takes insufficient security for stay of execution,” 
is liable, at the suit of the judgment creditor, for dam- 
ages occasioned thereby. Vaughn v. Clark.—A pur- 
chaser at a foreclosure sale, the decree for which 
makes no provision for the payment of taxes on the 
premises, takes the property subject to the taxation, 
and cannot reimburse himself out of the purchase- 
money for the expense of removing such incumbrance. 
State ex rel. Valentine v. Griffey.— A ballot without 
any designation of office, and a ballot with two or 
more names on it, when the tenure of the office is 
limited to one person only, are illegaland void. Roode 
v. State. —If an instrument does not purport on the 
face of it to be good and valid for the purpose for 
which it was created, it cannot legally be the subject 
of forgery, if not genuine. Aultman v. Mallory. —A 
sale and delivery of goods on condition that the prop- 
erty is not to vest until the purchase-money is paid or 
secured, does not pass the title to the vendee until the 
condition is performed. Palmer v. City of Lincoln. — 
The owner of the lot abutting on a public street con- 
tracted for the erection of a building thereon. G. fell 
into an excavation, left open and unguarded, in front of 
the lot, was injured, and recovered judgment against 
the city. Held, that the owner was liable to the city 
for the amount of the judgment. Palmer v. Sargent. 
—A memorandum, written upon a promissory note, 
and qualifying it, constitutes a part of the contract, 
aud a fraudulent removal thereof vitiates the note. 
But where the alteration is of an immaterial part, 
such as detaching these words: ‘This note is given 
upon condition,’’ appended thereto before delivery to 
payee, the condition not being specified, the note is 
good in the hands of a bona fide holder for value. 


Mr. Justice Barrett of the first district, in the case 
of Avery,receiver, v. Smith, intimates the possibility of 
having reached erroneous conclusions through the pe- 
culiar character of the manuscript submitted to him. 
In closing his opinion, he says: ‘In case of an appeal 
the complaint should be printed just as it hus been 
presented to me, without punctuation or any thing to 
indicate where paragraphs and sentences end. My 
judgment is based upon all its imperfections.’’ Attor- 
neys whose chirography will not bear inspection will 
please take notice.—— Lord Coleridge does not think 
highly of the conveniences afforded by the city of 
London, for the administration of justice. In speak- 
ing recently of the court-room at the Guildhall, he 
said: ‘* That he was perfectly seasoned to all the incon- 
veniences of court life, and did not complain; but he 
might, perhaps, say that he considered this country to 
be perfectly barbaric in reference to its court arrange- 








ments. The idea of putting a jury into a place like 
that which they occupied, and the witnesses into a 
place like the witness-box, was a relic of the dark ages. 
But it seemed to be of no use to complain. —— In the 
present Maine legislature there are few lawyers and 
many farmers and merchants. In the lower house 
there are ninelawyers, four physicians, one clergyman, 
and one journalist, and 136 farmers, merchants, and 
business men. 

The case of Commonwealth v. Gavin, decided by the 
Supreme Judicial Court of Massachusetts at the re- 
cent term, presented a curious question arising upon 
an indictment for larceny. The indictment charged 
the larceny of bottles containing certain liquors 
named. The proof was that defendant gave empty 
bottles to boys who filled them with liquor belonging 
to complainant. Defendant and the boys took away 
the liquor and drank it. The court held that there 
was a fatal variance. The larceny of a bottle of 
whisky could not meanmerely the larceny of whisky 
contained in the bottle. The effect of presenting the 
charge in the form chosen was to render that averment 
a matter of description, requiring to be proved 
with exactness. 1 Greenl. Ev., §§ 56, 65. Every 
allegation, whether it be necessary or unnecessary, 
and whether it be more or less particular, which is 
descriptive of the identity of that which is legally 
essential to the charge in the indictment, must be 
proved with exactness. The court cited Com. v. 
Wellington, 7 Allen, 299; United States v. Howard, 3 
Sumn. 14; State v. Noble, 15 Me. 476; 2 Archb. Crim. 
Prac. (Waterman’s 7th Ed.) 349; 2 Russell on Crimes, 
315: Alkenbrack v. The People, 1 Denio, 80; State v. 
Moore, 11 Ired. 70. 


The case of Huff v. Cook, decided a short time since 
in the Supreme Court of Iowa, involved the question 
of the right of a woman to hold the office of superin- 
tendent of public schools under the constitution and 
laws of Iowa. In 1865, the plaintiff, a man, and 
defendant, a woman, were candidates for the office of 
superintendent of common schools. The defendant 
received a majority of the votes cast, and the plaintiff, 
in November, 1865, commenced proceedings contesting 
the right of defendant to hold such office, and claim- 
ing that he was duly and legally elected, and was 
entitled to have and hold said office. Judgment was 
rendered, and during the pendency of an appeal, an act 
of the general assembly was passed, providing that 
no person should be deemed ineligible by reason of 
sex to any school office in the State, and that no per- 
son who may or shall be appointed to such office 
should be deprived of it for such reason. The court 
held, that the act was constitutional and embraced the 
case in judgment. A retrospective law may cure or 
legalize any act which the general assembly could, as 
an original question, have authorized.—— The Supreme 
Court of Michigan, in a decision recently announced 
in the case of People v. Brown, held that it is no 
defense to a charge of bigamy that the second marriage 
was between a negro and a white person, and, there- 
fore, illegal under the statute, for every bigamous 
marriage is void. It can be of no importance that 
there are two elements of illegality in the second 
marriage, instead of one; and a party should not be 
relieved from the consequences of violating one stat- 
ute because the act of so doing was a violation also of 
another. 
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ALL communications intended for publication in the 
LAW JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 

THE PUBLISHERS have made arrangements whereby all 
decisions of the Supreme Court of the United States will 
be forwarded to the ALBANY LAW JOURNAL, from the 
office of the Clerk of the Court, as soon as announced. 
The most important of them will be published in full, and 
of the others, abstracts will be given. 


The Albany Law Journal. 


ALBANY, JANUARY 20, 1877. 

















CURRENT TOPICS. 


Tt governor of Connecticut in his recent mes- 

sage, in speaking of the property rights of mar- 
ried women, says: ‘‘ Some progress has been made in 
reforming the law in this State, but it has been done 
by patchwork and shreds, sometimes ill-considered 
and often so incongruous as to provoke vexatious liti- 
gation and defy the wisdom of the courts.” This 
statement of the governor is true, not only of Con- 
necticut, but of all the States wherein attempts have 
been made by the legislature to confer upon married 
women the right to control their own property. The 
rule of the common law giving to the husband 
entire dominion over the personal property of his 
wife and a very large control over her real estate, 
was long since seen to be impolitic and unjust, but 
in attempting to remedy the matter the law makers 
have, to a certain extent, only substituted one class 
of evils for another. The law of our own State, for 
instance, has taken away almost entirely the dis- 
abilities under which married women formerly 
labored, but it has not imposed upon them corre- 
sponding responsibilities. A married woman may 
control her earnings and her separate property, but 
she cannot render herself personally liable on a con- 
tract. In every advance that has been made, the 
idea that it is unsafe to trust a married woman to do 
business for herself has maintained its hold. If the 
wording of the various statutes is an indication, it 
would seem that the legislature, when enacting 
them, believed that the reason for the common-law 
tule still existed. Otherwise, it would seem that 
the married woman would in all respects, both as to 
her separate property and her individual contracts, 
be placed upon the same ground as her unmarried 
sister. To this point the law should come, and it 
sooner or later will come in every part of the 
country. 


A divorce trial has been progressing for some days 
at Bridgeport, Conn., the details of which have 
given the New York papers a column or two of sen- 
sational news each day. Not that there is any thing 
remarkable about the case ; the wife sues for a divorce 


Vor. 15.— No. 3. 


upon the ground of cruelty; the husband sets up in 
the way of a cross-action adultery on the part of the 
wife. There are no difficult or interesting points of 
- law involved, the only question being which side 
can produce the most convincing evidence of its 
allegations, and the litigants are not widely known 
either personally or by reputation. Yet the public 
are furnished day by day with minute accounts of 
the testimony, of the remarks of counsel, and of the 
appearance of the parties and witnesses. This is 
done neither in the interest of justice, for the result 
will not be affected in the least by it, nor for the 
purpose of meeting a demand for news, for not one 
in a thousand who read the papers cares one iota 
about the case or the parties, but to gratify a low 
taste or a depraved curiosity about obscene matters. 
That such a taste or curiosity ought not to be pandered 
to is generally admitted, as is evidenced by the 
stringent laws in respect to obscene publications and 
their no less stringent enforcement. Yet the testi- 
mony given in trials involving the fact of illicit in- 
tercouse is fully as indecent and detrimental to the 
morals and manners of the young as any thing con- 
tained in the literature which the law prohibits. 
Whether, however, with our system of open courts 
any thing can be done to check the publication of the 
testimony and proceedings in the class of trials 
mentioned, may be a question. The courts cannot 
exclude the public. But the counsel in such actions 
in many instances may, and if newspapers of 
reputation will not abstain from printing the un- 
wholesome details of divorce and crim. con. cases, 
the bar should do its best to at least limit the evil. 


In many countries the proceedings in divorce 
actions are to a great extent kept from the knowl- 
edge of the public. In France under the Code 
Napoleon, the provisions of which upon this sub- 
ject were, in substance, re-enacted under the 
second empire, the depositions of witnesses in 
all suits for divorce were to be received with 
closed doors. Down to a certain stage the pleadings 
and arguments were in private, and before the matter 
was made public, as it must be when the judgment 
was pronounced, it was the duty of the court to 
endeavor to bring about a reconciliation between 
the parties. In Denmark there are what are known 
as Reconciliation Offices, for the purpose of bring- 
ing about a compromise of delicate matters. In 
England also an attempt was made to secure privacy 
by the 22d section of the Divorce Act, which directs 
the court to give effect as far as possible to the 
principles and practice of the old ecclesiastical 
courts, which were accustomed, whenever public 
decency and morality required, to order a hearing 
in private, and it is said that the court is disposed 
to adhere to that custom. The subject is being 





agitated in Scotland, and the prospects are that the 
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rule of closed doors in divorce actions will be there 
adopted. Perhaps then we will be ready to adopt 
a like rule in behalf of public decency and mo- 
rality. . 


Among the legislation which will be asked at the 
hands of Congress and our State Legislature during 
the present winter, none will have more merit than 
that looking toward the reduction of taxation upon 
capital invested in corporate banks. These institu- 
tions have for’years borne a much larger share of 
the public burden than was equitable, but by reason 
of the activity of business and the great prosperity 
of their customers, who were made to share part of 
the burden, they have been able to return to their 
stockholders about the legal rate of interest upon 
the money invested. Few have done more than 
this, and none of them have made the enormous 
profits realized by corporations and persons in other 
kinds of business during the years immediately 
following the war. At the present time they are, as 
a rule, barely holding their own, and some of them 
are going backward. To subject them to the burden 
of a grossly unequal taxation is unjust, besides it is 
impolitic. If, by reason of severe taxation, banking 
cannot be made to pay, people will withdraw their 
capital therefrom and take it where it can earn 
profit, that is, where the taxes are lower. If our 
legislators can rise above popular clamor and popu- 
lar prejudice, they will do justice in the matter and 
place the holders of stock in banks upon the same 
ground, in respect to taxation, occupied by the 
owners of other kinds of personal property. 


The State Bar Association being in running order, 
with as many members as there are days in the year, 
and with any number of committees, would do well 
to commence actively the business for which 
it was organized. One of its aims is to elevate the 
standard of integrity, honor and courtesy in the 


legal profession. The best way to do this is to pre- 
vent, as far as possible, the entry into the profession 
of any who are liable to lower instead of elevate 
this standard, in other words to make admission to 
the bar not too easy. The general rules concerning 
admission at present in force in this State are theo- 
retically good enough, but they are to a consider- 
able extent rendered nugatory by exceptions in their 
application and by the facility with which orders 
for the performance, nunc pro tune, of certain things 
required by them are obtained. It would seem that 
a general regulation which could not be waived, 
altered or evaded to suit the convenience of any one 
might be adopted, and under the influence of the 
State Bar Association be enforced. If the entrance 
to the profession was well guarded, much that tends 
to degrade it and to disgrace it in the estimation of 
the people might be kept out. A strict rule of 
admission, enforced at all times and as to all persons, 





would undoubtedly cause disappointment and dis- 
satisfaction among many young men who are 
anxious only to get their names enrolled as lawyers, 
but it would furnish no just cause of complaint 
to any one, and would be a benefit to all who 
are really worthy to become members of the bar. 
If the Bar Association, or some one of its commit 
tees, will look to this matter, it will be of more 
benefit than any other labor they can now enter 
upon. 


We are assured, upon the authority of the presi- 
dent of the Board of Health of Washington, 
D. C., that we did injustice to that city in 
one of the statements made in a current topic 
in relation to infanticide in the district of Colum- 
bia, appearing in the number of Dec. 16th. The offi- 
cial mentioned, states that the instances in which 
murdered infants have been found in the parks and 
vacant lots of the city could not have exceeded a 
dozen in number during the past year, about eighty 
per cent of which were from among the enfranchised 
slaves. The statements of fact made in the article 
mentioned were taken from the Washington Law 
Reporter, which we assumed to be reliable authority 
on a local matter. 


The six million dollar judgment in favor of the 
city of New York against William M. Tweed has 
been affirmed by the General Term of the Supreme 
Court in the First Department. But the defendant 
has reason to know that the General Term does not 
always decide right, or at least in accordance with 
the court of last resort, to which the case will now 
doubtless go. 

aaa ipa 


NOTES OF CASES. 


- the case of Darlington v. United States, recently 

decided by the Supreme Court of Pennsylvania 
(3 Weekly Notes of Cases, 221), the facts were 
these: By the Act of Congress of March 38, 1873, 
the Secretary of the Treasury was directed “ to pur- 
chase at private sale, or, if necessary, by condemna- 
tion, in pursuance of the statutes of Pennsylvania,” 
a piece of ground in Pittsburgh, suitable for the 
erection of a United States court-house, post-office, 
etc. By an Act passed by the legislature of Penn- 
sylvania, April 2, 1873, permission was given to the 
United States to acquire by purchase or condemna- 
tion under the State statutes, ‘‘ one or more pieces of 
land situate in the city of Pittsburgh, on which to 
erect a court-house,” etc. Under these acts proceed- 
ings were instituted to condemn four different sites 
with a view to selecting one. The court held that 
the right of eminent domain is inherent in the 
United States government, but, as such right is in 
derogation of the common law, it must be exercised 
in each individual case according to the statutory 
mode specially prescribed therefor. It also held 
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that while the State might exercise the right of emi- 
nent domain for its own benefit, it could not dele- 
gate this right to another sovereignty, or exercise it 
for the benefit thereof. Consequently the United 
States officials had no warrant for proceeding against 
four sites at once, because the Act of Congress con- 
ferred no such power, and the Act of Assembly of 
April 2, 1873, in so far as it attempted to do so, was 
unconstitutional. In respect to the right of the 
Federal government to exercise the power of emi- 
nent domain, the case follows the decision in Kohl 
v. United States, 13 Alb. L. J. 246; see also Ableman 
v. Booth, 21 How. 523; Trombley v. Humphrey, 23 
Mich. 471; 10 Pet. 723; Dickey v. Turnpike Co., 7 
Dana, 113; McCullough v. Maryland, 4 Wheat. 429. 
As to the right of the State to take property under 
the power of eminent domain, or to delegate its 
power to do so for the benefit of the Federal govern- 
ment, the principal case is in conflict with Gilmer 
v. Lime Point, 18 Cal. 229, and Burt v. Merchants’ 
Ins. Co., 106 Mass. 356; but in harmony with 
Trombley v. Humphrey, supra, which latter case was 
approved in Kohl v. United States, supra. 


In the case of Pittsburgh, F. W. & 0. R. R. Oo. v. 
Hazen, recently decided by the Supreme Court of 
Illinois, the action was for injury caused by a delay 
on the part of the railroad company in transporting 
goods which it had undertaken to carry. The 
defense was that the delay was caused by a combi- 
nation of lawless men with brakemen who had 
previously been in the employ of the company and 
had been discharged. It appeared that the cause of 
their being discharged was a refusal to work for the 
wages the company offered, they asking higher 
wages. Upon such refusal and discharge the places 
of those discharged were filled with other men, but 
the old employees were by violence and intimidation 
able to prevent trains running. The court held that 
the excuse was suflicient, and the company were not 
liable for the delay. The court say that if em- 
ployees of a common carrier suddenly refuse to work 
and the carrier fails promptly to supply their places 
with other employees, and injury results from the 
delay, the carrier is responsible. But when em- 
ployees refusing to work are discharged, they are 
no longer employees, and a case of obstruction to a 
train caused by their lawless acts is not, in princi- 
ple, distinguishable from an obstruction caused by 
a mob of strangers. This case is distinguishable 
from that of Blackstock v. N. Y. & Hrie R. R. Co., 
20 N. Y. 48, in this that the acts in the latter case 
were by the employees of the carrier as such. In 
that case the engineers of the defendant, on account 
of the adoption and enforcement of an obnoxi- 
ous rule, refused to work, but went no further 
and they subsequently resumed work. The dis- 
tinction, however, would seem to be a fine drawn 





one, but perhaps necessary to do justice to all 
parties. See also Story on Agency, ,§§ 309, 452; 
Denny v. Manhattan Oo., 2 Den. 115; 8. C., 5 id. 
639; G. & 0. U. R. R. Co. v. Roe, 18 Ill. 488; 
Michaels v. N. Y. C. R. R. Co., 30 N. Y. 564; Reed v. 
Spaulding, id. 680; Morrison v. Davis, 20 Penn. St. 
171; Railroad Co. v. Reeves, 10 Wall. 176; Denny v. 
N.Y. C. R. R. Co., 18 Gray, 481. 


The case of Minnesota Linseed Oil Co. v. Collier 
White Lead Co., recently decided by the United 
States Circuit Court for the District of Minnesota, 
involves the question of contracts made by tele- - 
graph. In this case, plaintiff, whose place of busi- 
ness was at Minneapolis, on the 31st of July, which 
was Saturday, deposited in the telegraph office at 
that place, a telegram directed to defendant at St. 
Louis, offering to sell a quantity of linseed oil at 58 
cents per gallon. The dispatch was sent the same 
day, but was not delivered to defendant until 
between 8 and 9 o’clock Monday morning following. 
On Tuesday morning a few minutes before 10 
o'clock, defendant deposited a telegram accepting 
plaintiff's offer, in the telegraph office at St. Louis. 
A telegram was sent by plaintiff to defendant on the 
same day revoking the offer. The price of the kind 
of oil which was the subject of negotiation was 
subject to sudden and great fluctuations, and had in 
fact, after the offer was made, risen considerably. 
The court held that the same rule applied to con- 
tracts by telegraph as to those by mail, and that a 
contract is completed when the acceptance of a 
proposition is deposited for transmission in the tele- 
graph office, whether the message is received by the 
person sending it or not. But it also held that an 
immediate answer should have been returned, and 
that an acceptance of the proposition telegraphed 
after a delay of twenty-four hours from the time of 
its receipt was not an acceptance within a reasonable 
time, and did not operate to complete the contract. 
The case is in many features similar to that of Trevor 
v. Wood, 36 N. Y. 307. In this case, defendants, at 
New Orleans, telegraphed an offer of sale to plain- 
tiffs at New York. On the same day plaintiffs de- 
posited in the office at New York an acceptance of 
the offer, but by reason of a disarrangement of the 
telegraph lines, which was unknown to plaintiffs, the 
message of acceptance did not reach defendants 
until four days thereafter. In the meantime de- 
fendants, receiving no reply, sold the goods offered, 
and before the receipt of plaintiffs’ telegram, tele- 
graphed to that effect to plaintiffs. It was held, that 
the contract of sale was complete between plaintiffs 
and defendants, and the defendants were liable for 
its breach. See also Beach v. Raritan & Del. Bay R. 
0o., 837 N. Y. 457; Coupland v. Arrowsmith, 18 L. 
Times (N. 8.), 75; Henkel v. Pape, L. R., 6 Exch. 7; 
Verdin v. Robertson, 10 Ct. Sess. Cas. (3d series) 35, 
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GIFTS OF CHOSES IN ACTION INTER VIVOS. 


7 the nature of delivery necessary to 

constitute a valid gift causa mortis has become 
pretty well settled, yet there is still a good deal of 
uncertainty upon the same point as to gifts of choses 
in action inter vivos, and we think it may still be 
counted an open question in this State. 

On the subject of gifts in general, Chancellor 
Kent says in his Commentaries, vol. 2, p. 439: ‘‘ De- 
livery in this, as in every other case, must be accord- 
ing to the nature of the thing. It must be an 
actual delivery so far as the thing is capable of de- 
livery. It must be secundum subjectum materium, 
and be the true and effectual way of obtaining the 
command and dominion of the subject. If the 
thing be not capable of actual delivery, there must 
be some act equivalent to it. The donor must part, 
not only with the possession, but with the dominion 
of the property. If the thing given be a chose in 
action, the law requires an assignment, or some 
equivalent instrument, and the transfer must be ac- 
tually executed.” 

This language was quoted with approval by the 
Court of Appeals, in Gray v. Barton, 55 N. Y. 73, 
decided in 1873, and thus would seem to be an au- 
thoritative statement of the law, although the cita- 
tion by the court was, perhaps, not strictly necessary 
to the decision. 

It would seem, also, that a reasonable distinction 
might be drawn in this particular between gifts 
inter vivos, and those causa mortis, for in respect to 
the latter the law might well overlook an informal- 
ity or incompleteness, which it would not tolerate 
in respect to the former. This distinction is forcibly 
pointed out, and the conflicting decisions are alluded 
to, although professedly obiter, in the opinion of 
Judge Gilbert, at General Term of the Fourth De- 
partment, in the case of Johnson v. Spies, 5 Hun, 
468, in 1875, as follows: 

‘‘There are good reasons for dispensing with an 
assignment in cases of gifts causa mortis, which are 
not applicable to gifts inter vives. The former are 
generally made under circumstances which preclude 
the formal transaction of business, and they are 
always made subject to the condition that if the 
donor does not recover, the gift shall take effect 
from his death, but that if he does recover, it shall 
be void. An assignment, therefore, would not ac- 
cord with the nature of the transaction, for it would 
import an absolute, instead of a conditional gift. 
Veal v. Veal, 27 Beav. 303; Coutant v. Schuyler, 1 
Paige, 316; Harris v. Clark, 3 Com. 93. But a gift 
inter vivos takes effect immediately. It is a volun- 
tary transaction, without consideration. When a 
chose in action has been delivered to a purchaser in 
good faith, and for a valuable consideration, he ac- 
quires a good title in equity, although no assignment 
has been made; and he is entitled to the aid of a 





court of equity to compel a transfer of the legal 
title to him. Buta donee has no such right. He 
has paid nothing for the thing given, and is a mere 
volunteer. It is a general principle that a court of 
equity will not aid such a person to perfect an in- 
complete gift. The distinction in this respect be- 
tween gifts causa mortis and inter vivos, as it seems 
to me, is a clear and solid one. It is distinctly 
pointed out in the English cases, and by this court 
in Harris v. Clark, supra, 2 Barb. 99. The danger 
of allowing a gift of a chose in action, which is 
to take effect presently, to be completed by a deliv- 
ery only, is manifest. It opens a wide door to fraud 
and perjury, and is, therefore, opposed to sound 
public policy. Nevertheless, there are decisions 
which declare that such a gift may be effectually 
made by delivery merely, without an assignment. 
One of them is Westerlo v. De Witt, 36 N. Y. 345. 
That, however, was a case of donatio causa mortis, 
and the remark of Mr. J. Hunt on this subject was 
obiter. Moreover, the cases cited by him were all of 
gifts of the same class. Another is Hackney v. 
Vrooman, 62 Barb. 670, where it was held that the 
legal, as well as the equitable title, passed by deliv- 
ery only, whether the gift was inter vivos or causa 
mortis. No doubt there are other cases holding that 
the distinction I have pointed out between these 
two classes of gifts is without foundation, and prob- 
ably such an impression widely prevails among the 
profession. This case can be disposed of without 
deciding this point, and the question was not pre- 
sented on the argument. We shall, therefore, con- 
tent ourselves with having called attention to the 
conflict of authority on the subject, in the hope that 
it may lead to a definite and conclusive adjudication 
upon the question.” 

In Westerlo v. DeWitt, 35 Barb. 215, the General 
Term held that the delivery of an unindorsed cer- 
tificate of deposit did not constitute a good gift 
causa mortis. Justice Leonard dissented. On ap- 
peal this was reversed (36 N. Y. 340), and Justice 
Hunt obditer remarks: ‘‘Still it is quite clear that 
in either case, in apprehension of death, or among 
the living, the gift of a mortgage or an unindorsed 
note may be effected by a simple delivery of the 
security.” So in Hackney v. Vrooman, 62 Barb. 670, 
Judge Muilin remarks, obiter : ‘‘ It seems to me that 
whether the gift be inter vivos or causa mortis, the 
donee acquires a legal as well as equitable title to 
the bond and mortgage which are the subject of 
the gift, by mere delivery without writing.” On 
the other hand, in Harris v. Clark, 2 Barb. 99, Judge 
Gridley equally obiter remarked: ‘‘In this respect 
there is a manifest distinction between a gift inter 
vivos and a donatio causa mortis. In the former case 
a court of equity will not compel a donor to com- 
plete his gift, nor an executor to complete the 
gift of his testator; whereas, as we have seen, in 
the latter case, the donee may successfully invoke 
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the writ of a Court of Chancery for that pur- 


” 


In the very recent case of Turner v. Brown, 6 
Hun, 337, a case of donatio causa mortis, the court 
remark: ‘‘And that part of the charge where the 
learned judge, in effect, stated that the delivery 
was sufficient if the donor made all the delivery she 
was capable of making, is of questionable propriety 
under the circumstances of this case. Delivery 
must be made according to the nature of the gift, 
not according to the capability of the donor, who 
might be incapable of making such delivery as the 
law requires to constitute a valid gift.” 

We do not discover that it has ever been directly 
held in this State, that inter vivos choses in action 
pass by mere delivery without assignment or in- 
dorsement, and the question seems still open. And 
‘‘as at present advised,” we should be inclined to 
agree with Judge Gilbert, when he says, in Johnson 
v. Spies: ‘If the question were a new one, I should 
say that a gift inter vivos of a bond and mortgage, 
or of any other chose in action, cannot be made by 
delivery only, but that an assignment, or some other 
act of transfer sufficient to pass the legal title, or 
an act which amounts to a declaration in writing on 
the part of the donor that he holds the subject of the 
gift in trust for the donee, is requisite to complete 
such a gift. Such is the rule in England,” and such 
might wisely be made the rule here. 

accteinieilimennnaied 
MR. THROOP ON THE NEW REVISION. 


[At a meeting of the Bar Association of the city of 
New York, in November last, the special order of 
business being the consideration of the report of the 
special committee on the revision of the statutes, the 
following communication from Mr. Throop, one of the 
revisers, was read. — Ep.] 


Mr. Chairman and Gentlemen of the Association: 

The special subject for consideration at this meet- 
ing, namely, the report of the committee on the revis- 
ion of the statutes, is one in which I am deeply inter- 
ested, and upon which the members of the association 
would naturally expect me to present my views. But 
a protracted illness, now extending over several 
months, confines me to my house; and as I have no 
reason to suppose that a short postponement of the 
subject would enable me to attend personally to ad- 
dress the association, I am compelled to do so in this 
way. 

The action of the association upon the amendments 
proposed by the committee may lead to very import- 
ant results, and, therefore, each member should care- 
fully and intelligently consider the questions arising 
upon the committee’s report. 

For another installment of the revision, completing 
the Code of Remedial Justice, will be presented to the 
next session of the Legislature for action thereupon, 
by the present commissioners, consisting of Judge 
Emott, Mr. Caverno, and myself. It will be consid- 
erably larger than the installment enacted into a law 
at the last session. More than 1,500 sections of it are 
ready, and between 200 and 300 sections yet remain to 
be prepared in order to complete it. Of these we have 





already printed and distributed to the members of the 
Legislature for examination 975 sections, and we shall 
have about 650 more printed and distributed early in 
December. Although the judiciary committees will, 
doubtless, require, as they did last session, that the 
bill should be fully explained to them, and that they 
should fully understand it before favorably reporting 
it, I presume that the most of the members of either 
house, who vote in favor of the bill, will do so chiefly 
upon the report of the committees and the recom- 
mendation of the commissioners, as they did last win- 
ter, when the commission consisted of Judge Johnson, 
Mr. Caverno, and myself. Of course it may very seri- 
ously affect this confidence, if the enemies of the bill 
(and they are active and numerous) can say to the next 
session, that, before the act of last winter went into 
operation, the New York Bar Association discovered 
sixty-two mistakes in it, of such gravity that they de- 
clared that the act ought not to go into operation until 
those mistakes were corrected. It, therefore, be- 
hooves the association to be sure that so many great 
errors do exist in the act, before they cast a slur on the 
act itself, and impair confidence in the future work of 
the commission, by their declaration to that effect. 
And, with great deference to this able and distin- 
guished committee, every one of whom justly com- 
mands our confidence, and nearly every one of whom 
is, 1 am proud to say, my personal friend, I respect- 
fully submit that they have, in some respects, erred, as 
might be expected, when we regard the voluminous- 
ness of the act which they were required to examine, 
and the short time which they were enabled to devote 
to the examination. 

During the session of 1876, upon the supposition that 
the bill would pass early enough to be amended at the 
same session, I prepared an amendatory act, which 
was not used in consequence of the delay in the pas- 
sage of the principal bill. Copies of the proposed 
amendatory act are distributed this evening to the 
members of the association. You will see, upon ex- 
amining it, that I have not only adopted many of the 
suggestions of the committee, but that I have discov- 
ered and proposed to remove several defects not noted 
in the committee’s report. It is proposed to submit to 
the next Legislature, in behalf of the commission, a bill 
embodying these and several additional amendments. 
No one is more sensible than I am that the act of last 
winter had its defects, and no one is more anxious to 
correct them. So far from taking umbrage at sug- 
gestions for improvements, I am deeply grateful for 
them, and carefully consider all that reach me, even 
from sources far less distinguished than your com- 
mittee. 

In the printed sheets distributed to you I have classi- 
fied the amendments proposed by the committee, and 
I propose now to consider the classes, in their order, 
with as much detail as circumstances willallow. Of 
course it will be impossible for me to refer specifically 
to each of the sixty-two proposed amendments. 

Class I contains amendments, which were identically 
or substantially adopted in the amendatory act, pro- 
posed to be submitted to the Legislature in April last, 
by Messrs. Throop and Caverno, the then commis- 
sioners, and which will be submitted to the next ses- 
sion by the present commissioners. They are eighteen 
in number, some of them of great value, and for sug- 
gesting which I wish to tender my most sincere thanks 
to the committee. It is, of course, unnecessary to refer 
to them in detail. I will merely mention that, with 
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respect to the two most important, I yielded my own 
judgment to that of the committee. I refer to propo- 
sition No. 17 (see subd. 16 of the Amendatory Act), 
and proposition No. 22 (see subd. 21 of the Amenda- 
tory Act). 

Class II contains amendments which are deemed to 
be of little importance, and the only objection to which 
is that their adoption would result in formal blemishes 
upon the work. These are twelve in number. I think 
that since the bill has now passed into a law the mer- 
bers of the committee will agree with me that these 
amendments are of so little importance, that it is not 
expedient to press them, in view of all the attending 
circumstances. Some of them propose merely tautol- 
ogous additions. For instance, No. 29 proposes to 
amend section 648. This section contains the new pro- 
vision, authorizing the levy of an attachment upon 
certain choses in action ‘‘ which belong to the defend- 
ant,’’ to use the express language of the section; and 
it declares that such a levy is deemed to be a levy upon 
the debt itself. It is proposed to amend the latter 
clause, so as to declare that such a levy is a levy upon 
the “interest of the defendant’’ in the debt. As the 
chose in action can be levied upon only when it belongs 
to the defendant, the proposed amendment appears to 
be unnecessary. Again, No. 31 proposes to amend sec- 
tion 660 (which relates to the valuation of a domestic 
vessel seized under a warrant of attachment) by ex- 
pressly requiring that the valuation should be returned 
forthwith. Such a requirement, with reference to the 
valuation of either a foreign or domestic vessel, is con- 
tained in section 661, which doubtless escaped the 
notice of the gentleman who proposed the amendment. 

No. 26, in the same class, proposes to amend section 
602 by substituting “is ’’ for ‘“‘has been”’ in the phrase 
“the writ of injunction has been abolished.’”’ Of 
course the amendment chiefly involves a matter of 
taste, but to make it in this section would disturb the 
settled mode of expression, which prevails throughout 
the whole act. Where the act provides for the aboli- 
tion of any thing az res nova, it says that the thing 
“1s” abolished. Where it proposes merely to retain 
an old statute abolishing the thing, it says that the lat- 
ter ‘‘HAS BEEN”’ abolished. Thus: section 548, in the 
same chapter, says that the writ of ne exeat ‘‘is’’ abol- 
ished, while section 43 says that feigned issues ‘ have 
been ”’ abolished; and section 1293, that the writ of 
error in a civil action *‘ has been abolished.”’ I submit 
these three propositions as fair samples of the twelve 
included in Class II. 

Class 1 and Class II, together, contain thirty of the 
sixty-two propositions, that is, nearly one-half. Of 
the remaining thirty-two, fourteen are included in 
Class III, which contains the amendments yet to be 
considered by the commissioners, and only eighteen 
are characterized in Class IV as radically objection- 
able.* In reality it would, perhaps, be more proper for 
me to have included all of the remaining amendments 
under Class III, inasmuch as my colleagues, Judge 
Emott and Mr. Caverno, will of course be consulted 
before any definite action is taken by the commission 
upon any of the proposed amendments. But I havea 
very decided opinion with reference to all the amend- 
ments included in Class IV, and for that reason I have 
included them in a separate class. 





*In the printed sheet, proposition No. 33 is included by 
mistake in Class IV. It belongs properly in Class I, and is 
included in that class. 








Class III consists of amendments which will be con- 
sidered by the present commissioners, with a view of 
submitting to the Legislature, at its next session, such 
as appear to be expedient. 

Many of these were first brought to my notice by the 
printed report, for which reason I have not formed 
any definite opinion upon them. But it is proper for 
me to call attention to some features of these amend- 
ments, which show that they ought to receive careful 
consideration before they are adopted. For instance, 
take the first three amendmeuts of this class, to wit: 
Nos. 4, 5, and 6. No. 4 proposes an amendment to sec- 
tion 111. This section was inserted by us in the bill of 
last winter with very great reluctance, as we deemed 
it very objectionable upon principle. It consists of a 
revision of Laws 1869, chapter 813, which provides, in 
substance, that in Kings county the plaintiff must pay 
to the sheriff who arrests a prisoner in a civil cause 
$1.25 for each day the prisoner is confined; otherwise 
the sheriff must discharge him. Payment is to be made 
at the time of the arrest for twenty days in advance, 
and at the expiration of this period for twenty days 
more, and soon. The passage of this act was of course 
secured by local influences and for local purposes, and 
it was retained in the revision simply because the com- 
missioners did not consider themselves authorized to 
overrule so recent an expression of the legislative will 
with respect to this local matter. But the report of 
your committee proposes, by striking out the words 
“in the county of Kings,’’ to make the provision gen- 
erally applicable throughout the State, including this 
city and county. So that, if the act is amended as the 
committee proposes, every attorney who arrests a de- 
fendant upon civil process in any part of the State, 
‘must provide for the payment to the sheriff of $1.25 a 
day for the whole period during which the prisoner is 
held. It may possibly be expedient to make such a 
provision; but with the light which I now have upon 
the subject, lam not disposed to recommend its enact- 
ment without careful consideration with my col- 
leagues." But proposition No.5 proposes to amend 
section 112, in such a way as to throw the entire sub- 
ject into confusion. This section is the complement 
of section 111; it provides that in any county, except 
Kings, a civil prisoner’s support is a county charge. 
The report proposes to strike out of section 112 the 
words, ‘‘ except Kings,’ so as to make sections 111 and 
112, both applicable to the entire State. In other 
words, by section 111 the plaintiff is to pay the sheriff 
$1.25 a day for the prisoner’s support, whereas by sec- 
tion 112 the support is to be provided by the county. 
I cannot but think that if both these amendments are 
made, the sheriff’s bills in this county will be even a 
greater curiosity in the future than they have been in 
the past. 

Amendment No. 6 proposes to amend section 126 by 
applying to the whole State another local provision for 
Kings county, made by Laws of 1869, chapter 418. I 
am inclined to think this amendment a judicious one, 
but, for many reasons, I could not come to a definite 
conclusion upon the subject without careful consider- 
ation. Most of the remaining propositions contained 
under Class III are of the same character. 

I now come to Class IV, consisting of amendments 
which are deemed radically objectionable. These are 
18in number. It is proper to consider this class with 
more minuteness of detail than I have bestowed upon 
the other three, and I will accordingly take up the 
various propositions seriatim. 
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The first is No. 21, which proposes to strike out from 
section 528, the words ‘“‘the remedy for a defective 
verification of a pleading is to treat the same as an un- 
verified pleading,’’ and to substitute in place thereof 
the words ‘‘ where the verification of the pleading is 
defective, it must be regarded as an unverified plead- 
ing.’’ Prima facie this amendment appears to consti- 
tute only a change of phraseology, and not of mean- 
ing, and thus to involve merely a question of taste. 
But the peculiar language of the provision was so 
framed in order to exclude an objection of this char- 
acter from section 545, which provides that an excep- 
tion to a pleading may be taken, inter alia, ‘* where the 
pleading fails to comply with the requirements of this 
act, etc., in any respect, for which another remedy is not 
expressly provided.”’ Evidently the proposed change 
would give rise toa grave question of law, upon the 
very first defectively verified pleading which might 
come in question before the courts. 

The next amendment is No. 23, which proposes to 
amend section 552. The latter is a new provision pre- 
pared to settle a question, upon which the authorities 
are irreconcilably in conflict. It provides that the 
recovery of a foreign judgment for the same cause of 
action, or for the price or value of property procured 
by fraud, does not prevent an order of arrest from 
being granted in this State. The proposed amend- 
ment seeks to confine this provision to a ease where a 
foreign judgment was recovered for the same cause of 
action, thus leaving the existing uncertainty to con- 
tinue with respect to the case where the fureign judg- 
ment is recovered for the price or value. I cannot 
perceive any good reason for the distinction between 
the cases; and if any such reason exists, the amend- 
ment should, in express terms, provide that the foreign 
judgment shall be a bar to an order of arrest. Any 
thing is better than to allow the present uncertainty 
to continue. 

Amendments Nos. 25 and 27 will be considered to- 
gether in connection with No. 32. They all propose to 
strike out certain sections, having the same general 
object, namely, to settle various questions now in- 
volved in hopeless obscurity, arising upon and subse- 
quent to motions to vacate or discharge provisional 
remedies. The reports are full of conflicting cases on 
these questions, especially with regard to motions to 
vacate orders of arrest and injunctions; and they are 
ruled differently, not only in the different judicial dis- 
tricts, but before different judges of the same district. 
There are no principles arising upon the application of 
the present system of practice, which demand the in- 
terposition of the Legislature to settle them definitely, 
more urgently than those which form the subject of 
the sections proposed to be stricken out. I doubt not 
that every practitioner, who has many causes outside 
of his own district, has had occasion, either to his loss 
or to his benefit, to become practically acquainted with 
the diversity of ruling and practice, which prevails on 
these subjects. I do not undertake to defend the cor- 
rectness or expediency of the rules, which the sections 
in question establish, for the purpose of quieting these 
vexed questions, inasmuch as the committee do not 
arraign them on the merits, but propose to strike out 
the sections simply because they deem legislation upon 
these subjects inexpedient. 

The next amendment, No. 28, was, I think, proposed 
without adverting to the fact that section 26 substan- 
tially excepts this city from the provisions of the sec- 
tion proposed to be stricken out, which will be very 





useful in other districts to avoid a conflict of author- 
ity and jurisdiction. 

As already stated, amendment No. 33 has been 
printed in this class by mistake, so that the next pro- 
posed amendment belonging to this class is No. 36, 
which proposes to strike out the provision in section 
740 requiring an attorney who makes or accepts an 
offer of eompromise to annex an affidavit of his au- 
thority. I cannot perceive why the committee objects 
to this provision, which seems to me to be eminently 
proper to protect the client from the act of an irre- 
sponsible attorney, which is not covered by the terms 
of an ordinary retainer. 

Amendment No. 37 proposes to strike out section 
742, which was framed with great care to check a gross 
abuse by taking judgment by means of an offer and 
acceptance, pursuant to a previous arrangement be- 
tween the parties, so as to avoid the affidavit required 
upon a confession. This abuse has been complained 
of in three adjudicated cases, and [ retain my opinion 
that it should be checked by legislation. 

Amendment No. 40 proposes to strike out sections 
776, 777 and 778 “for the reason,’’ as the report says, 
“that their subject-matter is properly a matter of 
regulation by rule of the court.”” Section 776 prohibits 
an application to a judge for an order which has been 
previously refused by another judge, and section 
778 makes such an application a contempt of court. 
If such matters should be regulated by rule only, the 
fault rests with the revisers of 1830, for the provisions 
were taken from the Revised Statutes (see 2 R. S. 281, 
§§ 27, 28; and id. 173, §§ 32, 33 and 34). Section 777 is 
new. It extends the same rule to an application for 
judgment by default. It was prepared at the request 
of a distinguished judge, who called my attention to 
this defect in the statute and informed me that scan- 
dalous proceedings of the kind which this section pro- 
hibits had occurred to his knowledge, especially in 
divorce cases. 

No. 43, which comes next, is one of the most import- 
ant, and, it seems to me, one of the most unfortunate 
of the amendments proposed by the committee. It 
proposes to strike out section 832, which abolishes (in 
civil causes) the antiquated common-law rule, disquali- 
fying a witness who has been convicted of a criminal 
offense. This State is now behind nearly, if not all, 
the Dnglish-speaking peoples in retaining this relic of 
the past. It has escaped the besom of reform, which 
has swept away nearly all the other disqualifications 
of a witness, probably because the attention of the 
Legislature has never been called to the subject. In 
England this disqualification, with the others, was 
swept away by Lord Denman’s act in 1843, now a third 
of acentury ago, and every one of the modern text- 
books has approved the change. Taylor on Evidence, 
6th ed. (1872), pp. 1165, 1171, 1177; Best on Evidence, 
American ed. (1875), vol. 1, pp. 263, 264. It was only at 
the last session of Parliament that Sir Stafford North- 
cote, during the debate on a bill doing away with all 
grounds of incompetency in criminal causes, said that 
there was not, nor had there been since the change, a 
judge on the bench in Great Britain who was not satis- 
fied that it had promoted the administration of justice 
and the investigation of truth in civil causes. I will 
not enlarge further upon this proposed amendment, 
for I am confident that it will be adopted by the asso- 
ciation, if at all, only after a careful and exhaustive 
discussion. 

Nos. 46 and 47 propose to strike out a portion of sec- 
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tion 855 and all of sections 856, 857 and 858. I bave 
only to say, with respect to these amendments, as with 
respect to No. 40, that if they constitute an objection 
to the new act, the censure should rest upon the 
revisers of 1830, for the sections objected to consist 
merely of a revision of 2 R. S. 401, 88 45, 46, 47, 48 and 
49, adapted to section 854 of the new act, which the 
report does not propose to change, and that, in my 
opinion, the original sections were, and the revision 
thereof will be, eminently proper and convenient. 

Amendment No. 48 proposes to emasculate section 
868, which provides that a book or paper in the hands 
of a corporation may be reached by subpoena duces 
tecum, as if it was in the hands of an individual. No 
new provision of the Code of Remedial Justice haa 
been so unequivocally and extensively approved as 
this section 868. Iam ata loss to imagine why it was 
subjected to the censure of the committee, unless per- 
haps because they overlooked the fact that section 867, 
also a new provision, prevents a party from compelling 
the production of a witness’s private account book 
without an affidavit of its necessity and an order. Of 
course, under section 868, the same rule will apply toa 
corporation. 

Amendment No. 50 proposes to emasculate the new 
provision in section 893, which allows a commission to 
issue to take testimony upon oral, instead of written, 
interrogatories, by confining it to a case where both 
parties so agree. So many lawyers have expressed to 
me their gratification at this, and other additions, 
which the new act makes to the very defective stat- 
utes relating to taking the testimony of foreign wit- 
nesses, that I cannot believe that the amendment re- 
ported by the committee accords with the wishes of 
the profession. 

Of the next amendment, No. 51, I will only say that 
it proposes to change one of the few provisions of the 
Revised Statutes, relating to commissions, which has 
not been a fruitful source of controversy. The proposed 
change would certainly give rise to new and difficult, 
but merely technical, questions of regularity and suf- 
ficiency, in the execution of acommission. Whereas, 
in framing this article, an immense amount of thought 
and care was bestowed in the effort to abolish the old 
technical rules on this subject. 

No. 55 or 5514 (there are two Nos. 55 in the report) 
proposes to strike out sections 1013, 1014 and 1015, and 
retain only the existing provisions of law, respecting 
references, which are substantially represented by sec- 
tion 1013. The other two sections are parts of the 
system extending through several sections in this and 
the next two chapters, designated to render clear the 
practice, now involved in hopeless obscurity, upon the 
subjects of which these sections partly treat. It is 
impossible for me to discuss those questions here. The 
existing difficulties, and the mode in which it is pro- 
posed to remove them, are fully explained in the note 
to section 1350, contained in the annotated edition cf 
the Code of Remedial Justice, the substance of which 
is printed in the official edition of the Laws of 1876 
(see vol. 2, p. 321). 

Amendment No. 58 proposes to strike out the New 
York jury law, as prepared by me, and to substitute 
in place thereof the jury law prepared by the New 
York city judges. This proposition was made last 
winter in the Senate Judiciary Committee, which con- 
tinues unchanged, with the exception of Senator 
Rogers. It unanimously refused to make the change. 
I am in correspondence with the committee of judges, 





to arrange for such amendments of the jury law, con- 
tained in the new act, as will satisfy them, and such 
amendments will be proposed to the next Legislature, 
by the commissioners, which is the only way in which 
some of them can be constitutionally made. (See 
Const. as amended, art. 3, § 18, subd. 7, and § 23.) 

The last of the proposed amendments is No. 61, the 
arguments in favor of and against which, lie on the 
surface, and I will not, therefore, spend any time con- 
sidering them. 

(To be Concluded.) 
——_—__>__ — 


EQUITABLE ESTOPPEL AS APPLIED TO REAL 
PROPERTY. 
SUPREME COURT OF THE UNITED STATES — OCTO- 
BER TERM, 1876. 


BRANT, appellant, v. THE VirerniA CoAL AND IRON 
COMPANY ET AL. 

1. Where a testator made a bequest to his wife of all his 
estate, real and personal, “to have and to hold during 
her life, and to do with as she sees proper before her 
death,” it was held that the wife took a life estate in 
the property with only such power as a life tenant can 
have; and that her conveyance of the real property 

assed no greater interest. 

2. For the application of the doctrine of equitable estoppel, 
there must generally be some intended deception in the 
conduct or declarations of the party to be estopped, or 
such gross negligence on his part as to amount to con- 
structive fraud, by which another has been misled to 
his injury. 

8. Where the estoppel relates to the title of real property, it 
is essential to the application of the doctrine that the 

arty claiming to have been influenced by the conduct or 
Seclarations of another was himself not a destitute 
of knowledge of the true state of the title, but also of 
any convenient and available means of acquiring such 
knowledge. Where the condition of the title is known 
to both parties, or both have the same means of ascer- 
taining the truth, there is no estoppel. 


PPEAL from the Circuit Court of the United 

States for the District of West Virginia. Action 

to restrain mining and carrying away coal and for an 
injunction. 

Mr. Justice Fietp delivered the opinion of the 
Court. , 

In April, 1831, Robert Sinclair, of Hampshire county, 
Virginia, died, leaving a widow and eight surviving 
children. He was, at the time of his death, possessed 
of some personal property, and the real property in 
coutroversy, consisting of one hundred and ten acres. 
By his last will and testament he made the following 
devise: “I give and bequeath to my beloved wife, 
Nancy Sinclair, all my estate, both real and personal; 
that is to say, all my lands, cattle, horses, sheep, farm- 
ing utensils, household and kitchen furniture, with 
every thing that I possess, to have and to hold dur- 
ing her life and to do with as she sees proper before 
her death.”” The will was duly probated in the proper 
county. 

In July, 1839, the widow, for the consideration of 
$1,100, executed a deed to the Union Potomac Com- 
pany, a corporation created under the laws of Vir- 
ginia, of the real property thus devised to her, de- 
scribing it as the tract or parcel on which she then 
resided, and the same which was conveyed to her “‘ by 
the last will and testament of her late husband ’”’ As 
security for the payment of the consideration, she 
took at the time from the company its bond and a 
mortgage upon the property. The mortgage described 
the property as the tract of land which had on that 
day been conveyed by her to the Union Potomac Com- 


pany. 
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complainant, Daniel Brant, and Hector Sinclair, the 
latter a son of the widow, in consideration of $100 
cash, and the yearly payment of the like sum during 
her life. Previous to this time, Brant and Hector 
Sinclair had purchased the interest of all the other 
heirs, except Jane Sinclair, who was, at the time, and 
still is, an idiot or an insane person; and such pur- 
chase is recited in the ,assignment, as is also the pre- 
vious conveyance of a life-interest to the company. 

In July, 1857, these parties instituted suit for the 
foreclosure of the mortgage and sale of the property. 
The bill described the property as a tract of valuable 
coal land which the company had purchased of the 
widow, and prayed for the sale of the estate pur- 
chased. Copies of the deed of the widow and of the 
mortgage of the company were annexed to the bill. In 
due course of proceedings a decree was obtained di- 
recting a sale, by commissioners appointed for that 
purpose, of the property, describing it as ‘‘ the lands 
in the bill and proceedings mentioned,”’ if certain 
payments were not made within a designated period. 
The payments not being made, the commissioners, in 
December, 1858, sold the mortgaged property to one 
Patrick Hammill, who thus succeeded to all the rights 
of the Union Potomac Company. 

The defendant corporation, the Virginia Coal and 
Iron Company, derive their title and interest in the 
premises by sundry mesne conveyances from Hammill, 
and in 1867 went into their possession. Since then it 
has cut down a large amount of valuable timber, and 
has engaged in mining and extracting coal from the 
land and disposing of it. 

Brant having acquired the interest of Hector Sin- 
clair, brought the present suit to restrain the company 
from mining and extracting coal from the land, and to 
compel an accounting for the timber cut and the coal 
taken and converted to its use. 

The disposition of the case depends upon the con- 
struction given to the devise of Robert Sinclair to his 
widow, and the operation of the foreclosure proceed- 
ings as an estoppel upon the complainant from assert- 
ing title to the property. 

The complainant contends {that the widow took a 
life-estate in the property with only such power as a 
life-tenant can have, and that her conveyance, there- 
fore, carried no greater interest to the Union Poto- 
mac Company. The defendant corporation, on the 
other hand, insists that with the life-estate the widow 
took full power to dispose of the property absolutely, 
and that her conveyance accordingly passed the fee. 

We are of opinion that the position taken by the 
complainant is the correct one. The interest con- 
veyed by the devise to the widow was only a life- 
estate. The language used admits of no other conclu- 
sion. And the accompanying words, “ to do with as 
she sees proper before her death,’”’ only conferred 
power to deal with the property in such manner as she 
might choose, consistently with that estate, and, per- 
haps, without liability for waste committed. These 
words used in connection with a conveyance of a 
leasehold estate would never be understood as confer- 
ring a power to sell the property so as to pass a greater 
estate. Whatever power of disposal the words con- 
fer is limited by the estate with which they are con- 
nected. 

In the case of Bradley v. Westcott, reported in the 
13th of Vesey, the testator gave all his personal estate 
to his wife for her sole use for life, to be at her full, 





free, and absolute disposal and disposition during life; ° 
and the court held that as the testator had given in 
express terms an interest for life, the ambiguous words 
afterward thrown in could not extend that interest to 
the absolute property. ‘‘I must construe,” said the 
master of the rolls, ‘‘ the subsequent words with refer- 
ence to the express interest for life previously given, 
that she is to have as full, free, and absolute disposi- 
tion as a tenant for life can have. 

In Smith v. Bell, reported in the 6th of Peters, the 
testator gave all his personal estate, after certain pay- 
ments, to his wife, ‘‘to and for her own use and dis- 
posal absolutely,”’ with a provision that the remainder 
after her decease should go to his son. The court held 
that the latter clause qualified the former, and showed 
that the wife only took a life-estate. In construing 
the language of the devise, Chief-Justice Marshall, 
after observing that the operation of the words “to 
and for her own use and benefit and disposal abso- 
lutely,’’ annexed to the bequest, standing alone, could 
not be questioned, said: ‘‘ But suppose the testator 
had added the words, during her natural life; these 
words would have restrained those which preceded 
them and have limited the use and benefit and the ab- 
solute disposal given by the prior words, to the use 
and benefit and to a disposal for the life of the wife. 
The words then are susceptible of such limitation. 
It may be imposed on them by other words. Even the 
words, disposal absolutely, may have their character 
qualified by restraining words connected with and ex- 
plaining them to mean such absviute disposal as a 
tenant for life may make.”’ 

The chief justice then proceeded to show that other 
equivalent words might be used, equally manifesting 
the intent of the testator to restrain the estate of the 
wife to her life; and that the words, devising a re- 
mainder to the son, were thus equivalent. 

In Boyd v. Strahan, reported in the 36th of Dlinois, 
p. 355, there was a bequest to the wife of all the per- 
sonal property of the testator, not otherwise disposed 
of, ‘‘ to be at her own disposal and for her own proper 
use and benefit during her natural life,’’ and the court 
held that the words, during her natural life, so quali- 
fied the power of disposal as to make it mean such 
disposal as a tenant for life could make. 

Numerous other cases to the same purport might be 
cited. They all show that where a power of disposal 
accompanies a bequest or devise of a life-estate, the 
power is limited to such disposition as a tenant for 
life can make, unless there are other words clearly in- 
dicating that a larger power was intended. 

The position that the claimant is estopped, by the 
proceedings for the foreclosure of the mortgage, from 
asserting title to the property, has less plausibility 
than the one already considered. There was nothing 
in the fact that the complainant and Hector Sinclair 
owned seven-eighths of the reversion, which prevented 
them from taking a mortgage upon the life-estate or 
purchasing one already executed. There was no mis- 
representation of the character of the title, which 
they sought to subject to sale by the foreclosure suit. 
The bill of complaint in the suit referred to the deed 
from the widow to the Union Potomac Company, and 
to the mortgage executed to secure the consideration ; 
and copies were annexed. As already stated, the deed 
described the property sold as the tract conveyed to 
the widow by the last will and testament of her late 
husband. The mortgage described the property as 
the tract of land conveyed on the same day to the 
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mortgagor. The decree ordering the sale described 
the property as ‘ the lands in the bill and proceedings 
mentioned.’’ The purchaser was bound to take notice 
of the title. He was directed to its source by the 
pleadings in the case. The doctrine of caveat emptor 
applies to all judicial sales of this character; the pur- 
chaser takes only the title which the mortgagor pos- 
sessed; and here, as a matter of fact, he knew that he 
was obtaining only a life-estate by his purchase. He so 
stated at the sale, and frequently afterward. There is 
no evidence that either the complainant or Hector 
Sinclair ever made any representations to the defend- 
ant corporation to induce it to buy the property from 
the purchaser at the sale, or that they made any repre- 
sentations to any one respecting the title, inconsistent 
with the fact; but on the contrary it is abundantly 
established by the evidence in the record, that from 
the time they took from the widow the assignment of 
the bond and mortgage of the Union Potomac Com- 
pany in 1854, they always claimed to own seven-eighths 
of the reversion. The assignment itself recited that 
the widow had owned and had sold to that company a 
life-interest in the property, and that they had ac- 
quired the interest of the heirs. 

It is difficult to see where the doctrine of equitable 
estoppel comes in here. For the application of that 
doctrine there must generally be some intended decep- 
tion in the conduct or declarations of the party to be 
estopped, or such gross negligence on his part as to 
amount to constructive fraud, by which another has 
been misled to his injury. ‘In all this class of cases,”’ 
says Story, “‘the doctrine proceeds upon the ground 
of constructive fraud or of gross negligence, which in 
effect implies fraud. And, therefore, when the cir- 
cumstances of the case repel any such inference, al- 
though there may be some degree of negligence, yet 
courts of equity will not grant relief. It has been 
accordingly laid down by a very learned judge that 
the cases on this subject go to this result only, that 
there must be positive fraud or concealment, or negli- 
gence so gréss as to amount to constructive fraud.” 
1 Story’s Equity, 391. To the same purport is the lan- 
guage of the adjudged cases. Thus it is said by the 
Supreme Court of Pennsylvania, that ‘‘The primary 
ground of the doctrine is that it would be a fraud in 
a party to assert what his previous conduct had denied, 
when on the faith of that denial others have acted. 
The element of fraud is essential either in the inten- 
tion of the party estopped, or in the effect of the evi- 
dence which he attempts to set up.’’ Hill v. Eppley, 
81 Penn. St. 334; Henshaw v. Bissell, 18 Wall. 271; 
Biddle Boggs v. Merced Mining Co., 14 Cal. 368; Davis 
v. Davis, 26 id. 23; Commonwealth v. Moltz. 10 Barr, 
531; Copeland v. Copeland, 28 Me. 539; Delaplaine v. 
Hitchcock, 6 Hill, 616; Havis v. Marchant, 1 Curtis’ C. 
©. 1386; Zuchtmann v. Robert, 109 Mass. 52. And it 
would seem that to the enforcement of an estoppel of 
this character with respect to the title of property, 
such as will prevent a party from asserting his legal 
rights, and the effect of which will be to transfer the 
enjoyment of the property to another, the intention 
to deceive and mislead, or negligence so gross as to be 
culpable, should be clearly established. 

There are undoubtedly cases where a party may be 
concluded from asserting his original rights to prop- 
erty in consequence of his acts or conduct in which 
the presence of fraud, actual or constructive, is want- 
ing; as where one of two innocent parties must suffer 
from the negligence of another, he through whose 





agency the negligence was occasioned will be held to 
bear the loss; and where one has received the fruits of 
a transaction, he is not permitted to deny its validity 
whilst retaining its benefits. But such cases are gen- 
erally referable to other principles than that of equita- 


ble estoppel, although the same result is produced; © 


thus the first case here mentioned is the affixing of 
liability upon the party who from negligence indirectly 
occasioned the injury, and the second is the appli- 
cation of the doctrine of ratification or election. 
Be this as it may, the general ground of the applica- 
tion of the principle of equitable estoppel is as we have 
stated. 

It is also essential for its application with respect to 
the title of real property that the party claiming to 
have been influenced by the conduct or declarations 
of another to his injury, was himself not only desti- 
tute of knowledge of the true state of the title, but 
also of any convenient and available means of acquir- 
ing such knowledge. Where the condition of the title 
is known to both parties, or both have the same means 
of ascertaining the truth, there can be no estoppel. 
Crest v. Jack, 3 Watts, 240; Knouff v. Thompson, 4 
Harris, 361. 

Tested by these views, the defense of estoppel set up 
in this case entirely fails. 

The decree of the Circuit Court must be reversed 
and the cause remanded for further proceedings in 
accordance with this opinion; and it is so ordered. 


—_>____—— 
COURT OF APPEALS ABSTRACT. 
APPEAL. 

To Court of Appeals: when case not appealable.-— 
Plaintiff brought action against defendant, claiming a 
balance due for services of $997.52. Defendant set up 
counter-claims amounting to $1,322.32 and interest. 
The referee before whom the case was tried found the 
value of plaintiff's services to be $1,303.34, upon which 
payments had been made of $320.50, leaving a balance 
of $982.84; that defendant’s counter-claim was $595.50, 
leaving $387.34, for which sum with interest, amounting 
to $412.29, plaintiff entered judgment. Held, that the 
judgment was not appealable to the Court of Appeals 
under the provision of law limiting appeals to cases in 
which the amount of the judgment or subject-matter 
in controversy exceeds $500. (Laws 1874, ch. 322, amend- 
ing Code, § 11.) Roosevelt v. Linkert. Opinion by 
Earl, J. 

(Decided Dec. 5, 1876.] 
DEED. 

When statement of quantity of land does not conclude 
vendee.— Plaintiff by contract agreed to purchase and 
defendant to sell a specified piece of land at $350 per 
acre. The amount of land stated in the contract was 
54 15-100 acres. At the time of making the deed de- 
fendant represented that the surveyor, who was his 
agent, had made a mistake in computation, and that the 
real amount was 56 15-100acres. By the consent of the 
parties, plaintiff believing the representation, the land 
was described in the deed by metes and bounds, the 
description closing thus: ‘‘ containing fifty-four fifteen- 
hundredths acres of land, be the same more or less, 
for the sum of three hundred and fifty dollars per 
acre.’”’ There was in fact but a little over 48 acres 
in the piece of land conveyed, but there was no 
fraud on the part of vendor. Held, (1) that the court 
were not confined in construing the deed to the very 
instrument in question, but it might be read in the 
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light of surrounding circumstances; (2) that the sale 
was of land by the acre, that the plaintiff was bound 
by the contract to pay only for the actual quantity of 
land contained in the piece, and was entitled to recover 
back from defendant the sum paid in excess of the 
sum he should have paid. Wilson v. Randell. Opin- 
ion by Andrews, J. 

[Decided Nov. 21, 1876. Reported below, 7 Hun, 15.] 

INSURANCE. 

1. Fire policy: misdescription of use of premises: es- 
toppel.— Plaintiff applied to a local insurance agent of 
defendant for insurance upon a building occupied as a 
dwelling, grocery and saloon. The agent knew the 
building, and the use which was made of it. A policy 
of insurance was issued which contained a clause set- 
ting forth that the building was occupied as_a dwell- 
ing. Plaintiff, doubting the validity of the policy, ap- 
pealed to the agent to have it so changed that there 
would be no doubt as to its validity, and was told that 
the wording in the policy properly described the build- 
ing, and the general agent afterward told plaintiff the 
same thing. In an action for loss, the defendant set 
up the misdescription in the policy as to the use of the 
house, as a defense, avoiding it. Held, that plaintiff 
having been, by the acts of defendant’s agents, misled 
as to the effect of the provision in the policy, and pre- 
vented from changing such policy, defendant could not 
take advantage of such provision, or exclude evidence 
of the declarations of its agents. Maher v. Hiber- 
nian Ins. Co. Opinion by Folger, J. 

2. Action for reformation of contract, and recovery 
thereon.— The complaint asked fora reformation of 
the policy to correspond with the intention of the in- 
surer, anda judgment for plaintiff upon it as reformed. 
Held, that evidence of the transaction between plain- 
tiff and the agents of defendant was admissible to 
establish the intention of the parties as to the terms of 
the contract. Held, also, that an action for the reform- 
ation of a contract, and a recovery thereon, can be 
brought, and it is not irregular to try such action be- 
fore a judge and jury. Ib. 

3. False statement in proof of loss. — By a condition 
of the policy it was provided that fraud or false swear- 
ing should vitiate the policy. The plaintiff in his proof 
of loss, that he was required by the policy to make, 
swore that the insured building was occupied as a 
dwelling-house, and for no other purpose whatever. 
Held, that the defendant knowing to the contrary, 
was not, and could not be deceived by the false state- 
ment, ani therefore could not take advantage of the 
same after having received the proof of loss without 
question. Ib. 

[Decided Nov. 14, 1876. Reported below, 6 Hun, 353.] 
MECHANICS’ LIEN. 

Completion of building by owner: when material-men, 
etc., have no claim.— Where, by reason of the inability 
of a contractor to complete a building, the owner was 
compelled to purchase materials and to employ labor to 
complete the same, held, that his expenditures upon 
that account could not be considered payments to the 
contractor under the mechanics’ lien laws. By the 
filing of liens for materials furnished to the contractor 
the material-men would acquire a right only to such 
sums as might be due to the contractor under the con- 
tract at or after the time of the filing of the notice of 
lien, but not to such sums as were paid by the owner 
to third parties for work and materials in completing 
the unfinished work, notwithstanding the contractor 





might be liable to the owner for such sums. Rodburn 
v. Seneca Lake Grape and Wine Co. Opinion by Ra- 
pallo, J. 
[Decided Nov. 14, 1876.] 

NEW YORK CITY. 

1. Contracts with officials of : implied liability.—Where 
@ person makes a contract with the city of New York 
for supplies to it without the requirements of the char- 
ter being observed, he may not recover the value 
thereof upon an implied liability. (Nelson v. Mayor, 63 
N. Y. 535, distinguished.) McDonald v. Mayor of New 
York. Opinion by Folger, J. 

2. When contract void.— Plaintiff furnished materials 
to officials of the city of New York which were used in 
the repair of a public way. It was not proved that the 
head of the department of the public works had certi- 
fied to the necessity for the purchase or use of the ma- 
terials, or that the expenditure therefor was authorized 
by the common council (Laws 1857, chaps. 438, 486), or 
that a contract had been entered into with the head of 
any department upon bids or proposals. Held, that 
the city was not liable, and this result was not affected 
by the fact that it was the duty of the city to keep the 
public roads in repair, and that the material was deliv- 
ered to the city superintendent of roads who had 
charge of performing that duty, and such officer certi- 
fied plaintiff's bills to be correct. It was the business 
of the plaintiff to know the extent of the authority of 
the officials with whom he was dealing and he had no 
right to presume that they transacted their business 
properly. Ib. 

[Decided Dec. 22, 1876.] 
REMOVAL OF CAUSE. 

1. Question of loss of jurisdiction, how raised.— A 
defendant may raise by answer the question of a loss 
of jurisdiction by a State court, by reason of proceed- 
ings taken under the laws of the United States fora 
removal of the cause to the Federal courts. Upona 
valid removal of a cause from the State to a Federal 
court, under the acts of Congress, the State court loses 
all jurisdiction, and acts done by it therein are coram 
non judice and void. Shaft v. Phoenix Life Ins. Co. 
Opinion by Folger, J. 

2. Corporation citizen under act of Congress: verifica- 
tion of petition.—In an action by a citizen of New 
York against a corporation formed under the laws of 
Connecticut, the attorney for the defendant appeared 
and at the same time filed a petition, as required by 
the act of Congress, for the removal of the case to the 
United States courts. That petition was verified by 
the general managing agent of the defendant. Held, 
(1) that defendant was a citizen of Connecticut within 
the meaning of the acts of Congress; (2) that the ap- 
pearance and filing of the petition was the act of the 
defendant; (3) that in such a case it would seem that 
the petition need not be verified (Sweeny v. Coffin, 1 
Dill. 73); and (4) if a verification was needed, that of 
the general agent of the defendant was sufficient, and 
the Supreme Court lost jurisdiction upon the filing of 
the petition. Ib. 

[Decided Dec. 19, 1876.] 
STATUTE OF FRAUDS. 

1. Contract for sale of personal property.— Plaintiff 
and defendant made a parol contract, whereby plain- 
tiff agreed to sell and defendant to purchase 1,000 cords 
of wood, or so much thereof as plaintiff could cut and 
deliver, for $3.50 and $3 per cord. Plaintiff subse- 
quently delivered and defendant accepted a quantity 
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of wood upon the contract. Held, that although the 
contract might have been void under the statute of 
frauds, the subsequent delivery and acceptance an- 
swered the requirement of that statute, and rendered 
it valid. Van Woert v. Albany and Susquehanna R. 
R. Co. Opinion by Earl, J. 

2. Contract to be performed within a year.— There was 
no time specified for delivery. Held, that the con- 
tract was not such as by its terms could not be per- 
formed within a year, and was not invalid on that 
ground. Ib. 

[Decided Nov. 21, 1876. Reported below, 1 T. & C. 256.) 


—_— > 


PROCEEDINGS IN SUIT NOT REVIEWABLE 
COLLATERALLY — PURCHASE OF PROP- 
ERTY IN LITIGATION. 


HE case of Tilton et al., appellants, v. Codfield et al., 
just decided by the Supreme Court of the United 
States, was an appeal from the Supreme Court of the 
Territory of Colorado, and involved these facts: On 
the 28th of August, 1865, the appellant sued out of the 
District Court of Arapahoe county, Colorado, a writ of 
attachment against the property of Judson H. Dudley 
and Thomas P. Ames, for the sum of $2,591.44. The 
indebtedness was stated in the affidavit to be upon an 
account for goods sold and delivered. On the same 
day the writ was served by attaching the real estate in 
controversy. A declaration was duly filed. The dam- 
ages were laid at $3,000. On the 27th of January, 1865, 
judgment was rendered for $2,591.44, and costs. This 
judgment was reversed by the Supreme Court of the 
Territory on the 10th of February, 1868. On the 9th of 
March, 1867, Dudley conveyed a large amount of prop- 
erty, including all that attached, and through this con- 
veyance appellees derive their title. On the 12th of 
September, 1868, the Tiltons, by leave of the court, 
filed in the attachment suit an amended affidavit and 
declaration, whereby were included asa demand in 
favor of the plaintiffs, a promissory note executed to 
them by Dudley and Ames for $2,592.90, and interest. 
This note was given to balance the account set forth in 
the prior proceedings, and represented the same debt. 
On the 1st of November, 1869, judgment was rendered 
against Dudley by confession for $5,652.80, and an 
order was made for the sale of the property attached. 
Pursuant to this order, the sheriff sold the attached 
property at public vendue to the appellants. and on 
the 13th of December, 1871, executed a deed to them. 
The appellees filed a bill and supplemental bill seeking 
to vacate the sale and annul the conveyance by the 
sheriff. The court decreed that the order of sale and 
the proceedings thereon touching the premises were 
nullities; that the sheriff's deed to the appellants was 
void; that the property should be forever discharged 
from the lien of the judgment, and that the Tiltons 
should be perpetually enjoined from intermeddling 
with or selling it. There was no ground for imputa- 
tion of fraud against the appellants, but they were 
bona fide creditors pursuing the proper method 
to collect their claim. The Supreme Court held, 
reversing the judgment of the territorial court, that 
the court wherein the attachment proceedings were 
had, had discretion to allow amendments, and the 
court of equity could not review the exercise of that 
discretion, even though it was erroneous. The opinion 
says further: The appellees are purchasers lite pen- 
dente. The law is, that he who intermeddles with 
property in litigation does it at his peril, and is as con- 





clusively bound by the results of the litigation, what- 
ever they may be, as if he had been a party to it from 
the outset. Inloe’s Lessee v. Harvey, 11 Md. 524; Sals- 
bury v. Benton, 7 Lans. 352; Harrington v. Slade, 19 
Barb. 8. C. 162; 1 Story’s Eq., §406. The appellees 
voluntarily took the position they occupy. They chose 
to buy a large amount of property, including that in 
controversy, from the fugitive debtor. This was done 
after the latter had been seized under the writ of at- 
tachment, and while the suit in which it was issued 
was still pending. They took the title subject to the 
contingencies of the amendments that were made, and 
of every thing else, not coram non judice, the court 
might see fit to do inthe case. The attachment might 
be discharged, or the judgment might be larger than 
was then anticipated. They took the chances and 
must abide the result. Having obtruded themselves 
upon the property attached, they insist that their pur- 
chase narrowed the rights of the plaintiffs and circum- 
scribed the jurisdiction of the court. Such is not the 
law. After their purchase, the court, the parties and 
the res stood in all respects as they stood before, and 
the judgment, sale and conveyance have exactly the 
same effect as if the appellees and the facts upon which 
they rely had no existence. 
—————_—__—_—_ 


JURISDICTION OF UNITED STATES SUPREME 
COURT AS TO BANKRUPTCY PRO- 
CEEDINGS. 

HE case of Wiswall et al., plaintiffs in error, recent- 
ly decided by the Supreme Court of the United 
States, involves the question whether the decision of 
a United States Circuit Court. in a proceeding upon an 
appeal taken under section 4984 of the Revised Stat- 
utes from the order of a District Court, rejecting a 
claim presented by a supposed creditor against the 
estate of a bankrupt, is reviewable in the Supreme 
Court. The court say that the cases are numerous in 
which it has been decided that we cannot review the 
action of the Circuit Courts in the exercise of their 
supervisory jurisdiction under the bankrupt law. 
Morgan v. Thornhill, 11 Wall. 74; Hall v. Allen, 12 id. 
454; Mead v. Thompson, 15 id. 688; Marshall v. Knox, 
16 id. 555; Coit v. Robinson, 19 id. 274; Stickney v. Wilt, 
23 id. 150; Sandusky v. National Bank, id. 293. The 
principle upon which these decisious rest is, that a 
proceeding in bankruptcy, from its commencement to 
its close upon the final settlement of the estate, is but 
one suit. The several motions made and acts done in 
the bankrupt court in the progress of the cause are not 
distinct suits at law or in equity, but parts of one suit 
in bankruptcy, from which they cannot be separated. 
As our jurisdiction extends only to a re-examination 
of final judgments or decrees in suits at law or in 
equity, it follows that we have no control over judg- 
ments and orders made by the courts below in mere 
bankruptcy proceedings. The Circuit and District 
Courts have concurrent jurisdiction of ‘‘all suits at 
law or in equity brought by an assignee in bankruptcy 
against any person claiming an adverse interest, or by 
any such person against an assignee, touching any 
property or rights of the bankrupt transferable to or 
vested in such assignee”’ (Rev. Stat., § 4979); but 
such suits, when prosecuted, are no part of the bank- 
ruptcy proceeding. They are in aid of such a proceed- 
ing, but while progressing are entirely separate from 
and independent of it. They are used by the bankrupt 
court to settle the rights of parties who are not subject 
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to its jurisdiction in the suit in bankruptcy, and who 
therefore cannot be affected by any judgment or de- 
cree that may be made in that cause. Appeals and 
writs of error to this court in such suits are allowed, 
and these are the appeals and writs of error referred 
to in section 4989. The question, then, to be deter- 
mined in this case is, whether proceedings by creditors 
to prove their demands against the estate of a bank- 
rupt are part of the suit in bankruptcy, or separate 
and independent suits at law or in equity. The court 
hold that they are part of the suit in bankruptcy, and 
that the decision of the Circuit Court thereupon is 
final and not reviewable in the Supreme Court. 

This is in accordance with the views expressed by 
Mr. Justice Clifford when he delivered the opinion of 
the court in Morgan v. Thornhill, 11 Wall. 65. As, 
however, the question was not then directly presented 
for adjudication, the same learned justice subsequent- 
ly saw fit, in Coit v. Robinson, 19 Wall. 284, to leave it 
open for further consideration. Now, however, when 
the question is fairly presented, and after it has been 
fully argued, the court hold that what was thus said 
in Morgan v. Thornhill was correct, and that it has no 
jurisdiction upon error in this class of cases. 


——_—___—__ 


BOOK NOTICES. 


Practical Life Tables, by Alexander McKean, deduced from 
the Northampton, Carlisle and recent Government 
Observations, containing upward of fifteen thousand 
distinct quantities, and affording, without the necessity 
of reference to 7 other tables, correct data for the 
ready solution of all cases occurring in the actual trans- 
action of business in Life Assurance and Annuities, 
comprehending assurances on single and joint lives, 
annuities immediate and deferred, endowments, rever- 
sions, absolute and contingent, and generally, every 
other amg ed dependent on the probable duration 
of human life; and particularly showing in an original 
and condensed form, admitting of the easiest inspec- 
tion and reference, the values of £1 annuity on two 
oint lives at all combinations of ages, from 14 to 72, 

oth inclusive, deduced from the Northampton and 
Carlisle Tables of probabilities, and assuming the im- 
provement of money at three, four, five and six per 
cent per annum. 

Exposition of the Practical Life Tables, with digest of the 
most approved Rules and Formule (illustrated by 
numerous examples), for the solution of all cases occur- 
ring in the actual daily business of Life Assurance, 
Annuities, Reversions, etc. To which are added general 
remarks on the constitution of various life offices, and 
particularly as to the different modes of allocating their 
profits, together with Tables of the Values of Policie 
according to the Northampton law of mortality, an 
the improvement of money at four per cent, as also 
Tables showing the Values of Reversions, both in 
money and stock, accurding to the Carlisle Table of 
Mortality, adapted to various rates of interest and 
various prices of stock, more full and complete than 
any heretofore published. By Alexander McKean, 
Actuary, Bridge street, Blackfriars, London. London: 
Published for the author. American Edition: Pub- 
lished by John D. Parsons, Jr., 1876. 


OOKS prepared for the use of lawyers are not, asa 
rule, entertaining to the general reader. Yet 
some treatises upon legal subjects are, to one with a 
cultivated mind, really pleasant reading. There are 
other works which at first seem dry and difficult, but 
upon close acquaintance become almost fascinating. 
There are still other volumes that are readable, but 
which under no circumstances can afford pleasure, al- 
though they may instruction to the reader, and these 
are perused as a matter of duty or necessity. There is 
yet another class of books to which the volumes before 
us belong that are not readable at all, and whose only 
merit is that they are exceedingly useful. 
The work under consideration treats, so to speak, of 
the problem of life. Not that problem as it appears 





to the sociologist or the theologian, but as it enters 
into business calculations, and affects the rights of 
property. The field embraced is narrow, perhaps, 
but there is this advantage,that the fundamental truths 
are known and certain, and do not change, neither 
do men’s minds change or vary concerning them. The 
formule and tables here contained will be as useful a 
hundred years hence as they are to-day, and we doubt 
not, many of the copies of this edition will then be in 
use, just as almost all of the copies of the edition is- 
sued forty years ago are in active use to-day. 

This work, which has received the approval of the 
highest court of the State (Jackson v. Edwards, 7 
Paige, 386, at page 408), consists of, first, a large chart 
covered with figures, so arranged that, with the given 
data, any case arising in the daily business of life 
assurance, annuities, pensions and such matters as 
depend upon the continuance of a human life, may be 
solved with as great facility as the interest on a given 
sum of money for a specified time can be determined 
from a book of interest tables. That the calculations in 
this chart are accurate has been demonstrated by forty 
years’ use in England and this country. The second part 
of the work consists of an explanation of the use of the 
chart, and various formule covering every conceivable 
case which can arise. The chart in its estimates is 
based upon both the Carlisle and the Northampton 
tables of mortality, one or the other of which is 
adopted in all calculations of this nature; the North- 
ampton tables being adopted by the Supreme Court 
of this State. The pound sterling is used in the formu- 
las, but as the fractions are expressed in decimals, 
this fact is of little moment. 

It may be asked to whom such a work will be of use. 
To those having to do with life insurance of course, 
but will it be to the lawyer? To the life insurance 
actuary, and, indeed, to every one who is permanently 
engaged in that business, it is as much a necessity as is 
a work on practice to the attorney, or an interest table 
to the banker. Insurance business may be done with- 
out such a work, indeed, and we have known an at- 
torney who did not consult books in practice, and a 
banker who computed his own interest, but both 
banker and attorney made egregious blunders, one to 
his own, and the other to his client’s loss. But insur- 
ance men know too well the value of this treatise to 
dispense with its use. To the bar it is not so well 
known, and we have been cognizant of several instan- 
ces in legal practice, when the use of it would have 
saved a vast amount of labor. In the apportionment 
of moneys arising on partition sale, in the adjustment 
of trust funds in the settlement of the estates, and 
upon other occasions, such a work is liable to be 
needed, and a lawyer in active practice is liable to fre- 
quently want its assistance. To those dealing in real 
property, it must frequently prove of great benefit, as 
by it the present value of every kind of contingent in- 
terest, depending on lives, may be readily ascertained. 
It is difficult to name all the instances in which it may 
be of use, but to'persons in the kinds of business named, 
or to those of them who are to any extent employed, it 
isjsure to prove useful. Both the chart and the explan- 
atory volume are fac simile reprints from the Eng- 
lish edition, and are clearly printed and elegantly 
bound, and the chart is mounted on strong linen 
cloth, and so arranged as to fold compactly without 
injury to the print, and to endure the wear to which 
it must be necessarily subjected when in actual use. 
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Cases argued and determined in the Circuit Courts of theUnited 
States for the ‘udicial Circuit. + Wil- 
liam Wood, the Circuit Judge. Vol. Il. Chicago: 
Callaghan & Company, 1876. 

The reports of decisions in the Federal courts are rap- 
idly becoming more and more valuable. While the great 
bulk of litigation in which the public and the profes- 
sion generally take an interest is aud must always con- 
tinue to be in the State tribunals, the traffic between 
different sections and a distrust of the fairness of local 
courts in respect to certain kinds of cases is throwing 
into the Federal courts much business that in times 
past would not have come there. Thus the Circuit and 
District Courts are no longer confined to the adjudi- 
cation of cases arising under the Federal laws, but have 
more or less to do with those questions which arise in 
every-day life; and the reports of these decisions have 
an interest to those engaged in the general practice of 
the law, as well as to those making a specialty of patent, 
bankruptcy or admiralty law. In former times, how- 
ever, the decisions of the Circuit and District Courts 
were not separately reported, but were scattered 
through various publications, rendering them difficult 
of access. This led some of the judges of these courts 
to undertake the task of reporting, and the conse- 
quence has been that we have now several very valu- 
able series of the reports of the decisions, among which 
are those of Judge Wood. The present volume con- 
tains a number of very valuable cases, among which we 
notice the following: United States v. Hammond, p. 
197, where it is held that the presence of one disquali- 
fled person upon the panel of a grand jury vitiates the 
indictments found by it. Raymond v. A Cypress Raft, 
p. 213, where the jurisdiction of a Court of Admiralty 
over a raft was denied. Paul v. Bark Ilex, p. 229, 
where it was held that a stevedore has no maritime 
lien upon a ship for his services in loading and storing 
her cargo. Morgan v. N. O. M. & T. Railroad Co., p. 
244, involving a question of contract, and conflict of law. 
Davey v. Barkentine Mary Frost, where the extinguish- 
ment of a fire upon a ship lying at a city wharf is held 
to give the firemen no right of salvage. Plant v. Gunn, 
p. 372, in which the question of compounding a felony 
is considered. Ex parte Bridges, p. 428, where perjury 
in a proceeding under an act of Congress before a Fed- 
eral officer is held not punishable in the State courts. 
Copley v. Grover & Baker S. M. Co., p. 494, where it is 
decided that a private corporation is liable in an action 
for malicious prosecution. Thompson v. Knickerbocker 
Life Ins. Co., p. 547, and Morey v. N.Y. Life Ins. Co., 
p. 663, both involve interesting questions relating to 
life insurance. Sonnebron v. Stewart, p. 599, holds that 
proceedings to put a debtor in bankruptcy should not 
be resorted to as proceedings in terrorem to collect a 
debt. Greely v. Scott, p. 657, is an interesting home- 
stead case. In Leathers v. Salow Wrecking Company, 
p. 680, photographic copies of documents on file at 
Washington, properly authenticated, are held admis- 
sible in evidence. The head-notes to the cases are ex- 
cellent, and the index is good. The volume contains a 
table of cases cited, and is well printed and bound. 

—_———_>—_———_. 
STATE BAR ASSOCIATION. 
(OFFICIAL. ] 

MEETING of the Committee on Admissions of 

The New York State Bar Association will be held 
at the Delavan House, in the city of Albany, on the 
30th day of January, 1877, at 3 o’clock P. M. of that 
day, pursuant to adjournment. 





COURT OF APPEALS DECISIONS. 

HE following decisions were handed down in the 

New York Court of Appeals on Tuesday, Jun- 
uary 16, 1877: 

Motion for reargument denied, with $10 costs (opin- 
ion on file with reporter) — Cochran, executor. v.Inger- 
soll.— Judgment affirmed, with costs—Smith v. 
Scholtz: Miller v. Brenham; Filer v. N. Y. Cent., etce., 
Railroad ; Norton v. Pattee; Cudney v. Cudney; Train 
v. Holland Purchase Ins. Co.; Greene v. Thomas; 
Robertson v. Atlantic Mutual Ins. Co.; Morse v. Pur- 
vis.—— Order affirmed — Clark v. Lyon.—— Judgment 
reversed and new trial granted, costs to abide event — 
Parsons v. Johnson; ‘Smith v. McKinney; Smith v. 
Kidd; Mowry v. Sanborn; Wood v. Lafayette.— 
Judgment modified by striking out the allowance for 
extra costs, and as so modified affirmed, without costs 
as to either party in this court — People v. New York 
and Staten Island Ferry Co.— Order affirmed, with 
costs — In re Rhinelander; In re Zborawski; In re N. 
Y. ‘Episcopal Public School.—— Judgment modified 
by adding to the allowance to the appellant by the 
court below of $239, made up of three items, and $300, 
also made up of three items, as stated in opinion of 
Folger, J., with proper adjustment of interest, and as 
modified, affirmed, without costs as to either party in 
this court — Hannahs ‘v. Hannahs.— Judgment of 
Supreme Court and decree of surrogate reversed and 
proceedings remitted for rehearing by the surrogate, 
costs of this court to be paid out of the estate — Law- 
rence v. Lindsay — three cases. —— Judgment reversed 
and judgment for plaintiff on demurrer, with costs — 
People ex rel. Conway v. Supervisors.— Order af- 
firmed and judgment absolute for plaintiff on stipula- 
tion, with costs — Curtiss v. McNair.— Judgment 
reversed and demurrer overruled and judgment or- 
dered for plaintiff, with costs, unless defendants shall 
pay the plaintiff all the costs subsequent to the de- 
murrer, and answer the complaint within thirty days 
after notice of filing the remittitur in the Supreme 
Court— Eno v. The Mayor.— Order reversed and 
application dismissed, with costs —In re City of Buf- 
falo for the appointment of Commissioners.—— Order 
reversed as to costs and disbursements in excess of 
$10, and residue of appeal dismissed as to either party 
in this court — Conklin v. Taylor.—— Order affirmed 
and judgment absolute for plaintiff on stipulation, 
with costs — Cook v. Clark.—— Order of General Term 
reversed and judgment of Special Term affirmed, with 
costs — Tice v. Tice. —— Judgment reversed and com- 
plaint dismissed, without costs— Foster v. Town- 
shend.—— Order affirmed and judgment absolute for 
defendant on stipulation, with costs— The New York 
Dyeing, etc.,*Establishment v. Berdell.—— Appeal dis- 
missed, with costs — Gallup v. Babsen. 

———___-@—___ 


NOTES. 

ORD NEAVES, judge of the Court of Sessions 
in Scotland, of considerable prominence as a 
lawyer and a writer, died at Edinburgh on the 23d 
ult., aged 76.—~ Ex Chief-Justice Ether Shepley, of 
Maine, died on the 15th inst., at the age of 87 years. 
He was United States Senator from 1833 to 1836, and 
was father of General Shepley, military governor of 
Louisiana during the war.—— Charles D. Birdseye, a 
member of the New York bar, formerly well known, 
died last week.— Judge McCully, of the Nova Scotia 
Supreme Court, died at Halifax, N.S., on the 2d inst., 

in his 69th year. 
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The Solicitors’ Journal, in speaking of the disposi- 
tion of courts to hold that the question of negligence 
is one of law, says it is absurd that such questions 
should be allowed to be spoken of as questions of law, 
or that they should ever find their way into the re- 
ports. The whole difficulty arose from the strong 
tendency of juries to find iniquitous verdicts against 
companies, which produced an almost equally strong 
tendency on the part of judges to interfere with ques- 
tions of fact in order to keep some sort of control over 
the partiality of jurymen. This was always done on 
the pretext that the question involved was, whether 
there was any evidence to go to the jury. The line 
that these cases have taken in this respect illustrates 
the constant tendency there is in all legal systems 
toward fictions in order to mask deviations from gen- 
eral principles which it is thought dangerous openly to 
interfere with, but the application of which to a par- 
ticular class of cases is inexpedient. 

The Court of Queen’s Bench in Ontario, Canada, in 
the recent case of Leprohon v. City of Ottawa, decided 
that the local legislatures of the Dominion have not 
power to impose a tax upon the salaries of officers of 
the House of Commons. ——In the case of Booth v. 
Meyer, recently decided by the Supreme Court of 
Pennsylvania, after the filing of a petition by a mem- 
ber of a partnership, praying that himself and his 
partners might be declared bankrupts, but before an 
adjudication, another of the partners brought a suit 
on an individual claim. The defendant in this latter 
suit filed an affidavit of defense setting forth the com- 
mencement of the bankruptcy proceedings. The 
court held that the pendency of these proceedings was 
no valid defense, either in bar or in suspension of the 
action, and that the affidavit was therefore insufficient. 
—— The Supreme Court of Georgia, in the case of Wil- 
liams v. Grover, just decided, held that when a defend- 
ant has sold all his property, a plaintiff in execution 
may levy on any of such property, subject to the lien 
of his judgment, at his option, without regard to the 
order in which the defendant sold the different por- 
tions. 

The Lieutenant-Governor of Guernsey has just ex- 
ercised the prerogative vested in him by the Crown, of 
deporting a foreign resident from that island and the 
islets which constitute the bailiwick of Guernsey. 
The individual in question is a Frenchman named De 
Fabey, who claims the title of colonel, and who has 
within the last few years established himself as con- 
ductor and printer of a weekly newspaper entitled 
Gazette des Isles de la Manche. A few months ago, on 
the death of Mr. Clucas, presiding judge'of theiCourt of 
Alderney, which is in the bailiwick of Guernsey, that 
paper, in what purported to be a biographical notice of 
Mr. Clucas, made an attack on his personal and judi- 
cial character. Not content with this, the writer ex- 
pressed a hope that he might be permitted to write a 
memoir of the widow of the deceased judge, premis- 
ing that he would say any thing but soft things of her 
when she died. For this a criminal information was 
filed against De Fabey as printer and publisher, and 
the result was that the Royal Court of Guernsey sen- 
tenced him to pay a fine of £200 to the Crown, and 
awarded damages to the same amount to Mrs. Clucas, 
with costs. Failing means to pay either sum, the de- 
feudant was committed to prison, where he still re- 
maine. During the time of his incarceration his paper 





contained an article reflecting on the moral conduct 
of the first law officer of the Crown in Guernsey (the 
Queen’s procureur); and we now find that the lieuten- 
ant-governor has intimated to the prisoner that he 
will be released from custody on January 15, 1877; but 
that upon his liberation he must forthwith remove 
himself beyond the limits of the bailiwick. In the 
meantime Mrs. Clucas has arrested De Fabey’s print- 
ing plant and other chattels for the recovery of the 
damages awarded to her, and the arrest has been con- 
firmed by the Guernsey Court. It was a similar case 
of exercise of prerogative some years ago on the part 
of Sir William F. P. Napier, when Lieutenant-Gov- 
ernor of Guernsey, which led to a conflict of authority 
between the civil and military executive, when Her 
Majesty in council ruled that the latter had power to 
expel foreigners from the land without any interven- 
ing process in the civil or military courts.—— The leg- 
islature of Western Australia has just passed a bill to 
legalize marriage with a deceased wife’s sister. When 
this bill and that from Queensland have received the 
royal sanction such marriages will be legal throughout 
the Australian continent. The lower house of the 
New Zealand legislature have five times passed a simi- 
lar bill. 

A meeting of the Executive Committee of the New 
York State Bar Association was held in Albany on the 
13th inst., Judge John K. Porter presiding. There 
were present, from New York, Colonel Elliott F. 
Shepard and Albert Matthews; from Albany, Marcus 
T. Hun; from Troy, Esek Cowen; from Saratoga, 
John R. Putnam. Telegrams of apology were read 
from other members, who were snowed up in the cars 
on the western trains. The committee appointed us a 
sub-committee on admissions in the First Depart- 
ment, Charles A. Peabody, Henry D. Sedgwick, Wil- 
liam Allen Butler and Louis L. Delafield. The Presi- 
dent designated the following members of the various 
standing committees to call their respective com- 
mittees together: On Admission— Peter S. Danforth, 
of the Third Judicial District of the State. On Griev- 
ances — Hamilton Fish, Jr., Second District. On Law 
Reform — Hon. Matthew Hale, Third District. On 
Prizes— E. F. Shepard, First District. On Legal 
Biography — Hamilton Odell, First District. A dis- 
cussion of considerable length followed on amending 
the by-laws, and it was finally settled to reduce the 
number requisite to form a quorum of the Committee 
on Admissions from seventeen to five. A by-law was 
also adopted authorizing all the standing committees 
to do their business by correspondence. The Associa- 
tion has now 365 members, with 200 names proposed 
for membership. 

The case of Bennet v. Ellison, decided on the 15th 
ult. by the Supreme Court of Minnesota, decides a 
question of importance to debtors. The court held 
that an assignment by a debtor of his property, pur- 
porting to be for the benefit of his creditors, and fair 
on its face, ifin fact executed by the assignor with 
the intent and for the purpose of thereby effecting a 
compromise with his creditors, is void even though the 
assignee have no notice of such intent. The same 
court also decide in Bemis v. Commissioners of Rice 
Co., that a sheriff has no power to bind his county by 
the offer of areward for the re-capture of a person 
charged with crime who has escaped from the county 
jail. —— In the case of Hershfield v. Lind. Bright. & So. 
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Coast Ry., just decided by the Queen’s Bench division 
of the English High Court of Justice (25 L. T. Rep. N. 
8. 473), which was an action for injuries arising from 
a railway accident, it was pleaded that the plaintiff 
had, upon payment of a certain sum, released the de- 
fendants from all further claim. Plaintiff replied that 
such release had been obtained by fraudulent misrep- 
resentation of facts, and of the legal effects of the deed 
of release. The court held, upon demurrer, that the 
fraudulent misrepresentation alleged invalidated the 
deed. 

In Cody v. Central Pacific Railroad Co., just decided 
by the United States Circuit Court for the District of 
Nevada, one Meur purchased a through emigrant 
ticket from Baltimore to San Francisco, at reduced 
rates, over the Union and Central Pacific railroads asa 
part of the route. Upon the ticket was a contract, 
containing certain limitations, one of which was that 
it was not transferable. This contract was signed by 
Meur. At Omaha the contract was taken up, and an 
exchange check issued to Meur, which purported upon 
its face to call for “‘ one continuous emigrant passage ”’ 
from Omaha to San Francisco. Meur traveled on the 
check to Palisade, in the State of Nevada, and sold it 
to plaintiff, who attempted to ride on the ticket upon 
the same train, but was ejected. The court held that 
he was not entitled to ride on that check, and say that 
a contract for ‘“‘ one continuous emigrant passage from 
Omaha to San Francisco,’”’ is not a contract to carry 
one person from Omaha to an intermediate station, 
and a second to another station, and so on, but only a 
contract to carry the same person through the entire 
route. —— What’s ina name? Ina suit recently tried 
before vice-chancellor Bacon, the plaintiff’s name was 
Bottle, one of the defendant’s was Knocker, and that 
of another defendant Keys. 


The Supreme Court of this State at the General 
Term of the Fourth Department, in the case of Pres- 
byterian Society of Knoxboro v. Beach, recently de- 
cided, held that where divers persons of different 
denominations signed a subscription paper “for the 
purpose of building a Presbyterian Church edifice,” 
the subscriptions being payable to a treasurer to be 
appointed by the subscribers, and the paper contained 
no mention of any attempt to, or intention of, form- 
ing any religious society or corporation, and a church 
edifice was afterward constructed and the plaintiff was 
created a religious corporation under the statute, the 
right to recover the subscriptions did not vest in the 
plaintiff, and no action could be maintained by it to 
recover of the defendant, one of the subscribers, but 
who had not participated in the formation of the cor- 
poration, the amount of his subscription. 


The Supreme Court of Georgia in the late case of 
Larey v. Taliiaferro, held that when one, in trading 
property, says he will warrant it to be sound in every 
respect, his declaration may amount to a representa- 
tion as well as to a warranty, and that an express war- 
ranty, knowingly false, may be waived as a contract, 
and an action be brought for the deceit. 6Ga.584. It 
further held that one who knowingly trades property 
afflicted with a contagious disease, is not entitled to 
any notice, when the existence of the disease is after- 
ward discovered by the purchaser. What is already 
known need not be communicated. 





PUBLISHERS’ DEPARTMENT. 








F the Law Journat in the past it is not necessary 
to speak. Its fourteen volumes speak for them- 
selves. Of the LAw JourRNAL for 1877 its Conductors 
wish to say this: That it will be a better law paper 
than it has ever been before. Special efforts will be 
made in each of its departments, to make*it more en- 
tirely answer the needs and expectations of the prac- 
titioner, the legal scholar, and the scientific jurist. 
More especially will attention be given to the collec- 
tion of all important decisions from all parts of the 
country, and a careful and accurate presentation of 
them, either in full, or in such condensed form that 
their value will not be impaired. The LAw JOURNAL 
is not a Report, and consequently we have never at- 
tempted to fill its pages with cases in extenso. It has 
been our practice, however, to report in full, cases of 
unusual interest. The others we have given in ab- 
stract, thereby being enabled to give a much greater 
number and variety of principles and cases. While 
we shall hereafter follow this same general plan, we 
shall extend the space devoted to important cases, and 
make a more extended and thorough collection of 
them. To enable us to do this, and not diminish the 
amount and variety of miscellaneous matter and ab- 
stracts, we shall in the future, as we have frequently 
done in the past, increase the size of the Law JouR- 
NAL from four to eight pages, as the matter may re- 
quire. 

All decisions of the Supreme Court of the United 
States are sent to the Law JOURNAL as soon as an- 
nounced, and are reported by us — the more important 
ones in full, and the others in a condensed form. We 
shall hereafter give promptly an abstract of all decis- 
ions of the Court of Appeals, and shall report the 
more interesting cases in full. We shall, besides this, 
give a weekly digest of the decisions of general interest 
of the courts of all the States, and full reports of the 
leading cases. The Digest of English cases will be 
carefully attended to, and all cases of interest in this 
country will be noticed. 

The Publishers of the LAw JoURNALare assured that 
they have always given to their subscribers the worth 
of their money. Indeed, measured by the character 
and extent of the work and the price of like journals, 
they have given them more than their money’s worth. 
The annual subscription price to the English Law 
Times is $9; to the English Law Journal and notes, 
which correspond to our abstract, $15; to the Solic- 
itors’ Journal over $7; to the [rish Law Times $9; and 
none of, these give more or a better quality of reading 
matter than the LAw JOURNAL gives for $5; and in 
this country the two or three weekly Notes of Cases, 
Digests, etc., charge $10 a year or $5 a volume, although 
the LAw JOURNAL gives in notes or in full, more cases 
every week, besides its miscellaneous matter. 

But in view of the fact that these are “‘ hard times,” 
and many feel unable to take more than one legal pe- 
riodical, the publishers purpose to give still more than 
heretofore, and to make the Law JOURNAL supply 
every want in the direction of a legal periodical, by 
giving every thing likely to be found in any serial law 
publication. They purpose to make it still mure em- 
phatically the best and the cheapest law paper pub- 
lished. 


The Index of vol. 14 is issued with this number. 
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ALL communications intended for publication in the 
LAw JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 

THE PUBLISHERS have made arrangements whereby all 
decisions of the Supreme Court of the United States will 
be forwarded to the ALBANY LAW JOURNAL, from the 
office of the Clerk of the Court, as soon as announced. 
The most important of them will be published in full, and 
of the others, abstracts will be given. 








The Albany Law Journal. 





ALBANY, JANUARY 27, 1877. 








CURRENT TOPICS. 


‘TV —HE Bar Association of Illinois has been success- 

fully organized and has entered vigorously upon 
its work. It has enrolled among its members many 
leading. lawyers, and, if we mistake not, it will 
have a marked influence upon the future legislation 
of that important State. Already a committee ap- 
pointed by it has devoted ten days to drafting a bill 
for the better organization of the courts, and has 
adopted a plan which will, without doubt, be ac- 
cepted by the legislature. This speaks well for the 
bar of Illinois, and indicates that when it starts 
upon an enterprise of this kind it does so in earnest. 
Another thing exemplifies the spirit which influ- 
ences those who have taken the initiative in this 
new organization, and that is a resolution directing 
the printing of its constitution and bye-laws, and the 
sending of a copy of them to every member of the bar 
in the State. Thus the Illinois Bar Association in- 
vites every member of the profession it undertakes 
to represent to join hands with it. And this is 
right and is the way to insure success. A body em- 
bracing only the leaders or those whom intellect or 
wealth has placed in high social position, may have 
its weight in influencing legislative or public opin- 
ion in relation to matters wherein the members of 
the bar have a common interest, but it cannot have 
that powerful, that all-controlling influence which 
we all understand to be possessed by a united bar. 
To bring the whole profession of the State into 
sympathy with it is the first duty of a State Bar 
Association, the proper performance of which will 
render that of all other duties comparatively easy. 
A bar association is for the whole bar, and every 
limitation which effects the exclusion of ever so 
small a portion of the bar is in so much a limitation 
upon the proper objects and influence of the asso- 
ciation. We do not suppose anywhere near all the 
members of the bar in any State will unite with the 
State association, but they should all be asked to do 
so, and we are glad to see the step taken in this 
direction by the Illinois Association. 


Vow. 15.— No. 4. 





The bankrupt law is receiving its annual meed 
of condemnation from the various representatives 
of trade and commerce. The National Board of 
Trade some weeks since petitioned for certain 
changes, the adoption of which would render it to 
a great extent a dead letter. The National Stove- 
makers Convention recently held at Troy favored 
its repeal, and the leading mercantile agency in the 
country, in its annual report upon the state of trade, 
pronounces it the fruitful source of failures, and says 
that ‘‘ whatever laudable purpose was contemplated 
in the enactment of such a law, it is vastly over- 
balanced by the encouragement it affords to those 
who desire to force their creditors into accepting 
less than the face of their claims.” We can give a 
better reason still for its repeal, namely, that it is 
a detriment to legitimate law business. 


Among the contracts which are producing at the 
present time much litigation in the petty courts 
throughout the country are those relating to sales of 


| sewing-machines. The parties to this kind!of bargain 


are almost uniformly a sewing machine company 
represented by an agent, on the one hand, and a 
woman dependent upon her own labor for support 
on the other. The action is generally replevin, and 
the evidence given or tendered shows a striking ex- 
ample of the disadvantages under which those of 
scanty means and ignorant of the tricks of traffic 


labor when dealing with persons shrewd in making a 


trade and backed up by vast wealth. The circum- 
stances attending the transaction are usually these: 
A representative of a sewing machine company visits 
a woman earning small wages, and pictures to her 
the great income she could derive from the use of a 
sewing machine, which he says he will sell her for 
say $70, payable in easy installments of $5 per 
month, which sum he says is but a trifle of what she 
can readily earn by the use of the machine. In 
order to relieve her mind of all doubt, he promises 
to see that she has all the work she can do at a 
good compensation until the machine is paid for. 
The girl believes kim and agrees to take the ma- 
chine at the terms offered. When the machine is 
delivered the purchaser is asked to sign a paper 
which is represented to her to be a receipt, and 
which does read like a receipt. It contains, how- 
ever, a statement that the machine is hired at $5 
per month payable in advance, and in case of a 
failure to pay the rent, as agreed, the signer of the 
receipt agrees to deliver up the machine to the com- 
pany at her own expense, under the penalty of the 
law. Not a word is said about a sale, but on the 
back of the ‘‘receipt” is a notice in fine print that 
‘‘no bargains or agreements between the agent not 
specified in this agreement will be considered bind- 
ing on the company.” The agent sees that work 
comes to the one taking the machine until $45 or 
$50 are paid him. Then the supply of work fails 
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and payments stop. He then demands the machine, 
and the girl learns, for the first time, that she has 
no interest in the machine, and that all the money 
she has parted with has gone for nought, and when 
she comes into a court of justice to assert her equity, 
she finds that the laws of evidence forbid her to 
gainsay the agreement contained on the paper she 
has signed. This wrong is not an unusual one, but 
it has been and is daily being perpetrated all over 
the country, inflicting loss and suffering upon a 
feeble and defenseless class. It would seem as if 
the courts might find some way in which the unjust 
enforcement of these contracts could be prevented, 
and we are glad to say that the Supreme Court of 
Minnesota appears to have so done in Domestic Sew- 
ing Machine Co. v. Anderson, which we publish in 
our present number. 


The promptness with which the New York daily 
press report judicial decisions is illustrated in a 
notice of the decision in the case of Rebling v. Dun- 
can, Sherman & Co., by the Court of Appeals, 
which appears in the New York Herald of January 
17. It is there stated that the decision has ‘‘ just 
been rendered.” An abstract of it appears in the 
Law JourNnAL of December 23, 1876. 


The proposed Federal legislation with regard to 
the protection of immigrants makes slow progress. 
This is not because the laws suggested are unjust 
or will work no benefit to the country, but because 
there is a stong opposition, on the part of steamship 
companies engaged in the transportation of immi- 
grants, to their passage. That the class of persons 
who come here from abroad to settle needs protection 
and possibly help, immediately upon landing, is not 
disputed, and that the cost, to a reasonable extent, of 
such protection and help ought to be borne by the 
class itself whose members are benefited, is admitted 
by every unprejudiced person. But the imposition 
of this expense in the only way it can be imposed 
and collected is believed, and perhaps with reason, 
by the steamship companies to affect the amount of 
their profits. They, therefore, are interested against 
any legislation looking toward the revival, under 
Federal authority, of the system until lately in force 
under the laws of this State. State legislation of 
this character would never have been declared un- 
constitutional if it had not been dishonestly em- 
ployed in California to check immigration and to 
persecute a race unpopular with the mob. The 
Supreme Court when passing upon the question 
found itself under the necessity of doing away with 
State enactments, whose only purpose and result was 
good, in order to condemn a law passed in the in- 
terest of a low prejudice, aud which was as infa- 
mous as any that ever disgraced the statute book of 
any country. We trust that in the matter we have 
mentioned, Congress may be independent enough to 





enact the bills now before it, notwithstanding the 
respectability and wealth represented in opposition 
to them. The people of this country and the im- 
migrants need the legislation; it is of little moment 
if the profits of the steamship companies should be 
a trifle less in consequence of it. 


It is stated that one of the steamship companies 
has commenced an action in the United States 
Circuit Court, to recover back a million or so of 
money paid by it under the tax imposed by laws of 
this State upon passengers brought by it to this 
country. ‘The act being declared unconstitutional, 
it would seem that any money exacted thereunder 
might be recovered back. But the most of the 
money was paid, not because the law required it to be 
paid, but to get rid of something else which the law 
did require. It would appear, therefore, that the 
payments were made voluntarily and the company 
has no claim to reimbursements for them. At least 
we think it will be some time before the prayer of 
the complainant’s bill, that Ward’s Island and the 
buildings on the Battery be sold to compensate it, is 
answered in the affirmative. 

The day of the emancipation of woman from the 
disabilities under which she at present labors in 
respect to admission to practice at the bar, seems to 
be not far off. The House Committee on Judiciary 
have agreed to report a bill providing that any 
woman who shall have been a member of the bar of 
the highest court of any State or Territory, or of 
the Supreme Court of the District of Columbia for 
the space of three years, and shall have maintained 
good standing before such court, and who shall be a 
person of good moral character, shall, on motion 
and production of such record, be admitted to 
practice before the United States Supreme Court. 
This bill seems to us to be open to two objections. 
First, it makes an unjust discrimination in favor of 
women in those sections of the country where the 
State bars admit females as attorneys. And second, 
it limits the right to practice to the highest court. 
If there is any reason sufficient to authorize a 
change in the long-established rule, it will authorize 
a change which will benefit the women of every 
section alike, and which will reach the lower courts 
as well as the higher one. 


There is little danger of the lawyers falling under 
the curse denounced against that class of individuals 
of whom all speak well; in fact, the usual expressions 
of opinion are, and have long been, in the other 


direction. Our profession is pretty generally held 
up as being in league with criminals and cheats, and 
as ready to lend our learning and skill in the 
furtherance of any cause, whether meritorious or 
otherwise, upon the sole condition that we are weil 
paid. The causes of this prevalent opinion are un- 
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doubtedly numerous, but we think that our fellow- 
citizens, the clergy, have directly or indirectly done 
much to create a popular antagonism toward us. 
The text ‘‘ Woe unto ye Lawyers,” has formed the 
topic of many a sermon and tract, and the terrible 
example in moral stories is strikingly often taken 
from among the members of the bar or their clerks. 
We are rejoiced, however, to find one clergyman 
who thinks well of the lawyers. The Rev. Mr. 
Talmage, of Brooklyn, in a sermon preached on 
Sunday last, says he has yet to find a class of men 
more generous and straightforward than the legal 
profession. He even goes further than this and 
says: ‘‘If I was on trial for my integrity or my life, 
I would rather have my case admitted to a jury of 
twelve lawyers than to a jury of twelve clergymen; 
the legal profession have a keener sense of justice 
than is found in the second calling.” Mr. Talmage, 
however, may not be deemed by some of his clerical 
brethren as qualified to give an unprejudiced 
opinion, as he has had a long and wide acquaintance 
with lawyers, has found them in all his parishes and 
tarried three years in the office of one. The public, 
however, will believe him competent to judge, and 
those of them who are not led by interest or pas- 
sion in the other direction, will, sooner or later, 
acquiesce in his views. 


Whether the plan of bringing in the members of 
the Supreme Court of the United States to settle the 
presidential election difficulty is a politic one, the 
favor with which that plan has been regarded by the 
mass of the people is indicative of the confidence 
which is felt in the integrity of our highest national 


tribunal and of those who compose it. This confi- 
dence has, however, to a large degree, sprung from 
the fact that this tribunal has not heretofore been 
brought in contact with partican questions, The 
objection raised to an appeal in a political struggle 
to the adjudication of the Supreme Court was not 
that the court would not determine right, but that 
a very large number of people would believe it did 
not, and would believe its decision was influenced 
by political prejudice. Yet when a great emergency 
comes which the national legislature cannot meet, 
and the Supreme Court or its members can, it would 
seem that the ordinary rules of expediency would 
yield to the necessity of the hour. Salus populi 
suprema lex, 
NOTES OF CASES. 

[* the case of Hx parte Bridges, 2 Wood, 428, the 

United States Circuit Court for the Northern 
District of Georgia, held that perjury committed in 
the course of a judicial investigation conducted un- 
der the authority of acts of Congress, is an offense 
against the public justice of the United States, and 
is exclusively cognizable in the courts of the United 
States. In this case the defendant was convicted 





in a State court of Georgia for perjury committed 
in an examination before a United States commis- 
sioner under the enforcement act. Such perjury is 
made punishable by section 5392 of the United 
States Revised Statutes. The court held that the 
offense was an offense against the Federal laws alone 
and cognizable only in the Federal courts, and that 
the prisoner could be discharged by a United States 
judge upon habeas corpus. In regard to the juris- 
diction of State courts over offenses appertaining 
to the Federal government and its laws, the Su- 
preme Court of Indiana, in Snoddy v. Howard, 51 
Ind. 411, held that the courts of that State have, 
under a statute of the State, jurisdiction of the 
offense of retaining in possession apparatus made 
use of in counterfeiting goid or silver coin of the 
United States current in the State. It was held, 
however, in Missouri, in Molleson v. State, 3 Mo. 421, 
that even an act relating to such a subject was void, 
and a similar doctrine was at one time held in 
Indiana. Donnell v. State, 3 Ind. 480; see, also, 
Rouse v. State, 4 Ga. 136; Commonwealth v. Fuller, 
8 Metc. 313; Llarlan v. People, 1 Doug. (Mich.) 207; 
Sutton v. State, 9 Ohio, 183; State v. Moore, 6 Ind. 
436; Waldo v. Wallace, 12 id. 569. 


In the case of Rolland v. Commonwealth, recently 
decided in the Supreme Court of Pennsylvania (3 
Weekly Notes of Cases, 230), the question arose 
upon a trial of an indictment for burglary, whether 
that offense would be committed by the breaking 
out of a house, in an attempt to escape, by one who 
had entered for the purpose of stealing, but had not 
made a burglarious entry. The court held that it 
would not. Whether at common law it was so, was 
a disputed question, Lord Bacon and other eminent 
lawyers asserting it to be so, and Sir Matthew Hale, 
Lord Holt, and others of great learning holding to 
the contrary. Clark’s case, 2 East’s P. C. 490; 1 Hale’s 
P.C. 554; Dalt. Just., c. 151, §§ 3, 4; Bla. Com. 
227. To settle this doubt the statute of 12 Anne, c. 1, 
was passed making breaking out burglary. The rule 
as established by that statute whether considered as 
declaratory of the common law, or an amendment of 
it, was probably accepted as the common law in 
some parts of this country, though we have met 
with no cases holding so. The court in Pennsyl- 
vania says that it has never been recognized in that 
State to its knowledge, and thinks that on principle 
it should not be. It says that a breaking out, indeed, 
may be an innocent act, as it may be committed by 


one desirous of retiring from the further prosecution 
of a crime, and the extension of the law of burglary 
to such a case is not warranted by the principles 
upon which the law is founded, inasmuch as a cir- 
cumstance not essential to the guilt of the offender 
or the mischief of the act, is made deeply essentiai 
to the crime. See aiso Rea v. McKearney, Jobhis* C. 
C. 99; Rex v. Lawrence, 4 C. & P. 281; Rerv. C 
ion, 7 id. 189; Rex v. Wheeldon, 8 id. 147; Rew v. 
Davis, 6 Cox’s C. C. 369. 
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AFFINITY AND PRECONTRACTS AT CANON 
LAW. 


MONG the ancient heathens restrictions on the 
intermarriage of persons were almost unknown, 
and even near blood relations might marry. 

With Christianity rules were introduced forbid- 
ding marriage between certain persons. These re- 
strictions are founded on the rules of Leviticus, but 
singularly enough seem to proceed on a mistaken 
interpretation of them. 

In the first place it has been doubted whether the 
canons of Leviticus refer to marriage at all. Many 
learned biblical scholars have maintained that only 
illicit intercourse is referred to. The rules there 
laid down cannot be reconciled with that part of 
Deuteronomy which especially enjoins marriage 
with a deceased brother’s wife. 

In the second place the text seems to forbid the 
marriage, if it refers to marriage at all, only dur- 
ing the life of the first wife. It reads, “Neither 
shalt thou take a wife to her sister to vex her, to 
uncover her nakedness to the other in her life-time.” 
Leviticus, c. xviii, v. 18. 

On this shaky foundation the ecclesiastics built 
up their system, and finding it a source of power 
- and revenue, spun it out to amazing lengths and 
ran into strange absurdities. 

Pope Alexander the second is often regarded as 
the pope who instituted the canonical rules. In 
truth he is only to be regarded as the propagator of 
them. They were evidently in force at a much 
earlier period, and are clearly referred to in an epis- 
tle of Pope Zachary in the year 742, The rules had 
hardly become generally established before the 
popes began to dispense with them. The first dis- 
pensation of which we have any certain knowledge 
was granted by Pope Pascal II to Philip I of France. 

Pope Martin V first dispensed with the prohibi- 
tion against a deceased wife's sister in favor of the 
count of Foix. Disabilities between tlose more 
distantly connected were of necessity easily and fre- 
quently dispensed with. The disability was soon 
so widely extended that if it had not been easily 
dispensed with marriage must have almost ceased. 
People in those times lived in communities that 
changed but little. Families remained stationary 
in one place, and were confined by the pride of 
caste to marriages with those of their own rank. 

Under this state of things the disability soon ex- 
tended over an entire neighborhood, indeed, in 
many places it would be found to do so at the 
present day. This state of things and the imperfect 
state of the parish registers often furnished a pre- 
text for divorce, or rather, marriages were frequently 
annulled as void from the beginning because of 
affinity between the parties. 

It is said by some authors that the canonists at 
first computed the degrees of affinity by the natural 





order, and that Alexander II, in order to make dis- 
pensations more often necessary, and increase thereby 
the revenues of the church, promulgated the canon- 
ical rule. This opinion, however, does not seem to 
be well-founded. The Jewish doctors and lawyers 
have always computed the degrees of affinity in the 
natural order. That is, they count from the given 
person up to the common stock and down to the 
other party. When the changes and declarations, 
hereafter referred to, were made by statute in Eng- 
land, the rule of the civil law and the Jewish doc- 
tors was adopted as being the law imposed in 
Leviticus. 

The canon prohibited all marriages in the right 
line however distant the degree of relationship be- 
tween the parties. In the transverse line marriages 
were prohibited as far as the seventh degree. In 
1215 it was found necessary to limit these restric- 
tions to the fourth degree, inclusive. This amend- 
ment of laws, claimed to be divine, is a curious 
specimen of church policy. 

These restrictions were very extensive, not only 
because of the stationary character of the popula- 
tions but because the method of computation ex- 
tended the prohibition to the utmost. Each person 
added a degree. In the transverse line two persons 


are related to each other in the degree marked by 
the steps connecting the one furthest removed from 


the common ancestor with that person. A niece 
and uncle are related in the second degree, for the 
niece is two degrees from the grandfather while the 
uncle is only one. 

Blackstone says this difference of computation 
arose in this way: The canonists were principally 
solicitous to prevent incestuous marriages between 
those having a great part of the same blood in their 
veins, and therefore adopted their system as most 
clearly indicating the amount of it in any person, 
and fixed their eyes on the common ancestor. 

The civil lawyers had only to do with property, 
and adopted the rule that is more natural and just. 

The canonists proceeding on the maxim that man 
and wife are one flesh, evolved the principle of 
affinity the degrees of which were computed in the 
same manner as those of consanguinity. Affinity 
is of three kinds: My brother’s wife is related to 
me in the first kind of affinity. If my brother die 
and his widow take a second husband, he is re- 
lated to me by affinity of the second kind; if the 
woman then die, and her husband surviving, then 
takes a new wife, she is related to me in the third 
kind of affinity. In the ascending and descending 
lines affinity prevented marriage as well as consan- 
guinity, for the parties were considered as standing 
in the places of parents and children. 

The same prohibition extended to affines in the 
transverse line as far as the seventh degree in the 
first kind, the fourth degree in the second kind, and 
to the second degree in the third kind. The pro- 
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hibition in the first kind of affinity extended to al- 
most every possible relative. It was a trap laid for 
the unwary that brought the church a golden har- 
vest. 

The only relaxation to the rule was that affinity 
to impede marriage must be such as subsisted before 
the marriage, and not such as afterward supervened. 

Most impediments, whether of consanguinity or 
affinity, might be dispensed with by the pope. But 
the canonists held that the pope might not dispense 
with impediments in the right line, nor in the col- 
lateral nearer than the second degree. For they 
said, ‘*‘The pope in the plenitude of his power can 
dispense with the law only where he violates neither 
the articles of faith nor the general state of the 
church.” 

A man or woman could not marry his or her step- 
child because they are affines in the direct line, nor 
could a dispensation in such a case be granted. But 
a dispensation might be granted and a lawful mar- 
riage be contracted between an uncle and his niece. 
They could not marry without a dispensation be- 
cause they are related in the second degree. 

The canonists, not satisfied with these restrictions 
upon marriage, devised the doctrine of spiritual 
cognation, which raised new impediments for the 
church to clear away. 

Spiritual cognation arose from baptism and con- 
firmation. Thus, a compaternitas, as the canonists 
called it, arose between the spiritual father who 
baptized the child, the sponsor and the father of 
the child. The person baptizing and the child 
baptized were declared to stand in the same relation 
to one another as the natural father and child. 
But as the father and mother often acted as spon- 
sors for their child, it was resolved not to be a good 
cause for separation, but only a spiritual offense. 

Espousals also frequently raised an impediment to 
marriage. They ereated such a relationship that 
after death had dissolved them before the celebra- 
tion of the contemplated marriage, or a dissolution 
had ensued in any other way, consanguinei of one 
party could not marry the other. Espousals pre- 
ceded marriage. The parties contracted either by 
present or future words. In the first instance es- 
pousals are hardly to be distinguished from mar- 
riage itself. They were divided by the canonists 
into those that were nuda and simplicita and those 
that were jirmata. The latter were the more sol- 
emn and binding. To confirm them some earnest 
or pledge was given, or they were sealed by an 
oath. If a ring was given it was necessary that 
some words or signs should accompany it, showing 
the purpose for which it was given. Persons, both 
males and females, could contract espousals after 
having arrived at the age of seven. They might 
be contracted for a child by its parent or guardian, 
but in that case a ratification by the party after ar- 
riving at the age of puberty was necessary. 





After espousals had been contracted either party 
had a right to compel marriage. A suit might be 
instituted ad matrimonium colendum. 

A carnalis copula following espousals constituted 
marriage without further ceremony. The church 
presumed the parties intended to complete the con- 
tract rather than commit sin. ‘ 

Espousals did not form an indissoluble tie. They 
might be dissolved by mutual consent. If they had 
been confirmed, however, by any oath, the parties 
had to be absolved from it by the proper authority. 
They might also be dissolved by affinity superven- 
ing, even though this arose from an illicit inter- 
course. For the canonists held that this as well as 
lawful marriage induced affinity with all its inci- 
dents. Heresy on the part of either party, and 
also idolatry, dissolved espousals, Indeed, no Chris- 
tian could contract a lawful marriage with a Jew or 
Turk. In case of the conversion of either party to 
a heathen or infidel marriage, if the other persisted 
in error the party might repudiate the connection. 

Even lapse of time would dissolve espousals. If 
the day fixed for the celebration of the marriage 
passed, or if no day was fixed when three years had 
passed, the espousals were dissolved. 

Although the canon law did not absolutely forbid 
second marriages the canonists put a stigma upon 
them. No benediction could be pronounced upon 
such nuptials, nor could a priest be present at them. 
Not only was a second marriage called bigamy, but 
even a man who married only once if his bride was 
a widow, a repudiated woman, or an adulteress, 
was ever afterward disqualified for orders. So 
strict were the canonists on this point, although a 
man might condone the offense of having had 
many concubines by easy penances. 

We owe the relaxation of the rules of the canon 
law in relation to impediments to marriage, and the 
inauguration of a more liberal policy in England to 
the many marriages of Henry VIII. The parlia- 
ment, in striving to gratify their monarch, seem to 
have stultified themselves. Looking only at the 
necessities of the particular case they repealed and 
re-enacted and altered the restrictions of the canon 
law, calling them at one time the divine law of 
God, at another the vile contrivances of men. 

When Henry VIII married Anne Boleyn, the act 
of succession was passed to settle the crown on the 
issue of that new union. In order to stigmatize 
the former marriage of the king with Catherine 
as unlawful, a clause was inserted in the act de- 
claring that all marriages within the degrees pro- 
hibited by both the Levitical and canonical rules 
were unlawful and might be dissolved by sentence 
of the ordinary. In the second act of succession 
the same restrictions were re-enacted as the law of 
God, which no human power could dispense with. 
It was also declared in that statute that illicit inter- 
course had the same effect as to affinity as marriage. 
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This was clearly adopting a rule of the canon law 
as of equal force with the Levitical. Four years 
later parliament formally abolished the pontifical 
law, and declared that all marriages not within the 
Levitical degrees should be good and indissoluble 
notwithstanding any precontract or other impedi- 
ment at canon law. The declaration sets forth that 
impediments had been invented only to be dispensed 
with, and marriages had been dissolved and chil- 
dren bastardized on frivolous pretexts hunted out 
by persons anxious to make void a marriage they 
were tired of. Anne Boleyn had been divorced on 
the pretext of a precontract. Some have supposed 
that the change of the law in that respect was made 
by this statute in order to legitimize her daughter 
Elizabeth. 

This presupposes a strange notion of the effect of 
a statute, but ‘at that time any effect was given toa 
statute that those in power desired to attribute to 
it. We can hardly expect to find any objection to 
ex post facto laws, when it seems to have been sup- 
posed at that time, or a little before, that laws lost 
their force if not frequently re-enacted. 

The king’s marriage to Catharine Howard, who 
was a cousin-germane of Anne Boleyn, was prohib- 
ited by the canon law, but the timely return to the 
rules of Leviticus did away with this obstacle. 

In 1551 a commission of eight persons was ap- 
pointed to revise the ecclesiastical law. This com- 
mission thoroughly reformed the law relating to 
marriage. They declared that the 18th and 20th 
chapters of Leviticus furnished the true rule for all 
Christian men. As a divine law it could be dis- 
pensed with by no human power. They held the 
cases there cited were only for instances, and that 
the rules applied in analogous cases. Therefore 
wherever males are mentioned the same rule applies 
to females in the same degree of propinquity. 
There are many cases held within the spirit of the 
biblical law which are not within its terms. Thus, 
marriage with a deceased wife’s sister is not ex- 
pressly prohibited, but as God forbids marriage 
with a deceased brother’s wife it is plain that it is 
unlawful. The marriage of a widow with the 
brother of a deceased husband is also unlawful, 
and is so declared in the table of prohibited degrees 
published by Archbishop Parker, and adopted by 
canon in 1603. This commission retained the old 
notion, that as man and wife are one flesh the con- 
sanguinei of one are related to the other. Since 
that time there has been little change in the law in 
England, and Archbishop Parker’s table is still in 
use. R. R. H. 

———_———__. 

Criminal rule of ethics—let us not find fault with 

others’ convictions. 


Carelessly drawn laws are not always unprofitable 
for it is said that through them an attorney may fre- 
quently be able to drive a coach and six. 





MR. THROOP ON THE NEW REVISION. 
(Concluded.) 
HESE remarks have extended themselves to so 
great a length, that I must greatly condense my 
remarks upon certain other questions of importance 
which are, it seems, to be brought before the meeting 
this evening. 

I have been informed that some of the members 
propose, in considering this report, to make an effort 
to commit the association to the repeal, instead of the 
amendment of the Code of Remedial Justice. A few 
days ago a notice appeared simultaneously in at least 
three of the morning papers, to the effect that the 
object of this meeting was to protest against the new 
Code, and to secure its repeal; and one of the papers 
in question has editorially declared itself in favor of 
such a movement. It is, therefore, impossible for me 
to ignore the probability, that the question of repeal 
will be presented for the consideration of the meet- 
ing. 

The entire tenor of the assaults upon the Code of 
Remedial Justice, in and of the press, shows that most 
of those who attack it either have not read it, or have 
not the moderate amount of ability and legal training 
necessary to understand it. As regards the general 
merits of the act, | can safely leave its defense to the dis- 
tinguished and able committee of thirteen, who, after 
a laborious and careful examination of the work, chap- 
ter by chapter, have suggested only sixty-two amend- 
ments to it, affecting in ail less than eight per centum 
of the entire number of sections, and have made this 
emphatic declaration : 

“The work is an honorable monument of the in- 
dustry and ability of the commissioners. Many im- 
provements have been introduced, inconsistencies in 
existing legislation removed, and many doubtful 
points in practice and the application of remedies set- 
tled, and existing remedies enlarged and extended; 
and as a whole (subject to the proposed amendments 
and changes hereinafter suggested), the committee 
recommend and approve the passage of the act, as 
tending to simplify, harmonize and improve that de- 
partment of the law of the State to which this por- 
tion of the Revised Statutes relates.” 

But I will venture to make a few remarks upon some 
other subjects, bearing upon the question of the repeal, 
which appear to be necessary in order to remove a mis- 
apprehension very prevaleut among those who have 
not given the new act a thorough examination. 

The impression is, I find, very extensive, that the 
Code of Remedial Justice makes such radical changes 
in the existing law, as to create a new system. This 
impression is entirely unfounded. The Code of Reme- 
dial Justice collates into one book all the provisions of 
law, relating to the jurisdiction, organization, etc., of 
the courts, the powers and duties of officers of justice, 
the proceedings in a civil action, and the other sub- 
jects to which it relates. The existing legislation upon 
the subjects is now scattered through the Revised 
Statutes, the Code of Procedure, and between sixty 
and seventy volumes of Session Laws, published since 
1830. They are very incoherent, and many of them 
are contradictory and inconsistent with each other. 

The judiciary article of the constitution has been 
reconstructed, twice since the Revised Statutes were 
enacted into a law, and once since the Code of Proce- 
dure was enacted into a law. Each of these recon- 
structions worked by implication great changes in the 
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preceding statutes. But the latter still remain form- 
ally unrepealed, and the most delicate and difficult 
questions are constantly presented, respecting the 
effect upon statutes thus remaining unrepealed, of 
the provisions of subsequent constitutional changes, 
and of subsequent statutes. 

For these reasons it was necessary, in framing the 
Code of Remedial Justice, to rewrite, so as to present, 
in an apparently new form, the various statutes af- 
fected by subsequent constitutional and statutory pro- 
visions. The appearance of these provisions (many of 
which are unknown or have been forgotten, and some 
which may not be immediately recognized, in modern 
phraseology), in the same volume with the more famil- 
iar legislation concerning practice and procedure, has, 
to a very great extent, given rise to the impression that 
the Code of Remedial Justice creates a new system. 
This impression is, perhaps, also partly caused by the 
restoration in the new Code of certain ancient legal 
forms of expression, for which the Code of Procedure 
provided substitutes, but the substitutes were never 
adopted in common use, such as ‘‘ ejectment,’’ “ re- 
plevin,”’ “ taxation of costs,” *‘ guardian ad litem,” ete. 

In rewriting all the statutory provisions, old and 
new, the commissioners were required, by the statute 
under which they were appointed, to “ revise, arrange, 
consolidate and simplify’? them. As every lawyer 
knows, the Code of Procedure, during the twenty- 
eight years it has been in force, has been subjected to 
construction, not only by the almost innumerable 
special and motion terms, but by eight (now four) Gen- 
eral Terms of the Supreme Court, a General Term of 
the Common Pleas and a General Term of the Superior 
Court of this city, a General Term of the City Court 
of Brooklyn, and a General Term of the Superior 
Court of Buffalo, all equal, co-ordinate, and independ- 
ent tribunals. Their decisions thereupon have been 
often entirely discordant, and from the nature of the 
questions presented, can rarely be reviewed by their 
common superior, the Court of Appeals. 

The consequence is, that in the annotated editions 
of the Code of Procedure, the notes, which exceed 
many times in bulk the original statute, consist, to a 
great extent, of mere records of conflicting decisions, 
out of which the practitioner, who consults them ina 
particular case, must pick such as he thinks will 
most probably be fullowed by the court, before which 
the question will come. 

In revising the Code of Procedure, it was the duty 
of the commissioners to put an end to this confusion, 
as far as they could do so. In the Code of Remedial 
Justice, they have attempted to discharge that duty, 
partly by remodeling the provisions which have been 
discordantly construed, and partly by new provisions, 
as substitutes for, or additions to, those upon which 
the questions of construction have arisen. 

And throughout the whole of their work, whether 
it related to old or to new statutes, the commissioners 
have made such amendments as would tend to greater 
simplicity and explicitness, and in some, but not many 
instances, they have repealed old or added new pro- 
visions of law, as required, in order to conform the 
legislation of this State to the principles of modern 
legislation, now generally recognized by English speak- 
ing peoples. 

A careful examination of the Code of Remedial Jus- 
tice will show that the supposed new system is simply 
the existing system, improved in the manner stated. 
A lawyer, who thoroughly understands the existing 





statutes of the State, will find comparatively little in 
the Code of Remedial Justice that is entirely new, al- 
though T hope that he will find much that is consider- 
ably improved. 

The manner in which we have treated the summons 
affords a specimen of our treatment of the whole Code 
of Precedure. We have not changed the process by 
which the suit is commenced: it is still a summons, 
and is to be served in the same manner, and with the 
same effect, as heretofore. But we find that the Code 
of Procedure provides two forms of summons, known 
familiarly to the profession as ‘‘ summous for a money 
demand,’’ and summons for relief.’’ As the form of each 
kind of summons varies, according as a copy of the 
complaint is or is not served with it, there are practi- 
cally four kinds of summons now in use. Many grave 
questions have arisen as to which is the right kind of 
summons in a particular case. And it is a mistake to 
suppose that all those questions are now so settled that 
the true rule can be ascertained in all cases by consult- 
ing the books. I have seen, during the last summer, 
the report of a new decision upon such a question; 
and one such a case reached the Court of Appeals as 
late as 1873, Ledwich v. McKim, 53 N. Y. 307. In the 
latter case one of the judges forcibly said, that the 
question, whether the summons should be of one or 
the other form, was no more substantial than the ques- 
tion whether it was written in red or black ink. In 
revising the provisions relating to the summons, the 
commissioners have abolished all this useless compli- 
cation of technicalities, and they have framed one 
form of summons, varying but little from that now in 
use, but adapted to every case. When, therefore, the 
Code of Remedial Justice takes effect, instead of the 
proper form of summons being, as now, often a ques- 
tion requiring considerable legal learning and research, 
and sometimes the most difficult question in the cause, 
a lawyer can safely intrust his youngest clerk to make 
out the summons in the most important cause he may 
have. 

Of course, it is impossible for me to do any thfng 
more than to present a sample of the manner in which 
the different subjects have been treated. But the can- 
did and intelligent lawyer, who has not read the new 
Code, will, when he has done so, be astonished to find 
how little foundation there is for all this clamor about 
a ‘‘ new system ”' and ‘‘ radical changes.’’ He will find 
therein the existing pleadings — the complaint, the an- 
swer (including counter-claim), the reply (when re- 
quired), and the demurrer; the existing provisional 
remedies — the order of arrest, the injunction order, 
the warrant of attachment, and the requisition to take 
and deliver a chattel; the existing miscellaneous in- 
terlocutory motions and other interlocutory proceed- 
ings, forming the subject of chapter 8; the existing 
rules of evidence and modes of taking testimony; the 
existing regulations concerning the place of trial and 
the three modes of trial— by the court, by a referee, 
and by a jury; the existing forms of judgments, and 
methods of taking them and enforcing them; the ex- 
isting modes of review of a judgment or order, by 
motion for a new trial or by appeal; the existing forms 
of execution and their incidents; in short, the entire 
framework and every essential feature of the existing 
system, with few substantial changes even in its de- 
tails, the necessary modifications consisting, in the 
great majority of cases, of new provisions, cover- 
ing cases which the former statutes left unprovided 
for. 
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I must now pass on to another misapprehension, 
namely, that the Code of Remedial Justice was passed, 
not as the deliberate act of the Legislature, to stand 
as law, but as a mere experiment or a method of tak- 
ing the opinion of the bar as to whether it ought or 
ought not to stand. 

In preparing the Code of Remedial Justice, the 
draft, prepared by Mr. Stebbins and myself, was com- 
pletely reviewed by my colleagues, Judge Johnson 
(now of the United States Circuit Court), and Mr. 
Caverno, of Lockport, both of whom were appointed 
in the spring of 1875, and neither of whom had any 
thing to do with the preparation of the original draft. 
At the outset of the work, Judge Johnson declared 
that he would recommend nothing to the Legislature, 
which he had not himself thoroughly examined and 
did not thoroughly approve of; and I accordingly read 
aloud to him every section of the draft, and every 
section was the subject of separate consideration and 
amendment, until it was made to conform to his 
views, so that he joined with Mr. Caverno and myself 
in reporting the bill and recommending its passage by 
the Legislature. This recommendation from a jurist, 
so eminent for his ability and legal acquirements, so 
experienced in all that relates to judicial proceedings 
in this State, and of such well-known conservative 
tendencies, justly had great weight with the two judi- 
ciary committees of the Legislature. 

The bill was first introduced into the Assembly, and 
I appeared twice before the judiciary committee of 
that body to explain it. To my knowledge it was read 
through by some of the members of that committee 
before it was reported; for they declared to me that 
they could not, upon their oaths, recommend a bill 
that they did not understand and approve of. No 
doubt it was not at all considered by the bulk of the 
members of the Assembly; but some of the ablest 
lawyers of that body did understand it carefully, and 
took a great interest in its passage. 

When the bill went to the Senate it was, of course, 
referred to the Senate judiciary committee, consisting 
of Senators Robertson, Rogers, Prince, Carpenter, 
Bradley, Schooumaker, and Kennaday. All these gen- 
tlemen, of course, will continue to be members of the 
judiciary committee at the next session, except Sena- 
tor Rogers, who is no longer in office. I know that a 
majority, and [ believe that all, of these gentlemen 
read the bill carefully through, and thoroughly ap- 
proved of its contents before they reported it favor- 
ably to the Senate. They held it for consideration 
nearly two months after it passed the Assembly, dur- 
ing which time I attended, either before the com- 
mittee or at the chambers of individual members, 
portions of five or six different weeks, for the purpose 
of explaining the bill. I produced also to them the 
written opinions of distinguished judges and law- 
yers who had thoroughly examined the bill. I will 
append to these remarks extracts from some of these 
opinions. 

Consequently the favorable report of the Senate 
judiciary committee, upon the bill, was not a matter 
of form. It was made with a full sense of the respon- 
sibility which they assumed by such a report, and a 
full appreciation of the fact that they thereby com- 
mitted themselves to its support, and gave it all the 
approval of their high personal and professional repu- 
tations. Some of the senators, not belonging to the 
Senate judiciary committee, had also examined and 
approved of the bill. But, of course, many of the 





senators did not read it; for it was expected that the 
bill would go through the Senate chiefly on the 
strength of its indorsement by the judiciary com- 
mittee. Indeed, most bills, especially those which are 
voluminous, are acted upon by each house, upon the 
faith of a favorable report from the appropriate com- 
mittee, and with little or no consideration on the part 
of members who do not belong to that committee. 

When the bill was reached in the Senate, and the 
objection was made, by one senator, that no one knew 
what it contained, Judge Robertson arose and said, in 
substance, that the senator was mistaken, that he and 
the other members of the Senate judiciary committee 
knew what it contained, and were prepared to defend 
it, and the bill passed the Senate with only three nega- 
tive votes. 

The Code of Remedial Justice was made to take 
effect on the first day of May, after a discussion in the 
Senate judiciary committee, at which I was present. 
That feature of it was the result of the great sense of 
respousibility, which weighed upon the committee, for 
they feared that the examination they had given it 
was not sufficient to enable them to determine whether 
it was right in all its details, and the delay was deter- 
mined upon to enable the next session to amend it if 
necessary; but not to repeal it. 

Of course a bill to repeal the Code of Remedial Jus- 
tice cannot pass the Legislature, without being re- 
ferred to this same judiciary committee. And, while 
the names of the gentlemen who compose it afford a suf- 
ficient guaranty that they will at any time review an 
erroneous opinion which they may have formed, it is 
equally certain that solid and substantial reasons must 
be given to induce them to reverse their action. Those 
persons who propose to attempt the repeal of the Code 
of Remedial Justice may feel entirely certain that 
their application will not be entertained, until they 
have read and understood the act which they desire 
to have repealed, and are able to show, not merely 
that it makes changes, but that those changes are so 
numerous and so injurious, that it would be better to 
flounder on in the old mire, rather than to undertake 
to travel upon the new road. Most certainly they will 
not accomplish their object, because the Code of 
Remedial Justice renders useless the stereotype plates 
of law publishers, or because the advocates for its re- 
peal do not wish to take the trouble to study it, or have 
not the capacity requisite to understand it. 

MonTGoMeErRY H. THROOP, 
51 West Forty-fifth street. 

New York, November 14, 1876. 

—_———___——— 


EXPENDITURES BY RAILWAY RECEIVERS — 
ATTORNEY’S CLAIM FOR SERVICES. 


HE Supreme Court of the United States in Cowdrey 
et al., appellants, v. Galveston, Houston and Hen- 
derson R. R. Co. et al., just decided, hold that a re- 
ceiver is not authorized, without the previous direction 
of the court, to incur any expenses on account of prop- 
erty in his hands, beyond what is absolutely essential 
to its preservation and use, as contemplated by his ap- 
pointment. Accordingly, expenditures incurred by a 
receiver to defeat a proposed subsidy from a city to aid 
in the construction of a railroad parallel with the one 
in his hands, were disallowed in the settlement of his 
final account, although such road, if constructed, might 
have diminished the future earnings of the road in his 
charge. The court also held that the earnings of a 
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railroad in the hands of a receiver are chargeable with 
the value of goods lost in transportation, and with 
damages done to property during his management. 

In the same case another question of interest was 
passed upon. An attorney and counselor at law was 
employed in 1860, by trustees of a mortgaged Texas 
railroad, to foreclose the mortgages, upon a stipulated 
retaining fee; and he entered upon such retainer and 
commenced the suit and prosecuted it until prevented 
by the outbreak of the civil war, and after the termi- 
nation of the war offered to go on with the suit; but 
in the meantime the trustees having died, a new suit 
was commenced and prosecuted without his assistance 
by the bondholders (for whose security the mortgages 
were executed), to foreclose the same mortgages, in 
which suit a receiver was appointed. The court held 
that the claim of the attorney for his fee was chargea- 
ble against the funds obtained by the receiver from the 
mortgaged property. 


——_>__——_ 


CARRIER OF PASSENGERS—MUST AFFORD 
TO ALL PASSENGERS SAFE TRANSIT.—HOW 
FAR STATE PROCEDURE ACTS OBLIGATORY 
UPON FEDERAL COURTS. 


SUPREME COURT OF THE UNITED STATES — OCTO- 
BER TERM, 1876. 


INDIANAPOLIS AND St. Louts RAILROAD Co., plaintiff 
in error, V. Horst. 


Plaintiff, who was accompanying some cattle which were 
being carried upon defendant’s railroad, rode in a 
caboose car attached to the cattle train. During the 
night the conductor of the train directed the passen- 
gers in the caboose to get out and ride on the top of the 
train, as the caboose was to be detached, which they all 
did, standing on the top of acar. After riding a dis- 
tance the train stopped. It was then drawn suddenly 
forward and then backed with great violence, throwing 
down and angering patee, who was standing near the 
end of the car, and who was so dazzled with a light 
held by a brakeman that he did not know precisely 
where he was. Held, that plaintiff was entitled to the 
highest degree of care and diligence on the part of de- 
fendant, and that in taking his oe on the top of the 
train he was not guilty of contributory negligence. 

While where a State law has prescribed certain proceed- 
ings of pleading or practice to raise the issues of law or 
fact in a case, such law, under the provision of 17 Stat. 
197, 8 5, is Cy upon the courts of the United 
States in that locality, there may be things in which it 
may not be binding, such as where it directs the manner 
in which a judge shall charge a jury, etc. The Federal 
courts have it in their power to reject provisions in 
State statutes which would incumber the administra- 
tion of the law and defeat the ends of justice. 


N error to the Circuit Court of the United States 
for the District of Indiana. Action for injury to 
plaintiff caused by defendant’s negligence. 

Mr. Justice SWAYNE delivered the opinion of the 
court. 

The defendant in error was injured while traveling 
on the road of the plaintiff in error, and brought this 
suit to recover damages. To set in their proper light 
the propositions of law relied upon by the plaintiff in 
error for the reversal of the judgment, a brief state- 
ment of the facts of the case is necessary. 

The plaintiff was a farmer, residing in Pennsylvania. 
He ‘had been engaged in the cattle trade since 1862, 
and had shipped annually over the western railroads 
to the eastern markets about a thousand head of cat- 
tle. The cause of action occurred on the 4th of August, 
1870. He had shipped on the defendant’s road the 
day before five car loads of cattle, to be conveyed to 
Pittsburg, and was on the train at the time of the in- 
jury. He arrived at Mattoon, in Illinois, about mid- 





night. He and two other drovers were asleep in a 
caboose attached to the hinder end of the train. They 
were aroused by the conductor, who commanded them 
to get out of the caboose and to get on top of the train. 
He said he should detach the caboose, and that at 
some distance further up the road he would attach 
another. The train was then at rest. The plaintiff 
went forward with his prod to look after his cattle, 
and returned on the roof of the cars to where his fel- 
low-drovers were standing awaiting the movement of 
the train. He stood there with his carpet-sack in one 
hand and the prod in the other. He used the latter 
to support himself. The train ran a half or three-quar- 
ters of a mile to pass on to a switch and take on the 
other caboose. A brakeman on the hindmost car had 
a lantern in his hand. The light so dazzled or blinded 
the plaintiff that he thought he was on the same car 
with the brakeman, though he was in fact near the end 
of the car next before it. The train in backing on 
the switch stopped before it reached the caboose which 
was to be attached to it. It was thereupon suddenly 
drawn forward, “ to take up the slack,” and then sud- 
denly backed, producing a quick and powerful concus- 
sion, which precipitated the plaintiff between the car 
on which he was standing and the hindmost car. ‘“ The 
shock of the concussion,’”’ one of the witnesses says, 
** was about as hard a shock as I ever felt not to knock 
a train off the track. It seemed as if it was tearing 
every thing to pieces.’’ The plaintiff fell on the 
coupling and received the injury complained of. No 
warning was given that these sudden and violent 
movements were likely to occur, and none was given 
that any precautions were necessary. No light was 
furnished to the plaintiff and his fellow-passengers, 
and no directions were given for their guidance and 
safety. All the evidence in the case is set out at length 
in the bill of exceptions. It was given by the plaintiff. 
The defendant gave none. The entire charge of the 
court and the instructions asked for on both sides are 
also fully set out. The defendant asked for twenty 
instructions. The court refused to give any of them. 
The ‘plaintiff asked for six, which were all given. 
To both the refusal and the giving the defendant ex- 
cepted. The plaintiff's prayers were excepted to sev- 
erally. 

When instructions are asked in the aggregate, as 
were those of the defendant, and there is any thing 
exceptionable in either of them, the whole may be 
properly rejected by the court. Rogers v. The Mar- 
shal, 1 Wall. 644; Harvey v. Tyler, 2 id. 388; Johnson 
v. Jones, 1 Black, 209. 

There were several things of this character in those 
in question. It is sufficient to refer to one of them. 
The court was asked to charge that the defendant was 
bound to exercise only ordinary care aud diligence. 
The point will be considered presently in another con- 
nection. 

It is the settled law of this court, that if the charge 
given by the court below covers the entire case, and 
submits it properly to the jury, such court may refuse 
to instruct further. It may use its own language and 
present the case in its own way. If the results men- 
tioned are reached, the mode and manner are imma- 
terial. The court has then done all that it is bound to 
do, and may thus leave the case to the consideration 
of the jury. Neither party has the right to ask any 
thing more. Labor v. Cooper, 7 Wall. 565. We think 
the charge in this case fulfills the requisites we have 
defined. The errors of omission and commission al- 
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leged are not numerous. We might, perhaps, prop- 
erly content ourselves in this connection with vindi- 
cating the charge as given. We shall, however, con- 
sider all the several assignments of error which we 
deem material, both with respect to the charge and 
otherwise, as we find them set forth in the printed 
brief of the counsel for the company. The same points 
were fully and ably argued by the same gentlemen 
orally at the bar. 

“1. The court erred in instructing the jury that a 
person taking a cattle-train is entitled to demand the 
highest possible degree of care and diligence, regard- 
less of the kind of train he takes.” 

Such is the rule of care and diligence laid down by 
this court in three adjudications where the action was 
against a carrier of persons. The first was The Phila- 
delphia and Reading Railroad Company v. Derby, 14 
How. 486. The plaintiff was traveling gratuitously on 
a passenger-train. It was said: ‘* Where carriers un- 
dertake to convey passengers by the powerful and dan- 
gerous agency of steam, public policy and safety re- 
quire that they should be held to the greatest possible 
care and diligence.’’ Any negligence in such case may 
well deserve the epithet of gross.’’ The next was The 
Steamboat New World v. King, 16 How. 469. That was 
the case of a free passenger carried on a steamer and 
injured by the explosion of a boiler. Referring to the 
rule laid down in the prior case, the court said: ‘*‘ We 
desire to reaffirm the doctrine, not only as resting on 
public policy, but on sound principles of law.”’ The 
last case was The New York Central Railroad Co. v. 
Lockwood, 17 Wall. 357. That was a case, like this, of 
&@ passenger accompanying his cattle on a freight-train. 
It was there said: *‘ The highest degree of carefulness 
and diligence is expressly exacted.’’ This is conclusive 
as authority upon the subject. But upon principle, 
why should not the law be so in this case? Life and 
limb are as valuable, and there is the same right to 
safety in the caboose as in the palace-car. The same 
formidable power gives the traction in both cases. 
The rule is uniformly applied to passenger-trains. 
The same considerations apply to freight-trains. The 
same dangers are common to both. Such care and 
diligence are as effectual and as important upon the 
latter as upon the former, and not more diflicult to 
exercise. There is no reason, in the nature of things, 
why the passenger should not be as safe upon one as 
the other. With proper vigilance on the part of the 
carrier he isso. The passenger has no authority upon 
either, except as to the personal care of himself. The 
conductor is the animating and controlling spirit of 
the mechanism employed. The public have no chuice 
but to use it. The standard of duty should be accord- 
ing to the consequences that may ensue from careless- 
ness. The rule of law has its foundation deep in pub- 
lic policy. It is approved by experience and sanc- 
tioned by the plainest principles of reason and justice. 
It is of great importance that courts of justice should 
not relax it. The terms in question do not mean all 
the care and diligence the human mind can conceive 
of, nor such as will render the transportation free 
from any possible peril, nor such as would drive the 
carrier from his business. It does not, for instance, 
require, with respect to either passenger or freight- 
trains, steel rails and iron or granite cross-ties, because 
such ties are less liable to decay, and hence safer than 
those of wood; nor upon freight-trains air-brakes, 
bell-pulls, and a brakesman upon every car; but it 
does emphatically require every thing necessary to the 





security of the passenger upon either and reasonably 
consistent with the business of the carrier, and the 
means of conveyance employed. The language used 
cannot mislead. It well expresses the rigorous require- 
ment of the law, and ought not to be departed from. 
The rule is beneficial to both parties. It tends to give 
protection to the traveler and warns the carrier against 
the consequences of delinquency. A lower degree of 
vigilance than that required would have averted the 
catastrophe from which this litigation has arisen. 
Dunn v. Grand Trunk R. R. Co., 58 Me. 157; Tuller v. 
Talbot, 23 Ill. 857; Pittsburg & C. R. R. Co. v. Thomp- 
son, 56 id. 138. 

“2. The court erred in refusing to instruct the jury 
that their investigation as tothe negligence of the de- 
fendant should be confined to the charges alleged in 
the declaration.” 

The charge in both counts of the declaration was 
“ carelessness and negligence and improper conduct ” 
of the defendant’s servants in connection with the in- 
jury. The plaintiff was bound to state his case, but 
he was not bound to state the evidence by which he 
intended to prove it. We have looked through the 
proofs as “set out in the bill of exceptions and have 
found nothing in this connection that did not support 
with more or less cogency the plaintiff's averment. 

“*3. The court erred in permitting the plaintiff to 
prove the manner of changing cabooses at Mattoon, af- 
ter the injury, to show the wrongfulness of defendant’s 
conduct at the time of the accident.” 

Detaching the caboose in the night and requiring the 
plaintiff to ride so far upon top of the freight-cars be- 
fore reaching the caboose that was to be attached, in- 
volved a serious peril and was the cause of the casualty 
complained of. The evidence was competent as tend- 
ing to prove, if such proof were necessary, that the 
change could as well have been made where the second 
caboose was, and that making it when and where it 
wus made was a matter of choice and in nowise of 
necessity. The point is covered by The Toledo, etc., 
R. R. Co. v. Owen, 45 Ind. 405. We think the dedis- 
ion there was correct. 

“4. Although the plaintiff's evidence showed that 
the accident resulted from the plaintiff's negligence, 
the court charged that ‘the burden of proving con- 
tributory negligence rests on the defendant, and it will 
not avail the defendant unless it has been established 
by a preponderance of evidence.’ ”’ 

We have said that riding on the top of a freight-car 
in the night involved peril. When commanded to go 
there the plaintiff had no choice but to obey or to 
leave his cattle to go forward without any one to ac- 
company and take care of them. The command was 
wrong. To give him no warning was an aggravation 
of the wrong. He, however, rode safely to the switch, 
standing in one place. He had aright to assume that 
the’posture and place would continue to be safe. He 
had no foreknowledge of the coming shock. The con- 
ductor knew it, but gave him no word of caution or 
notice. He was unaware of danger until the catas- 
trophe was upon him. The behavior of the conductor 
was inexcusable. If there was fault on the part of 
the plaintiff, in what did it consist? We find nothing 
in the record which affords any warrant for such an 
imputation. As the case went to the jury the oppo- 
site was established. There was no proof to the con- 
trary. Nevertheless the court, out of abundant cau- 
tion, charged the jury upon the hypothesis that there 
might be some testimony tending possibly to sup- 
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port the adverse view. The instruction contained two 
elements: 

(1.) That the burden of proof rested on the defend- 
ant. 

This was correct. 
401. 
(2.) That “it;’’ meaning contributory negligence, 
could ‘‘ not avail the defendant unless established by a 
preponderance of evidence.” 

This, also, was correct. The court did not say that 
if such negligence were established by the plaintiff's 
evidence the defendant could have no benefit from it, 
nor that the fact could only be made effectual by a pre- 
ponderance of evidence, coming exclusively from the 
party on whom rested the burden of proof. It is not 
improbable that the charge was so given by the court 
from an apprehension that the jury might without it 
be misled to believe that it was incumbent on the plain- 
tiff to show affirmatively the absence of such negli- 
gence on his part, and that if there was no proof, or 
insufficient proof, on the subject, there was a fatal de- 
fect in his case. It was, therefore, eminently proper 
to say upon whom the burden of proof rested, and this 
was done without in any wise neutralizing the effect of 
the testimony the plaintiff had given, if there were 
any, bearing on the point adversely to him. We think 
the instruction was properly expressed. If there was 
any ambiguity unfavorable to the defendant, it was the 
duty of his counsel to bring it to the attention of the 
court and ask its correction. Lock v. United States, 2 
Cliff. 574. This was not done, perhaps because it was 
deemed ‘unnecessary. If the defendant had, in the 
first instance, required any charge upon the subject, it 
should have been refused. It is not the duty of the 
court to instruct where the instruction demanded as- 
sumes a theory of fact which is unsupported or con- 
tradicted by the evidence. On the contrary, it is error 
to do so, and the jury should be distinctly told that 
the requisite evidence is wanting. Such instructions 
cannot aid the jury, and may confuse and mislead 
them. Michigan Bank v. Eldred, 9 Wall. 544; Ward v. 
United States, 14 id. 28. 

“5. The court refused the motion of the defendant 
to instruct the jury to find specially upon particular 
questions of fact involved in the issues in the event 
they should find a general verdict.” 

These questions of fact were submitted by the coun- 
sel for the defendant. Upon looking into them, we 
find they were nine in number. All of them related 
to the question of negligence on the part of the plain- 
tiff. It is insisted they were within the act of Con- 
gress of June 1, 1872 (17 Stat. 197, $5), and that hence 
the court below erred in declining to require the jury 
to find in answer to them in addition to the general 
verdict. We had occasion to consider this statute in 
Nudd v. Burrows, 91 U.S. 441, and see no reason to 
depart from the views there expressed. We said the 
section in question had its origin in the code enact- 
ments of many of the States, and was intended to re- 
lieve the legal profession from the burden of studying 
and of practicing under the two distinct and different 
systems of the law of procedure in the same locality, 
one obtaining in the courts of the United States, the 
other in the courts of the State; but that it was not 
intended to fetter the judge in the personal discharge 
of his accustomed duties or to trench upon the com- 
mon-law powers with which in that respect he is 
clothed. Whether Congress could do the latter was 
left open to doubt. It was not then, and it is not now, 


Railroad Co. v. Gladden, 15 Wall. 





necessary to decide that question. The statute ex- 
pressly recognizes the distinction between proceedings 
in ,equity, in admiralty, and at common law. The 
separate character of the two former is recognized by 
the constitution, and it protects them. The latter 
Congress can change and regulate as it may see fit, 
within the limits of its constitutional authority. Here, 
the question is one of legislative intent. The inten- 
tion of the law-maker constitutes the law; a thing 
may be within the letter of a statute and not within 
its meaning, and within its meaning, though not within 
itsterms. 9 Bouv.; Bac. Abr., title Stat., § 5, pp. 246, 
247; Burgett v. Burgett,1 Ohio, 221; Stater v. Cave, 3 
Ohio St. 85; United States v. Babbit, 1 Black, 61. 

Where a State law, in force when the act was passed, 
has abolished the different forms of action, and the 
forms of pleading appropriate to them, and has substi- 
tuted a simple petition or complaint setting forth the 
facts and prescribed the subsequent proceedings of 
pleading or practice to raise the issues of law or fact 
in the case, such law is undoubtedly obligatory upon 
the courts of the United States in that locality. There 
may be other things not necessary now to be specified 
with respect to which it is also binding. But where 
it prescribes the manner in which the judge shall dis- 
charge his duty in charging the jury, or the papers 
which he shall permit to go to them in their retire- 
ment, as in Nudd v. Burrows, or that he shall require 
the jury to answer special interrogatories in addition 
to their general verdict, as in this case, we hold that 
such provisions are not within the intent and meaning 
of the act of Congress, and have no application to the 
courts of the United States. These are all matters re- 
lating merely to the mode of submitting the case to 
the jury. The conformity is required to be “as near 
as may be ’’— not as near as may;,be possible, or as near 
as may be practicable. This indefiniteness may have 
been suggested by a purpose; it devolved upon the 
judges to be affected the duty of construing and de- 
ciding and gave them the power to reject, as Congress 
doubtless expected they would do, any subordinate 
provision in such State statutes which, in their judg- 
ment, would unwisely incumber the administration 
of the law, or tend to defeat the ends of justice, in 
their tribunals. 

While the act of Congress is to a large extent man- 
datory, it is also to some extent only directory and 
advisory. The constitution of Indiana, article 7, sec- 
tion 5, requires that ‘‘the Supreme Court shall, upon 
the decision of every case, give a statement of each 
question arising in the record of such case and the 
decision of the court thereon.’’ This was held to be 
directory and not mandatory. Willets v. Ridgeway, 
9 Ind. 367. 

The criminal code of practice of Arkansas provided 
that the court should admonish the jury that it was 
their duty not to allow any one to speak to them upon 
any subject connected with the trial, nor to converse 
among themselves upon any such subject until the 
cause was finally submitted to them. It was held this 
provision was only directory and cautionary, and that 
the omission to comply with it was not error and did 
not affect the validity of the verdict. Thompson v. 
The State, 26 Ark. 326. See, also, Wood v. Terry, 4 
Lans. 86; Stale v. Carney, 20 Iowa, 82; Bowers v. So- 
noma, 32 Cal. 66; Hill v. Boyland, 40 Miss. 618. 

We think the learned judge below decided cor- 
rectly in refusing to submit the interrogatories to the 


jury. 
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“6. The motion for a new trial should have been 
granted in the court below.”’ 

In the courts of the United States such motions are 
addressed to their discretion. The decision, what- 
ever it may be, cannot be reviewed here. This is a 
rule of law established by this court, and not a mere 
matter of proceeding or practice in the Circuit and 
District Courts. Henderson v. Moore, 5 Cr. 11; Bos- 
well v. De la Lanza, 20 How. 29; Schuchardt v. Allen, 
1 Wall. 371. It is, therefore, not within the act of 
Congress of June 1, 1872, and cannot be affected by 
any State law upon the subject. 

The judgment of the Circuit Court is affirmed. 

—_———_____“— 
SEWING MACHINE CONTRACTS — RULES OF 
EVIDENCE AS TO. 


SUPREME COURT OF MINNESOTA. 
Domestic SewinG MACHINE Co., appellant, v. AN- 
DERSON. 

The rule forbidding the use of parol evidence to affect a 
written instrument does not apply to a case in which a 
part only of the dealings between parties in respect to 
a particular subject-matter is reduced to writing, ex- 
cept as respects such part. 

A sewing machine was sold by plaintiff's agent to defend- 
ant by a parol agreement. When the machine was de- 
livered the defendant executed a written agreement to 
pay for the use of the machine a certain sum in hand, 
and so much per month, and to redeliver the machine 
to plaintiff on demand. Held, (1) that evidence of the 
parol agreement of sale was admissible; (2) that the 
subsequent written agreement was repugnant to the 
contract of sale and void, and (3) that the receipt of the 
property by the purchaser furnished no valid consid- 
eration for such agreement. oa 
PPEAL from the Municipal Court of the city of 

St. Paul. 

The plaintiff, claiming to be the owner of the prop- 
erty mentioned in the agreement set forth in the 
opinion, and that the same had been delivered to the 
defendant solely upon the terms set forth in said 
agreement, and that the conditions thereof had been 
violated by defendant, demanded its return; and upon 
return being refused brought suit to replevy the same. 
Upon the trial it appeared that the plaintiff's canvass- 
ing agent visited defendant’s house in the forenoon of 
the day upon which the machine was delivered and 
had a verbal negotiation with defendant in regard to 
the machine; that in the afternoon of the same day 
he delivered the machine; and that at the time of such 
delivery the defendant executed the contract, and the 
plaintiff's agent received a second-hand machine and 
$5 in money, in part payment thereon. The defend- 
ant testified that the negotiations had with plaintiff's 
agent were for a purchase of the machine; that he 
signed some paper when the machine was delivered, 
but did not think that this was the one. Additional 
payment had been made on the machine to the amount 
of $25. 

On the part of the plaintiffs it was urged that the 
negotiations had in the forenoon, the delivery of the 
machine and execution of the contract in the after- 
noon were all parts of one transaction, and that what- 
ever may have been the character of previous verbal 
negotiations, the written agreement was the sole evi- 
dence of the final conclusions of the parties; or that, 
even if testimony of defendant was admissible, the 
circumstances showed at least a conditional sale 
with title in plaintiffs until the full price of the ma- 
chine was paid. 

The court below held the agreement void as uncon- 





scionable and against public policy, and that title was 
in defendant. 

O’ Brien & Eller, attorneys for appellants. 

W. S. Parsons and C. S. Bryant, attorneys for re- 
spondent. 

Berry, J. Plaintiff delivered to defendant a sew- 
ing machine, and at the time of the delivery the de- 
fendant executed and delivered to plaintiff the follow- 
ing instrument, viz. : 

“* $75. Sr. Paun, August 13, 1873. 


“Received of the Domestic Sewing Machine Co. one 
Domestic Sewing Machine, style H. C., (plate No. 
96,853, with the following parts, viz.: 1 hemmer, 1 
quilting gauge, 1 braider, 1 thumb screw and gauge, 
1 doz. needles, 6 bobbins, 1 wrench, 1 screw driver, 1 
oiler, 1 bottle oil, and 1 book of instructions, to be re- 
turned to them on demand, and until such demand I 
agree to pay for the use of them forty-five dollars 
in hand and five dollars per month for the next seven 
months, if I shall keep the same so long, payable on the 
thirteenth of each month at their office, 264 Third street, 
and agree to take good care of the same while in my 
possession, and not remove it from my residence, No. 
—, corner Broadway and Mt. Airy, without their writ- 
ten consent. 

(Sigued] 


The defendant having refused to deliver the plain- 
tiff on demand the sewing machine and other articles, 
plaintiff brought the present action to recover the 
possession or value of the same. 

The plaintiff claimed that the instrument contained 
the contract between the parties in relation to the 
sewing machine and other articles, and that it was, 
therefore, the exclusive evidence of their rights as 
respected the same. The defendant claimed that the 
instrument and the contract evidenced by it was only 
one of two transactions between the parties by which 
their rights as respected the machine and other arti- 
cles were determined; for the purpose of showing 
what the other transaction was so far as material in 
the case the plaintiff was permitted te introduce oral 
evidence; this was not an infringement of the rule 
which forbids the use of parol evidence to affect a 
written instrument. That rule does not apply to a 
case in which a part only of the dealings between 
parties in respect to a particular subject-matter is re- 
duced to writing except as respects such part. 1 
Greenl. Ev., § 284. 

The evidence thus introduced tended to show an 
absolute sale and a delivery of the machine and other 
articles by the plaintiff to the defendant, and such 
sale and delivery were accordingly found by the court 
below to have been made. The absolute sale and de- 
livery of course invested the defendant with the abso- 
lute aud general ownership and property of the ma- 
chine and other articles. 

The instrument above recited was, therefore, not 
only repugnant to the contract of absolute sale, and, 
therefore, void, but was, so far as appears, without con- 
sideration. 

The receipt of one’s own property from a person 
having no right to the possession of it cannot bea 
valid consideration for an agreement to pay for the 
future use of the property or to deliver it up to such 
person upon demand. 

For these reasons we are of opinion that the general 
result arrived at by the court below was correct. 

Judgment affirmed. 


** ANTON ANDERSON.”’ 








THE ALBANY LAW JOURNAL. 


65 














THE BENCH AND BAR. 
It is said of the late ex-Chief-Justice Shep- 


ley of Maine, that ‘no judge ever, more faithfully or 
promptly, discharged all the duties of the bench.” 


William M. Evarts, the distinguished farmer, 
has 800 acres of land in Vermont. The same man is 
known, also, as a lawyer. 


Judge Mackey, of South Carolina, wears a 
gown in court in the English fashion, and Mr. Redfield, 
of The Cincinnati Commercial, has been told that the 
Judge, in the rural districts, has the sheriff, with a 
drawn sword, to escort him back and forth from the 
court-house to his hotel, thus strongly impressing the 
natives. 


yeneral Butler and Judge Hoar met as op- 
posing counsel in an action for damages for loss of life, 
brought before the Massachusetts Supreme Court, re- 
cently. Butler cited from Job, ‘* Yea, all that a man 
hath will he give for his life,’ when Judge Hoar re- 
marked that that was a plea of the devil in a motion 
for a new trial, and he didn’t think that the court 
would be more impressed by it because of its modern 
indorsement. 


It is stated in Who’s Who for 1877, that the 
oldest judge in England is the Right Hon. Sir Fitzroy 
Kelley, Lord Chief Baron, aged 81; the youngest is 
Sir Nathaniel Lindley, of Common Pleas Division, 
aged 49. The oldest judge in Ireland is Mr. Justice 
O’Brien, of the Court of Queen’s Bench, aged 71: the 
youngest, the Right Hon. Christopher Palles, LL.D., 
Lord Chief Baron of the Court of Exchequer, aged 
46. The oldest of the Scotch Lords of Session is Robert 
McFarlane, Lord Ormidale, aged 75; the youngest, 
Alexander Burns Shand, Lord Shand, aged 48. 


A writer in the American Law Review re- 
lates the following clever ‘anecdote of Simon Green- 
leaf, the distinguished author of the Treatise on the 
Law of Evidence: 

‘**At the time he was practicing in Portland, Me., 
every lawyer brought all his smaller cases by writs re- 
turnable before some one justice of the peace, who, as 
may be supposed, was well inclined to the plaintiff's 
side in such cases. General Fessenden, Greenleaf’s 
associate and friend at the bar, had brought such a 
case before his favorite justice in Cumberland county, 
about adozen miles from Portland, and it was arranged 
between him and Mr. Greenleaf, who was employed to 
defend, that they should drive out together in a chaise 
to the place of trial, try the cause and return together. 
The trial took all day; and late in the afternoon the 
justice decided the case in favor of the defendant, 
saying, that ‘on the whole the plaintiff had not sus- 
tuined the burden of proof.’ After driving toward 
home in silence for some miles, General Fessenden 
suid: ‘Greenleaf, that was a very clear case for the 
plaintiff, and that justice never decided a case against 
me before; Ldon’t understand it.’ * Well,’ said Green- 
leaf, ‘during the intermission for dinner, I took occa- 
sion to say to the magistrate that I was very much 
struck with his manner of conducting a case, and as I 
brought a large number of actions, I would like to 
purchase a quire of his writs;’ and he added, taking 
the writs from under the seat of the chaise, ‘if you 
wish these writs, Fessenden, I'll turn them over to 
you.’” 

—_———___—_- 


COURT OF APPEALS ABSTRACT. 


BAILMENT. 

1. Relation of stock broker and customer: contracts 
between.— In this case all but two (Allen and Rapallo, 
JJ.) of the members of the court adhere to the decis- 
ion in Markham v. Jaudon, 41 N. Y., on three points 
there maintained. 1. That the relation of broker and 
customer, under the ordinary contract for a specula- 
tive purchase of stocks, is that of pledgee and pledgor. 
2. That a sale of the stock by the broker under such a 
contract, without notice to the customer of the time 
and place of sale, is a conversion. 3. That oral proof 





of the usage of brokers, in such cases, is not admissi- 
ble to add to or make part of the contract (Stanton v. 
Jerome, 54 N. Y. 480). But it is further considered 
that the parties to such a transaction may provide by 
contract for any manner of the disposition of the 
pledge to satisfy the claim upon it (this is not dissented 
from by any judge), such manner not to be in contra- 
vention of a statute, or against public policy. Baker 
v. Drake. Opinion by Folger, J. 

2. Oral evidence to explain written contract.—Plaintiff, 
upon a contract relating to the sale and purchase of 
stocks,agreed that all transactions in stocks under the 
direction of one R. should be in every way subject to 
the usages of defendant’s office. Held, that parol 
proof was necessary to establish what those usages 
were, and parol proof was competent for the purpose. 
(Per Folger, J.) 

Allen, Rapallo and Earl, JJ., concurred in the result 
and with the opinion, except as above stated. Church, 
C.J., Andrews and Miller, JJ.,disagreed with the opin- 
ion as to the admission of testimony of the usages of 
defendant's office. Ib. 

(Decided Sept. 19, 1876.] 


CARRIER OF PASSENGERS. 


1. May carry on other traffic in his vehicle— may ex- 
clude others trafficking.—A carrier of passengers may 
carry on, in connection with his business, any other 
business not inconsistent with the duty he owes to pas- 
sengers, and may control it to his own advantage to 
the exclusion of all others, and may exclude third per- 
sons from entering his vehicle, or vessel, to carry on 
the same business in opposition to him. Barney v. 
Oyster Bay and Huntington Steamboat Co. Opinion by 
Andrews, J. 

2. May require passenger to abstain from plying trade. 
— Plaintiff sought passage on defendant’s boat for the 
purpose of taking, while on the boat in the capacity of 
expressman, orders from passengers for the delivery of 
baggage. Defendant had already placed an express- 
man on the boat for that purpose, and refused to carry 
plaintiff, unless he would discontinue the business of 
expressman while on the boat. Held, that defendant 
was justified in so refusing. Ib. 

[Decided Nov. 14, 1876. Reported below, 2 T. & C. 598.] 
FORECLOSURE. 


Sale under: deficiency. —It appeared in an action by 
the holder of a bond, to recover for alleged deficiency 
arising on the foreclosure sale under a mortgage given 
with it, that in the foreclosure action the holders of 
prior mortgages were not made parties, and that on 
the sale it was not represented that the premises were 
to be sold free from incumbrance. The foreclosure 
proceedings were set forth in the complaint, and it was 
shown by plaintiff, in addition to the above facts from 
the report of the referee, that the purchaser was 
allowed to retain out of the purchase-price the sum 
due on the prior mortgages, and that after the pay- 
ment of these, the taxes and assessments and the costs 
and expenses in the foreclosure action, there remained 
not enough to pay the forclosed mortgage, but there 
was a smal] deficiency, much less than the amount 
allowed for the prior mortgages. The answer was a 
general denial. Held, that the answer put at issue 
the amount of the deficiency, and it appearing from 
plaintiff's own testimony, that there was not, in real- 
ity, a deficiency, a ponsuit was proper. Bache v. 
Doscher, executor. Opinion by Earl, J. 

[Decided Dee. 5, 1876.] 
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FRAUD. 

Fraudulent sale may be avoided on discovery of fraud 
by party defrauded.— Where a sale is fraudulent, the 
party defrauded has a perfect right to rescind the con- 
tract and to be restored to his former condition in all 
respects, upon offering to return the property pur- 
chased promptly, after the fraud is discovered. The 
fact that the party defrauded had opportunities to 
ascertain the fraud and might, with reasonable dili- 
gence, have done so, held, not sufficient to bar his right 
to avail himself of the fraud upon discovering it. 
Knowledge of the fraudulent act is required and bare 
suspicion is not enough. Baker v. Lever. Opinion by 
Miller, J. 

(Decided Nov. 14, 1876. Reported below, 5 Hun, 114.) 
MUNICIPAL CORPORATION. 

1. Liable for negligent diversion of water.— The city 
corporation of Cohoes made a gutter and curb in Main 
street, near plaintiff's premises, and conducted the 
water of a considerable territory down that street. The 
curb and gutter ended opposite plaintiff's lot. Before 
it was made there was a natural course, which took off 
the water another way. The curbing brought it to 
plaintiff's lot, and the gutter was not complete in front 
of such lot. A quantity of water came down Main street 
and having no outlet flowed direct from the gutter 
into plaintiff's house. A drain could have been built 
so as to carry off the water. Held, that the city was 
liable for the damage done by the overflow. Byrnes v. 
City of Cohoes. Opinion by Rapallo, J. 

2. Trial: verdict subject to opinion of court.— Where 
a verdict is taken subject to the opinion of the court 
at General Term, the question to be decided is which 
party is entitled to final judgment on the facts proved 
at the trial, whereas upon exceptions the question 
ordinarily is, whether or not a new trial shall be 
granted. The two proceedings are inconsistent. Ib. 
[Decided Nov. 14, 1876. Reported below, 5 Hun, 602.] 

PRACTICE. 

1. Order to vacate satisfaction of judgment: what costs 
allowable.— Upon a motion for an order directing that 
the satisfaction of a judgment be vacated without 
prejudice to an action or proceeding to ascertain what 
amount if any was due on the judgment, the judge at 
Special Term ordered a reference to take testimony 
and report, with opinion in respect to facts. Held, 
that the judge had power to order the reference upon 
the question of fact involved under section 271 of the 
Code, but there was no authority for allowing dis- 
bursements besides the costs of the motion, which are 
fixed by section 315 at $10. These disbursements were 
not costs in an interlocutory proceeding within section 
811, and no provision is made for their allowance by 
the Code. Concklin v. Taylor. Opinion per curiam. 
[Decided Jan 16, 1877.] 

2. Action by creditor to compel assignee to account.— 
In an action first brought by one creditor in behalf of 
himself and all others for an accounting by an assignee 
and the closing of the trust of such assignee, the Su- 
preme Court has power to compel creditors and claim- 
ants to come in and prove their claims. Upon an ap- 
peal from such an order, held, that the order and its 
terms were in the discretion of the court below and 
not appealable. Books v. Myers, assignee. Opinion 
per curiam. 

[Decided Dec. 19, 1876.] 
WILL. 

1. Undue influence: declarations of testator.— It was 

claimed that the will was made through the undue in- 





fluence of ason of testator. Held, that the declara- 
tions of testator alone were not competent evidence 
of acts of James amounting to undue influence. To 
invalidate a will ou the ground of undue influence, 
there must be affirmative evidence of the facts from 
which such influence is to be inferred; although when 
the acts are proven the declarations of the testator 
may be given to show the operation the acts had upon 
his mind. Cudney v. Cudney. Opinion by Rapallo, J. 

2. Benefit to party by will does not establish undue 
influence.— It is not enough to show that a party bene- 


“fited by a will had the motive and opportunity to exert 


undue influence. There must be evidence that he did 
exert it and so control the actions of the testator, 
either by importunities which he could not resist or 
by deception, fraud, or other improper means, that 
the will is not really the will of the testator. Ib. 

8. Character of provisions in will when considered.— 
The character of the provisions of a will may be con- 
sidered in connection with other evidence in trying 
the question of undue influence, but it is not in itself 
evidence of such influence. Ib. 

[Decided Jan. 16, 1877.] 
WITNESS. 

1. Personal transaction under section 299 of Code: 
advice by attorney.—In an action against an executor to 
recover for services rendered by plaintiff, as attorney 
for defendant's testator, the fact of his employment 
by deceased, as attorney, was disputed. Held, that 
advice given by the plaintiff to the testator, in relation 
to the subject-matter of his employment, was a per- 
sonal communication within section 399 of the Code, 
and plaintiff could not testify thereto. Brague v. Lord 
etal. Opinion by Rapallo, J. 

2. Remarks made by deeeased to third party in wit- 
ness’s presence.—On one occasion plaintiff, testator 
and testator’s brother were together, the testator and 
brother conversing about the subject-matter upon 
which plaintiff was employed. Testator said to his 
brother: ‘‘We cannot tell what we will have to pay 
until we know what our lawyer’s charges are,”’ at the 
same time turning toward plaintiff. Held, a personal 
communication excluded under section 399 of the 
Code. Ib. 

3. Effect of admitting erroneous evidence.—To sus- 
tain a verdict when evidence has been erroneously 
admitted, it must very clearly appear that no injury 
could possibly have happened from the error. Ib. 
[Decided Dec. 19, 1876.] 

—_—_.q—___—_ 


NOTES OF RECENT DECISIONS. 


Banks and banking: transfer of stock as collateral. — 
A debtor agreed to transfer to a bank, as collateral 
security, shares of stock of that bank. He accord- 
ingly, by power of attorney, appointed the cashier his 
attorney to transfer. The cashier did so, and the debtor 
went into bankruptcy. Held, that the power was irre- 
vocable, and could be exercised by any one; and that 
as against the assignee in bankruptcy, there had been 
an equitable assignment of stock. Sup. Ct., Penn. 
Lightner v. First Nat. Bank of Strasburg. 

Chattel mortgage: mortgage on goods kept for sale, 
when valid.— A chattel mortgage on a stock of goods 
allowed of their disposal in the usual course of trade, 
but stipulated that if the stock was not kept up to a 
certain amount as security for the mortgagees, the lat- 
ter might enter. On breach of this condition a seizure 
and sale to the amount of the mortgage debt was sus- 
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tained against subsequent purchasers with notice, 
though the identity of the goods had been nearly de- 
stroyed. Sup. Ct., Mich. Leland v. Colver. 

Contract: liquidated damages and penalty.—N. con- 
tracted to build a school-house. The contract con- 
tained a variety of stipulations, with remedies for the 
breach of them, and concluded with a clause, that if 
in case the contract was not in all things duly per- 
formed by N., he should pay to the governors £1,000 
as liquidated damages. Held, that the sum of £1,000 was 
liquidated damages and not a penalty. English Court 
of Bankruptcy. Ea parte Governors Oldham School, 
85 L. T. Rep. 558. 

Corporation : savings association not a charitable so- 
ciety.— A savings association formed for the pecuniary 
profit of its members is not a benevolent or charitable 
society, within the meaning of sections 56, 57, chapter 
17, Pub. Statute of Minnesota. Sup. Ct.,Minn. She- 
ren v. Mendenhall. 

Corporation: resolutions ultra vires: forfeiture of stock. 
The shareholders of acompany passed a special] resolu- 
tion authorizing the directors to expend a large portion 
of the company’s assets in purchasing the shares of those 
shareholders who desired to withdraw from the con- 
cern, the avowed object of the resolution being to 
effect a gradual winding up of the company. The ar- 
ticles of association contained no clause authorizing 
any such action, but contained one empowering the 
directors to forfeit the shares of any shareholder who 
commenced any action against them. A stockholder 
commenced action to prevent the carrying out of the 
resolution and his shares were forfeited. Held, that 
the resolution was ultra vires, that the action was 
proper, and that the forfeiture of the shares did not de- 
prive the shareholder of his right to bring it. Eng. High 
Court of Just., Ch. Div. Hope v. Internal Finance. 
Soc., 35 L. T. Rep. (N. 8S.) 63. 

Infancy: who can plead.—The committee of an in- 
fant lunatic may plead the lunatic’s infancy in avoid- 
ance of her mortgage made during infancy. Ct. Com. 
Pleas, Phila. Ledger Building Assoc. v. Cook. 

Insanity: purchasers without notice of insanity.— 
Where the incapacity was unknown and no advantage 
was taken, and the contract has been executed, and 
the parties cannot be put in statu quo, it will not be 
set aside. Sup. Ct., Iowa. Ashcroft v. De Armond. 

Mistuke of law: communis error facit jus.— A com- 
mon though erroneous opinion of the law on a par- 
ticular subject, under which many titles have been 
honestly acquired, will not be unsettled by a techni- 
cal exposition of an act of the legislature. Sup. Ct., 
Penn. Kostenbader v. Spotts. 

Ships and shipping: lien of material men under State 
laws.—So long as Congress does not expressly inter- 
fere to regulate the subject, the rights of men furnish- 
ing necessaries to a vessel in her home port may be 
regulated in each State by State legislation, and when 
State law gives a lien it may be enforced by United 
States courts. In New York the State law does give 
such a lien, and when vendees of a vessel to which 
materials are furnished have possession of the vessel 
with the consent of the owners, and the material men 
are ignorant of an arrangement by which their title is 
invalidated, such material men have a right to pursue 
the vessel to enforce their lien. U. 8. Cire. Ct., So. 
Dist. of N. Y. Inre The Ellen M. Stevens. 

Ships and shipping: when material man no lien: 
what constitutes vessel foreign or domestic.—A material 
man has no lien for repairs or supplies to a domestic 





vessel. Whether a vessel is foreign or domestic de- 
pends upon the residence of her owners and not upon 
her enrollment, where the two are different. The 
“ Albany’? was owned at the town of Boscobel, in 
Wisconsin, was enrolled at Galena, Illinois, the nearest 
collector’s office to the residence of the owner; nec- 
essary supplies were furnished by the libelant to the 
vessel at La Crosse, in Wisconsin. Held, that the 
libelant was not entitled to a maritime lien on the 
vessel. U.S. Circ. Ct., Dist. of Minnesota. In re 
The Albany. 
> -——_- 
SUPERSEDEAS ALLOWABLE WHEN APPEAL 
NOT TAKEN IN TIME. 


"THE case of Kitchen, appellant, v. Randolph, decided 

at the present term of the United States Supreme 
Court, involves the question as to the power of a jus- 
tice of that court to allow a supersedeas in cases where 
an appeal was not taken or a writ of error sued out 
and served within sixty days, Sundays exclusive, after 
the rendition of the decree or judgment complained 
of. The opinion was delivered by Mr. Chief Justice 
Waite. He reviews the cases of Lloyd v. Alexander, 
1 Cranch, 365; Cohens v. Virginia, 6 Wheat. 410; Ather- 
ton v. Fowler, 91 U. 8. 146; Hogan v. Ross, 11 How. 
297; Railroad Co. v. Harris, 7 Wall. 575; Rubber Co. 
v. Goodyear, 6 id. 156; Slaughter-House Cases, 10 Wall. 
289; Adams v. Law, 16 How. 148; Hudgkens v. Kemp, 
18 id. 535; French v. Shoemaker, 12 Wall. 100; 
Bigler v. Walker, id. 149; Telegraph Co. v. Eyser, 19 
id. 419, and Board of Commissioners v. Gorman, 
id. 664, and decides that, under the law as it now 
stands, the service of a writ of error, or the perfection 
of an appeal within sixty days, Sundays exclusive, 
after the rendering of the judgment or the passing of 
the decree complained of, is an indispensable pre-re- 
quisite to a supersedeas, and that it is not within the 
power of a justice or judge of the appellate court to 
grant a stay of process on the judgment or decree if 
this has not been done. The appeal was taken in this 
case after the expiration of sixty days, and the motion 
to vacate the supersedeas was, for that reason, granted. 


a 
RECENT AMERICAN DECISIONS. 


SUPREME JUDICIAL COURT OF MAINE.* 
CONSTITUTIONAL LAW. 

1. The fourteenth amendment of the Federal consti- 
tution provides, among other things, that no State 
shall deprive any person of liberty without due process 
of law. Held, that the ex parle determination of two 
overseers of the poor to send a woman to the house of 
correction is not such process. Portland v. Bangor, 
120. 
2. The city of Portland sued the city of Bangor for 
supplies furnished the alleged pauper, in the workhouse 
of the plaintiff city, committed under a warrant of two 
overseers of the poor. Held, that the commitment was 
illegal, that the plaintiffs could not recover, and that 
the decisions in Nott’s case, 11 Me. 208, and in Portland 
v. Bangor, 42 id. 403, holding to the contrary, are in- 
consistent with the fourteenth amendment of the Fed- 
eral constitution. Ib. 

CONTRACT. 

1. Where a plaintiff sues upon an account annexed 

containing items of a legal and items of an illegal char- 


* From 65 Maine Reports. 
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acter, each class of which would sustain an action by 
itself, but for the illegality, he cannot be debarred from 
recovering for such items as are legal, merely because 
the two classes of items are embraced in the same ac- 
count and sued for in the same suit. Goodwinv.Clark, 
280. 
2. A plaintiff cannot recover for his personal serv- 
ices, portions of which were rendered in an employ- 
ment of selling liquors unlawfully, the contract of 
service being an entirety; but he is not to be prevented 
from recovering for his services contracted to be ren- 
dered in a lawful employment, merely because, during 
the term of his employment, he occasionally assisted 
his employer in such unlawful business gratuitously, 
not expecting or seeking any compensation therefor. 
Ib. 

3. A contract prohibited and void by the law of the 
State where it was made will not be enforced in an- 
other jurisdiction. Kennedy v. Cochrane, 594. 


CORPORATION. 

A written agreement to take and secure a certain 
number of shares in an insurance company before its 
organization, is a proposal to take that number of 
shares, and does not make the subscribers thereto 
stockholders in such company, unless such proposal 
has been accepted by said company after it has been 
organized. Starrett v. Rockland Co., 374. 


DEALER. 

A single sale of all the merchandise which a person 
has on hand, who is going out of a business formerly 
carried on by him, does not constitute the seller a 
“dealer’’ within the meaning of the revenue laws of 
the United States which require a license for making 
sales. Goodwin v. Clark, 280. 


ESTOPPEL. 


1. The defendant, having voluntarily signed as maker 
a negotiable promissory note, supposing he was bind- 
ing himself to some other contract, and relying on the 
representations of the payee as to the contents of the 
paper, without examining it sufficiently to ascertain 
the fact for himself, is estopped by his own negligence 
from setting up the invalidity of the note against a 
bona fide holder thereof. Kellogg v. Curtis, 59. 

2. The acknowledgment by the grantor of the receipt 
of the consideration of a deed is not a conclusive es- 
toppel that it has been so received. Barter v. Green- 
leaf, 405. 

EVIDENCE. 

1. In an indictment for manslaughter by hauling the 
deceased by the hair of the head, and throwing her 
violently upon a sofa, held, that other acts of violence 
upon the same evening may be shown. State v. Pike, 
111. 

2. Though an oral agreement, if made contemporane- 
ously with a written contract, is not admissible to vary 
it, yet such an agreement, if made subsequently, is, 
even though such subsequent agreement be the adop- 
tion, in terms, of the contemporaneous agreement. 
Courtenay v. Fuller, 156. 


EXECUTOR AND ADMINISTRATOR. 


1. An action on the case is maintainable by a woman 
against aman for his deceit by which she is led intoa 
void marriage with him; and such action survives 
against his administrator under R. S., ch. 87,89. Withee 
v. Brooks, 14. 

2. Where an estate is solvent, an action cannot be 
maintained against the principal and sureties on the 





administration bond, by reason of the administrator's 
neglect to settle his account, until he has been cited 
before the judge of probate for that purpose. Gilbert, 
J., v. Duncan, 469. 

FRAUDS, STATUTE OF. 

1. Assumpsit lies to recover the price or value of real 
estate conveyed. The promise on which the action is 
based need not be express; it may be implied. Long 
v. Woodman, 56. 

2. Where an express promise to pay for real estate 
conveyed is within the statute of frauds, and cannot 
therefore be enforced, the law implies one, and the 
implied promise is to pay what the land is reasonably 
worth. Ib. 


USURY — CONFLICT OF LAW. 


N Cockle et al., plaintiffs in error, v. Flack et al., re- 
cently decided by the United States Supreme Court, 
defendants in error, who were commission merchants 
at Baltimore, Maryland, advanced to plaintiffs in error, 
who were pork packers at Peoria, Illinois, $100,000, for 
which defendants were to receive interest at the rate 
of 10 per cent per annum, and a fixed commission for 
the sale of the product, to be paid whether it was sold 
by the defendants or not. The court held that it was 
properly left to the jury to decide on all the facts 
whether or not the commissions were a cover for usury, 
or were an honest contract for commission business, 
in connection with useof money. The court also held 
that the agreement to pay 10 percent was not usurious, 
it being lawful in Illinois, though not so in Maryland. 
The court said that the contract was as much an Illi- 
nois contract asa Maryland one. In this ruling the 
case of Andrews v. Pond, 13 Pet. 65, is followed. 
——__>__—_—— 


BOOK NOTICES. 


A Treatise upon the United States Courts and their practice ; 
explaining the Enactments by which they are controlled; 
their Organization and Powers; their peculiar jurisdic- 
tion and the modesof Pleading and Procedure in them. 
With numerous practical Forms. By Benjamin Vaughan 
Abbott. Third Edition. Re-written and corrected con- 
formably to the Revised Statutes and recent decisions. 
Vol. L. Wnactments; Organization ; Jurisdiction. New 
York: Ward & Peloubet, successors to Diossy & Com- 
pany, 1877. 


) R. ABBOTT is well known to the profession not 

only by the numerous digests and other works 
with which his name is connected, but as one of the 
commissioners by whom the lately enacted United 
States Revised Statutes were draughted. The work 
before us has already passed through two editions 
which indicates in how favorable a manner it has been 
received by the profession. Since the appearance of 
the work, however, the entire body of the statute 
law of the United States has received a new form and 
arrangement in the Revised Statutes above mentioned. 
While this change affects only very slightly the sub- 
stance and operation of the statutes, it renders all ref- 
erences to them by former arrangements inappropriate, 
and throws doubts over all quotations of their lan- 
guage. This necessitated a most extensive re-writing of 
the work so that the third edition appears to vary very 
materially from those which have preceded it. The 
present volume contains first a synopsis of the enact- 
ments relative to the Federal courts, under which are 
given the constitutional provisions and the statutes of 
practical utility relating to the various matters which 
interest or come under the cognizance of the Federal 
courts, and the rules adopted by the various Federal 
courts. Of the treatise itself, Book I deals with the 
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judicial organization, containing a chapter on the ju- 
dicial power, one upon the plan of the courts, and one 
each upon the District, Circuit and Supreme Courts. 
Book II treats of the subjects of jurisdiction, and 
embraces the following titles: Admiralty, Bank- 
ruptey, Collision, Copyright, Crimes, Equity, Extra- 
dition, Habeas Corpus, Patents, Prize Revenue, Sal- 
vage, Seamen, Seizures, Shipping. The topics of 
procedure in original jurisdiction and procedure in 
appellate jurisdiction are left toa succeeding volume. 
The favorable judgment pronounced by the profession 
upon the previous editions will be found to be fully 
justified by the present one, which appears to be care- 
fully written and as exhaustive as is possible within 
the limits of two volumes. The citations are reasona- 
bly numerous, and seem to cover the lately reported 
cases of importance. The work is well printed and 
bound, but the proof reading is, in some respects, 
careless, a number of blank references not being filled 
up. See pages CXX, CXXI, etc., where references to 
other parts of the work are left incomplete. 


Reports of Cases Decided by the English Courts, with Notes 
and References to Kindred Cases and Authorities, b 
Nathaniel C. Moak, Counselor at Law. Volume XIII. 
Containing Law Reports, 10 Common Pleas, pp. 438-501 ; 
13 Cox’s Criminal Cases, pp. 49-110; 2 Crown Cases re- 
served, pp. 154-179; 19 Equity. Cases, RP; 501-633 ; 20 id. 
pp. 1-852 ; 10 Exchequer, pp. 213-254; 7 House of Lords, 
pp. 481-605 ; 6 Privy Council Cases, pp. 381-476 ; 3 Probate 
and Divorce, pp. 235-252"; 10 Queen's Bench, pp. 291-421; 
2 Scotch Appeals, 431-535. Albany, N. Y.: William 
Gould & Son. 1876. 

The necessity of volumes of selected reports is daily 
increasing. Already the number of volumes of decis- 
ions has outreached the limit of any private library, 
and only a few of the public libraries make any pre- 
tense of containingall the reports. Yet the great bulk 
of the cases which goto make up both the English and 
our own reports, are of only local value, and many of 
them are not even of that value, but are, so to speak, 
putin to fill up. Yet there is in each volume, among 
the mass of decisions of local interest and of no inter- 
est at all, a few important cases which the profes- 
sion and the courts must have access to. This circum- 
stance led, some years since, to the establishment of 
the well-known American Reports, which give only 
the cases of general value decided in the higher courts 
in the various States, and the series of which the book 
before us forms the 13th volume, was commenced 
shortly afterward, with the purpose of doing a similar 
work forthe English courts. The flattering success 
with which this series has met indicates that the pro- 
fession fully appreciate its value. The volumes thus 
far have been very extensively annotated, and the 
present one is fully up to the standard of its predeces- 
sors, both in the number and excellence of its notes. 
Among the cases of interest we note the. following: 
Henderson v. Stevenson, p. 141 (S. C., 12 Alb. L. J. 186), 
holding that a condition on the back of a passage ticket 
purchased and paid for by a passenger on a steamer ex- 
empting the carrier from liability for loss of baggage, 
and which provision was not seen by the passenger, did 
not relieve the carrier from such liability. Steuart v. 
Robinson, p. 165, was a case where a Scotch marriage 
did not hold. It was certainly a unique marriage, the 
whole ceremony consisting of these circumstances. 
After a family supper, one of the party, a bachelor, 
put a ring on the finger of one of the daughters, a 
spinster, and said to her, ‘‘ Maggie, you are my wife 
before heaven—so help me, Oh God!” The two 
thereupon kissed each other and Maggie said, “Oh 





Major!”’ Their health was drunk and they were 
forthwith “bedded ”’ according to an obsolete Scotch 
fashion. Issue was thereafter born. The Scotch 
Court of Session held the marriage valid, but the 
House of Lords reversed the decision. The alleged 
husband was a baronet with a large estate, Maggie’s 
father a small tradesman. Wright v. London & N. W. 
Railway Co., p. 245, holds that where the owner of an 
animal brought by a railway train was,in order to 
save delay, with consent of the company’s servants, as- 
sisting in shunting a car, the company not having help 
enough to do the work promptly, and while doing so 
was injured by the negligence of the company, he was 
not a mere volunteer, but was rightfully on the com- 
pany’s premises, and it was liable forthe injury. Reg. 
v. Taylor, p. 427, holds that cases cited in books on 
medica] jurisprudence are not admissible even to form 
part of an addresstothe jury. In British Mut. Inwest- 
ment Co., p. 556, it is held that a bill will not lie against 
a solicitor for negligence in investigating a title. 
Leader v. Moody, p. 681, decides that where it is cove- 
nanted in a lease that a building shall be used only for 
theatrical entertainments, plays, balls, operas, concerts, 
masquerades, assemblies, and such other theatrical 
purposes, it cannot be used for a religious meeting. 
Taylor v. Taylor, p. 692, is an interesting case on ad- 
vancements, and states what are and what are not such. 
In the case cf In re Macleay, p. 719, a devise ‘“‘ to my 
brother J. on condition that he never sells out of the 
family,’’ was held valid, and J. could not give a market- 
able title to a stranger tothe family. It would be diffi- 
cult to determine what annotations are the most valua- 
ble, but those on fixtures, p. 14; those in relation to 
the rights and liabilities of persons at public meetings, 
p. 382; those in relation to infanticide from criminal 
neglect, at p. 425; those in relation to the liability of 
attorneys and solicitors to their clients, at p. 559; those 
concerning the law as to tenants in common, at p. 644; 
those about loans, at p. 690, and those upon a question 
of partnership, at p. 839, have attracted our attention. 
We cannot, however, acquiesce in the method of selec- 
tion adopted by the editor. Too many cases of at 
least doubtful general interest are given, and the val- 
uable cases given might, so far as the statements of 
fact are concerned, be frequently abbreviated. The 
case of Phillpots v. Boyd, p. 229, though only the head- 
note and a brief statement appears, is of no conceiva- 
ble interest to anybody in this country, even to those 
interested in the history of church ornamentation, for 
whose benefit it is inserted. There are several other 
cases of no more value to the profession inserted in 
full. The volume is well printed and bound, but lacks 
a table of cases cited, which no volume should be 
without. 


American Law Review, January, 1877. 
field Storey and Samuel Hoar. 
Little, Brown & Company, 1877. 


This standard publication begins the new year with 
a number of unusual interest. The opening article is 
upon the civil service of the United States, and is 
rather political than legal in its character. The next 
essay, upon the effect of the rebellion on southern life 
insurance contracts, treats upon a topic which has 
been brought into considerable prominence by the re- 
cent decisions of the Federal Supreme Court. ‘The 
Molly Maguire Trials’’ is an entertaining resume of 
the history of a most remarkable series of crimes and 
the steps which led to their detection and punish- 
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ment. An article upon ‘Some Rules of Evidence,” 
which is the concluding essay in the number, is care- 
fully written, and cannot fail to prove of interest to 
all whoreadit. The digests of the English reports and 
of the various State reports are, as usual, excellently 
done. The summary of events is throughout read- 
able, and contains many brief comments upon passing 
events. The editors do not approve of the course of 
Mr. Blaine in his attack made last fall upon a United 
States court for deciding according to the law. In 
that they probably coincide with the legal profession 
throughout the country. There are numerous other 
topics which have engaged the attention of the pro- 
fession here and abroad that are commented upon. 
Every portion of the number will be found worthy of 
attentive perusal. 

——$< 

QUERIES. 


To the Editor of the Albany Law Journal: 

Srr—In an action of ejectment for non-payment of 
rent, based upon one of the old Van Rensselaer leases, 
where there is a dispute as to the amount of rent in 
arrear, can the defendant avail himself of the provis- 
ions of section 385 of the Code and serve an offer with 
a view to affect the question of costs? 

In what form should the offer be made? 

Would such offer in any way prejudice defendant’s 
right to redeem within six months after judgment, as 
provided by statute? 

An answer will oblige many attorneys in this section. 

Yours truly, LAWYER. 

Jounstown, N. Y., January 12, 1877. 

(It has been held that the offer mentioned in section 
385 may be made in any and every action. Bridenbecker 
v. Marin, 13 How. 203; Keese v. Wyman, 8 id. 88; 
Marble v. Lewis, 53 Barb. But as the judgment in 
ejectment, if for plaintiff, must in any case be that 
the plaintiff recover the possession of the premises, 
we cannot see how the question of the amvunt of rent 
in arrear can affect the result if there be a violation of 
the covenant by the non-payment of reut. The form 
of offer would seem to be one to allow judgment for 
the possession of the demised premises and costs, as 
that is the only kind of judgment provided. 2R. 8. 
505, $31. We cannot see how the offer could preju- 
dice any right which the lessee would have under 2 R. 
S. 5u6, § 33, allowing a redemption ‘‘at any time within 
six months after possession of the demised premises 
shall have been taken by the landlord.— Ep. A. L. J.] 

—\__>+ —_—___—_ 
CORRESPONDENCE. 


Tue Statutes Revision — A REQUEST FROM MR. 
THROOP. 
To the Editor of the Albany Law Journal: 

Sir— Will you allow me, through your columns, to 
request my professional brethren to delay for a short 
time circulating and signing petitions for the report of 
the Code of Remedial Justice, or taking final action 
upon the various propositions relating thereto, which 
are, as I am informed, pending before many of the 
Bar Associations throughout the State? 

The time and attention of the commissioners to 
revise the statutes have been so completely engrossed 
by the preparation of the bill to complete the Code of 
Remedial Justice, which is to be presented to the pre- 
sent session of the legislature, that they have hitherto 
been unable to find time to answer the assaults upon 
the instrument thereof passed at the last session. 





Those assaults are, almost without exception, sub- 
stantially unfounded; and now that their bill is com- 
pleted, the commissioners propose to remove by an 
amendatory act, which they will immediately prepare 
and submit to the legislature, all reasonable and many 
unreasonable grounds for dissatisfaction with the act 
of 1876. 

Before commencing that work, I have prepared a 
communication to the judiciary committees of the 
legislature, discussing the assaults upon the act of 1876, 
and specifying and explaining the amendments which 
the commissioners will propose to the legislature, for 
the purposes stated. That communication is now in 
press; and I will have enough copies printed to supply 
gratuitously the various Bar Associations who may 
seasonably apply for them, and to distribute a limited 
number of copies among members of the bar who do 
not belong to such associations. I expect that the 
necessary copies will be printed by or before the 10th 
of February, and I am confident that a careful perusal 
of the communication will remove from the minds of 
candid and well-informed lawyers, the prejudices 
which may have been aroused by the attacks to which 
I refer. 

The Bar Associations who desire copies of the 
pamphlet, will please address at ounce, Messrs. Weed, 
Parsons & Co., Albany. 

Respectfully yours, 
MontTGoMERY H. THROOP. 

New York, January 23, 1877. 


VorTeEs FOR AN INELIGIBLE CANDIDATE. 


To the Editor of the Albany Law Journal: 

Scr.—In your issue of December 9, 1876, you pub- 
lished a communication from J. Kopelke, Esq., on the 
subject of voting for an ineligible candidate, in which 
he cites the case of Price v. Baker, 41 Ind. 572, and 
People v. Clute, 50 N. Y. 451, the former of which 
holds that the eligible candidate, ‘“* having the highest 
number of legal votes, though that number may be 
less than the number of votes cast for the ineligible 
candidate, and less than a majority of all the votes cast 
at such election, is entitled to the office;’’ and the 
latter holding, ‘‘ that of two candidates, of whom the 
one was ineligible, and the other did not receive a 
majority of the votes cast, neither was elected.’’ 

In April, 1868, there were three candidates for the 
office of judge of the 7th District Court of New Orleans, 
viz.: Fish, Collins and Earhart. Fish brought an ac- 
tion against Collins for the office. The court said: 
“The plaintiff does not allege that he received a larger 
number of the votes cast at the election than either 
of his competitors; but, on the contrary, he admits 
that the defendant received a greater number of votes 
than he did. The election of the plaintiff did not de- 
pend upon the ineligibility of his competitors to the 
office, but on the will of a majority or plurulity of the 
legal voters of the district expressed at the ballot-bow.” 
This case is reported in the 2lst Annual Rep., 289-290. 

In Fish’s case, the plaintiff alleged that he “‘ received 
the largest number of votes of any candidate eligible to 
the office.”’ 

The case differs from the New York decision, so far 
as it holds that the eligible candidate must receive a 
majority of the votes cast, notwithstanding the ineli- 
gibility of his adversary. 

Yours respectfully, 
RoBERT J. CALDWELL. 

Mownrog, La., January 12, 1877. 
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COURT OF APPEALS DECISIONS. 


tT". following decisions were handed down in the 
New York Court of Appeals on Tuesday, Jan- 
uary 23, 1877: 

Motion granted, with costs of appeal up to time of 
motion and $10 costs of motion — Bridenbecker v. Far- 
rell.— Remittitur amended by making it to appear 
that the guardian ad litem appeared in this court by 
consent, and giving costs to all parties, appellants and 
respondents, payable out of the estate — Kalbfleisch v. 
Kalbfleisch.—— Judgment affirmed, with costs — Em- 
bury v. Sheldon; Wells v. Holbrook; Barber v. Ster- 
ling.—— Order of Supreme Court modified by releas- 
ing the appellant, Casselt, from the purchase of lots 6, 
7, 8 and 9, and compelling him to complete the pur- 
chase of lots 4, 5, 10, 11, 12 and 13, and releasing the 
appellant, Higgins, from his purchase of lots 19, 20, 21, 
22, 85, 36, 37, 388 and 39, and compelling him to com- 
plete the purchase of lots 48 and 49, and as modified 
affirmed, without costs to either party as against the 
other in this court — Mott v. Mott (two cases).— So 
much of the order as gives costs against Potter re- 
versed and the residue of order affirmed, with costs 
against Burroughs only — People ex rel. Burroughs v. 
Brinckerhoff.—— Order affirmed and judgment abso- 
lute for defendant on stipulation, with costs — Miller 
v. Burke. 

—_\_>—__—— 
NOTES. 


NEW edition of General Hallock’s “ International 
Law ”’ is to be published in London. The last edi- 
tion appeared in 1861. Russell on Crimes and Misde- 
meanors, of which a ‘‘fifth’’ edition has just been 
published in England, is called by the Law Times, 
“one of those abominations which have acquired re- 
spectability and toleration simply because it was origi- 
nated by an eminent lawyer, and has been revised by 
lawyers of equal eminence.’’ Mr. Fitzjames Stephens 
is doing in Eugland what some competent person ought 
to do in this country, preparing a Digest of the Crimi- 
nal Law. 


In pursuance of a previous call for a convention for 
the purpose of forming a State Bar Association in Il- 
linois, representatives of the local bars from a majority 
of the counties in the State assembled at the old 
State House, at Springfield, on Thursday, Jan. 4. 
The convention was organized by the election of Hon. 
Anthony Thornton, for many years a judge of the Su- 
preme Court of the State, president, and O. F. Price, 
of Galesburg, as secretary. A _ constitution was 
adopted and a formal organization made and the fol- 
lowing officers chosen for the coming year: President 
— Fx-Judge Anthony Thornton. Vice-Presidents— A. 
J. Kuykendall, 1st District; Judge Gillespie, 2d Dis- 
trict; R. E. Williams, 3d District; Jno. S. Bailey, 4th 
District; Judge J. W. Cochran, 5th District; Judge G. 
W. Pleasants, 6th District; Stephen R. Moore, 7th 
District. Recording and Corresponding Secretary — 
W.L. Gross. Treasurer — Milton Hay. Executive Com- 
mittee — Isaac Clements, Ist District; Wm. B. Cooper, 
2d District; Jas. C. Conkling, 3d District; George Ed- 
monds, 4th District; Jno. C. Pepper, 5th District; Jas. 
M. Beardsley, 6th District; Judge J. B. Bradwell, 7th 
District. Committee on Grievances — J. M. Bailey, 1st 
Circuit; Jessie Hildrup, 2d Circuit; James Shaw, 3d 
Circuit; Col. H. L. Vallette, 4th Circuit; Chas. Dun- 
ham, 5th Circuit; Chas. Blanchard, 6th Circuit; Maj. 





8S. W. Munn, 7th Circuit; O. F. Price, 8th Circuit; H. 
W. Wells, 9th Circuit; B. T. Schofield, 10th Circuit; 
Jefferson Orr, 11th Circuit; Thos. M. Shaw, 12th Cir- 
cuit; Franklin Blair, 13th Circuit; Jno. McNulta, 14th 
Circuit; Joseph Mann, 15th Circuit; Wm. E. Nelson, 
16th Circuit; E. A. Wallace, 17th Circuit; J. M. Riggs, 
18th Circuit; Jno. J. Rinaker, 19th Circuit; 8. W. 
Moulton, 20th Circuit; E. Callaghan, 21st Circuit; 
Chas. H. Thomas, 22d Circuit; B. B. Smith, 23d Cir- 
cuit; Robt. P. Hanna, 24th Circuit; F. M. Youngblood, 
25th Circuit; S. P. Wheeler, 26th Circuit; Wm. E. 
Vocke, C. C. Bonney, E. B. Sherman, Cook county. 
Committee on Law Reform— Malison Y. Johnson, Ist 
Circuit; Chas. Kellum, 2d Circuit; J. K. Edsall, 2d 
Circuit; Judge Botsford, 4th Circuit; I. N. Bassett, 
5th Circuit; L. B. Crooker, 6th Circuit; C. A. Hill, 7th 
Circuit; Jno. J. Glenn, 8th Circuit; D. McCulloch, 9th 
Circuit; Jno. H. Williams, 10th Circuit; Wm. L. Van- 
deventer, llth Circuit; W. F. Henry, 12th Circuit; 
H. Loring, 13th Circuit; J. H. Rowell, 14th Circuit; 
Silas 8S. Whitehead, 15th Circuit; Jno. W. Smith, 16th 
Circuit; Wm. Fuller, 17th Circuit; Jno. G. Henderson, 
18th Circuit; Jno. A. McClernan, 19th Circuit; Geo. 
R. Wendling, 20th Circuit; Benson Wood, 2ist Cir- 
cuit; S. D. Phelps, 22d Circuit; Geo. W. Wall, 28d 
Circuit; Jas. A. Creighton, 24th Circuit; A. J. Duff, 
24th Circuit; W. 8. Alien, 26th Circuit; Thos. F. With- 
row, W. C. Goudey, Judge M. Bangs, J. 8S. Cooper, 
W. P. Black, Cook county. After the adoption of 
several resolutions in aid of the purposes of the asso- 
ciation, and an extended discussion, the meeting ad- 
journed. One resolution is worthy of consideration 
by our own State Bar Association. It is this: ‘* Re- 
solved, That the secretary be instructed to have the 
proceedings of this meeting, together with the consti- 
tution of the association, printed in pamphlet form, 
and to mail a copy thereof to each member of the bar 
of this State whose name appears upon the rolls of the 
Supreme Court.”’ 


The following rules in bankruptcy have been adopted 
by the United States Circuit Court for the Second 
Circuit, to take effect February 1: Notice of an in- 
tended application to the United States Circuit Court 
for the exercise of the general superintendence and 
jurisdiction conferred by section 4986 of the Revised 
Statutes of the United States must be given within 
ten days after the entry in the District Court of the 
order complained of, by filing such notice in the clerk’s 
Office of that court and serving the same on the ad- 
verse party. The application must be made within 
thirty days after the entry of such order, or within 
such further time as may be allowed by an order of 
the district judge, filed within said thirty days in the 
clerk’s office of that court. An application cannot be 
made at a later period. Except where special provis- 
ion is otherwise made by statute, or where the ag- 
grieved party proceeds by bill in equity, the applica- 
tion must be by petition filed in the office of the clerk 
of the court and verified by oath. The petition must 
designate the order complained of and set forth the 
facts of the case, so far as may be necessary to show 
the errors, whether of fact or of law, alleged to have 
occurred in the District Court, and must point out 
such errors specifically and the relief sought therefor. 
The petitioner must, within five days after filing the 
petition, procure from the clerk of the Circuit Court 
a certificate of the filing of such petition, designating 
the order therein complained of by its State, and file 
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the same in the office of the clerk of the District 
Court. Within ten days after filing the petitioner 
must serve a copy thereof on the adverse party, who 
may file an answer thereto, verified by oath, within 
ten days after such service, and must, in that case, 
serve a copy of the answer on the petitioner within 
the further period of ten days. The petitioner may, 
within ten days thereafter, file a reply to the answer 
and serve a copy thereof on the adverse party. The 
clerk may once extend either of these periods by order 
made before the expiration. The application will be 
heard upon these papers only unless the court shall of 
its own motion otherwise direct. As soon as the case 
is disposed of the clerk of the Circuit Court must 
certify the order to the District Court. 


The Windsor Hotel Company of New York has had 
the baseness and hardihood to refuse to pay the bill 
of Mr. William R. Martin, attorney and counselor at 
law, for legal services, and as a natural consequence 
Mr. Martin has sued the company. To indicate the 
total depravity of the company, the Tribune gives some 
of the items of Mr. Martin’s little bill, which we copy 
as valuable precedents for our readers. The bill has a 
sum total of $60,000, and covers a period of nearly two 
years. Among the thirty-five items are the following: 
For drawing the assignment of the lease by Mr. Daly 
to the company he charges $1,000. For drawing the 
papers as to the organization of the company, etc., he 
charges $1,000. For his sevices in three foreclosures 
he charges $10,000. In four other foreclosure suits, 
each for $8,500, he charges $500 apiece, and in a fifth, in 
which the amount in suit was $5,000, he still charges 
$500. In suits by the Windsor Hotel Company he 
charges $500 and $1,000. In the matter of difference 
as to the Windsor Hotel he asks $2,500, and in rela- 
tion to negotiations as to one mortgage he asks $15,000. 
Finally, for general counsel fees and “ for saving the 
property,” he asks $20,000. It appears from an affida- 
vit of a member of the company that since the com- 
mencement of the action Mr. Martin has given addi- 
tional counsel and advice to the company, the charge 
for which, we suppose, he will include in a supplemen- 
tary complaint. The advice was “that there was no 
use of contesting his claim in this action; that it would 
be referred by the court to a lawyer, and that lawyers 
would never go back on each other. 

Rev. T. Dewitt Talmadge preached at the Brooklyn 
Tabernacle, on the 21st inst., a sermon upon lawyers. 
His text was from ‘litus iii, 13: ‘‘ Bring Zenas, the 
lawyer.’’ He said: “‘The legal profession has often 
had for its members ardent supporters of Christianity, 
as Blackstone, Wilberforce, the emancipator, Freling- 
huysen, Benjamin F. Butler, former Attorney-General 
of New York, Charles Chauncey, the leader of the 
Philadelphia bar, Chief Justices Marshall and Camp- 
bell, and Sir Thomas Moore, who died for the truth on 
the scaffold. There has come down a sort of prejudice 
against this profession. Lawyers compel men to pay 
debts that they don’t want to pay; and as long as they 
do this — and they always will—there will be classes 
of men who will affect to despise this profession. I 
have had a long and wide acquaintance with lawyers; 
I have found them in all my parishes; I tarried three 
years in the office of one, and I have yet to find a class 
of men more generous and straightforword than the 
legal profession. There are men in this profession, as 
there are in all, who are obnoxious to both God and 





man. But if I was on trial for my integrity or my 
life, I would rather have my case submitted to a jury 
of twelve lawyers than toa jury of twelve clergymen. 
The legal profession have a keener sense of justice 
than is found in the sacred calling. It is hard for an 
attorney to decide upon what principles he shall act. 
On one side Lord Brougham says: ‘ The innocence or 
guilt of your client is nothing to you. Save your client 
at any hazard;’ but no right-minded lawyer would 
adopt such sentiments. On the other hand, Cicero 
says: ‘ Never plead the cause of a bad man,’ forgetting 
that the greatest villain in the world has a right toa 
fair trial. There are two or three forms of tempta- 
tions to which lawyers are peculiarly exposed. The 
first is the tendency to skepticism. Controversy is their 
business. With others it is incidental or accidental, 
but with them it is perpetual. They have little chance 
of getting the faith that is above reason. Another 
temptation is to Sabbath-breaking. What you can’t 
do without working on Sunday, God doesn’t want you 
to do, and you need twenty-four hours of Sabbatic 
rest. The lawyer who surrenders one day in seven, 
robs three — God, his own soul and his client. The 
observance of the laws of God pays in hard dollars. 
Another temptation is the use of artificial stimulants. 
Only those who have addressed audiences know the 
nervous exhaustion that follows such efforts.’’ He 
said he had seen them go down by scores, among 
others, the “ flower of the American bar,’’ whose last 
words were: ‘‘ This is the end. I am dying on a bor- 
rowed bed, covered by a borrowed sheet, in a house 
built by public charity. Bury me in that field yonder, 
that I may not be crowded. I Rave always been 
crowded.”’ 


Dr. Flint, the “‘ teapot medium,”’ has been discharged 
from Ludlow street jail, in New York.— Hon. J. 
Milton Turner, United States ‘‘Consul-General and 
Minister Resident ’’ to the Republic of Liberia, a gen- 
tleman of color, has brought action against the propri- 
etors of the Astor House, New York, under the Civil 
Rights law, for refusing to entertain him as a guest. 
—— Mr. A. B. Crane, a New York lawyer, happened 
to appear as counsel against a Mrs. McMahon in an ac- 
tion she was prosecuting. In retaliation for such ap- 
pearance, Mrs. M. daily sends him through the mail, 
and otherwise, voluminous letters, postal cards, etc., 
in which he is not flattered as to his moral reputation 
or ability. She, however, sends stamps without num- 
ber to pay for return communications, so that the 
epistolary persecution is not without its redeeming 
feature. 


The latest case of the ‘‘ insanity plea ’’ has occurred in 
San Francisco, where a professional bondsman, indicted 
and tried for furnishing “ straw bail,’’ pleaded insanity 
as a reason for swearing that he was worth $6,000, when 
such was not the case.—— A bill introduced into the 
United States Senate the other day recalls a will which 
seems to stand alone among testamentary documents. 
The late Charles Fox, of New York city, after provid- 
ing for the payment of his own debts, gave all the 
residue of his property to the United States govern- 
ment to enable it to pay their debts. The exact 
amount of the gift has not yet been ascertained. The 
bill referred to accepts the Fox bequest, and author- 
izes the Secretary of the Treasury to cause the prup- 
erty to be sold and pay the proceeds to the United 
States Treasurer. 
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CURRENT TOPICS. 


AS a matter of justice at least, the profession 
should heed the request made by Mr. Throop 
in these columns last week, unless they have, of 
their own knowledge, substantial reasons for not 
heeding. The opposition to the Code of Remedial 
Justice is largely factious. More than this, it owes 
its origin and whatever strength it has mainly to the 
publishers of such law books as would be superseded 
by the Revision. We have yet to hear or to see sug- 
gested one valid reason for a repeal of the portion 
already passed, or for dbandoning the work. That 
the Code, as adopted, needs amending, is conceded 
by no one more willingly than by Mr. Throop. But 
amending is one thing, repealing another. Lawyers 
are afraid of it only because they have not carefully 
examined it. They fear any radical change in the 
law or the practice, and assume that, because there 
has been some change, there has been great change. 
We have already pointed out that the substantial 
changes effected are few, and on this score any 
lawyer, by a little careful examination, can easily 
satisfy himself that we were right. And not only 
this, but we believe that any fair and competent 
judge will say, after a reasonable examination of the 
work, that, as a whole, with all its conceded errors, 
it is better than the Code and Revision we now have. 
It has cost the State a considerable sum of money, 
no doubt, and this has been urged as an argument 
against it in the Senate; but the cost in no wise af- 
fects the merit of the work done, nor do we regard 
it as a fair argument against a continuance of it. 
With a little more care or a little different standard 
in selecting commissioners, the result would have 
been different. Of the many men that have been on 
the commission first and last, only one (with perhaps 
a single exception) has set himself seriously and 
earnestly to the work to bedone. Mr. Throop has done 
the work. His colleagues have been kind enough 
sometimes to give him their counsel and advice, and 
sometimes to look over the manuscript or proofs, 
but his has been the working hand. In our judg- 
ment it could have fallen to no one more capable, or 
with a more earnest desire to do it well; but three 
good heads are better than one in such a matter, 
and three pairs of busy hands would have pushed 
the work to its completion by this time. These are 
matters for the future. ‘‘ What is writ, is writ,” and 
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is neither the better nor the worse for the cost or 
delay. The Bar Association of New York, after a 
careful review of the work by means of a committee, 
and also in the full association, voted by a round 
majority in favor of the Code of Remedial Justice, 
and so, we believe, would most lawyers if they thor- 
oughly understood it. 


A well-known English philosopher some years 
since published a very instructive essay upon the 
subject of over-legislation. According to him, a 
very great number of the enactments of the British 
parliament are not only unnecessary and useless, 
but they are positively harmful. If such was his 
judgment concerning the acts of that conservative 
law-making body, where every thing progresses de- 
liberately, and no legislative experiment is sanc- 
tioned until it is fully and fairly considered from 
every standpoint, what would it have been in respect 
to those of the legislatures on this side of the water, 
from some of which the statute law emanates almost as 
fast as aman can read, and a great deal faster than he 
can write. In our own State, nine hundred and 
seventy-four new laws have been added to our stat- 
ute book in a single session of the legislature, not 
extending six months; and this is not a number so 
much above the average as would provoke comment, 
We do not know that other State legislatures can 
boast a like fecundity, but we imagine that some of 
them are not far behind. But this mass of accom- 
plished legislative work is insignificant when com- 
pared with what is not accomplished. If our legis- 
lators are to be blamed on account of enacting so 
many laws, they should receive some credit for re- 
fusing to enact a vast multitude of bills which are 
laid before them. That we have too much legisla- 
tion is beyond question, but we might have a great 
deal more, and would have, if a persistent stand was 
not every year made against that aggregation of 
individuals which is designated as the lobby; and 
so, while regretting the existence of the evil, we can 
be thankful that it is not worse. 


The well-known Dr. Kennealy has acquiesced in 
the last decision against him, and we suppose he 
will be heard of no more, in the profession at least. 
As he was not deemed worthy by the courts to 
practice before them, the benchers of Gray’s Inn, 
where he had his chambers, did not desire his com- 
pany any longer, and as he would not leave that 
place voluntarily, they instituted proceedings to 
compel him to do so. As usual he showed fight, 
and as usual the court decided against him, Vice- 
Chancellor Hall giving judgment. He was, how- 
ever, allowed time to appeal, and it was anticipated 
that he would do so, and thus retain for a while 
longer one of the advantages belonging to his for- 
mer position; and members of the bar gathered at 
Gray’s Inn on the last day of the time allowed for 
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appeal, anticipating another scene in the remarkable 
series of events in which this gentleman has figured. 
But this anticipation was disappointed, for Dr. Ken- 
nealy had peaceably handed the key of his chambers 
to the steward, and taken his final leave. Thus he 
accepted the situation and indicated that he aban- 
doned all hope or intention of further contesting his 
claim to recognition as a member of the legal pro- 
fession. He was ousted from his old’ position for 
what appeared to the court probably satisfactory 
reasons, but it has seemed to us that he deserved 
better treatment. Whatever may have been his in- 
discretions or his erratic notions, he has honored 
the profession which rejected him, in one respect at 
least, namely, in his fidelity to his client. Believing 
in the cause of a poor and friendless man, he did 
not hesitate to maintain it, without fee or reward, 
in opposition to eminent counsel, and against over- 
whelming odds in the way of caste prejudice and 
family influence and wealth. And more than this, 
he sacrificed his time, his means, his social position, 
and even his professional one, in vain attempt to 
rescue his client from the consequences of an unfor- 
tunate litigation. If such acts as these do not en- 
title a lawyer to credit among men, we do not know 
what ones will, and we mistake the temper of the 
English people if they do not sooner or later recog- 
nize Dr. Kennealy’s merits in such a way as to com- 
pel the courts to restore him to his old position. 





The attenfion of Congress has been taken up dur- 
ing the past week with the bill to provide for and 
regulate the counting of votes for President and 
Vice-President. The prompt passage and approval 
of this bill, and the immediate action of the two 
houses of Congress and the designated members of 
the Supreme Court under it, seem to have settled 
for the time being a question which has, since the 
adoption of the Constitution, been regarded not 
only as difficult, but as possibly fraught with 
danger. While the introduction of the judiciary 
for the determination of a political dispute may be 
a matter to be regretted, the emergency seemed to 
demand such a course, and those who do not ap- 
prove of it have this consolation, that an emergency 
requiring like action will not soon again occur. 


In the legislature of this State a multitude of 
bills have been introduced during the past week. 
Among those of interest is the well-known one 
for the repeal of the usury law, or its modifica- 
tion so as to render it harmless, which is intro- 
duced and defeated or smothered at every ses- 
sion; one forbidding the sale of pools and wager- 
ing on the results of elections; one providing for the 
taxation of the capital stock of insurance companies 
equally with that of banks; one providing that a 
defaulting executor, administrator, guardian or trus- 








tee shall be liable to imprisonment for five years, or 
until the amount wherein he is deficient is made 
good, with twenty per cent interest; one providing 
that any person bringing an action for malpractice 
against a physician shall file security for costs in the 
event that he fails to sustain his action; one making 
corporations carrying passengers for hire liable for 
the willful as well as for the negligent acts of their 
employees; and one defining precisely what church 
property shall be exempt from taxation, limiting the 
exemption to the ground the church stands upon 
and twenty-five feet on either side. 


While the attempt to repeal the usury laws has not 
heretofore met with success in this State, it would 
seem that the advocates for the retention of the 
laws now in force could not hold out much longer. 
A bill has been introduced in the legislature, which 
is supported by a petition of numerous and influen- 
tial bankers, merchants and others, asking for a 
modification of the laws in such a way that the only 
penalty for the taking of more than seven* per cent 
per annum as interest shall be a liability to action 
for the amount of excess, to be commenced within 
two years thereafter. This, of course, would be a 
practical abolition of the usury law, as no one would 
ever sue to recover back. This bill ought to pass 
for these reasons, letting alone the question whether 
the taking of usury is right or wrong: (1) The in- 
corporated banks, which are the very ones of all 
money lenders that should be limited in the amount 
of interest to be exacted on loans, are not amen- 
able to the penalties under the existing State law. 
(2) A large and important portion of borrowers, the 
corporations, are prohibited from setting up the 
defense of usury. (3) The persons who make a 
business of lending money to those whose necessities 
compel them to pay an illegal rate are able, by 
means of the application of the law of estoppel, to 
preclude the borrowers from setting up usury. In 
consequence of these facts, more than one-half of 
the loans made in this State are beyond the reach of 
the law; and it is not justice to require that a part 
of the people be governed by a law that does not 
apply to the remainder. England long since did 
away with the usury statute as to most kinds of 
loan. Massachusetts several years ago abolished it, 
and in many States where it exists it is shorn of its 
most odious features. That New York may also 
do away with this foolish and to a great extent in- 
jurious law, is to be desired. 


The election of Mr. Justice Davis to the United 
States Senate and his acceptance of that position 
will create a vacancy in the Federal Supreme Court. 
To fill this vacancy, two or three well-known names 
have been suggested, among which is that of John 
F. Dillon, at present the United States Circuit Judge 
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for the Eighth Circuit. We believe that no better 
choice could be made, The judicial ability dis- 
played by Judge Dillon, both upon the State and 
Federal bench, gives assurance that he would reflect 
honor upon the highest national tribunal. While it 
nas been to some degree the habit of late years to 
bestow the positions on the Supreme bench upon 
those not already holding judicial office, we trust 
that the eminent fitness of the gentleman alluded to 
will secure an adherence to the safer rule of select- 
ing for the highest judgeships only those who have 
had experience in the performance of judicial duties, 





The English council of law reporting has been by 
many held up as a model, by patterning after which 
all the shortcomings of reporting on this side of the 
water might be remedied. This institution has 
been in existence for ten years, but according to the 
London Law Times its results have been extremely 
unsatisfactory. Numerous volumes of reports have 
been issued, but except in the style of printing they 
hardly come up to the contemporary reports issued 
by private parties. The selection of cases is not 
always judicious, while some of undoubted import- 
ance have not been reported at all. The Law Times 
says, ‘‘The council might have rendered great ser- 
vices to the profession and the public, but it ap- 
pears to have neither capacity nor industry. It has 
done nothing more than pile upon judges and law- 
yers the ever-accumulating and unassorted decisions 
and dicta of a large judicial bench.” If this be 
the outcome of the English body, what could we 
expect from the labors of any imitator upon this 


side of the ocean. 
_ 


NOTES OF CASES. 

N the case of Thielman v. Carr, 75 Tll. 885, it is 
held that a furnace and its pipes put into a 
building for the purpose of heating became a part 
of the realty. The court say that, while ordinary 
stoves and pipes have always been conceded to be 
personalty, or mere chattels — they uniformly being 
put up with the intention of removal — furnaces, on 
the other hand, are put up in such a way as to be 
permanent, and to become a part of the building, 
and are as much realty asa steam-engine in a mill 
or factory. This court do not decide whether or 
not the same rule should apply to a lessee. It was 
held, as long ago as the time of Henry VII, that a 
furnace erected by the ancestor and annexed to the 
frank tenement with mortar was a parcel of the 
realty, and could not be removed by the executor 
as against the heir, but furnaces erected by tenants 
for the purposes of trade, were removable during 
the term. Co. Litt. 53a; Squire v. Mayer, 2 Freem. 
Ch. 249; Powell v. Monson Manuf. Co., 8 Mason’s C. C. 
465. In Day v. Austin, Owen, 70, a distinction 
was taken between a furnace fixed to the middle of 
the house and one fixed to the wall. This distinc- 





tion is probably now exploded. See Kelsey v. Dur- 
kee, 83 Barb. 410. It has been said that a furnace is 
removable by a tenant for life. Ferard on Fixtures, 
137; Elwell on Fixtures, 192; Williams on Executors, 
6th Lond. Ed., I, 701. It passes, however, to a 
grantee or mortgagee, with the realty. Main v. 
Schwarawalder, 4 E. D. Smith, 273; Mather v. Fraeer, 
2 Kay & J. 536. In Stockwell v. Campbell, 39 Conn. 
362, a portable hot air furnace, placed by the owner 
of the freehold in a pit prepared for it in the cellar 
of a house, but not set in brick or otherwise fastened 
to the house or floor, but held in place by its own 
weight, together with the smoke pipe leading there- 
from to the chimney, all capable of removal without 
injury to themselves or the house, but intended as a 
permanent annexation, were held to be a part of the 
realty, rendering the house subject to a mechanic’s 
lien therefor. 


In Walley v. Holt, 35 L. T. Rep. (N. 8.) 631 (Ex. 
Div.), defendant hired from the plaintiff a mare and 
dogcart, to go from M. to C. and back, on the ex- 
press conditions that only one other person besides 
the defendant should be carried in the dogcart, and 
that the mare should be driven from M. to ©. and 
back, and nowhere else. Jn violation of the con- 
ditions, the defendant carried on his return journey 
three other persons besides himself in the dogcart, 
and also drove the mare a greater distance than from 

-M. to ©. and back, and drove her furiously, and 
beat and otherwise illtreated her, injuring her 
so that the plaintiff was obliged to have her de- 
stroyed. The court held that plaintiff was entitled 
to maintain an action in tort against defendant for 
the loss of the mare, and that the plea of infancy 
afforded no defense. This is in accordance with 
the decision in Haton v. Hill, 50 N. H. 235; 9 Am. 
Rep. 189, where an infant hired a horse and drove 
it so carelessly and immoderately as to cause death. 
A plea of infancy was held bad, in an action for the 
loss of the horse. In Fitts v. Hall, 9 N. H. 441, the 
rule in such cases is thus laid down: ‘‘If the tort 
or fraud of an infant arises from the breach of the 
contract, although there may have been false repre- 
sentations or concealment respecting the subject- 
matter of it, the infant cannot be charged for this 
breach by a change in the form of action; but if 
the tort is subsequent to the contract, and not a mere 
breach of it, but a distinct, positive and willful 
wrong of itself, then, although it may be connected 
with the contract, the infant is liable.” See, also, 
Prescott v. Norriss, 32 N. H. 103; Woodman v. Hub- 
bard, 25 id. 67, 73; Hall v. Corcoran, 107 Mass. 251; 
9 Am. Rep. 30. See, however, contra, Jennings v. 
Randall, 8 T. R. 335; Schenk v. Strong, 1 South, 
87. Sustaining the principal case, see Homer v. 
Thwing, 3 Pick. 492; Towne v. Wiley, 23 Vt. 353; 
Vasse v. Smith, 6 Cranch, 231; Cam v. Stokes, 2 
Wend. 137; Mills v. Graham, 1 Bos. & Pul. 140; 





Barnard v. Haggis, 8L. T. Rep. (N. 8.) 320. 
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CORRECTION OF ASSESSMENTS. 


TT legislature of our State in 1871 undertook to 

afford some relief from the wrongful or mis- 
taken acts of assessors, but they managed to do it 
in such awkward fashion that their legislation has 
already given rise to a difference of opinion in our 
Supreme Court. The statute in question is as 
follows: 

The board of supervisors of any county except 
New York and Kings may, by a vote of two-thirds 
of all the members elected thereto, legalize the in- 
formal acts of any town meeting in raising money 


for any pur for which such money is authorized 
to be Silesd by law, and by a like vote to legalize 
the i 


acts of any town officer, performed in 
good faith, and within the scope of his authority, 
rap me such legalization shall be recommended 

y the County Court of such county; and also, on 
like recommendation, to correct any manifest cleri- 
cal or other error in any assessments or returns 
made by any town officer to such board of super- 
visors, or which shall properly come before such 
board for their action, confirmation or review; and 
— the order of such court, made on ee 
of the person aggrieved, and notice thereof to such 
bo it shall refund to such person the amount 
collected from him of any tax illegally or improp- 
erly assessed or levied. An appeal may be taken 
from such order as from a judgment of said court in 
an action. In raising the amount so refunded, such 
board shall adjust and apportion the same upon the 
property of the several towns of the county as shall 
be just, taking into consideration the portion of the 
State, county and town tax included therein, and 
the extent to which each town has been benefited 
thereby. 

The first query that arose was, whether the statute 
was retroactive, and it was held by the General 
Term of the Third Department, in People v. Super- 
visors of Ulster Co., 63 Barb. 83, that it was not. 
This was a case of overvaluation. 

The statute came before the same court again in 
Matter of Hudson City Savings Institution, 5 Hun, 
612, where it was held that the County Court has 
no power to order the refunding of a tax improperly 
or illegally levied or assessed, until the tax has been 
adjudged illegal or improper by a competent tri- 
bunal; that the power to make such adjudication is 
nowhere vested in the County Court, and rests, if 
anywhere, with the board of supervisors. The court 
lay stress on the circumstance that the act was en- 
’ titled ‘* An act to extend the powers of boards of 
supervisors.”” They also give force to the fact that 
the exemption from taxation in this case arose not 
from the nature of the property, but from its invest- 
ment, it being surplus earnings, which were prima 
facie taxable, but being invested in Federal securi- 
ties, were exempt; and the judge observes: “ There- 
fore, in this case, whatever may be the fact about 
exemption, the assessment was legal and proper, 
and the County Court was without authority,” etc. 
The decision, however, was explicitly put on the 
first ground. 





The statute received another airing in Mutter of 
N. Y. Catholic Protectory, 8 Hun, 91, in the Second 
General Term Department. In this case the assess- 
ors had assessed lands by statute exempt from tax- 
ation, and the court held that the County Court had 
power to order the tax thus collected to be refunded ; 
that where the assessors have power to act, the 
County Court cannot interfere with the exercise of 
the power; but where they have no power to act, 
the assessment is illegal and improper, and the 
County Court can order the tax paid on such illegal 
assessment to be refunded. They distinguish the 
case in 5th Hun, on the ground that there the as- 
sessment was legal and proper, and thus approve 
that case on the ground upon which that court did 
not base its decision. 

Meantime the case in 63 Barbour had gone up to 
the Court of Appeals, and being sent to the Com- 
mission of Appeals, that tribunal has decided it, re- 
versing the decision of the General Term, and hold- 
ing that the act is retroactive. The decision was 
reached by a divided court, Commissioners Gray and 
Earl concurring with Commissioner Reynolds, who 
wrote the opinion, and Commissioners Lott and 
Dwight dissenting. It is a question whether this 
decision does not necessarily reverse the doctrine of 
the case in 5th Hun, but as that question is now 
pending in still another case before the General 
Term ef the Third Department, we shall express no 
opinion, but simply give the language of the opinion, 
not yet reported, which, after stating the facts, pro- 
ceeds as follows: 

‘¢This statute of 1871 is in many respects peculiar 
and exceptional in its provisions, but I think it was 
intended by the legislature to afford a simple and 
expeditious remedy for the many wrongs done by 
the illegal assessment and taxation of property. 
When this was enacted, it was quite well settled 
that the courts, in the exercise of their ordinary 
jurisdiction, could afford but little, if any, relief in 
such cases, even of admitted error in the taxing 
officers. It was very proper that the question 
whether or not any error had been committed in a 
given case should be first determined by a court of 
competent jurisdiction, upon due notice to all parties 
concerned; and if any error was found to exist, it 
did not much matter whether its order or judgment 
was in form mandatory, or by way of recommenda- 
tion to the supervisors. The legislature chose the 
latter form, and I think a recommendation, duly 
made by the County Court, in pursuance of the 
statute, became mandatory, unless some cause to the 
contrary was shown. The supervisors were at lib- 
erty to appeal from any order made which they 
thought erroneous, and failing to do that, I think 
the order was of the same legal effect as a final judg- 
ment rendered in favor of the relator for the amount 
of taxes illegally assessed and collected, which the 
supervisors were not at liberty to disregard. In 
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respect to it they had no judicial or legislative func- 
tions to discharge, but simply the ministerial duty 
of providing by taxation or otherwise for the pay- 
ment of a debt finally adjudged to be due from the 
county. 

‘¢ Unless this construction shall prevail, the stat- 
ute would seem to be entirely abortive. But for the 
statute it is quite certain that the board of super- 
visors could not be coerced by mandamus to allow 
or provide for the payment of the relator’s claims, 
except it had been previously established by the 
judgment of a competent judicial tribunal. If, aftera 
proceeding before the County Court, upon due notice, 
or hearing of the parties, and after the court shall 
make an order in pursuance of the statute, recom- 
mending the payment of the erroneous taxes, from 
which no appeal is taken, the board of supervisors 
may assume to disregard the recommending order 
of the County Court, it is very clear that the statute 
is of no account whatever; but we are not to assume 
that the statute has no meaning, and if it has any, 
the board of supervisors must, in such a case, re- 
spect the recommendation of the County Court. 
Indeed, the act says in terms that, upon the order 
of the court, made on application and notice, the 
board ‘shall refund’ the amount illegally as- 
sessed. 

‘Tt is said the statute referred to was intended to 
have no retroactive effect. Ordinarily a statute only 
speaks for the future, and where vested rights are 
involved, the legislature cannot affect the present or 
the past. But there are many remedial statutes that 
mainly affect past transactions, and are enacted for 
that purpose. Statutes confirming illegal or irregu- 
lar proceedings of various public officers are of this 
character, and can have no relation to other than 
past transactions. 1 Kent’s Com. 455; Foster v. The 
Essex Bank, 15 Mass. 245; Underwood v. Libby, 10 
Serg. & Rawle, 107. It is to be observed that the 
first part of the section referred to provides for legal- 
izing, by the board of supervisors, the informal acts 
of any town meeting, or the irregular acts of any 
town officer, upon the recommendation of the 
County Court, and then in the same connection pro- 
vides for the refunding taxes illegally or improperly 
assessed or levied, upon like recommendation of the 
County Court. It appears to me very plain that by 
this act the legislature intended to provide a simple 
and speedy remedy for evils then existing, or sup- 
posed to exist, as well as such of a like character as 
might happen in the future. This is the more ap- 
parent from the fact that in most of the cases cov- 
ered by the statute the courts could afford no relief 
toa party aggrieved, and the board of supervisors 
were equally without legal authority to redress the 
wrong. That errors of this character had often oc- 
curred was matter of common knowledge, and the 
legislature, in my opinion, intended by the act of 
1871 to afford a remedy to any party aggrieved in 





the past, or who should have just cause of com- 
plaint in the future.” 
Would it not be well for our legislature to hire 


- some small boy of average intelligence to draw their 


acts for them? Our belief is, that small boys are in 
the habit of stating what they mean with more 
clearness than the legislature. 


UNPATENTABLE INVENTION — EFFECT OF 
DISCLAIMER. 

Dunbar and another v. Myers, executrix, and another, 
recently decided by the Supreme Court of the United 
States, was a suit for infringement of a patent for im- 
provement in machines for sawing lumber into thin 
stuff for the backs of mirrors, etc., issued to complain- 
ant’s intestate and Robert Enson, and was an appeal 
from the southern district of New York. Theclaim of 
the inventors was for the use of deflecting plates. Pend- 
ing the suit, complainants filed a petition in ihe patent 
office disclaiming the claim in the original petition, for 
the use of deflecting plates, and confining it to the use 
of two such plates employed at the same time with 
the saw. The court below sustained the complaint and 
both parties appealed, the defendants alleging as error 
that the court below erred (1) in holding that there 
was invention in using two deflecting plates when the 
use of one was well known, and (2) in holding that the 
respondents infringed the letters-patent. The Su- 
preme Court reversed the decision and dismissed the 
bill. In regard to the disclaimer, the court says: 

* Pending suits may proceed, but the disclaimer, when 
recorded, becomes a part of the original specification 
and must be taken into account in construing the 
patent and in ascertaining the rights of the parties to 
the suit, unless it appears that the effect of the dis- 
claimer is to enlarge the nature of the invention and 
prejudice the rights of the respondents. Perry v. 
Skinner, 1 Webster’s P. C. 253; Ralston v. Smith, 9 C. B. 
(N. 8.) 143; S. C., 11 id. 474; Smith v. Nichols, 21 Wall. 
117. Unreasonable delay not having been suggested, 
the only effect of the disclaimer in such a case is to 
limit the nature of the invention secured by the patent 
and to diminish the claims of the patent as set forth 
in the specification. Guwyon v. Serrell, 1 Blateh. 245; 
Hall v. Wiles, 2 id. 198. 

** Matters properlyjdisclaimed cease to be a part of the 
invention, and it follows that the construction of the 
patent must be the same as it would be if such matters 
had never been included in the description of the in- 
vention or the claims of the specification. 16 Stat. at 
Large, 206; Seed v. Higgins, 8 Ell. & Bl. 767; Higgins v. 
Seed, id. 763; O’ Reilly v. Morse, 15 How. 121; Taylor 
v. Archer, 8 Blatch. 317.” 

The court held that the use of the two plates at one 
time. one on each side of the saw, did not constitutea 
patentable invention, and that the claim was void. 
It says, after citing Phillips v. Page, 24 How. 167; 
Jones v. Morehead, 1 Wall.'162; Stimpson v. Woodman, 
10 id. 121; Hicks v. Kelsey, 18 id. 670; Brown v. Piper, 
1 Otto, 38; Smith v. Nichols, 21 Wall. 115: ‘‘ Effective 
support to the proposition that nothing but invention 
or discovery will entitle an applicant to a patent is 
also found in the reported decisions of the Circuit 
Courts, as appears from the following citations. Judge 
Story held, many years ago, that the mere application 
of an old process, machine, or device to a new use was 
not patentable, that there must be some new process 
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or some new machinery to produce the result in order 
that the supposed inventor may properly have a patent 
for the alleged improvement. Howe v. Abbot, 2 Story, 
194; Bean v. Smallwood, id. 411; Glue Cu. v. Upton, 
6 Off. Gaz. 842; 7 id. 648. Conclusive s ipport to the 
proposition that an applicant for a patent is not enti- 
tled to the public protection unless the supposed im- 
provement involves actual invention or discovery is 
found in the oft-repeated decisions of all the English 
courts having jurisdiction in such cases, and it is safe 
to remark that the courts of that country apply the 
rule more readily aud with a much closer scrutiny 
than do the courts of this country exercising the like 
jarisdiction. Ralston v. Smith, 11 Cl. & Fin. 255; Har- 
wood v. Railway Co., 11 id. 667; Jordan v. Moore, L. 
R.,1 C. P. 635; Kay v. Marshall, 8 Cl. & Fin. 261; 
Bush v. Fox, 5 id. 715; Tetley v. Easton, 2 C. B. (N.8.) 
739; Horton v. Mason, 12 id. 450; Ormson v. Clarke, 14 
id. 490; Purker v. Stevens, L. R., 8 Eq. 367; 8. C., L. 
R., 5 Chan. Apps. 39; Envelope Co. v. Seymer, 5 C. 
B. (N. 8.) 173; White v. Toms, 17 L. T. (N.S.) 319; 
Ralston v. Smith, 11 C. B. (N. 8S.) 474; Ormson v. 
Clarke, 13 id. 339; Ralston v. Smith, 9 id. 144; Saun- 
ders v. Aston, 3 Barn. & Ad. 885; Seed v. Higgins, 8 


Ell. & Bl. 755. 
——_——_—_——_ 


JURISDICTION OF STATES OVER MARINE 
TORTS.—STEAMBOAT OWNERS LIABLE FOR 
NEGLIGENCE OF LICENSED PILOTS OR EN- 
GINEERS IN THEIR EMPLOY. 


SUPREME COURT OF THE UNITED STATES — OCTO- 
BER TERM, 1876. 


SHERLOCK ET AL., plaintiffs in error, Vv. ALLING, ad- 
ministrator. 


1. Until Congress makes some regulation touching the lia- 
bilities of parties for marine torts resulting in death of 
the persons injured, the statute of Indiana giving a 
right of action to the personal representatives of the 
deceased, where his death is caused by the wrongful 
act or omission of another, applies, the tort being com- 
mitted within the territorial limits of the State; and 
as thus applied it constitutes no encroachment upon 
the commercial power of Congress. 

2. The action of Congress as to a regulation of commerce 
or the liability for its infringement is exclusive of State 
authority ; but until some action is taken by Congress, 
the legislation of a State, not directed against com- 
merce or any of its regulations, but relating general] 
to the rights, duties and liabilities of citizens, is of obli- 

tory force within its territorial jurisdiction, although 
t may indirectly and remotely affect the operations of 
foreign or inter-State commerce, or persons engaged in 
such commerce. 

8. The act of March 30, 1852, ‘“‘to provide for the better 
security of the lives of passengers on board of vessels 
propelled in whole or in part by steam, and for other 
purposes,” does not exempt the owners and masters of 
a steam vessel and the vessel from liability for injuries 
caused by the negligence of its pilot or engineer, but 
makes them liable for all damages sustained by a pas- 
senger or his baggage from any neglect to comply with 
the provisions of the law, no matter where the fault 
may lie ; and in addition to this remedy, any person in- 
ured by the negligence of the — or engineer may 

ave his action directly against those officers. 


4. The relation between the owner or master 8 pies, as 


that of master and employee, is not changed by the 
fact that the selection of the pilot is limited to those 
who have n found by examination to possess the 
requisite knowledge and skill, and have been licensed 
by the government inspectors. 
)}RROR to the Supreme Court of Indiana. Action 
for death by negligence. 
Mr. Justice Figzup delivered the opinion of the 
Court. 
In December, 1858, the defendants were the owners 
of a line of steamers employed in navigating the river 
Ohio between the port and city of Cincinnati, in the 





State of Ohio, and the port and city of Louisville, in 
the State of Kentucky, for the purpose of carrying 
passengers, freight and the United States mail. On 
the fourth of that month, at night, two boats of the 
line, designated respectively as the United States and 
the America, collided at a point on the river opposite 
the mainland of the State of Indiana. By the collis- 
ion the hull of one of them was broken in, and a fire 
started, which burned the boat to the water’s edge, 
destroying it and causing the death of one of its pas- 
sengers by the name of Sappington, a citizen of Indi- 
ana. The administrator of the deceased brought the 
present action for his death in one of the Courts of 
Common Pleas of Indiana, under a statute of that 
State, which provides ‘‘ that when the death of one is 
caused by the wrongful act or omission of another, 
the personal representatives of the former may main- 
tain an action therefor against the latter, if the 
former might have maintained an action, had he 
lived, against the latter for an injury for the same act 
or omission.” 

The complaint in the action alleged that the collision 
occurred within the territorial jurisdiction of Indiana, 
above the line of low-water mark of the river, and 
charged it generally to the careless and negligent navi- 
gation of the steamboat United States by the defend- 
ants’ servants and officers of the vessel, but especially 
to the carelessness of the pilot, in running the same at 
too great a speed down the stream; in giving the first 
signal to the approaching boat as to the choice of 
sides of the river contrary to the established cus- 
tom of pilots navigating the Ohio, and the rules pre- 
scribed by the act of Congress; and in not slackening 
the speed of the boat and giving a signal of alarm 
and danger until it was too late to avoid the collision, 

To defeat this action the defendants relied upon 
substantially the following grounds of defense: Ist, 
that the injuries complained of occurred on the river 
Ohio beyond low-water mark on the Indiana side, 
and within the limits of the State of Kentucky; and 
that by a law of that State an action for the death of 
a party from the carelessness of another could only 
be brought within one year from such death, which 
period had elapsed when the present action was 
brought; and, 2d, that at the time of the alleged in- 
juries the colliding boats were engaged in carrying on 
inter-State commerce under the laws of the United 
States, and the defendants as their owners were not 
liable for injuries occurring in their navigation through 
the carelessness of their officers, except as prescribed 
by those laws; and that these did not cover the lia- 
bility asserted by the plaintiff under the statute of 
Indiana. 

Under the first head no question is presented for 
consideration of which we can take cognizance. It is 
admitted that the territorial limits of Indiana extend 
to low-water mark on the north side of the river, and 
the jury found that the collision took place above that 
mark. It is, therefore, of no moment to the defend- 
ants that the Supreme Court of Indiana held that the 
State possessed concurrent jurisdiction with Ken 
tucky on the river, under the act of the Common 
wealth of Virginia of 1789, providing for the erection 
of the district of Kentucky into an independent State, 
and that the legislation of Indiana could, for that 
reason. be equally enforced with respect to any mat- 
ters occurring on the river as with respect to similar 
matters occurring within her territorial limits on the 
land. . 
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The questions for our consideration arise under the 
second head of the defense. Under this head it is 
contended that the statute of Indiana creates a new 
liability, and could not, therefore, be applied to cases 
where the injuries complained of were caused by ma- 
rine torts, without interfering with the exclusive 
regulation of commerce vested in Congress. The posi- 
tion of the defendants, as we understand it, is that as 
by both the common and maritime law the right of 
action for personal torts dies with the person injured, 
the statute which allows aetions for such torts, when 
resulting in the death of the person injured, to be 
brought by the personal representatives of the de- 
ceased, enlarges the liability of parties for such torts, 
and that such enlarged liability, if applied to cases of 
marine torts, would constitute a new burden upon 
commerce. 

In supposed support of this position numerous de- 
cisions of this court are cited by counsel, to the effect 
that the States cannot by legislation place burdens 
upon commerce with foreign nations or among the 
several States. The decisions go to that extent, and 
their soundness is not questioned. But upon an ex- 
amination of the cases in which they were rendered it 
will be found that the legislation adjudged invalid im- 
posed a tax upon some instrument or subject of com- 
merce, or exacted a license fee from parties engaged 
in commercial pursuits, or created an impediment to 
the free navigation of some public waters, or pre- 
scribed conditions in accordance with which com- 
merce in particular articles or between particular 
places was required to be conducted. In,all the cases 
the legislation condemned operated directly upon 
commerce, either by way of tax upon its business, 
license upon its pursuit in particular channels, or con- 
ditions for carrying it on. Thus,in The Passenger 
Cases, 7 How. 445, the laws of New York and Massa- 
chusetts exacted a tax from the captains of vessels 
bringing passengers from foreign ports for every pas- 
senger landed. In The Wheeling Bridge Case, 13 How. 
518, the statute of Virginia authorized the erection of 
a bridge, which was held to obstruct the free naviga- 
tion of the river Ohio. In the case of Sinnot v. Duven- 
port, 22 How. 227, the statute of Alabama required the 
owner of a steamer navigating the waters of the State 
to file, before the boat left the port of Mobile, in the 
office of the probate judge of Mobile county, a state- 
ment in writing, setting forth the name of the vessel 
and of the owner or owners, and his or their place of 
residence and interest in the vessel, and prescribed 
penalties for neglecting the reyuirement. 1t thus im- 
posed conditions for carrying on the coasting trade in 
the waters of the State in addition to those prescribed 
by Congress. And in all the other cases where legis- 
lation of a State has been held to be null for interfer- 
ing with the commercial power of Congress, asin Brown 
v. Maryland, 12 Wheat. 425; The Tonnage Tax Cases, 
12 Wall. 204, and Welton v. Missouri, 1 Otto, 275, the 
legislation created, in the way of tax, license, or con- 
dition, a direct burden upon commerce, or in some 
way directly interfered with its freedom. In the 
present case no such operation can be ascribed to the 
statute of Indiana. That statute imposes no tax, 
prescribes no duty, and in no respect interferes with 
any regulations for the navigation and use of vessels. 
It only declares a general principle respecting the lia- 
bility of all persons within the jurisdiction of the 
State for torts resulting in the death of parties in- 





jured. And in the application of the principle it 
makes no difference where’ the injury complained of 
occurred in the State, whether on land or on water. 
General legislation of this kind prescribing the liabili- 
ties or duties of citizens of a State without distinction 
as to pursuit or calling, is not open to any valid objec- 
tion because it may affect persons engaged in foreign 
or inter-State commerce. Objection might with equal 
propriety be urged against legislation prescribing the 
form in which contracts shall be authenticated, or 
property descend or be distributed on the death of its 
owner, because applicable to the contracts or estates 
of persons engaged in such commerce. In conferring 
upon Congress the regulation of commerce, it was 
never intended to cut the States off from legislating on 
all subjects relating to the health, life and safety of 
their citizens, though the legislation might indirectly 
affect the commerce of the country. Legislation in a 
great variety of ways may affect commerce and per- 
sons engaged in it without constituting a regulation of 
it, within the meaning of the constitution. 

It is true that the commercial power conferred by 
the constitution is one without limitation. It author- 
izes legislation with respect to all the subjects of for- 
eign and inter-State commerce, the persons engaged 
in it, and the instruments by which it is carried on. 
And legislation has largely dealt, so far as commerce 
by water is concerned, with the instruments of that 
commerce. It has embraced the whole subject of nav- 
igation, prescribed what shall constitute American 
vessels, and by whom they shall be navigated; how 
they shall be registered or enrolled and licensed; to 
what tonnage, hospital, and other dues they shall be 
subjected; what rules they shall obey in passing each 
other; and what provision their owners shall make 
for the health, safety and comfort of their crews. 
Since steam has been applied to the propulsion of ves- 
sels, legislation has embraced an infinite variety of 
further details to guard against accident and conse- 
quent loss of life. 

The power to prescribe these and similar regula- 
tions necessarily involves the right to declare the lia- 
bility which shall follow their infraction. Whatever, 
therefore, Congress determines, either as to a regulation 
or the liability for its infringement, is exclusive of State 
authority. But with reference toa great variety of 
matters touching the rights and liabilities of persons 
engaged in commerce, either as owners or navigators 
of vessels, the laws of Congress are silent, and the laws 
of the State govern. The rules for the acquisition of 
property by persons engaged in navigation, and for its 
transfer and descent, are, with some exceptions, those 
prescribed by the State to which the vessels belong. 
And it may be said generally that the legislation of a 
State, not directed against commerce or any of its 
regulations, but relating to the rights, duties and lia- 
bilities of citizens, and only indirectly and remotely 
affecting the operations of commerce, is of obligatory 
force upon citizens within its territorial jurisdiction, 
whether on land or water, or engaged in commerce, 
foreign or inter-State, or in any other pursuit. In 
our judgment the statute of Indiana falls under this 
class. Until Congress, therefore, makes some regula- 
tion touching the liability of parties for marine torts 
resulting in the death of the persons injured, we are 
of opinion that the statute of Indiana applies, giving 
aright of action in such cases to the personal repre- 
sentatives of the deceased, and that, as thus applied, 
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it constitutes no encroachment upon the commercial 
power of Congress. United States v. Bevans, 3 Wheat. 
337. 
In the case of The Steamboat Company v. Chase, re- 
ported in the 16th of Wallace, this court sustained an 
action for a marine tort resulting in the death of the 
party injured, in the name of the administrator of 
the deceased, under a statute of Rhode Island, similar 
in its general features to the one of Indiana. There 
the deceased was killed whilst crossing Narraganset 
Bay in a sail boat by collision with a steamer of the 
company; and though objections were taken, and 
elaborately argued, against the jurisdiction of the 
court, it was not even suggested that the right of ac- 
tion conferred ‘by the statute, when applied to cases 
arising out of marine torts, in any way infringed upon 
the commercial power of Congress. 

In addition to the objection urged to the statute of 
Indiana, the defendants also contended that as owners 
of the colliding vessels they were exempt from lia- 
bility to the deceased as a passenger on one of them, 
and of course to his representatives, as the collision 
was caused without any fault of theirs, by the negli- 
gence of the pilots; and they relied upon the 30th sec- 
tion of the act of Congress of March 30, 1852, to pro- 
vide for the better security of the lives of passengers 
on board of vessels propelled in whole or part by 
steam. That act was in force when the injuries com- 
plained of in this case were committed, and its prin- 
cipal features have been retained in subsequent legis- 
lation. The section provided ‘“‘that whenever dam- 
age is sustained by any passenger or his baggage from 
explosion, fire, collision, or other cause, the master and 
the owner of such vessel, or either of them, and the 
vessel, shall be liable to each and every person so in- 
jured to the full amount of damage, if it happens 
through any neglect to comply with the provisions of law 
herein prescribed, or through known defects or imper- 
fections of the steaming apparatus or of the hull; and 
any person sustaining loss or injury through the care- 
lessness, negligence or willful misconduct of an en- 
gineer or pilot, or their neglect or refusal] to obey the 
provisions of law herein prescribed as to navigating 
such steamers, may sue such engineer or pilot and re- 
cover damages for any such injury caused as aforesaid 
by any such engineer or pilot.’’ 10 Stats. at Large, 72. 

It was argued that by this section Congress intended 
the exemption claimed. And confirmation of this 
view was found in the fact that the owners were 
obliged to take a pilot, and were restricted in their 
choice to those licensed by the government inspectors. 
It was supposed that the relation between owner and 
pilot, as that of master and employee, was thus 
changed, and that with the change the responsibility 
of the former for the negligence of the latter ceased. 
The court, however, proceeded through the trial upon 
a different theory of the position of the defendants. 
It held that as owners they were responsible for the 
conduct of all the officers and employees of the ves- 
sels, and that it was immaterial whether the vessels 
were or not at the time of the collision under the ex- 
clusive charge of the pilots. The instructions to the 
jury at least went to that extent. They in substance 
declared that, if the collision occurred within the ter- 
ritorial jurisdiction of Indiana, and was caused, with- 
out fault of the deceased, by the carelessness or mis- 
conduct of the defendants, or any of their agents, ser- 
vants or employees in navigating and managing the 





steamers, or either of them, the plaintiff was entitled 
to recover. 

In support of the exemption the counsel of the de- 
fendants called to our attention an opinion of the Su- 
preme Court of Kentucky in a similar case arising 
upon the same collision, where such exemption was 
upheld. The opinion is marked by the usual ability 
which characterizes the judgments of that court, but, 
after much hesitation and doubt, we have been com- 
pelled to dissent from its conclusions. The statute 
appears to us to declare that the owners and master of 
a steam-vessel, and the vessel itself, shall be liable for 
all damages sustained by a passenger or bis baggage 
from any neglect to comply with the provisions of the 
law, no matter where the fault may lie; and that in 
addition to this remedy any person injured by the 
negligence of the pilot or engineer may have his action 
directly against those officers. 

The occasions upon which a pilot or engineer would 
be able to respond to any considerable amount would 
be exceptional. The statute of England, which ex- 
empts the owners of vessels and the vessels from lia- 
bility for faults of pilots, pilotage there being compul- 
sory and pilots being licensed, has not met with much 
commendation from the admiralty courts, and the 
general tendency of their adjudications has been to 
construe the exemption with great strictness. This 
course of decision is very fully stated in the exposi- 
tion of the law made by Mr. Justice Swayne in the case 
of The China, 7 Wall., where this court declined to 
hold that compulsory pilotage relieved the vessel from 
liability. In the case of The Halley, Law Reports, 2 
Adm. & Eccles. 15, decided as recently as 1867, Sir 
Robert Phillemore strongly questioned the policy of 
the statute, and said that it appeared to him difficult 
to reconcile the claims of natural justice with the law, 
which exempted the owner who had a licensed pilot 
on board from liability for the injuries done by the 
bad navigation of his vessel to the property of an in- 
nocent owner, and observed that no one acquainted 
with the working of the law could be ignorant that it 
was fruitful in injustice. The doctrine that the own- 
ers are responsible for the acts of their agents and em- 
ployees ought not to be discarded, because the selection 
of a pilot by the owner is limited to those who by the 
State have been found by examination to possess the 
requisite knowledge of the difficulties of local naviga- 
tion, and the requisite skill to conduct a vessel through 
them. ‘ Asa general rule,” says Mr. Justice Grier, in 
the case of The Creole, ‘‘ masters of vessels are not 
expected to be and cannot be acquainted with the 
rocks and shoals on every coast’ (and, we may add, 
with the currents and shoals of every river), ‘‘ nor 
able to conduct a vessel safely into every port. Nor 
can the absent owners or their agent, the master, be 
supposed capable of judging of the capacity of per- 
sons offering to serve as pilots. They need a servant, 
but are not in a situation to test or judge of his quali- 
fications, and have not, therefore, the information 
necessary to choice. The pilot laws kindly interfere 
and do that for the owners which they could not do 
for themselves.’’ Case of The Creole, 2 Wall. And 
the learned justice observes that in such cases, where 
a pilot is required to be taken from those licensed, the 
relation of master and servant is not changed; that 
the pilot continues the servant of the owners, acting 
in their employ and receiving wages for services ren- 
dered to them, and that the fact that he is selected for 
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them by persons more capable of judging of his quali- 
fications, cannot alter the relation. 

And in the case of The Halley, Sir Robert Phille- 
more, upon this subject, says: ‘* I do not quite under- 
stand why, because the State insists, on the one hand, 
upon all persons who exercise the office of pilot, within 
certain districts, being duly educated for the purpose 
and having a certificate of their fitness, and insists, on 
the other hand, that the master shall, within these dis- 
tricts, take one of these persons on board to superin- 
tend the steering of his vessel, the usual relation of 
owner and servant is to be entirely at an end; and 
still less do I see why the sufferer is to be deprived of 
all practical redress for injuries inflicted upon him by 
the ship which such a pilot navigates.” 

By the common law the owners are responsible for 
the damages committed by their vessel, without any 
reference to the particular agent by whose negligence 
the injury was committed. By the maritime law the 
vessel, as well as the owners, is liable to the party in- 
jured for damages caused by its torts. By that law 
the vessel is deemed to be an offending thing, and may 
be prosecuted without any reference to the adjust- 
ment of responsibility between the owners and em- 
ployees for the negligence which resulted in the injury. 
Any departure from this liability of the owners or of 
the vessel, except as the liability of the former may 
be released by a surrender of the vessel, has been 
found in practice to work great injustice. The statute 
ought to be very clear before we should conclude that 
any such departure was intended by Congress. The 
section we have cited would not justify such a con- 
clusion. Its language readily admits of the construc- 
tion we have given, and that construction is in har- 
mony with the purposes of the act. 

We are of opinion that the judgment of the Su- 
preme Court of Indiana was correct, and it is there- 
fore affirmed. 

> 
LIABILITY OF MUNICIPAL CORPORATION 
RESPECTING SEWERS. 


SUPREME COURT OF MICHIGAN. 


ASHLEY V. THE City oF Port Huron. 


A municipal corporation is not liable to individuals for 
damages sustained by them through its failure to exer- 
cise its legislative authority, or through any proper ex- 
ercise thereof. 

But a municipal corporation is no more exempt from lia- 
bility than an individual when that which it does nec- 
essarily or naturally results in the invasion of the free- 
hold of a citizen. 

Therefore, if a city so construct a sewer that the necessary 
result is that waters are collected by it and thrown upon 
the private premises of an individual to his injury, the 
city is responsible for such injury. 

The flooding of private premises is just as much an appro- 
priation of private property as would be the taking of 
an easement in it. 

RROR to St. Clair Circuit Court. 

4 Coorgey, Ch. J. The action in this case was in- 
stituted to recover damages for an injury caused to the 
house of the plaintiff by the cutting of a sewer under 
the direction of the city authorities, and under city 
legislation the validity of which in point of form is not 
disputed; the necessary result of cutting the sewer 
the plaintiff claims was to collect and throw large 
quantities of water upon his premises which otherwise 
would not have flowed upon them, and it is for an 
injury thereby caused that he sues. The evidence 
offered on the part of the plaintiff tended to establish 
the case he declared upon, but the court instructed 


the jury that though they should find the facts to be 





as the plaintiff claimed, they must still return a ver- 
dict for the defendant. The ground of this decision, 
as we understand it, was, that the city, in ordering the 
construction of the sewer and in constructing it, was 
acting in the exercise of its legislative and discre- 
tionary authority, and was consequently exempt from 
any liability to persons who might happen to be in- 
jured. That is the ground that is assumed by counsel 
for the city in this court, and it is supposed to be the 
ground on which the case was decided in the court 
below. 

In Pontiac v. Carter, 32 Mich. 164, the question of 
the liability of a municipal corporation for an injury 
resulting from an exercise of its legislative powers was 
considered, and it was denied that any liability could 


-arise so long as the corporation contined itself within 


the limits of its jurisdiction. That was a case of an 
incidental injury to property caused by the grading of 
astreet. The plaintiff's premises were in no way in- 
vaded, but they were rendered less valuable by the 
grading, and there was this peculiar hardship in the 
case, that the injury was mainly or wholly owing to 
the fact that the plaintiff's dwelling had been erected 
with reference to a grade previously established and 
now changed. In the subsequent case of City of De- 
troit v. Beekman, 34 Mich. 125, the same doctrine was 
reaffirmed. That was a case of injury by being over- 
turned in a street in consequence of what was claimed 
to be an insufficient covering of a sewer ata point 
where two streets crossed each other. It was counted 
upon as a case of negligence, but the negligence con- 
sisted only in this: that the city had failed to provide 
for covering the sewer at the crosssing of a street for 
such a width as a proper regard for the safety of peo- 
ple passing along the street would require. If this 
case is found to be within the principle of the cases 
referred to, the ruling below must be sustained, and 
that, we think, is the only question we have occasion 
to discuss. 

The cases that bear upon the precise point now in- 
volved are numerous. In Proprietors of Locks, etc., 
v. Lowell, 7 Gray, 223, it was held that a city was liable 
in an action of tort for draining water through sewers 
and drains into a canal owned by a private corpora- 
tion, thereby causing injury to the canal; the conclu- 
sion being planted on the right of the corporation “‘ to 
an unmolested enjoyment of the property.”’ In Frank- 
lin vy. Fisk, 13 Allen, 211, it is said by Chapman, J., 
“when highways are established they are located 
by the public authorities with exactness, and the 
easement of the public, which consists of the right 
to make them safe and convenient for travelers, 
and to use them for public travel, does not extend 
beyond the limit of the location. A surveyor of 
highways who fells a tree upon the adjoining land 
extra viam, is a trespasser (citing Elder v. Bemis, 2 
Metc. 299); neither his office nor the existence of the 
highway gives him any authority to meddle with the 
land outside the limits of the highway.’ In Haskell 
v. New Bedford, 108 Mass. 208, a city was held liable to 
the owner of a private dock into which to his injury 
the mud and filth from its sewer was discharged. In 
Wilson v. New York, 1 Denio, 595, on facts substan- 
tially like those in ‘the present case, it was denied that 
plaintiff had any redress against the city. This de- 
cision was afterward questioned in the same court 
(Week v. Brockport, 16 N. Y. 161, 170, note), and in some 
other cases to which reference will be made further 
on. In Lacour v. New York,3 Duer, 106, it was de- 
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cided that a municipal] corporation in the exercise of 
its authority over its property was as much bound to 
manage and use it soas to produce no injury to others 
as would be an individual owner, and that if the nec- 
essary result of an excavation in a public street was 
to injure the building on adjoining ground, the cor- 
poration must respond for such injury. In Conrad v. 
Ithaca, 16 N. Y. 158, a municipal corporation was held 
liable to one whose building was carried away in con- 
sequence of the negligent construction of a bridge by 
the corporation over a stream flowing through it. In 
Rochester White Lead Co. v. Rochester, 3 N. Y. 463, the 
city was made to respond in damages for flooding pri- 
vate premises with waters gathered in asewer. This 
case is commented on in Mills v. Brooklyn, 32 N. Y. 
489, and distinguished from one in which the injury 
complained of arose from the insufficiency of a sewer 
which was constructed in accordance with the plan 
determined upon. Obviously the complaint in 
that case was of the legislation itself, and of inci- 
dental injuries which it did not sufficiently provide 
against. The like injuries might result from a failure 
to construct any sewer whatever. But clearly no ac- 
tion could be sustained for a mere neglect to exercise 
a discretionary authority. Compare Smith v. Mayor, 
etc., 6 N. Y. Sup. Ct. (T. & C.) 685; 4 Hun, 637; Nims 
v. Mayor, etc., 59 N. Y. 500. Cases of flooding lands 
by neglect to keep sewers in repair, of which Barton 
v. Syracuse, 37 Barb. 292, and 36 N. Y. 51, is an in- 
stance, are passed by, inasmuch as it is not disputed 
by counsel for the defendant in this case, that for neg- 
ligent injuries of that description the corporation 
would be responsible. Those cases are supposed by 
counsel to be distinguished from the one before us in 
this —that here the neglect complained of was only 
of a failure to exercise a legislative function, and 
thereby provide the means for carrying off the water 
which the sewer threw upon the plaintiff's premises. 
The distinction is that the obligation to establish open 
sewers is a legislative duty, while the obligation to 
keep them in repair is ministerial. But it is not strictly 
the failure to construct sewers to carry off the water 
that is complained of in this case; it is of the positive 
act of casting water upon the plaintiff's premises by 
the sewer already constructed. 

An action like the one at bar was sustained in Nev- 
ins v. Peoria, 41 Ill. 502; Aurora v. Gillett, 56 id. 132; 
Aurora v. Reed, 57 id. 30; Alton v. Hope, 68 id. 167; 
Jacksonville v. Lambert, 62 id. 509. The same is true 
of Pettingrew v. Evansville, 26 Wis. 223, where Dixon, 
Ch. J., is at some pains to distinguish the case from 
one of merely incidental injuries. The case of Vin- 
cennes v. Richards, 23 Ind. 381, appears by the report 
to have turned on this distinction; and see Cotes v. 
Davenport, 9 Lowa, 227. The doctrine of the foregoing 
cases is approved by Judge Dillon in his treatise on 
Municipal Corporations, vol. 2, p. 799, note, where sev- 
eral Upper Canada cases are cited in its support. We 
refer also to Merifield v. Worcester, 110 Mass. 216, where 
the same distinction is somewhat considered by Wells, 
J. In St. Peter v. Dennison, 58 N. Y. 416, the action 
was against a contracter with the State for the en- 
largement of the canal, who, in blasting rock, had 
caused an injury to the plaintiff while the latter 
was employed on other premises in the vicinity. The 
defendant claimed the same exemption which the 
State would have had under the same circumstances. 
Conceding that he might stand in the place of the 
State, the court held he was not entitled to protection. 





Even the State, it was said, could not intrude upon 
the lawful possession of a citizen. The case of inci- 
dental injuries, where the actor confined himself to 
the premises where he had a right to work, was con- 
sidered and distinguished, and the clear liability of the 
defendant where the injury was accomplished by an 
actual invasion of another’s premises, was affirmed. 

It is very manifest from this reference to authorities 
that they recognize in municipal corporations no ex- 
emption from responsibility where the injury an 
individual has received is a direct injury accomplished 
by a corporate act, which is in the nature of a trespass 
upon him. The right of an individual to the occupation 
and enjoyment of his premises is exclusive, and the 
public authorities have no more liberty to trespass 
upon it than has a private individual. If the corpora- 
tion send people with picks and spades to cut a street 
through it without first acquiring the right of way, it 
is liable for a tort; but it is no more liable under such 
circumstances than it is when it pours upon his land 
a flood of water by a public sewer, so constructed that 
the flooding must befa necessary result. The one is no 
more unjustifiable and no more an actionable wrong 
than the other. Each is a trespass, and in each in- 
stance the city exceeds its lawful jurisdiction. A mu- 
nicipal charter never gives and never could give au- 
thority to appropriate the freehold of a citizen with- 
out compensation, whether it be done through an 
actual taking of it for streets or buildings, or by flood- 
ing it so as to interfere with the owner's possession. 
His property right is appropriated in the one case as 
much as in the other. Pwmpelly v. Green Bay Co., 13 
Wall. 16; Kismond v. Green Bay Co., 1 Wis. 316; Eaton 
v. B.C. & M. R. R. Co., 51 N. H. 504, 

A like excess of jurisdiction appears when in the 
exercise of its powers a municipal corporation creates 
a nuisance to the injury of an individual. The doc- 
trine of liability in such cases is familiar, and was 
acted upon in Pennoyer v. Saginaw, 8 Mich. 534. 

The recent case of Rowe v. Porismouth, decided by 
the Supreme Court of New Hampshire, and not yet 
found in the regular reports, is in accord with the 
views we have expressed. See Am. Law Times Rep., 
vol. 3, p. 482. 

It follows that the judgment must be reversed, with 
costs, and a new trial ordered. 


—_—__>____—_ 
COURT OF APPEALS ABSTRACT. 
CRIMINAL LAW. 


1. Indictment for mayhem: manner of evincing 
premeditation need not be charged.— An indictment for 
mayhem in biting complainant’s thumb, charged that 
the prisoner, one Tully, ‘‘ with force and arms in and 
upon one Walter Westlake, willfully ‘and feloniously, 
and with premeditated design, did make an assault, 
and that the said Owen Tully with the teeth of him 
the thumb of the said Walter Westlake, then and 
there willfully and feloniously, and from premeditated 
design, did cut, bite, slit, and destroy, on purpose, 
with intent, etc., to maim and disfigure,”’ ete. Held, 
that the indictment was not defective in not averring 
the manner in which the premeditated design was 
evinced. The rule under the English statutes does 
not apply to the statute in this State. Tully, plaintiff 
in error, v. People. Opinion by Andrews, J. 

2. Exact words of statute unnecessary.— The statute 
provides that “every person who shall * * cut off or 
disable any limb or member’”’ shall be guilty of the of- 
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fense. Held, that the use in the indictment of the word 
“destroy ’’ instead of ‘‘disuble ’’ did not invalidate it, 
as ‘“‘destroy’’ was of a more extensive signification 
and included “disable.’”’ It is not necessary that the 
words of the statute be precisely followed. Words of 
equivalent import may be substituted or words of 
more extensive signification and which necessarily in- 
clude the words used in the statute. Ib. 

[Decided Sept. 19, 1876.] 

MORTGAGE, 


1. Construction of : when interest payable.— A mort- 
gage dated June 28, 1871, was conditioned to pay ‘ the 
sum of $500 on the first day of April, in the year of 
our Lord 1873, with interest annually on the first day 
of April in each year.”’ Held, that the interest was 
payable on the Ist of April, 1872, and that the pay- 
ment was not to be postponed until the time the prin- 
cipal came due, and that a foreclosure action for de- 
fault in interest commenced December 23, 1872, was 
maintainable. Cook v. Clark. Opinion by Earl, J. 
[Decided Jan. 16, 1877. Reported below, 3 Hun, 247.] 

2. Priority of lien.— E., who had possession of lands 
under a contract of sale to him, mortgaged such lands 
tu A. This mortgage was duly recorded. A deed of 
the lands was subsequently executed to E. E. there- 
after conveyed the lands to P., who had notice of the 
prior mortgage, taking back from him a mortgage, 
which was duly recorded. E. assigned this mortgage to 
T., who examined the records back to the date of the 
deed to E., inquired of the latter and was informed 
that the mortgage assigned was the first lien. Held, 
that the mortgage from E. to A. was entitled to pri- 
ority over that from P. to E., which was assigned to 
T. Crane v. Turner. Opinion by Miller, J. 

3. Rights of assignee of mortgage.— An assignee of a 
mortgage must take it subject to the equities attend- 
ing the original transaction. If the mortgagee himself 
cannot enforce it, then the assignee has no greater 
rights. Ib. 

4. Effect of recording assignment.— The only effect 
of recording an assignment of a mortgage is to protect 
the assignee against a subsequent sale of the same 
mortgage. Ib. 

[Decided Dec. 5, 1876. Reported below, 7 Hun, 357.] 


NEGLIGENCE. 

1. Lessor not liable for negligence of lessee.— A rail- 
way.company in building its road made a cut, which it 
securely fenced and protected. While in this condi- 
tion it leased its road to another company, which took 
possession under a lease containing an agreement to 
keep the cut in question sufficiently guarded. Held, 
that the lessor was not liable to an action for personal 
injury resulting from the neglect of the lessee to keep 
the cut properly protected. Ditchett v. Spuyten Duyvil 
& Port Morris R. R. Co. Opinion by Miller, J. 

2. Fences along railroads. —The provisions of the 
general railroad laws act which imposes the duty of 
erecting and maintaining fences were intended for 
the protection of passengers on the trains, aud ani- 
mals, and has no application to fences for the protec- 
tion of persons traveling, or of openings of the char- 
acter mentioned. Ib. 

[Decided Dec. 5, 1876. Reported below, 5 Hun, 165.] 


NEW YORK CITY. 


Federal officer holding office of profit and trust cannot 
hold city office: supervisor of elections.—The office of 
chief supervisor of elections created by the act of Con- 





gress of February, 1871, the incumbent of which is 
required to be a Circuit Court commissioner, is addi- 
tional to that of Circuit Court commissioner and 
separate therefrom, and it is an office of trust and 
emolument under the provisions of the charter of 
New York city (Laws of 1870, p. 519, § 114). The 
acceptance of such an office under the government of 
the United States is a relinquishment of any office 
held under the city under the provisions mentioned. 
Such office not being within the exception of that 
prov®ion in favor of commissioners. Davenport v. 
Mayor of New York. Opinion by Rapallo, J. 
[Decided Dec. 12, 1876.] 
PERPETUITIES. 

Undue suspension of power of alienation: vested in- 
terest. A will contained this: ‘‘I give and devise 
and bequeath all the rest, residue and remainder of 
my estate, both real and personal, to my executors, 
upon the following trusts, namely: To pay the in- 
come, rents, issues and profits thereof to my brothers, 
R. and W., and to my sisters, F. M. and N., equally, 
share and share alike, during the joint lives of my 
said brothers and sisters, and after the several deaths 
of my said brothers and sisters, then to divide the 
said real and personal estate equally among the chil- 
dren of my said brothers and sisters respectively, the 
said children to take the parents’ share; and I hereby 
expressly declare that in case eitherof my said broth- 
ers or sisters shall die leaving the others surviving, 
then the income herein intended for the one or the 
other so dying, shall be paid to the issue or represen- 
tative of the one or the other so dying.” Held, (1) 
that the devise was void under tbe statute against 
perpetuities, and (2) that the interests of the children 
of the brothers and sisters thereunder did not vest, 
but were future and contingent, dependent upon sur- 
viving all the specified brothers and sisters. Colton v. 
Fox. Opinion delivered by Church, C. J. 

[Decided Nov. 28, 1876. Reported below, 6 Hun, 45.] 
REAL ESTATE. 

1. When interest money derived from lands is and is 
not.— Where the interest of a decedent has been in 
land, and he dies before the conversion of this inter- 
est into personalty, his interest in the avails of a con- 
version occurring after his death, goes to his heir at 
law; but where the conversion has taken effect before 
his death, his interest in the avails goes to his adminis- 
trator. Denham v. Cornell. Opinion by Folger, J. 

2. Interest in lands transferred to interest in purchase- 
money.— Where C. having an interest in lands which 
were disposed of, by her husband, in fraud of her 
rights, by reason of subsequent transactions in her 
life-time, became merely the rightful owner of the un- 
paid purchase-money as a personal fund to which she 
had an equitable right to resort to remunerate her for 
the loss of her interest in the real estate, held, that 
her right was on her death transmitted to her admin- 
istrator, and not to her heir at law. Ib. 

[Decided Dec. 22, 1876. Reported below, 7 Hun, 662.] 


——_>_—_— 
NOTES OF RECENT DECISIONS. 


Agency: non-disclosure of agency: rights of one 
dealing with agent. —The fact that an agent for the 
sale of goods was directed by his principal not to sell 
the goods in his own vame, but to disclose his agency, 
will not deprive a buyer of the right of setting off 
against the principal’s claim for the goods a debt due 
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to him from the agent, if the limitation of the agent's 
authority was not disclosed to the buyer. (Semenza v. 
Brinsley, 18 C. B. [N 8.] 467; 12 L. T. Rep. [N. S.] 266, 
followed and explained.) English Court of Appeal. 
Ez parte Dixon, 35 L. T. Rep. (N. S.) 644. 

Assignment of judgment — what it passes.— The as- 
sigument of a judgment does not pass a right of action 
founded on the negligence of the-attorney prior to the 
assignment in obtaining the judgment. Sup. Ct. of 
Pennsylvania. Morris v. McCullough. 

Constitutional law: moneys in hands of State officers 

t be attached.—The plaintiff caused an attach- 
ment to be issued against the defendants as non-resi- 
dent debtors. The only property attached was a sum 
of money in the hands of the State treasurer of New 
Jersey, alleged to be due from that State to the defend- 
ants. Held, that as a State cannot be sued in its own 
courts without its consent, and therefore money in the 
hands of the State’s treasurer, due to a non-resident 
debtor, cannot be attached at the suit of a creditor. 
Sup. Ct. of New Jersey. Loderv. Baker, Arnold & Co. 

Contract: construction of: surplusage.—In the in- 
terpretation of written instruments, words having a 
meaning cannot be disregarded; the doctrine of sur- 
plusage applying not to contracts, but to pleadings. 
Where a bond prohibited the sale of wine or beer to 
any ‘intoxicated, card-playing”’ person, it was held 
that the sale must be to one intoxicated and card play- 
ing to constitute the act aviolation. Sup. Ct. of lowa. 
City of Decorah v. Kesselmeir. 

Divorce: conditional, does not dissolve murriage.— 
Until aconditional decree of divorce is made absolute, 
the marriage relation subsists. Sup. Judic. Ct. of 
Massachusetts. Moors v. Moors. 

Infancy : abandonment by, of contract void under stat- 
ule of frauds.— An infant, who renders services under 
a verbal contract, which could not be performed with- 
in a year from the date thereof, entered into by and 
between his employer and his parent, cannot abandon 
the service in violation of the agreement, and recover 
upon a quantum meruit for the services rendered. Sup. 
Ct. of Ohio. Abbott v. Inskip. 

Legacy: for exact amount of debt.— A legacy for the 
exact amount of a debt is presumed to be in satisfaction 
of the debt. Sup. Judic. Ct. of Massachusetts. Allen 
v. Merwin. 

Legacy: of shares of stock: computation of value.— 
Bequests of certain shares of stock were made to liv- 
ing grandchildren by uames; and further, testator 
directed his executors to set aside equal amounts for 
other grandchildren that might be born within a cer- 
tain date. Held, that the value of the bequest to the 
unborn grandchildren was to be fixed by the value of 
the stocks at the date of the will. Sup. Ct. of Penn- 
sylvania. Re Estate of Clurke. 

Mechanic’s lien: remedy under, not suspended by 
tuking note.—The taking of a note by the material 
man from the contractor, with the understanding that 
it was not to be an absvlute payment unless met at 
maturity, and the discounting of the same by the 
material man, does not suspend his remedy upon his 
mechanic’s lien. Sup. Ct. of Pennsylvania. Herron 
v. Graham. 

Negligence: contributory negligence, when it does not 
excuse wrong-doer.— The appellants were colliery 
owners, and had a siding adjoining the respondents’ 
line, on to which the respondents were in the habit of 
bringing the appellants’ empty trucks from their line, 








which the appellants removed as they thought fit. The 
respondents brought such trucks at any time without 
notice to the appellants. On a Saturday, after work- 
ing hours at the appellants’ colliery, they brought on 
to the siding a truck loaded to such a height that it 
would not pass under a bridge which crossed the 
siding. On the following Monday, before daylight and 
before work was resumed, they pushed on to the 
siding other trucks, which pushed the loaded truck 
against the bridge and damaged it. Held, that there 
was evidence on which a jury might find the appellants 
guilty of contributory negligence, but if the respond- 
ents could have avuided the accident by reasonable 
care and diligeuce they were still liable, notwithstand- 
ing the negligence of the appellants. House of Lords. 
Radley v. London & N. W. Railway Co., 35 L. T. Rep. 
(N. S.) 637. 

Negligence: caltle lawfully running at large in public 
streets: duty of railroad companies as to. — An ordi- 
nauce of the city of St. Paul provides, that ** cows may 
run at large during the day time, from five o’clock in 
the morning to nine o’clock in the evening, from the 
lst day of April to the lst day of December.”’ Held, 
that this ordinance authorizes the owners of cows to 
permit the same to make highway use of the public 
streets unattended, and therefore, that to permit a cow 
to use a public street in such manner, even though she 
may be liable to stray upon a railroad track at a cross- 
ing, is the exercise of a lawful right, and not per se 
negligence; and that a railway company, unless ex- 
pressly privileged by the statutes, is to exercise its 
right to cross a public street, with reference to this 
right of the owner of a cow, so that notwithstanding 
a cow at large and unattended ina public street may 
be liable to stray upon the track, it is the duty of the 
company to exercise reasonable diligence to avoid 
injuring her, with reference to the fact that she isa 
brute and not a rational being. Sup. Ct. of Minnesota. 
Fritz v. St. Paul & Pacific R. R. Co. 

Negligence: duty of railroad company as to estrays.— 
A railway engineer is not bound to stop or slacken his 
train, when moving in a proper manner, to avoid or 
give way to an estray. Sup. Jud. Ct. of Massachusetts. 
Darling v. Albany & Boston R. R. Co. 

Real estate: mines: adjacent owners: natural user: 
water.— The appellants and the respondents were les- 
sees under the same landlord of the minerals under 
two adjacent parts of the same estate. The soil over 
the mines was in its natural condition impervious to 
water. The respondent so worked his mine that the 
surface of the ground cracked and sank, and the rain- 
fall and surface water flowed through the fissures, and 
found its way into the appellants’ mine, which was at 
a lower level than the respondent’s. J/eld (affirming 
the judgment of the court below), that the respondent 
was not liable for the damage so done in the natural 
course of user of his own land. House of Lords. 
Wilson v. Waddell, 35 L. T. Rep. (N. 8.) 639. 

Real estate: right to build to a wall a servitude.— A 
right to * build to,’’ that is, to fasten joists in the wall 
of an adjoining house, is a servitude, and the extent it 
damaged the property should be left to the jury. Sup. 
Ct. of Pennsylvania. Stern v. Sager. 

Statute of limitation: vendor's licn on real estate.— 
Where the legal title to real estate has passed to the 
vendee, and no lien was retained in the deed, the notes 
given for the purchase-money may become barred by 
the statute. The implied lien of the vendor is then 
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also extinguished. Sup. Ct. of Tennessee. Fisher v. 
Fisher. 

Supplementary proceedings: place of examination of 
debtor.— In supplementary proceedings the judgment 
debtor, whether he be a resident or non-resident, may 
be examined in the county where he has a place of 
business. N. Y. Sup. Ct.,Gen. Term, First Dep. An- 


way v. David. 
—_—__—__——_- 


THE BENCH AND BAR. 


It is reported that Baron Fitzgerald and 
Lord Justice Christian have both declined the Lord 
Chief Justiceship of Ireland. 


The official returns for 1872 show that in 
the whole of Italy there were only eighteen advocates 
and solicitors making more than £250 a year, and in 
the populous provinces of Naples, Sicily and Sardinia 
only two whose income amounted to £160. 


The Rey. Joseph Cook having, in the strict 
line of duty, asked the question from the pulpit, 
“What becomes of the wicked?’ is answered by a 
Connecticut man that “‘ they usually practice law for a 
while, and eventually go to the legislature.” 


The Hon. R. B. Carpenter, judge of one of 
the Circuit Courts of South Carolina, has been wrest- 
ling with the question of ‘‘who’s who” in South 
Carolina, and had to go to Washington to write his 
opinion. 


Dr. Isaac Hartshorn, who died in Providence 
on Monday, ought not to go down ‘“‘ unwept, unhonored 
and unsung,” for the Boston Advertiser says of him, 
that he ‘‘was a party in some famous lawsuits, one 
paying Daniel Webster a fee of $25,000.” 


Chief Justice Edward G. Ryan, of Wisconsin, 


is suffering from illness and debility resulting from 
confinement and overwork in the discharge of his 
duties, and both houses of the State legislature have 
passed, ber mer sag a resolution granting him leave 
of absence during the present term of the court. 


A Washington correspondent says: ‘‘ Asso- 
ciate Judge Davis, as soon as the bill constituting an 
electoral-vote commission passed both houses, notified 
his associates and other friends, that in the event of 
his being offered the fifth place in the judicial branch 
of the commission, under no circumstance would he 
allow his name to be used in this connection. He con- 
siders it indelicate, after being elected senator, to 
take a position which might be open to criticism, and 
refuses absolutely to reconsider his decision.”’ 


These stories are told of Judge Davis, just 
elected United States senator from Illinois: A well to- 
do farmer was once convicted before him of having 
counterfeit United States notes in his possession, with 
the intention of passing them. Before pronouncin; 
sentence, Judge Davis asked him if he had arrange 
his affairs in anticipation of his enforced absence from 
home. The farmer replied that the conviction was a 
surprise to him, and nothing was in order, but that he 
could settle his business in about ten days. No one 
was found to go on his bail bond, and the judge allowed 
him to depart on his own recognizance. The lawyers 
laughed at the idea of the farmer being fool enough to 
come back again, but Judge Davis insisted that he had 
not “taken to the tall timber.’’ His judgment of 
human nature was confirmed, for the farmer appeared 
at the appointed time and received his sentence. A 
loyal Virginian once began a suit before him for a 
review of the procedure confiscating $100,000 in State 
bonds. Senator McDonald argued that as the confis- 
cation act made the procedure in the nature of an 
admiralty seizure, there could be no review. ‘‘ Well,” 
said the judge, ‘‘there may be no De arse mw ee as you 
say, McDonald, for a review in an admiralty case; but 
when such a thing as this can happen, it is time there 
was a precedent, and I am going to make one.” 





TAXES UPON PROPERTY SOLD UNDER FORE- 
CLOSURE. 
HE Supreme’Court of the United States, in the case 
of Osterberg, appellant, v. Union Trust Co. of N. Y., 
just decided, hold that while the title of a purchaser 
at a judicial sale, under a decree of foreclosure, takes 
effect by relation to the date of the mortgage, and de- 
feats any subsequent lien or incumbrance, a lien for 
taxes does not, however, stand upon the footing of an 
ordinary incumbrance, and is not displaced by a sale 
under a pre-existing judgment or decree, unless other- 
wise directed by statute. It attaches to the res with- 
out regard to individual ownership, and when it is en- 
forced by sale pursuant to the statute, prescribing the 
mode of assessing and collecting them, the purchaser 
takes a valid and unimpeachable title. This case was 
a proceeding by a purchaser at a judicial sale, having 
in effect for its object the retention of a portion of his 
bid, sufficient to cover certain unpaid taxes on the 
property purchased. The purchaser had not only con- 
structive, but actual notice of the existence of the 
lien of the taxes. The court held thatit was the duty 
of the purchaser to pay the tax. Itsays: But if the 
doctrine were otherwise, and if the rule of caveat 
emptor had no application to this case, we are not 
aware of any principle which would justify withhold- 
ing from the mortgagee any of the moneys derived 
from the sale of the mortgaged property, with a view 
to the application of them to satisfy such a lien. 
—__>__—— 


LIABILITY OF TRUSTEES OF CORPORATIONS. 
—IN WHAT WAY ENFORCED.” 


SUPREME COURT [OF THE UNITED STATES—OCTO- 
BER TERM, 1876. 


Hornor, plaintiff in error, v. HENNING AND OTHERS. 


The act of Congress (16 U. 8. Stats. 98) under which certain 
corporations are organized in the District of Columbia 
contains a provision that ‘‘if the indebtedness of any 
company organized under this act shall at any time ex- 
ceed the amount of its capital stock, the trustees of 
such manne assenting thereto shall be personally and 
individually liable for such excess tu the creditors of 


the com ~~ Held, (1) that an action at law cannot 
y 


be sustaine one creditor among many for the lia- 
bility thus created, or for any part of it, but that the 
remedy is in oqutey. (2) That this excess constitutes a 
fund for the benefit of all the creditors, so far as the 
condition of the company renders a resort to it neces- 
sary for the payment of their debts. 

N error to the Supreme Court of the District of 

Columbia. Action against trustees of a corpora- 
tion to recover debt of corporation. 

Mr. Justice MILLER delivered the opinion of the 
court. 

The plaintiff in error, who was plaintiff below, had 
judgment against him on demurrer to his declaration. 
The substance of the declaration is that he is a cred- 
itor of the Washington City Savings Bank; that the 
bank had incurred an indebtedness of $850,000 in ex- 
cess of the amount of its capital stock, with the assent 
of the defendants, who were the trustees of said bank, 
by reason whereof a right of action had accrued to 
plaintiff to have and recover the amount of his debt, 
to wit. $4,000. 

The act of Congress of May 5, 1870 (16 U. S. Stats. 
98), authorizes the formation of corporations for vari- 
ous purposes within the District of Columbia by the 
voluntary association of individuals, who shall pursue 
the directions of the statute on the subject. Section 4 
of that act provides for manufacturing, agricultural, 
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mining and mechanical corporations, and contains 
several provisions on the subject of the liability of the 
stockholders and of the trustees who manage these 
corporations. One of these is, that ‘‘if the indebted- 
ness of any company organized under this act shall 
at any time exceed the amount of its capital stock, 
the trustees of such company assenting thereto shall 
be personally and individually liable for such excess 
to the creditors of the company.” 

By the second section of an act of the same session, 
passed June 17, 1870 (16 U.S. Stats. 153), it was enacted 
that savings banks might be organized under the pro- 
visions of section 4 of the act first mentioned, which 
contains the clause above recited, and it is on the lia- 
bility of the trustees declared in this clause that plain- 
tiff bases his cause of action. 

The demurrer questions the right of a single cred- 
itor among many to bring his separate action at law 
for his own debt and recover a judgment for it against 
the trustees, though the allegations of his declaration 
be true. 

If there exists an indebtedness of $850,000 in excess 
of the capital stock (which is alleged to be $50,000), it 
is clear that there must be other creditors than plain- 
tiff, and as plaintiffs account, filed as part of the 
declaration, shows that he claims as a depositor in the 
bank, it is a reasonable inference that there are a great 
many other creditors, and that most of them are de- 
positors of small sums. Under these circumstances, 
conceding the liability of the defendants, several 
questions press themselves on our attention as to the 
nature and extent of this liability and the mode of its 
enforcement. Taking the terms of the statute liter- 
ally, the trustees are liable to the creditors as a body 
in the full sum of the excess (in this case $850,000) with- 
out regard to the amount due them collectively or in- 
dividually, and though the corporation may be willing 
and able to pay every debt it owes as it falls due or is 
demanded. Nor does it matter whether the debts are 
in excess at the time the suit is brought or not, for 
“if at any time ’’ the indebtedness exceeds the capital 
stock, the assenting trustees are liable. Nor by the 
strict terms of the clause are the defendants liable to 
a single creditor, if there be more than one, but to 
all— not to each creditor for the amount of his debt, 
but to all the creditors for the amount of the excess. 

Yet in the face of this necessary result, if the literal 
construction be adopted, plaintiff in error maintains 
that the excess of indebtedness incurred above the 
capital is to be treated as a penalty, and that any cred- 
itor can sue for that penalty without regard to the 
rights of the others. If the action is to recover a pen- 
alty the defendants can only be liable to one action 
and to one penalty, and the recovery by plaintiff, if he 
had the right to recover, could be pleaded in bar of any 
other action for the same penalty. 

But it is not readily to be believed that Congress 
intended to make the trustees liable beyond the debts 
of the bank, which it failed or refused to pay; yet if 
the excess is a penalty it would be no defense for the 
directors to plead that the bank was ready and willing 
and had never refused to pay when demand was made. 
In fact, while the bank, outside of its capital stock, may 
have had a million of dollars in its vaults ready to pay, a 
single creditor, who had never demanded his money of 
the bank, could sue the trustees. 

Nor can we believe that an act intended for the 
benefit of the creditors generally when the bank proves 
insolvent, can be justly construed in such a manner 





that any one creditor can appropriate the whole or any 
part of this liability of the trustees to his own benefit, 
to the possible exclusion of all or of any part of the 
other creditors. But such may and probably would 
often be the result if any one creditor could sue alone, 
while there were others unsecured. 

We are of opinion that the fair and reasonable con- 
struction of the act is that the trustees who assent to an 
increase of the indebtedness of the corporation be- 
yond its capital stock are to be held guilty of a viola- 
tion of their trust; that Congress intended that so far 
as this excess of indebtedness over capital stock was 
necessary, they should make good the debts of the 
creditors who had been the sufferers by their breach of 
trust; that this liability constitutes a fund for the 
benefit of all the creditors who are entitled to share in 
it in proportion to the amount of their debts, so far as 
may be necessary to pay these debts. 

The remedy for this violation of duty as trustees is 
in its nature appropriate to a court of chancery. The 
powers and instrumentalities of that court enable it 
to ascertain the excess of the indebtedness over the 
capital stock, the amount of this which each trustee 
may have assented to, and the extent to which the 
funds of the corporation may be resorted to for the 
payment of the debts; also the number and names of 
the creditors, the amount of their several debts, to de- 
termine the sum to be recovered of the trustees, and 
apportioned among the creditors; ina manner which 
the trial by jury and the rigid rules of common-law 
proceedings render impossible. 

This course avoids the injustice of many suits against 
defendants for the same liability, and the greater in- 
justice of permitting one creditor to absorb ail, or a 
very unequal portion, of the sum for which the trustees 
are liable; and it adjusts the rights of all concerned 
on the equitable principles which lie at the foundation 
of the statute. 

Counsel for plaintiff cites a number of adjudged 
cases, mostly from the courts of New York, in which 
it is held that an action at law may be maintained 
against an individual stockholder in favor of an indi- 
vidual creditor under the statute of that State that 
makes the stockholder liable to the amount of his 
stock when the corporation is insolvent. But there 
the liability of the stockholder is several, and is lim- 
ited to the amount of his stock, a fixed sum easily as- 
certained. It is held in those courts, however, as stated 
in The Bank of Poughkeepsie v. Ibbotson, 24 Wend. 
473, that chancery has a concurrent jurisdiction; and 
in the case of Van Hook v. Whitlock, 3 Paige’s Ch. 409, 
it was said that the remedy at law is a very imperfect 
one. 

Without deciding whether we would follow those 
decisions in a similar case arising in this District, it is 
sufficient to say that there is an obvious distinction 
between the liability of stockholders to the amount of 
their stock, which is a part of the obligation assumed 
when the stock is taken and which is an exsct sum, 
ascertainable by the number of shares owned by the 
shareholder, and the case of the managing trustees 
jointly liable for a violation of their trust to all the 
creditors of the corporation who may be injured 
thereby. 

In the Supreme Judicial Court of Massachusetts, 
under the identical form of words which we are con- 
struing in the present case, it has been repeatedly de- 
cided that the only remedy is a suit in equity, in which 
all the creditors are parties, and that even in eguity 
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ove creditor cannot sue alone, but must either join the 
other creditors or bring his suit on behalf of himself 
and all the others. And while the case is considered 
in reference to remedies afforded by the statute, it is 
placed on the solid ground that the fund, by the 
statute, consists of the excess of all debts over the 
capital, and that there are various parties having sev- 
eral and unequal claims against the fund, which ex- 
ceed it in amount. A demurrer to the action at law 
was sustained on these grounds in The Merchants’ 
Bank of Newburyport v. Stevenson and others, 10 Gray, 
232. See, also, Crease v. Babcock, 19 Metc. 501; 5 Allen, 
398. The same principle is held by this court in the 
recent case of Pollard v. Bailey, 20 Wall. 520, which 
we think disposes of the one before us. 

The judgment of the Supreme Court of the District 
of Columbia is, accordingly, affirmed. 


—— 


FINANCIAL LAW. 


Trust Funps ry HANpDs oF BROKER.— MORTGAGE 
TAKEN BY NATIONAL BANK TO SECURE FUTURE 
LOAN ULTRA VIRES — OWNERSHIP OF 
NEGOTIABLE INSTRUMENT. 


N the case of Ex parte Cooke, recently decided by 
the English Court of Appeal, (35 L. T. Rep. [N. 8.] 
649), a trustee instructed his stockbroker to sell for 
him a sum of consols, which he informed the broker 
he held as a trust fund, and to invest the proceeds of 
sale in the purchase of certain railway stock. The 
broker sold the consols for cash, and received in pay- 
ment a check which he paid to the credit of his current 
account with his bankers, and he bought the railway 
stock for the next settling day. On the settling day, the 
railway stock not having been paid for, the broker was 
declared a defaulter on the stock exchange, and soon 
afterward he filed a liquidation petition. The princi- 
pal claimed to have the balance which, at the time of 
the failure, was standing to the broker's credit at his 
banker’s, appropriated to make good the proceeds of 
sale of the consols. The court held that as the broker 
had notice of the trust, the proceeds of the saie re- 
tained the character of trust money in his hands, and 
could be followed by the principal if they could be 
traced. It was said by Bramwell, J. A., semble, that 
this would have been so, even if the broker had had 
no notice of the trust. 

The Supreme Court of Pennsylvania, in the recent 
case of Woods v. People’s Nat. Bank of Pittsburgh, 
held that a mortgage given to a national bank to se- 
cure a pre-existing debt by the mortgagor, and to 
secure a future loan to him, is as to the latter ultra 
vires, and that if the mortgaged premises be sold, the 
proceeds arising therefrom must be applied in dis- 
charge of such pre-existing debt, notwithstanding 
such proceeds arose from a sale by the sheriff. The 
court also held that an indorser of notes held by a na- 
tional bank, secured by a mortgage, has a right to have 
the proceeds arising from a judicial ‘sale of the mort- 
gaged premises by the bank, applied to the payment of 
such notes in his relief. Fowler v. Scully, 22 P. F. 
Smith, followed. 

In the case of Howe v. Strong, recently decided by 
the Supreme Court of Appeals of Virginia, a note 
made by one Myers, dated April 14, 1866, payable Au- 
gust 1, 1866, to S. Strong or order, and by said Strong 
indorsed in blank, was delivered by Strong to the First 





National Bank as collateral security for a loan; this 
being the condition of the note. On May 31, 1866, an 
attachment was served on Myers on behalf of the 
plaintiffs, who were creditors of Strong. On June 8, 
1866, Ould & Carrington purchased the note of Strong 
for value, without notice of the attachment, and on 
the same day they presented an order from Strong, di- 
recting the bank to deliver to them the said note. 
They were informed that the president of the bank 
was out of town. Some days thereafter, in an inter- 
view with the president, Ould & Carrington were in- 
formed that the debt was nearly paid for which the 
note was pledged, and that the note would be deliv- 
ered to them but for the attachment. The debt to the 
bank was afterward fully paid. In a controversy be- 
tween Ould & Carrington and the attaching creditors 
of Strong, the court held that the former were enti- 
tled to the note. 


SS 
INSURANCE LAW. 


CONDITIONS IN FIRE INSURANCE PoLicy; EXECUTION 
CLAUSE — CoNDITIONS RELATING TO PRE- 
MIUM NotTEeE— LIABILITY OF 
INSURANCE BROKER. 


eo Supreme Court of Pennsylvania, in the case of 
Manufacturers & Merchants’ Ins. Co. v. O’ Maley, 
recently decided, construed the meaning of what is 
known as the execution clause in a fire insurance 
policy. The clause in question provided as fol- 
lows: ‘‘ This policy shall cease at and from the time 
that the property hereby insured shall be levied on or 
taken into possession or custody under any proceeding 
in law or equity.’’ A mechanics’ lien was filed against 
the house insured, judgment obtained, and a writ of 
levari facias placed in the sheriff’s hands. Just before 
the date at which the property was advertised to be 
sold under the writ, it was destroyed by fire. The 


‘court held (affirming the judgment of the court be- 


low), that the policy was not defeated, and said that 
the condition had special, if not exclusive reference to 
personal property, which when levied upon is usually 
seized in fact and remains, until sold, in the custody 
of the sheriff and his employees, who cannot be ex- 
pected to guard it with the same degree of care that 
the owner would. The phrase “levied on” does not 
mean a technical levy unaccompanied by actual seiz- 
ure and change of possession, and has no application 
ordinarily to proceedings by writ of levari facias for 
the sale of real estate. 

In Shakey v. Hawkeye Ins. Co., not long since de- 
cided by the Supreme Court of Iowa, a policy of in- 
surance stipulated that if the premium note was not 
paid at maturity, the failure to pay should terminate 
all liability, which, however, would be revived by pay- 
ment within sixty days; that the collection of the note 
could be enforced by suit; that the cancellation of the 
policy should be absolute and the whole amount of the 
premium should be earned, due and payable. The 
court held that the contract was a valid one, and its 
conditions could be enforced. 

In the case of Murray v. Robinson, recently decided 
by the Supreme Court of this State at the General 
Termof the Second Department, the court held, that 
a broker who undertakes to procure insurance upon 
property and fails to do so, owes to his principal the 
duty of prompt notice of the fact, and when he fails to 
give such notice, he is liable for the whole loss to the 
priucipal, 
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REISSUED PATENTS—WHEN ACTION OF 
COMMISSIONER IMPEACHABLE. 


HE Supreme Court of the United States, in the re- 
cent case of Russell v. Dodge, decide that where 
a reissued patent is granted upon a surrender of the 
original, for its alleged defective or insufficient speci- 
fication, such specification cannot be substantially 
changed in the reissued patent, either by the addi- 
tion of new matter, or the omission of important 
particulars, so as to enlarge the scope of the inven- 
tion as originally claimed. A defective specifica- 
tion can be rendered more definite and certain, so as 
to embrace the claim made, or the claim can be so 
modified as to correspond with the specification; but, 
except under special circumstances, this is the extent 
to which the operation of the original patent can be 
changed by the reissue. In this case the patent was 
for a process of treating bark-tanned lamb or sheep- 
skin by means of a compound, in which heated fat 
liquor was an essential ingredient, and a change was 
made in the original specification by eliminating the 
necessity of using the fat liquor in a heated condition, 
and making in the new specification its use in that con- 
dition, a mere matter of convenience, and by inserting 
an independent claim for the use of fat liquor in the 
treatment of leather generally, the character and scope 
of the invention, as originally claimed, were held to be 
so enlarged as to constitute a different invention. The 
court also held that the action of the commissioner of 
patents in granting a reissue within the limits of his 
authority is not open to collateral impeachment, 
but his authority being limited to a reissue for the 
same invention, the two patents may be compared to 
determine the identity of theinvention. If the reis- 
sued patent, when thus compared, appears on its face 
to be for a different invention, it is void, the commis- 
sioner having exceeded his authority in issuing it. The 
case of Klein v. Russell, 19 Wall. 463, was considered 
and qualified. 


—_————_—_ 


JUDGE NEILSON’S ARTICLES ON CHOATE. 
HE Independent, of February 1, speaks as follows of 

Judge Neilson’s articles: ‘‘ A recent number of 
the ALBANY LAW JOURNAL contains an article which 
is the first of a series from the pen of Judge Neilson, 
Chief Justice of the City Court of Brooklyn, upon 
Rufus Choate, one of the greatest of American law- 
yers and at the same time one of the best and purest 
of American citizens. The judge could hardly have 
chosen a better theme for his facile and able pen. He 
is himself an eminent lawyer, as well as an accom- 
plished judge, whose name the country has learned to 
respect, and by the habits of his mind in thorough 
and hearty sympathy with his theme. The first arti- 
cle contains a graphic sketch of various points of sim- 
ilarity and contrast between Mr. Choate and Lord 
Macaulay, especially as disclosed in the recently pub- 
lished work of Trevelyan. The American lawyer and 
statesman does not suffer by comparison with the 
British essayist. While his equal in brilliancy and 
far his superior in legal knowledge, he is shown in the 
incidents cited by Judge Neilson to be much the finer, 
purer, and lovelier model of the true man. The first 
article, written in the usual clear, compact, and forci- 
ble style of the judge, gives a good promise of what is 
tocome. We congratulate the readers of the ALBANY 
Law JOURNAL, standing as it does at the head of the 
law journals of this country, upon the pleasant and 








profitable service they are about to receive from one 
so competent to render it and upon a subject which 
cannot fail to be one of interest. We should not be 
surprised if Judge Neilson, now that he has gotten his 
hand in, should at last end in making a book. Books 
are sometimes born in this way.” 


——_¢__ 


JURISDICTION DEPENDENT ON AMOUNT OF 
JUDGMENT — INTEREST AND 
COSTS EXCLUDED. 


N Western Union Tel. Co., plaintiff in error, v. Rogers, 
just decided by the United States Supreme Court, 
the question whether interest or costs can be taken 
into account in determining a jurisdictional amount, 
under the statute of February 16, 1875, arose. The 
court say, that before the act of February 16, 1875 (18 
Stat. 316), increasing the sum or value of the matter in 
dispute, necessary to give this court jurisdiction, from 
two to five thousand dollars, after May 1, 1872, it was 
held that we had no jurisdiction in cases where the 
matter in dispute was two thousand dollars and no 
more, and that in determining the jurisdictional amount 
** neither interest on the judgment nor costs of suit can 
enter into the computation.” Walker v. U. S., 4 
Wall. 164; Knupp v. Banks, 2 How. 73. The act of 
1875 simply increases the jurisdictional amount. No 
other change is made in the old law. The judgment in 
this case was rendered May 8, 1875, for five thousand 
dollars and no more, except costs. It follows that, 
according to the practice established under the old 
law, this writ must be dismissed for want of jurisdic- 
tion. 


BOOK NOTICES. 


Reports of Cases at Law and in Chancery Argued and Deter- 
mined in the Supreme Court of Illinois. By Norman L, 
Freeman, Reporter. Vol. L V. Containing the re- 
maining cases submitted at the September Term, 1874. 
Printed for the Reporter. Springfield, 1876. 

HIS volume is similar to its predecessors, and con- 

tains a large number of cases of no great impor- 
tance, intermingled with some of value. The decis- 
ions are not very recent, none later than those sub- 
mitted in September, 1874, being given. Among 
the cases of value we notice the following: Laid- 
lou v. Hatch, p. 11, where it is held that the prom- 
ise of a railway company to pay out of what it may 
become indebted to a contractor for work on its road, 
the sum that such contractor may owe asub-contractor 
for work done, is within the statute of frauds, and if 

not in writing, is void. Pulman Palace Car Co. v. 

Reed, p. 125, where it was held that when a passenger 

was wrongfully expelled from a sleeping car by the 

conductor, who acted through a mistake in judgment, 
and who used no violence or abuse, the passenger was 
entitled to recover only the price he paid for his ticket 
and areasonable compensation for the trouble and in- 
convenience he suffered by being deprived of his berth. 

Tooke vy. Newman, p. 215. Here it was decided that 

where a person applies to equity for relief against a 

usurious contract, he must offer to pay the principal 

due and the legal rate of interest, before the court will 

take jurisdiction. Republic Life Ins. Co. v. Pollak, p. 

292, is acase upon the subject of taxation of corpora- 

tions. The court say that while, where the capital 

stock of corporations is taxable, the shares of stock 
are not subject to taxation in the hands of sharehold- 
ers, if the latter are erroneously assessed therefor, 
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hat affords no reason why the capital stock should 
not be assessed and taxed. Thielman v. Car’, p. 385. 
In this case the court decide that, although stoves put 
up are personalty, a furnace placed in a building, to re- 
main there permanently, is regarded as a part of the 
realty, though it was not decided whether this would 
apply to a lessee. Sorgenfrei v. Schrader, p. 397. Here 
it is held that calling a person a swindler is no justifi- 
cation for his attacking and beating the one using the 
abusive words. Home Life Ins. Co. v. Pierce, p. 426. 
In this case it is said that where an insurance company 
has, by its course of dealing and its acts, led a policy- 
holder to believe that a forfeiture will not be in- 
sisted upon, the company cannot insist upon a for- 
feiture to defeat the policy. Rockford Ins. Co. v. Nel- 
son, p. 548, is also an insurance case. Here a woman 
not versed in legal terms, stated to the agent of an 
insurance company, to whom she applied for a fire 
policy, the facts in relation to the property, and he made 
a false statement of title in the application. The court 
held that such misstatement would not preclude re- 
covery on the policy. Housch v. People, p. 487. Here 
it is held that a constable will not be liable to criminal 
prosecution for voluntarily allowing a prisoner ar- 
rested under a criminal warrant, fair on its face, to 
escape, if the affidavit upon which it is issued fails to 
give the court jurisdiction, nor will the prisoner be 
liable in such case for resisting arrest. Peoria, P. & I. 
R. R. Co. v. Champ, p. 577. Tn this case it is held that 
arailroad company is not liable for killing a horse, 
suffered by its owner to be at large in violation of law, 
even though it failed to fence its track at the place 
where the animal was killed. The work of the re- 
porter is done as well as usual in these reports. The 


printing and binding of the volume are reasonably 
good. 


Reports of Cases Determined in the Circuit Court of the Uni- 
ted States, for the First Circuit. Jabez 8. Holmes, Re- 
porter. Vol. I. July, 1870—June, 1875. Boston: Lit- 
tle, Brown & Co. 

These reports cover the decisions made in the First 
Circuit, which embraces the districts of Maine, New 
Hampshire, Massachusetts and Rhode Island, except 
those in which the opinions are delivered by Judge 
Clifford. From the examination we have made of this 
volume, we judge that the reporter has done his work 
reasonably well, at least so far as the preparation of 
the cases for publication is concerned. The cases 
themselves are not, as a rule, of any great value to 
those of the profession engaged in general practice, al- 
though to those interested in bankruptcy, admiralty, 
or patent law, they will be found of importance. 
Among those having a general value, we notice the 
following: In re Doyle, p. 61, the meaning of insolv- 
ency within the provisions of the bankrupt act is con- 
sidered, and it is held that a trader is insolvent when 
he is unable to pay his debts as they fall due in the or- 
dinary course of business. In Coggeshall v. Potter, p. 
75, it is held that a mortgage, valid otherwise, is good 
against the assignee in bankruptcy of the mort- 
gagor, although not recorded as required by the 
law of the State where it is executed. Johnson 
v. No. Brit. & Merc. Ins. Co., p. 117. Here it is 
held that where a mortgagee of property took an in- 
surance policy thereon containing a provision for ap- 
portionment of the loss in case of other insurance on 
the same property, his rights under the policy were 
not affected by the taking out by a third party with- 
out his knowledge of another policy for his benefit. 





In City Bank of Racine v. Babcock, p..180, the holder 
of stock pledged as security, and which could only be 
sold after default and notice, was held to be relieved 
from the necessitv of giving notice where the party en- 
titled to such notice had, by his own act, rendered the 
giving of it impossible. Morse v. Massachusetts Nat. 
Bank, p. 208. In this case it was held that a verbal 
agreement, by a bank, made with the payee on pre- 
sentment of a check on it, it having no funds of the 
drawer on deposit to pay the check, if the payee would 
deposit it in another bank so that it should be pre- 
sented for payment through the clearing-house, was 
within the statute of frauds. In Winter v. Steamer 
Hercules, p. 465, it was held that mere apprehension of 
danger, not then imminent, is not sufficient to justify a 
change of course by a sailing vessel meeting a steamer 
under way. Delaware Mut. Saf. Ins. Co. v. Gossler, 
p. 475. Here a bottomry bond, conditioned to be void 
in case of “ utter loss,’’ was held not discharged by the 
stranding of the vessel and its abandonment to the in- 
surers as a total loss, and sale by them as not worth 
repairing, if the vessel existed in specie at the time of 
the sale. The volume is fairly indexed, but does not, 
as it ought, contain a table of cases cited. The me- 
chanical execution of the book is in every respect 


excellent. 
—_.___—. 


ADMISSION TO THE STATE BAR ASSOCIA- 
TION. 


TTENTION is called to the formal requisites for 

admission to membership in the New York State 

Bar Association. The following is an extract from the 
by-laws (art. 6): 


‘* Candidates for membership must be proposed in 
the district where they reside or practice, by written 
proposal, signed by one or more members of the As- 
sociation residing in such district (neither of whom is 
a member of the Committee on Admission). The 
proposal must be submitted to the District Committee 
of such district, and will state the name of the candi- 
date, his place of residence and of business, the time 
of his admission, and such particulars as may best 
make known his character and professional status. 
And each District Committee, in accordance with reg- 
ulations prescribed by the General Committee, will 
examine into the qualifications of every candidate so 
proposed to them, and will transmit to their secretary 
such proposals as they recommend for admission. 

The General Committee may provide for action on 
such reports, and may authorize their secretary to 
mark, as approved by them, and transmit to the 
Executive Committee any name having the unanimous 
approval of a District Committee.”’ 


The General Committee on Admissions have adopted 
the following regulations, pursuant to the power above 
conferred : 


** All applicants for admission, made in the form re- 
quired by article 6 of the by-laws, which may be re- 
ceived by the secretary, having the unanimous 
approval of the District Committee, shall be transmit- 
ted to the Executive Committee with the approval of 
this committee rendered thereon.” 

A. H. Tanner, of Whitehall, is the Secretary of the 
Committee on Admissions, to whom all proposals, 
when duly approved, may be transmitted. 


———__>___——_— 


Legislators who are given to buncombe should re- 
member that the public expect from them acts rather 
than words. 

There are many slow ways of traveling, but the most 
tedious conveyance is one of real property. 
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CORRESPONDENCE. 


THE STATE Bar ASSOCIATION. 
To the Editor of the Albany Law Journal: 

Srr—I address you upon the subject of the State 
Bar Association, as I understand that you have kindly 
consented to allow the Journal of which you are editor 
to be made the organ of the Association. 

The organization was effected in November last, and 
soon after the adjournment of the meeting held in 
Albany, at which the constitution was adopted, officers 
and committees appointed, I issued a circular addressed 
to each officer and member of a committee of the Asso- 
ciation, being in all some one hundred and sixty, and 
sending with such circular a printed copy of the con- 
stitution of the Association. The following is a copy 
of the circular: 

THE New YorK StaTeE BAR ASSOCIATION. 
Treasurer's Office, Albany Savings Bank Building, State 
street, corner of 4 

ALBANY, Dec. 15, 1876. 

Str—I am uested to notify you of your election 
to membership in The New York State Bar Associa- 
tion, and inform you that if you accept, you may send 
me by check or post-office order, $5 admission fee now, 
and the $5 annual due for 1877, any time before May 
lst, 1877. Please advise me if you do not wish to be- 
come a member of the Association. 

Yours respectfully 
Rurvus W. PeckHam, Treasurer. 

Out of a hundred and sixty persons, members of the 
different committees and officers of the Association to 
whom this circular was sent, only twenty have thus 
far answered or noticed it. 

Judging from the interest manifested in organizing 
the Association, and the number of members of the 
bar from all parts of the State attending upon such or- 
ganization, I do not believe that this failure to respond 
to the circular by accepting membership in the Associ- 
ation, is owing to indifference to the object itself. I 
think it is rather the result of carelessness in the mat- 
ter, on the part of those who have been elected in fail- 
ing to make known their acceptance, and yet such 
carelessness leaves the Association in a bad position, 
and utterly unable to commence the work for which it 
has been organized. Other State Bar Associations are 
forming and prospering, and I think it only requires 
that the attention of the bar of this State should be 
called to the matter, in order to enable this Association 
to go on, complete its entire organization, and fill up 
its ranks so that every active, respectable member of 
the bar in the State, shall be a member of the Associa- 
tion. 

Yours very truly, 
ALBANY, January 29, 1877. 
THE CRIMINAL JURISDICTION OF THE UNITED 

STATES. 


To the Editor of the Albany Law Journal: 

Srr— The Constitution of the United States gives to 
Congress power only to punish treason, piracy, felony 
on the high seas, counterfeiting, offenses against the 
laws of nations; exclusive legislation in all cases in 
the district, etc., etc. 

In the debates on the adoption of the Constitution 
(See Elliott’s Debates, Vol. containing Virginia), Patrick 
Henry, referring to the clause giving Congress power 
to “pass all laws necessary and proper to carry into 
effect the foregoing powers, and all other powers vested 
by the Constitution in Congress,” said he feared, unless 


R. W. PEcKHAM, Treas. 





a bill of rights were adopted, Congress, under said 
sweeping clause, ‘‘ might assume power over all offenses 
from larceny up to treason,’’ and demanded that aH 
powers not given should be reserved to the States. 

Mr. Madison in reply said the sweeping clause gave 
no new power; that without it Congress had the same 
power; that it applied only to powers granted. 

Gov. Randolph said, also, in reply that it would be 
treason to common sense to so construe it; that Con- 
gress has cognizance only of treason, piracy, felony on 
sea, offenses against the law of nations., 

Mr. Henry’s argument admitted it would be an as- 
sumption of lawless power, and no one pretended Con- 
gress had any power over other offenses. Yet amend- 
ment ten was subsequently incorporated. 

Nevertheless, to-day, Congress has assumed power 
to define and punish offenses from petit larceny up to 
high treason; to punish many of them cruelly and un- 
usually (“‘in a harsh and novel manner,’ Justice Mil- 
ler), to punish mixing naphtha and benzine; charging 
over $10, attorneys’ fee; sending lottery advertise- 
ments through the mail, or obscene publications; vio- 
lating trade-marks, and hundreds of other mala pro- 
hibita; so that, to use Hallam’s expression of a time 
in England, soon after Cromwell, ‘‘the people walk 
amid the snares and pitfalls of the law.’ And every 
Congress is adding to them, so that soon the assem- 
bling of an United States Grand Jury may cause 
alarm from Maine to California. Further, on light 
charges or any!charges, the telegraph is used to slander 
the accused to the world, and he is liable to be dragged 
from Alaska to Florida, and to defend himself, must 
advance all his costs, and is never reimbursed in any 
event. To-day there are thousands of persons in the 
United States who have been ruined in trying to de- 
fend themselves against charges brought against them 
in United States District Courts, for offenses, ‘‘ from 
petit larceny up to treason.” 

How careful were the old States before they accepted 
the Constitution to show their estimation of the lib- 
erty of the subject; all spoke alike— Thus, Connec- 
ticut, ‘‘ In criminal prosecutions the trial of facts in the 
vicinity where they happen is so essential to the life, 
liberty and estate of the citizens that no offense ought 
to be tried in any other county than where committed 
* * * * * and all penalties should be proportioned 
to the nature of the offense.” * * * * It would do 
our Congress good to read those resolutions, and the 
immortal speech of Holmes of Massachusetts, on the 
same subject. (See Elliott’s Debates, Mass.) Some of 
these old patriots said, ‘‘we fear under this Constitu- 
tion the accused may sometimes be taken for trial 
away from the vicinage in cases where the laws under 
the Constitution may have been criminally violated.” 
What would they have said could some one have pic- 
tured the present condition. Itis in bold and notorious 
violation of the Constitution; necessity is the plea of 
those who defend it. They ask ‘“‘ what else can the 
Goat do to defend itself?’’ Leave the penalties to the 
States, as intended. Reform; go back to first princi- 
ples. As Alexander Hamilton said, ‘“‘The rights of 
the States and the liberties of the people stand or fall 
together,’”’ and he was no great State rights man. 
What! To arrest, drag hundreds of miles, ruin finan- 
cially and imprison your citizens, in clear violation of 
law; not much patriotism do men feel after being so 
wronged. It would take a volume to express the in- 
famy of the system. CLARK IRVINE. 
OrEGON, Mo., Jan. 17, 1877. 
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BRIEFS. 
To the Editor of the Albany Law Journal: 

Sir — My attention was called some time since, to 
some timely and very just criticisms, as well as sug- 
gestions of yours, upon the proper method of prefacing 
briefs, etc., contained in your valuable JOURNAL, vol. 
14, at page 301. I thought then that I would prepare a 
short communication upon the subject for the Jour- 
NAL, and send yon one of my own briefs as a specimen 
of the method which I adopted, some years since, in 
my practice, which I find to bea good use. I have, 
however, deferred the matter until this moment, by 
reason of pressing professional and other engagements. 

I herewith send you a copy of a brief prepared by 
me, as counsel, somewhat hastily; but still it shows 
the method and order of preparation, although in many 
respects imperfect. 

You will notice that this brief under the head of 
“ statement,” contains not only a statement as to how 
the case came before the appellate court, the order 
and judgment appealed from, but also the cause of 
action, and a general outline of the whole history of 
the case in every stage, including the trial and verdict 
of the jury. At the same time references are made to 
the folios of the case, where the testimony bearing 
upon the material questions of fact stated can be 
found. 

In the next place, after this general statement, all 
the material facts are marshaled or grouped under the 
two distinct heads of ‘‘ Facts conceded” and “ Facts 
controverted.”’ Under each of these two general heads, 
the different classes of facts in the case are grouped 
under sub-heads, 1, 2,3, etc.,as occasion requires. In 
this manner are laid out under these sub-heads, all the 
facts conceded, and reference to the testimony in the 
case as deemed necessary. Having disposed of this 
class of facts, I proceed, secondly, under the head of 
“ Facts controverted,”’ and in like manner state each 
distinct question, or class of facts, material to the issue 
under sub-heads, and refer not only to the folios of 
the case, but also name the witnesses pro and con, as 
the case may be, who testified on the trial upon the 
particular point controverted. In this manner it is 
easy to concentrate into comparatively a small com- 
pass, all the material facts contained in a large case. 
By this means, also, the court will not only find its 
labors in examining the facts of a case greatly lessened, 
but at the same time be far more likely to reach a cor- 
rect and satisfactory decision, than by the ordinary 
modes. 

After disposing of all the material facts of a case in 
the manner stated, the law points are added. In this 
connection I would observe, that after having fully 
grouped all the facts of the case under their legitimate 
heads, it is highly important in framing the law points 
to keep within the dominion of law only. Therefore, 
if counsel have occasion to say any thing about the 
facts of the case in connection with a point of law, 
simply refer to ‘‘ Facts conceded”’ or ‘‘ Facts contro- 
verted”’ (subdiv. 1, 2, or 3, etc.), as the case may be. 

As a general rule, if counsel carefully marshal the 
facts of their cases in the manner stated, the court will 
find little difficulty in applying the law, even though 
no law points areappended. I mean by this, of course, 
in an ordinary plain case. Judges are presumed to 
know some law at least, a fact that should not be lost 
sight of by counsel. 

The brief above described will be found particularly 





important, in all cases at General Term, on appeals 
from judgments founded on reports of referees, as 
well as appeals from orders denying a motion for a new 
trial made upon the minutes, as well as upon case and 
exceptions at Special Term. In all cases of appeals 
from judgments founded upon the verdict of a jury, 
as well as appeals from judgments and orders made 
at General Term to the Court of Appeals, the material 
facts of the case may very properly be grouped, after 
the statement of the case, under the head of ‘‘ Facts 
established.”’ 

Iclaim no particular merit in this matter of briefs. 
I simply ask your criticism upon the same fully and 
candidly, as you are wont to exercise in other matters 
for the good of our noble profession. 

Iam clearly of the opinion, indeed Iam informed 
by some of our judges that, if counsel would generally 
adopt some similar method of preparing briefs, the 
task of examining and deciding the numerous cases 
brought before our appellate courts would not only 
be greatly lessened, and time saved, but the results 
obtained would be far more satisfactory both to the 
bench and the bar. L. P. PERKINS. 

BuFFALo, January 12, 1877. 

ea Es 
COURT OF APPEALS DECISIONS. 
HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, Jan- 
uary 30, 1877: 

Motion granted and remittitur amended so as to 
give defendant costs of the appeal —Shaft v. Phoenix 
Mutual Life Ins. Co.— Judgment modified by allow- 
ing the apellant interest from the death of the testator 
upon the amount necessary to be paid from the per- 
sonal estate to make up the sum of $30,000, and as 
modified, affirmed, without costs to either party as 
against the other in this court — Rodman v. Finck. 
— Judgment affirmed — Dolan v. The Mayor, etc. ; 
People ex rel. Gilles v. Leffern.—— Judgment affirmed, 
with costs — Beck v. Carter; Howell v. Adams; John- 
son v. First National Bank of Hoboken; Yale v. De- 
derer; Bridges v. Oliver.—— Judgment affirmed, with 
leave to plaintiffs to amend complaint within twenty 
days after service of notice of entry of remittitur, on 
payment of costs — Bonnell v. Griswold; Blake v. Gris- 
wold.—— Order granting new trial reversed and judg- 
ment ordered on-verdict, with cost — Curtis v. Gokey. 
—— Judgment reversed and new trial granted, costs to 
abide event — Cleveland v. N. J. Steamboat Co.— Ap- 
peal ‘dismissed, with costs — Childs v. Kasson; Sart- 
well v. Field; In re Attorney-General v. Conn. Life 
Insurance Company.—— Order affirmed, with costs — 
Tremain v. Richardson. 

—_—__>—__—_——___ 


NOTES. 


HE United States Supreme Court, on tne 29th ult. 

after the announcement of some opinions of no 
general importance, adjourned until the 19th of this 
mouth. This adjournment is ordered on account of 
the impending withdrawal of five of the nine justices 
to form a judicial branch of the tripartite commission 
on the disputed presidential question. —— During the 
year 1876 there were published in Great Britain 101 new 
works on law and jurisprudence, and 63 new editions of 
legal works. ——The recent increase of murders in 
Belgium has caused the fact that no sentence of death 
has been executed in that country since 1863, to be 
brought under the notice of the Belgian Chamber of 
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Deputies. The subject was disposed of, for the time 
being at all events, by the Minister of Justice declaring 
that he would rather resign office than permit a single 
sentence of death to be executed. Commutation of the 
death-sentence to penal servitude for life has been the 
course invariably followed for the past thirteen years. 
—— The Maine senate has passed by a unanimous vote 
a resolution calling for a national prohibition law. 
Maine seems to be one of the few States where a trial 
of such laws has not led to their relaxation. 


According to the Trish Law Times, the mania of office 
seeking still flourishes on the Irish bench. In other 
careers Irishmen are now happily induced to rely on 
their individual abilities, and in the quest for briefs 
merit will tell, combined occasionally, of course, with 
Mr. W. 8S. Gilbert’s infallible recipe of marrying ‘“‘a 
rich attorney’s elderly ugly daughter.’’ When, how- 
ever, the time comes for the barrister, the bud, to de- 
velop into the flower, the judge, we hear of many 
things beside merit. Politics, religion, family interest, 
an expensive contest for a borough, connection with a 
chief justice, ten children,aload of debt, are all whis- 
pered as causes why one man should be promoted in 
preference to another. Thus patronage, expelled, as 
if it were one of the snakes abhorred by St. Patrick 
from all other Irish precincts, still clings to the Four 
Courts, alternately defended by Liberals and Conser- 
vatives, as their friends take their turn in the usual 
political game of ‘‘ins’’ and “ outs.’’ At present the 
vacancy caused by the death of Chief Justice White- 
side has brought forward numerous applicants for 
judicial honors. The controversy is not only political ; 
the creeds of the judges in esse or posse are freely dis- 
cussed, and personal reflections are lightly flung 
abroad. It would jbe melancholy to find this kind of 
controversy as bad as usual; but it is painful to find it 
worse. 


We do not remember to have heard of a strike for 
wages occurring among the lawyers, but the barristers 
in a court at Carlisle, England, did something like it 
a few weeks since. In consequence of an intimation 
by the clerk of the peace that in future the Treasury 
would allow only a guinea a brief instead of two guin- 
eas as hitherto, the barristers declined to accept briefs. 
Accordingly, an attorney handed in his brief to the 
court, at the same time saying that there was a strike 
among the barristers, who would not accept the briefs 
at the fee allowed. The clerk then said the matter had 
been brought before the presiding justice, who had 
arranged to pay the two guiueas on this occasion, and 
marked the briefs two guineas. Shortly after this an- 
nouncement the barristers came into court, and the 
threatened block was averted. 


At a recent examination for admission to the bar in 
England, some gentlemen from the sister isle were up, 
and in default of answers they endeavored to beguile 
the monotony of the proceedings by pouring artless 
jokes into the examiner’s ears. One of these budding 
Lord Chancellors, when asked whose duty it was to 
repair bridges, asked ‘“‘where?” “Sir?” indignantly 

d the examiner, “I am not here to answer your 
questions. Youare here to answer mine.’’ But re- 
lenting somewhat, he demanded of the interrogator 
whence he came, and received the reply ‘ Ireland.” 
*“* Well, who mends the bridges in Ireland, 
the examiner. ‘‘ Nobody, I should say,” was the art- 
less rejoinder. The examiner did not smile, and the 
gentleman from Ireland did not receive a mark for 
that answer. 





PUBLISHERS’ DEPARTMENT. 








T is an axiom of trade, that judicious and liberal 
advertising is one of the most important factors 
of success. No matter how excellent or desirable one’s 
wares may be, he will not dispose of them until he 
brings them to the attention of those for whom they 
are intended. Thoughtful and far-seeing men of 
business recognize this fact and make constant use of 
the means best calculated to reach those whose atten- 
tion and patronage they desire; and at no time is the 
use of such means more necessary than during periods 
of business depression. Business then needs stimulat- 
ing. Panics are contagious; people are sympathetic, 
and thousands whose business is in no wise affected, 
talk “hard times’ because it is the fashion. Such 
people need a little extra pressure to buy or invest, and 
in no manner can it be better brought to bear than 
through the advertising columns of the JourRNAL. To 
bear, however, its expected fruit, advertising must be 
judicious as well as liberal. The man who has some 
particular thing for a certain class of people must avail 
himself of the appropriate means for reaching such 
people. The manufacturer of steel rails would not find 
a legal periodical a profitable source to advertise his 
wares. Nor would the law publisher find the agricul- 
tural paper a means of reaching his customers. Every 
paper has its particular field, and this should be first 
considered in selecting a medium of advertising. 

To those who desire to reach the legal profession 
there is no better medium than the columns of the 
ALBANY LAW JOURNAL. Its circulation is much less 
than many papers and periodicals of general litera- 
ture, but it reaches, and is read by more lawyers than 
any other paper or periodical, legal or general, in the 
country. It has been for seven years the recognized 
organ and journal of the legal profession, and it has 
to-day, a circulation extending throughout every State 
and territory; and not only among lawyers, but also 
among banks and bankers, who take it for its early 
information on matters of financial law. Its readers 
are not only men who want and buy what other men 
want and buy, but they are also business men, who, in 
their business, want and buy many things that other 
men do not; they are also men who have a very con- 
siderable influence over the business of others, espe- 
cially as to questions of investment. 

The rate of advertising in the LAw JOURNAL, is 
ten cents per line each insertion, or twelve cents with 
choice of page. Lawyers’ cards will be inserted at ten 
dollars a year. Legal advertisements will be inserted 
at the rates prescribed by statute. 


Tue Publishers desire to call attention to The Lit- 
erary World, advertised in another column. The Lit- 
erary World is published monthly, and contains, in its 
twenty-four quarto pages, a more complete survey of 
current literature than can be found in any dozen 
other journals in the country. It is always fresh, able 
and interesting, and we are confident every lawyer 
who is interested in the literature of the day, willen- . 
joy it. It is published at the moderate price of $1.50 
per year. 

A LAWYER was noticed at a recent concert enthusi- 
astically applauding one of the singers. ‘‘ Fond of 
music, isn’t he?” said one acquaintance to another. 
**'No,”’ was the reply, ‘it’s mere professional instinct. 
He is moving for a new trial.” 
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ALL communications intended for publication in the 
LAW JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 


The Albany Law Journal. 


ALBANY, FEBRUARY 10, 1877. 

















CURRENT TOPICS. 


1 es Chicago Bar Association is after the divorce 

lawyers who have so long made that city their 
headquarters; and the disbarring of a divorce attor- 
ney not having put an end to the fraudulent divorce 
business, it is now proposed to reach the individuals 
who carry it on in another way. A bill has been 
prepared wherein fine and imprisonment are de- 
nounced against ‘‘ whoever advertises, prints, pub- 
lishes, distributes or circulates, or causes to be 
advertised, printed, published, distributed or circu- 
lated, any circular, pamphlet, card, hand-bill, ad- 
vertisement, printed paper, book, newspaper or 
notice of any kind, with intent to procure, or to aid 
in procuring, any divorce, either in this State or 
elsewhere.” This would appear to be enough to 
terrify the boldest divorce ‘* shyster,” but we think 
a law prohibiting the granting of any divorce except 
in cases where botlr parties have been bona fide resi- 
dents of the State, and the party complaining re- 
sided in the State at the time of the existence, 
or first discovery by such party of the facts set up 
as ground for divorce, would be found more efficient 
to cure the evil sought to be remedied. 


We have already spoken of the attempt made at 
the present session of the legislature to do away with 
the act of last year, adopting the Code of Remedial 
Justice. During the time since the legislature gave 
their approval to this part of the work of the revis- 
ion commission, several persons seem to have been 
busy in seeking out real or possible faults in the 
new Code, and having discovered a few defects, 
they propose to remedy them by a repeal of the law 
adopting it. That faults exist in the new enact- 
ment is disputed by no one, but they are such as are 
inseparable from every compilation of statute law. 
Human language is but an imperfect vehicle of 
ideas, and the most carefully constructed sentence 
may not convey the precise thought desired to be 
expressed. All statute law is therefore in a certain 
degree imperfect, and the Code of Remedial Justice 
only shows the common infirmity in that respect. 
Many of the defects alleged to exist by those criti- 
cising this law will, we apprehend, when it comes to 
be put to the practical test, prove imaginary. Such 
as are clearly shown may be remedied by amenda- 
tory legislation, and it was to afford an opportunity 

Vou. 15.—No. 6. 





for this that the legislature of 1876 postponed the 
time when the Code should go into effect until after 
the sitting of its successor. The former legislature 
anticipated that the present one would make such 
changes as might seem expedient after the work, as 
it left the commissioners, had been examined by the 
bench and bar of the State, and the results of such 
examination had appeared; but it did not anticipate 
that this legislature would entirely reverse the pre- 
vious action. And we do not think it will if there 
is an opportunity for a fair discussion of the subject 
upon the merits. The whole matter resolves itself 
into this: (1) We need in this State a revision of 
the laws relating to the civil courts and the pro- 
ceedings therein. (2) We have already a revision 
which, if it does not come completely up to what is 
wanted, is in most respects satisfactory, and in the 
matters where it is not, can easily be amended. 
(3) If we do not accept what we have got, the pros- 
pectsare, that we will go on many years without any 
change, and when forced by necessity to make one, 
will probably do no better than we have already done, 
and perhaps not as well. It would seem therefore 
expedient to adhere to the resolution of last year, 
and put the work of the present revisers on trial. 
If this is done, it will, we believe, be found that 
most of the apprehended difficulties are bugbears, 
and that the new revision is as complete and accu- 
rate as was the old one in its day. 


The bills of interest introduced or agitated in the 
State legislature during the week are these: One 
providing that it shall not be lawful, on the trial of 
a person charged with felony, to inquire into any 
previous conviction of such person until the jury 
have found him guilty of the offense for which he is 
tried: One making bonds and mortgages liable 
to taxation where the mortgaged property is situ- 
ated, and not elsewhere, and providing that any 
person owning mortgaged property shall be entitled 
to have deducted from the assessed valuation of it 
the amount unpaid upon any mortgage that is a lien 
upon it. In case the owner of the mortgage is a 
non-resident, the owner of the property is to pay the 
tax, and is to be allowed to apply the amount of his 
payment toward the reduction of the mortgage: 
One relative to witnesses in criminal cases who are 
unable to procure bail, providing for taking their 
testimony before the trial of the accused: One 
attempting to place a married woman upon the 
same footing as an unmarried one in respect to all 
contracts she may make with any person except her 
husband: One relating to actions against sheriffs, 
allowing indemnifying sureties to defend and em- 
ploy counsel: One making the misappropriation by 
savings bank officers of the bank funds, felony; and 
one forbidding the defense of breach of warranty 
and false representation in actions on life insurance 
policies after the receipt of premiums for five years, 
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The bill relative to the taxation of mortgages is 
another instance of an attempt to do by legislation 
what cannot be done, and which, if it could be, 
would be the height of injustice. While the object, 
namely, that of dividing the burden of taxation up- 
on land between the owners of the equity of redemp- 
tion and of the mortgage title, is apparently an 
honest one, if it could be carried out, it would 
in fact in most cases throw the whole tax upon 
mortgagees, the assessment of most mortgaged prem- 
ises being for less than the amount of the mortgages. 
The result would be, however, not the relief of the 
land owner, but a foreclosure of every mortgage now 
due, and a refusal to lend any more money upon 
that kind of security. We suppose the legislature 
will look at it in that light, and decline to pass the 
bill mentioned. 


In many of the States the court of last resort is 
composed of but three judges, and the concurrence 
of but two of these is necessary to determine a case. 
This probably makes a safe enough tribunal for the 
decision of ordinary questions, where only private 
interests are concerned, but it seems to us to be a 
very weak one when matters of public moment 
come before it, involving perhaps a determination 
of the limits of legislative authority. The conclu- 
sions of such a court, even when its members are 
unanimous, must carry with them less weight and 
meet with less respect than would those of a larger 
body. When only two of the court agree, its de- 
cision must have but little weight, and cannot be 
depended on as a precedent; and when, by such a 
decision, the one made by the lower court is re- 
versed, the force of the decision, so far as any other 
case is concerned, amounts to almost nothing. We 
are aware that there are a number of courts whose 
decisions are held in high esteem, that consist of 
only three judges, but there are also opinions which 
were delivered by judges sitting alone, that are 
quoted as accepted law upon the questions to which 
they relate. It is not that a court consisting of 
three may not in most instances decide correctly, 
but that it is more liable to err than a larger one, 
or what amounts to the same thing, the people 
will more readily believe that it does. With 
the decision of six or eight presumptively able 
and fair-minded men few individuals will have the 
confidence to take issue, while there will be little 
hesitation to attack that of a smaller body, the 
bulk of the people believing that the proverb, ‘‘In a 
multitude of counselors there is safety,” is as appli- 
cable to the judicial bench as it is anywhere else. 


Dr. Slade, the spiritualist, whose conviction in 
London some little time since attracted consider- 
able comment, has escaped the penalty denounced 
against him. It seems that he was convicted under 
the Vagrant act of a fraud which it was alleged was 





accomplished by subtle craft, means or device, 
whereas the charge should have been that he did it 
‘*by ‘palmistry or otherwise,” and the conviction 
was quashed. As the prosecution was rather a re- 
ligious persecution than any thing else, the result 
will not be extensively regretted. 


The proceedings thus far before the electoral tri- 
bunal have been marked with the decorum becom- 
ing a body composed of so many eminent men, and 
having the determination of a matter of extraor- 
dinary moment. The ablest counsel in the land 
have been employed by the friends of the candidates 
for the presidential office. A most gratifying fea- 
ture of the arbitration is, that there is an almost 
universal feeling that acquiescence in the result of 
its deliberations is a duty incumbent on every 
citizen. This is no doubt largely due to the cir- 
cumstance that the Supreme Court judges are sup- 
posed to control this result, and that they are above 
every improper influence, and as free from bias as it 
is possible for men to be. 


As the subject of married woman’s rights is at- 
tracting the attention of the legislature, we trust 
that such legislation as may take place this winter 
will go entirely to the bottom of the subject, and 
confer upon the married woman all the rights, and 
impose upon her all the liabilities that belong to the 
unmarried one. Marriage should make no change 
whatever in the rights and liabilities of individuals, 
so far as third persons are concerned, and sooner or 
later such will be the law. 

esctintiaadilpansstialso 
NOTES OF CASES. 


: case of Pennywit v. Foote, 27 Ohio St. 600, 

involves a somewhat novel question. It was an 
action in the courts of Ohio upon a judgment ren- 
dered in an Arkansas State court, on the 16th of 
November, 1861. The suit in which the judgment 
was rendered was commenced in 1857, and in 1859, 
defendant, a citizen of Ohio, appeared and defended 
the same. Previous to the rendition of judgment, 
the State authorities of Arkansas, including the 
officers of the courts, had given in their adhesion to 
the Confederate government, and the judgment was 
rendered by a court whose judges were acting un- 
der a State constitution recognizing such govern- 
ment. The Supreme Court Commission of Ohio 
held that the State government of Arkansas founded 
on the constitution mentioned was unlawful, and its 
acts and judicial proceedings without jurisdiction 
and void, and that the judicial proceedings were 
not such as are, under the Federal Constitution, 
Art. IV, § 1, and the acts of Congress, entitled to 
full faith and credit. It also held that an attorney 
who was employed by the defendant to appear in 
the original suit, before the secession of Arkansas 
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and the commencement of the war, could not, by 
acting thereafter, give jurisdiction over defendant. 
The case seems to be in harmony with the decisions 
of the Federal courts upon the same subject. In 
Tewas v. White, 7 Wall. 700, the Supreme Court 
says, speaking of the legislature of Texas under the 
Confederacy: ‘‘It cannot be regarded as a lawful 
legislature, or its acts lawful.” In Horn v. Lock- 
hart, 17 How. 371, in speaking of the power of a 
court of Alabama to make an order during the war, 
based on an act of the legislature authorizing an 
executor to invest trust funds in Confederate bonds, 
the same court says: ‘‘ No legislature of Alabama, 
no acts of its convention, no judgment of its tri- 
bunals and no decree of the Confederate govern- 
ment can make such a transaction lawful.” See 
Huntington v. Texas, 13 Wall. 650; Taylor v. Thomas, 
22 How. 479; T'horington v. Smith, 8 Wall. 1; 
United States v. Rice, 4 Wheat. 203. In Livingston 
v. Jordan, Chase’s Dec. 454, it is said: ‘‘The courts 
of a State forming part of the Confederate States 
had no jurisdiction during the civil war over parties 
residing in States which adhered to the national 
government.” See also Brooks v. Feeler, 35 Ind. 


402; Mosely v. Tuthill, 45 Ala. 646; Scott v. Jones, 5 
How. 878; Botts v. Darnell, Chase’s Dec. 224; White 
v. Cannon, 6 Wall. 443; Pepin v. Lachmeyer, 45 
N. Y. 27; Blackwell v. Willard, 65 N. C. 555. 


A novel question in criminal law arose in the case 
of Hutchinson and another, plaintiffs in error, v. Com- 
monwealth, decided on the 5th ult. by the Supreme 
Court of Pennsylvania. One Bishop was the owner 
of 1,083 barrels of crude petroleum. This oil was 
in the tanks and pipes of the Union Pipe Line Com- 
pany, intermingled with and undistinguishable 
from thousands of barrels of other oil in the same 
tanks and pipes. Bishop held orders, accepted by 
the company, for the quantity of petroleum men- 
tioned, which he delivered to the plaintiffs in error 
for the purpose of having them store the petroleum, 
taking back from them a receipt setting forth that 
fact. Plaintiffs in error deposited these orders to 
the credit of their general account with the com- 
pany mentioned, as they did other like orders, and 
drew petroleum from the company thereon. The 
petroleum drawn was disposed of from time to time 
by them for their own benefit, until they became 
insolvent. Bishop then demanded his petroleum, 
but they were unable to deliver it by reason of hav- 
ing nearly exhausted the quantity of oil they were 
entitled to draw from the company’s pipes. Bishop 
thereupon caused them to be indicted for larceny 
as bailees. The Supreme Court held, Mercur, J., 
dissenting, that (1) by the rules of the trade there 
was a delivery; (2) that there was a bailment, and 
(8) that the drawing of the petroleum and selling it 
on their own account by the plaintiffs in error con- 





stituted a conversion. The decision upon the ques- 
tion of delivery is upheld by Hutchinson v. Hunter, 
7 Barr, 140; 2 Kent’s Com. 496; Smyth v. Craig, 3 
W. &S. 14. See also Awsten v. Craven, 4 Taunt. 
643; Burk v. Davis, 2 Maule & 8. 397; Zagury v. 
Fennell, 2 Camp. 240; White v. Wilks, 5 Taunt. 176; 
Whitehouse v. Frost, 12 East, 614; Scott v. Wells, 6 
W. & 8S. 357. The delivery being established, a 
bailment of course existed, and a fraudulent con- 
version, which, under the statute of Pennsylvania, 
when made by a bailee, is larceny. 


The effect of an alteration of a promissory note 
after execution is considered in the case of Locknane 
v. Emmerson, 11 Bush (Ky.), 69. Here a note was 
made by two persons, Emmerson and Beale, Emmer- 
son signing as surety. The payee, one Terry, refused 
to acceptit from Beale unless it contained a promise 
to pay interest from date. Beale thereupon, without 
the knowledge of Emmerson, added such promise to 
the note, of all which facts the payee knew. The court 
held that this alteration avoided the note as to Em- 
merson, the surety, and that the subsequent erasure 
of the added words did not restore its validity. 
The decision as to the effect of the alteration is in 
harmony with Glover v. Robbins, 49 Ala. 219. Here 
a promissory note was altered by the maker, with 
the consent of the payee, by adding to it the words 
‘‘with interest at four per cent,” without the 
knowledge of the surety. This was held to bea - 
material alteration, entirely discharging the surety. 
See also Fulmer v. Seitz, 68 Penn. St. 237; 8 Am. 
Rep. 172, where such an alteration, although made 
without fraudulent intent, was held to avoid a note 
as to the sureties, the court also holding that after 
going to trial the payee could not be permitted to 
strike out the added words and recover on the note 
in its original form. In McGrath v. Clark, 56 N.Y. 
84; 15 Am. Rep. 372, it was also held that the ad- 
dition of the words ‘‘ with interest” was an unau- 
thorized alteration of a note which discharged an 
indorser not consenting to it from liability. In 
regard to the effect of a subsequent erasure of an 
alteration before suit, the principal case appears to 
be in conflict with Konutz v. Kennedy, 63 Penn. St. 
187; 3 Am. Rep. 541. Here a promissory note 
which had been indorsed was altered by adding the 
words ‘‘with interest.” This was done with the 
consent of the maker and holder, but not with that 
of the indorser. The alteration was not made for 
any fraudulent purpose. Action was brought on 
the note as it originally existed, and when produced 
for proof, the words added were not in it, having 
been erased with chemicals. The court held, Shars- 
wood, J., dissenting, that the indorser was liable. 
See also, as to material alterations of this nature in 
notes, Holmes v. Trumper, 22 Mich. 427; 7 Am. Rep. 
661; Rainbolt vy. Eddy, 34 Ta. 440; 11 Am. Rep. 152, 
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RUFUS CHOATE. 
I. 


T= first few years of Mr. Choate’s professional 

life were spent at Danvers. While residing 
there, he married; an alliance which gave grace and 
dignity to his social life. He was chosen as a member 
of the legislature, also of the State senate, and was 
thus brought into near relations with leading men 
of the Commonwealth, some of whom became his 
life long friends. In 1828 he removed to Salem. 
There further political honors came to him. He 
was elected to Congress, and, having served a term, 
was re-elected, but, at the close of the first session 
he resigned and soon thereafter settled in Boston. 
He had then acquired great repute as an advocate. 
But, although his profound knowledge of the law, 
and his command of all that gave power and beauty 
to illustrations of it, had been tested at Salem, 
where there was a strong bar, yet he may have felt 
some misgivings as to the competition that awaited 
him in his future labors. The field chosen was 
occupied by lawyers who, in learning and eloquence, 
in experience, judgment, and dignity of character, 
would have compared favorably with the members 
of the profession in any city in the world. Among 
such men Mr. Choate became the architect of his 
own fortune; by the studies and contentions of a 
few years won his way to the highest and best 
assured professional renown. The gifts and acqui- 
sitions, the zeal, energy and perseverance necessary 
to secure that distinction must have been extra- 
ordinary. The highest proofs of merit are found 
in the nature of the achievement, and in the fact 
that the members of the bar loved him, proved that 
love by brotherly attentions while he lived, by the 
eloquence of sorrow when he died. 

Mr. Choate was a man of decided convictions, 
and upon questions of public interest had expressed 
those convictions without disguise or reservation. 
He thus subjected himself to occasional criticisms. 
But while those criticisms may have given his 
friends little concern, three, and, as we believe, 
only three, uncharitable suggestions made to his 
prejudice have attained such factitious importance 
as to be still referred to without dissent by sensible 
men. 

From their first appearance as opposing counsel 
comparisons were made between Daniel Webster 
and Rufus Choate, as if their relative merits as 
lawyers and advocates could be thus determined. 
But those men were so unlike in genius and style as 
to render any such estimate delusive. Moreover, 
the comparison was unjust. When Mr. Choate 
came to Boston Mr. Webster stood on vantage 
ground, It was not merely that he had had great 
experience, and was even enjoying the fame of 
his triumph in the Dartmouth college case, 
before Mr. Choate took up the study of the law, 





but that by a series of signal and impressive ser- 
vices, ministering in turn to the interests, the pride, 
and the honor of the people, he had won their love 
and confidence, became invested with a degree of 
weight and authority which no member of the bar, 
as such, could have secured. The glamour of his 
greatness would impress the average juryman; in 
the forensic tournament he was doubly armed, 
whether his quarrel was just or not. Mr. Choate 
had no such adventitious claims to attention; ‘was 
clad in no armor but such as industry, learning and 
eloquence could supply. He led no one to regard 
him as the rival of Mr. Webster; his taste would have 
been offended by the mere suggestion of such rivalry. 
His estimate of Mr. Webster’s powers was too gener- 
ous for qualification. In the like spirit Mr. Webster 
often spoke of Mr. Choate’s learning and eloquence. 
Indeed, it may be doubted whether he ever went into 
a trial or an argument in opposition to Choate with- 
out being conscious that he was meeting an athlete 
whose dexterity and strength were quite equal to 
his own. Enough is known of their causes to jus- 
tify the belief that none of them were lost or won 
because Mr. Webster or Mr. Choate had failed to 
make an adequate presentation of his case to the 
jury, or to bring to the attention of the court the 
law applicable, in whatever form or domain of juris- 
prudence that law might have been discoverable. 
The critic who assumes to doubt the capacity or 
learning of either of them would do well to find 
some instance of such failure. 

Most young lawyers of shining parts have had 
occasion to undertake the defense of criminal cases, 
Such service may have been accepted as a source of 
income or as the most direct approach to popular 
notice and favor. While at Danvers and at Salem 
Mr. Choate had often acted as counsel for the ac- 
cused. It is said that no one defended by him was 
convicted. The like fortune, to a great extent, 
attended his subsequent labors. In important cases, 
notwithstanding strong indications of guilt, his 
Clients were acquitted. Such instances gave rise to 
the popular impression that his powers of persuasion 
could lead jurymen to sympathize with and shield 
the guilty. Some laymen were shocked on learning 
that new shades of mental deiusion had been sug 
gested ; others,— as if one who, while walking in his 
sleep, kills another, should be punished,—objected 
to the defense of somnambulism interposed for the 
benefit of Tirrell. There were two indictments 
against Tirrell, one for murder, the other for arson, 
and both depending on circumstantial evidence. 
The verdicts were not obtained against any specific 
rulings or instructions of the court. Indeed, Chief 
Justice Shaw, in his charge to the jury in one of the 
cases, strongly discredited some of the witnesses for 
the prosecution. Those cases excited as much effem- 
inate criticism as any other in which Mr. Choate 
was supposed to have had undue influence with 
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the jury — his supremacy proved by the sneers of 
the critic — but it is believed that the general sense 
of the profession was satisfied with the acquittal of 
Tirrell. 

Mr. Choate was not less sought for or successful 
in civil causes. But his brilliant defenses in the 
other department of the law had excited more 
attention, and finally led to the imposition of a title 
which represented the least important part of his 
labors —that of ‘‘The Great Criminal Lawyer.” 
With those not ignorant of legal and forensic his- 
tory that title implied no disparagement, certainly, 
none that would not have been equally due to 
advocates of historic renown, ever to be held in 
reverence, who, after counsel could be heard for the 
accused in state trials in England, devoted their 
skill to the protection of life and liberty. 

During the later years of his practice the burden 
of defending criminal cases was distasteful to Mr. 
Choate, became, indeed, intolerable, as injurious to 
his health. He came from crowded court rooms, 
after hours of intense excitement, utterly exhausted. 
He may have been conscious that his sympathies 
were not always under his control, and that in the 
fervor of discussion he was liable to be carried 
beyond the line of logical argument which his 
deliberate judgment approved. It is believed that 
he had no other or further cause for regret. No 


one has suggested that he had practiced any artifice 


or evasion to enable the guilty to escape. It would 
seem, therefore, that the eulogist of Daniel O’Con- 
nell, another great criminal lawyer, could have had 
the sympathy only of political allies when he 
referred to Rufus Choate as the man ‘‘ who made it 
safe to murder; and of whose health thieves asked 
before they began to steal.” 

If Mr. Phillips knew any thing of the matter im- 
plied in that aspersion, he may have known little 
of the merits of the cases in which Mr. Choate had 
been engaged. He knew even less of the spirit 
which had led Mr. Choate to assert the rights of 
persons charged With crimes of which they might 
have been innocent. To no one was the law, in its 
pure, inflexible, benign administration, more dear 
than to Rufus Choate. His letters and speeches 
prove that devotion. Tono one could the feeble 
presentation of a case, half giving it away, have 
been more offensive. That is shown by his own 
method — from first to last, he did his work with 
all his might — and sufficiently proved by an entry 
in his journal as to a trial he had witnessed at the 
Old Bailey; that of Pate, charged with striking the 
Queen. Mr. Choate says: “The prisoner’s counsel, 
in my judgment, gave up his case by conceding; 
‘he feared he should fail.’ I thought and believed 
he might have saved him.” It is apparent that he 
should have saved him, as ‘‘all seemed to admit 
that the prisoner was so far insane as to make 
whipping improper, yet that he was not so insane as 





not to be guilty.” No counsel could thus impair 
the rights of the accused without being guilty of a 
moral offense deserving the severest reprobation. 
In such a case it would be wiser, more just and 
humane, to err, if at all, by an excess of zeal, than 
from the want of it. 

The fact that, as occasions required, Mr. 
Choate did defend criminal cases, is to be accepted 
with grateful pride. It illustrates not merely a 
spirit of self-sacrifice, the sympathy which led him 
to consider those in sore, perhaps undeserved, dis- 
tress, but the keen sense he had of his duty as an 
advocate. He did not, it would seem, accept the 
notion of Cicero, that where life was at stake, it was 
more honorable to defend than to prosecute. He had 
regard for the wants of the State, as well as for those 
of the citizen. In one of the few prosecutions in which 
Mr. Webster acted for the people, that against 
Knapp, charged with aiding and abetting in the 
murder of White, Choate was associated as counsel 
with him. It was twenty-three years later that Mr. 
Choate, then in the height of his fame, accepted 
the office of the Attorney-General of Massachusetts. 
The relation of the advocate, whether to the State 
or to the citizen, had long ere that become so im- 
portant that a man of the finest sensibilities and of 
the loftiest ambition might have been proud to“ac- 
cept it. His duties defined, his aid recognized as 
needful in the administration of justice, he rose to 
the full and proper measure of his usefulness when 
he could be heard as one speaking with authority, 
for the accused, whatever the degree of crime im- 
puted. In this new relation, the character of the 
public prosecutor underwent a transformation. A 
humane temper took the place of the old violence. 
Perfidy and cruelty gradually went out of fashion. 
Neither in England nor with us, could one like Mr. 
Solicitor-General Rich gain a triumph by plotting 
and perjury, as in the case of Sir Thomas More; 
nor, after the manner of Mr. Attorney-General Coke, 
secure a conviction by false and bitter denunciation, 
as in the case of Sir Walter Raleigh. Concurrently 
with such, and other improvements, helpful to the 
administration of justice, the severity of the crim- 
inal laws in England was relaxed. The work was 
retarded during many fretful years. While men 
like Lord Eldon and Lord Ellenborough were re- 
sisting and defeating the efforts of Sir Samuel Rom- 
illy to abolish the death penalty for shoplifting to 
the value of five shillings, juries, moved by the mon- 
strous severity of the punishment, were defeating 
the law by falsely undervaluing the stolen property. 
The demoralization was very great. Many states- 
men were slow in discovering that humane as well 
as just Jaws have a healthy influence on the public 
mind. The tenacity and bitterness with which they 
resisted reforms would justify a reproach like that 
cast on Lord Chancellor Hardwick by Henry Fox: 
‘“*Touch but a cobweb in Westminster Hall, and 
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the old spider of the law is out upon you with all 
his vermin at his heels.” It may be said, generally, 
that not until after those reforms, after the judges 
had ceased to hold office during the mere pleasure 
of the crown, after jurors were relieved from the 
coercion of apprehended fine and imprisonment, did 
the administration of justice assume its present 
character. Before those beneficent reforms, an oc- 
casional acquittal of one whom the minister of State 
or the judge at his bidding, wished to destroy, ex- 
cited popular surprise and official indignation. 
Between the reign of James IZ and that of William 
II, between the administration of Chief Justice 
Jeffreys and that of Sir John Holt, there lies a great 
gulf; beyond that, judicial murders; this side of it, 
a reasonable certainty of unperverted justice. 

That the services of counsel were necessary on 
important trials was confessed at an early day in 
England. The crown always called in the ablest 
lawyers to represent it in the courts, even when 
the accused were denied such aid. If, in those 
days, the English bar had been equal to that of 
later times, the lawyers as devoted, intrepid, inde- 
pendent, the same love of justice and the same 
power to demand it, many innocent lives would 
have been saved. Would not cruel judges have 
been held in restraint; timid jurors have been in- 


spired with courage? Mr. Scarlett, afterward Lord 
Abinger, declared in parliament that he had often 
seen persons he thought innocent convicted for want 
of some acute and intelligent counsel to show the 
bearings of the different circumstances on the con- 


duct and situation of the prisoner. Expressions of 
a like import abound in the debates and in legal 
biography. But the crowning proofs appear in 
the facts that the right to speak by counsel came in 
as a national reform; and that our courts now ap- 
point such counsel where the prisoner has none. 
The popular fallacy which imputes to lawyers, as 
if derogatory, a willingness to defend the guilty, had 
been sufficiently exposed by Dr. Johnson and other 
moralists. Erskine, in terms and by his example, 
denied the right of counsel to withhold his services. 
But there are many cases of apparent guilt which 
may be justly defended, as, for instance, where the 
crime, murder or arson, has different degrees of 
enormity and of punishment; or where the indict- 
ment is for libel or assault and battery, the offense 
more or less modified in character. It is to be con- 
fessed, however, that, even with our improved 
methods of discovering the truth, and humane ad- 
ministration of the law, mistakes are committed. 
Instances have occurred in which counsel of skill 
could not unravel the complicated circumstances, 
and the innocent have been condemned to die. 
Now and then, in the light of newly-discovered 
evidence, we find that men have been unjustly con- 
signed to the States-prison. After they may have 
suffered the bitterness of death for years, we open 





the doors, with a humiliation scarcely less than that 
which had been imposed upon them. We are thus 
admonished to improve our methods and to be more 
patient in determining the rights of our fellow men. 

The third of the uncharitable suggestions from 
which Mr. Choate suffered some prejudice may be 
dismissed with a few words. He was, from his 
studies and convictions, conservative. He had a 
profound recognition of the sacred character of or- 
ganic laws. He saw that slavery was a State insti- 
tution, under the control of and to be abolished 
only by the States where it existed; and that Con- 
gress had no power to touch the question. He dep- 
recated our feverish and fruitless discussions as to 
the duties of the Southern States, our attempts to 
regulate, as a matter of sentiment, an evil we could 
not cure. This drew upon him the reproaches of a 
party which claimed to represent the spirit of higher 
and more humane laws than those which had been, 
or by our instrumentality could have been, enacted. 
Yet it could not well be suggested that the man who 
is now loyal to the Constitution and to our laws, 
is entitled to more respect than was then due to 
Mr. Choate who had cherished a like spirit. 

Mr. Choate exulted over the abolition of slavery in 
the District of Columbia, and was opposed to the 
annexation of Texas. Were he living, no voice 
would take up the song of gratitude and praise more 
fervently than his, now that slavery is no more. 
But he would perceive that his old adversaries in 
debate had been as powerless, finally, as in their 
first contention; that slavery had not been abolished 
by or through them; that the convulsions which 
had so shaken the land that its granite foundations 
seem to be quivering still, had been divinely ordered, 

J. N. 

Norte.—I am indebted to Hon. Emory Washburn, LL. D.. 
late Professor of Law in Harvard University, for the follow- 
ing letter. J.N. 

DEAR S1r—It is with much hesitation and misgiving, 
that I enter upon the attempt to comply with your flat- 
tering request, to give you some of my recollections of 
Mr. Choate. Aside from the difficulty in describing a 
man of such varied and peculiar characteristics and 
qualities, it is to be borne in mind that it is already 
seventeen years since his death, and during that time 
impressions originally strong have been growing fainter 
and the incidents and events of his life becoming less 
distinctly defined, and many things which were worthy 
of notice at the time they occurred, have lost their 
interest for want of surrounding circumstances. All 
I shall attempt will be to recall general impressions 
rather than distinct incidents. 

While I have no right to claim any special intimacy 
with Mr. Choate, I met him too often, after our first 
meeting in the Legislature of 1825, in private and 
social life, as well as at the bar, and in the courts, and 
in public assemblies, as long as he lived, not to receive 
and retain pretty decided impressions of the power 
and qualities for which he became so widely known 
and admired. He was about four months my senior 
in age. 
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In stature Mr. Choate was nearly, if not quite, six 
feet in height, strong and muscular, without being in 
the least gross. His head was finely formed and cov- 
ered with a profusion of very dark, curly hair. His 
complexion was dark, his features regular, his lips were 
thin, and when his countenance was at rest were gen- 
erally closely shut, giving his mouth an expression of 
contemplation rather than firmness. His eye was 
dark, was mildly piercing and, at times, had a pensive 
cast, which was in harmony with his whole expression 
when alone by himself. His movements indicated 
nervous energy rather than muscular power, without 
being awkward or abrupt. When in company with 
others his face assumed as many shades of expression 
as he had changing moods of thought. From the 
quiet rest of deep contemplation it would light up by 
a sudden flash of playful humor, or an expression of 
intense interest when he gave utterance to some new 
or inspiring thought. But although a ready humor, 
thus modified, was perhaps one of the most character- 
istic marks of an amiable temperament for which he 
was distinguished, it never degenerated into boisterous 
mirth nor broke out into laughter. I doubtif any one 
ever heard him laugh aloud, though no one ever had a 
keener sense of the ridiculous, or loved fun more 
heartily. 

While such was the general temperament of the 
man, as he appeared to others in the ordinary inter- 
course of society or business, to his more intimate 
friends, as often as leisure or opportunity offered, this 
playful habit of thought and fancy manifested itself in 
a great variety of forms. Whenin such mood it was 
delightful to see him unbend and give conversation free 
play. He would indulge in such extravagant forms of 
*xpression, such exaggerated statements, such absurd 
»pinions, and conclusions so utterly at variance with 
ais well-known sentiments, half gravely uttered and 
ret understood by all, that it was an occasion of con- 
stant merriment, which, without even descending to 
lrollery, was often the carrying on of graver discus- 
tions, or attacking some popular whim or error, 
mingling wit with logic and fun with the graver reali- 
ties of life.* There would be no end to the anecdotes 
\llustrative of this phase of his mind, if any one had 
taken the pains to preserve them. One has been often 
repeated of his opinion of Chief Justice Shaw, for 
whom, by the way, he had a profound veneration for 
his qualities as a judge, and between whom and Mr. 
Choate there was a mutual admiration and respect. 
No man had a kinder nature than the Chief Justice, 
and no man would have sooner shrunk from saying or 
doing any thing which could wound the sensibilities of 
another, and for conscious partiality in favor of any 
one, because of his rank or position in society, nv man 
even suspected it. But, unfortunately, he had a way 
of expressing his disapproval of what seemed to him 
a fallacy in an argument, or a questionable mode of 
proceeding in a cause, which sounded very like reproof, 
and often gave pain to the subject of it from the man- 
ner in which it was done. Nor did Mr. Choate escape. 
On one occasion, after listening with respect to one of 
those rebukes, as he did to every thing which fell from 
the court, Mr. Choate turned to two or three of his 
brethren, who had heard it, and quietly remarked, 
with that expression upon his countenance which 
always told the mood he was in, that ‘he did not sup- 





* It was thus, perhaps, in more extravagant forms with 
Sydney Smith. J.N. 





pose that any one ever thought the Chief Justice was 
much of a lawyer, but that nobody could deny that he 
was a man of pleasant manners.”’ On one occasion he 
was engaged in a very important case in a remote 
county, when it fell to me to hold the term of the 
court. He gave up a couple of days to the preparation 
before the commencement of the term, but found one 
sufficient, so that the other day was lost in waiting. 
To one who could not tolerate an idle hour, this was 
inexpressibly irksome. I arrived in town in due time 
and met Mr. Choate at the door of the hotel, and was 
greeted with: ‘‘ I am glad you have come at last, for I 
have been waiting for you just fifty thousand years,” 
which, considering his impatience in losing time, was 
hardly an exaggerated expression of his estimate of it. 

In the composition of Mr. Choate’s nature, the pre- 
vailing element was sweetness. Bitterness was entirely 
left out. His spirit, like the action of his mind, 
was quick and easily aroused; but he could not carry 
anger, nor keep alive a feeling of resentment. Hehad 
no false pride of opinion, and could laugh at his own 
mistakes as readily as others. After witnessing in 
court, one day, with two or three others, the queer 
rulings of acertain judge who had made himself some- 
what conspicuous in his mode of conducting trials, one 
of them turned to him and said, ‘* Let us see, did you 
not joinin a petition to have this man appointed?”’ 
** Headed it,’’ said Mr. Choate, with the quietest pos- 
sible humor, and went on with his conversation. 

In his family, no one could be more delightful, min- 
istering to the happiness of the circle of which he was 
the special center, and in which his conversation was 
full of pleasant humor and profitable instruction. So 
in his intercourse with his friends, though free from 
every thing like restraint, he never talked without 
some purpose or aim, or without saying something 
that might be remembered. His voice was pleasant 
and well modulated, and though clear and resonant, 
never loud or harsh, even when excited before a popu- 
lar audience. His command of language was literally 
wonderful. No man had aricher vocabulary of choice 
and apt words. He was never at a loss for the right 
form of expression, nor did he obscure a vigorous 
thought by the beautiful drapery in which he clothed 
it. It was said of Judge Wilde, of the Supreme Court, 
who never indulged in a useless expletive, that when 
some one spoke of a new edition of Richardson’s Eng- 
lish Dictionary, as containing some hundreds of words 
more than Webster’s or Worcester’s, the judge begged 
of him not to show it to Choate, for he would have 
them all in his next argument. 

In his manner of addressing an audience, especially 
a jury, he made use of a great deal of action, without 
rant or violent gesticulation. He grew animated by 
the very effort of speaking; every muscle seemed to 
be brought into play, and his whole person gave signs 
of emotion. The perspiration would fall in large drops 
from his hair and run down his face, which, at times, 
grew pale and haggard, while he poured out, in one 
unbroken current, language full of thought, emotion, 
or rare illustrations, of which his public addresses 
largely partook. But though a casual listener might 
be dazzléd by the brilliancy of his rhetoric and the 
charm of his eloquence, no one who followed his train 
of thought, ,.when desiring to convince his audience of 
some interesting truth, could be more impressed by 
the beauty of his oratory than by the clear statement 
and logical arrangement of his argument, which car- 
ried with them the conviction of his hearers. One 
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peculiarity marked his style, whether oral or written, 
and that was the continuous and unbroken train of 
thought upon which he sometimes entered, which, 
instead of being exhausted by being pursued to any 
given extent, seemed to gather new exposition and 
illustration as he proceeded, until there seemed no 
place left at which to arrest it. If some important 
idea or proposition presented itself to his mind, it 
seemed to call upso many kindred and associated ideas, 
and one thought came crowding so closely upon an- 
other, that it left him no place for pause or suspension, 
and he would go on through an entire page without a 
space for a punctuation mark, beyond an occasional 
dash to hold its parts together. 

Whenever he spoke, he played upon his audience as 
a@ master does with the tones or harmonies of an organ, 
at one moment delighting them with his humor, at 
another, moving them to indignation at some unmeri- 
ted wrong, and touching at another a shade of delicate 
sensibility, leading them, it might be, by a train of 
profound thought and subtle reasoning, to the con- 
clusion which he was aiming to reach. And it was 
not easy, at times, to say in which of these exhibitions 
of moral and intellectual power he was most to be 
admired. 

And yet, when one recalled the grave or even sad 
cast of his countenance when at rest, and remembered 
the change that came over it, as it lighted up almost 
to inspiration when dealing with the reasons and pas- 
sions of his fellow-men, in masses, and saw how he 
moulded and gave form to the opinions of others by the 
mere force of his powers of persuasion, he would not 
fail to perceive that his true strength lay in the re- 
gion of sober dialectics rather than that of brilliant 
oratory. 

In the management of his own affairs, Mr. Choate 
was careless in charging or collecting moneys, while 
he was generous, almost to a fault, in his contributions 
to the necessities of others. But in no way was this 
readiness to bestow the fruits of the labors by which 
he earned his livelihood, more marked, than in the 
frequent devotion of his time to the preparation or 
delivery of orations, lectures and addresses on occa- 
sions of literary, patriotic, political and commemora- 
tive gatherings, for which he could expect no other 
compensation than the consciousness of its being a 
means of directing and controlling the thoughts and 
opinions of others. This constant strain upon his men- 
tal and physical energies, jin connection with a fre- 
quent recurrence of severe headaches, began, at last, 
to tell upon his constitution as well as upon his looks. 
The lines and furrows of his face grew deeper and 
more visible; his countenance began to bear a worried 
and haggard look, except when animated in debate, 
and age, while it spared the luster of hair, gave signs 
of a premature progress. But whatever he lost of 
muscular lactivity, seemed to be more than made up 
by an added supply of nervous and intellectual energy, 
till both gave way before the approach of the disease 
which terminated his life. His sweetness and kind- 
ness of manner, however, remained with him till the 
last. 

I can only speak of his qualities as a sengtor from 
the published accounts of the day. Nor would I ven- 
ture to speak of his scholarship with confidence, ex- 
cept from the testimony of others. No one, however, 
could be with him any length of time without perceiv- 
ing his familiarity with classic authors and their lit- 
erature. In his public addresses, and even in his 





arguments before juries, he not unfrequently resorted 
to quotations from these authors, when he wished to 
give some happy thought an epigrammatic force. And 
those the best capable of judging were unqualified in 
their high appreciation of the extent and accuracy of 
his attainments in classic learning. I remember his 
showing me at his own house with a kind of affection- 
ate pride, a beautiful copy of Cicero, and his remark- 
ing with considerable emphasis, that he never suffered 
a day to pass by in which he did not read one or more 
pages in that volume. I have no doubt, if his memory 
had rested upon his attainments as a classical scholar, 
it would have associated his name with some of the 
first in the land, yet he did not limit himself to the 
literature of the ancients, but was equally thorough 
in that of his own language. : 

But the sphere in which Mr. Choate was most am- 
bitious to excel, and in which he achieved his most 
signal success, was that of the Bar. To that he gave 
his best energies, and in its service he wore out the 
physical powers of a vigorous constitution. He culti- 
vated the law as a broad and liberal science, while in 
applying it to the practical questions cognizable by the 
courts, he spared neither time nor labor to make it 
serve the purpose of equal justice. To this end he 
applied great quickness of apprehension, patience in 
research, a generous pride in his profession, and an ap- 
titude for labor which shrunk from no degree of dili- 
gence or requisite amount of exhaustion. Nor were 
these qualities displayed occasionally only. Whether 
his case was small or large, whether his cause was 
upon the civil or criminal side of the court, whether 
his client was rich or poor, or his fee was a large or a 
small one, he went into it thoroughly prepared, and 
ready at all points, and when in, he gave to it his whole 
energy and spared nothing which could insure suc- 
cess. Nor were his arguments confined to the details 
of the more technical points of his case; he made free 
use, at will, of that store of learning and illustration 
which his memory was at all times ready to supply. I 
heard him on one occasion,addressing the court, when 
I presided, upon a motion to dismiss an indictment 
charging embezzlement upon an officer of a bank, on 
the ground that the statute prescribing the form of 
stating the charge, and under which the indictment 
had been drawn, was ex post facto, it having been 
passed subsequent to the alleged act of embezzlement. 
It was purely a constitutional argument and the point 
lay within a narrow compass. But for beauty of dic- 
tion, aptness of illustration and force of reasoning, it 
was one of his best efforts. He dwelt, among other 
things, upon the history of our constitution, and 
showed how its provisions, many of them at least, 
had their origin in the events of English history. He 
spoke of the Star Chamber, the bills of attainder, the 
progress of English liberty during the Commonwealth 
and at the Revolution, and of the last struggle of the 
prerogative with the free spirit of the constitution in 
the attainder and execution of Sir John Fenwick, and 
brought these all to bear upon the danger, as a prece- 
dent of holding a man to answer for a crime under an 
act of legislation passed subsequently to the commis- 
sion of the act, especially where, as in tbat case, a 
popular odium had been awakened against him as a 
public officer. Nor did it change the character of the 
appeal that the motion was overruled on the ground 
that the act affected the form only and not the sub- 
stanceof the indictment, or the character or punish- 
ment of the offense. 
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Nor was his skill in conducting the trial of a cause 
less remarkable than the ability with which he pre- 
sented it, in the end, to the court and jury. In 
the cross-examination of witnesses, he seemed to know 
intuitively how far to pursue it, and where to stop. 
He never aroused opposition on the part of the wit- 
ness by attacking him, but disarmed him by the quiet 
and courteous manner in which he pursued his exam- 
ination. He was quite sure, before giving him up, to 
expose the weak parts of his testimony, or the bias, if 
any, which detracted from the confidence to be given 
it. On the other hand, he never allowed himself to 
appear surprised or disconcerted by any thing in the 
way of evidence or otherwise, which might come out 
in the course of a trial, however damaging it might 
seem to the case. To the jury it seemed to come asa 
matter of course, and nothing on his part served to 
give it any special importance. Anecdotes of this 
character were often told of him, one of which, I give 
as it was told to me, to illustrate his coolness and self- 
possession, as well as adroitness in warding off what 
he could not meet. In giving his testimony, a witness 
for his antagonist let fall, with no particular emphasis, 
a statement of a most important fact, from which he 
saw that inferences greatly damaging to his client’s 
cause might be drawn, if skillfully used. He suffered 
the witness to go through his statement, and then, as 
if he sawin it something of great value to himself, 
requested him to repeat it carefully, that he might take 
it down correctly. He as carefully avoided cross- 
examining the witness, and in his argument made not 
the least allusion to his testimony. When the oppos- 
ing counsel, in his close, came to that part of his case 
in his argument, he was so impressed with the idea 
that Mr. Choate had discovered that there was some- 
thing in that testimony which made it in his favor, 
although he could not see how, that he contented him- 
self with merely remarking that though Mr. Choate 
had seemed to think that the testimony bore in favor 
of his client, it seemed to him that it went to sustain 
the opposite side, and then went on with the other 
parts of his case. 

In the trial of his cases, Mr. Choate took full notes 
of the testimony to which he often seemed to refer, 
though to one who looked on, it was difficult to see 
any thing there that was legible or could be deciphered. 
His handwriting, at best, was a puzzle, little better 
than hieroglyphics. His minutes of testimony were 
far worse, being made up of words and symbols, and 
now and then a spiral curve longer than the rest, which 
he seemed to be able to read and interpret, though no 
one else would think of attempting it. 

In his manner to the court he was always deferential 
and respectful, even when the judge was his junior in 
years or his inferior in learning or ability. Indeed, 
courtesy, a kindness of manner, were a part of his 
nature, which he uniformly exhibited in his intercourse 
with the bar as well as with others. 

When he died, therefore, he left no wounds for time 
to heal; no resentments for injuries unatoned for, 
and when, with what we had regarded as still many 
years of brilliant success before him, he died at the 
age of fifty-nine, every one felt there was a void which 
no one could fill within the circle in which he had 
moved, while to such as knew him in the more intimate 
relations of private life, it was the loss of a companion, 
a friend endeared by the qualities which men love and 
admire. 

I stop here, not because I have exhausted the sub- 





ject, but because I have found it is not within my 
capacity to treat it as it ought to be. But you asked 
me ‘to recall facts, incidents, events, personal, pro- 
fessional and domestic,’’ and I hope you will accept 
this as an earnest of good intentions. 
Yours truly, etc., 
Emory WASHBURN. 


——_~o———_— 
REMINISCENCES OF THE ERIE COUNTY BAR. 


HE Hon. H. C. Van Schaack, who has hitherto con- 
tributed to the columns of the LAw JOURNAL some 
interesting facts and reminiscences of the great law- 
yers of a past generation, addressed some months ago 
the following letter to O. H. Marshall, Esq., of Buf- 
falo: 
MANLIwvs, September 29, 1876. 

DEAR Str—I became indebted a few days since to 
my friend, Mr. A. Rockwell, of your city, for a copy 
of the very interesting memorial of the opening and 
other public ceremonies which took place in March last, 
on the transfer of your county and other public offices 
from the venerable old court-house to your grand new 
City and County Hall. I had received an invitation 
to the legal banquet on that occasion, but it only came 
to hand on the day of your re-union, leaving me no 
time to attend in person or to write such a letter as 
would, perhaps, have been expected from one who, I 
believe now is and then was, the oldest surviving mem- 
ber of the old Erie County Bar. 

It is to me personally a very impressive and admoni- 
tory circumstance, that on the very evening I received 
and first read the interesting paper read by ex-Senator 
Babcock to his brother lawyers on the occasion re- 
ferred to, and in which my name was several times 
introduced, the lifeless body of that distinguished 
citizen was lying at Dannemora, whither he had gone 
in the discharge of an important public duty. 

I was admitted as an attorney of the Supreme Court 
of this State in April term, 1823. After visiting the 
frontier in the summer of that year, I went to Black 
Rock and put up my shingle in the dreary month of 
December. My recollection is vivid of the prominent 
members of the Buffalo bar and of the principal oc- 
curtences on the frontier during the four years of my 
resideruce at Black Rock. The details given by Mr. 
Babcock and others, in your memorial proceedings, 
render entirely superfluous the giving of my reminis- 
cences concerning those old lawyers, except a few 
which may be of some interest to the profession in 
your city at this time. 

Mr. Babcock omitted from his list of legal practi- 
tioners in Erie county, in 1825, the name of Augustus 
S. Porter, the oldest son of Judge Porter of Niagara 
Falls, who, with Absalom Bull, constituted, for many 
years, the law firm of Bull & Porter at Black Rock. 
Mr. Porter was not in the habit of attending the 
courts, and removed to Detroit in 1827. I last met 
him in Washington in 1842, at which time he repre- 
sented the State of Michigan in the United States 
Senate. He afterward returned to Niagara Falls, and 
there died in 1872. He was a most estimable gentle- 
man, of great purity of character. Mr. Lockwood’s 
name was Daniel and not David. 

It was only about a year after I came to Black Rock 
that I became acquainted with Millard Fillmore, then 
a clerk in Joseph Clary’s office. How little did I then 
anticipate the future distinguished public career of 
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that honored citizen of Buffalo. I shall ever enter- 
tain for him the most grateful feelings for his presi- 
dential appointment of my son to a cadetship at West 
Point, on my simple letter, his action being evidently 
governed by principle and goodness of heart, and not 
by policy. 

Among the leading lawyers of Buffalo when I went 
there was Col. Herman B. Potter. His well-known 
independence and conscientious fidelity in the dis- 
charge of his official duties was illustrated in the 
famous trial, in 1825, of the three Thayers, Mr. Potter 
being then district attorney. The case was summed 
up on the part of the people by Mr. Potter’s two legal 
associates, the vanity of one of whom to be employed 
in a murder trial led him to volunteer his professional 
services on that occasion. These counsel failed in 
their summing up to notice several pieces of import- 
ant evidence bearing strongly against the prisoners. 
Col. Potter, although he could not but have felt that 
his rising to discharge that delicate duty would reflect 
upon the speeches referred to as failures, did not 
hesitate to call the attention of the court to the 
points which had thus been overlooked by his unfor- 
tunate associates. On the trial of a civil suit, some 
time after, Col. Potter was greatly embarrassed, and 
put to his wit’s end as a lawyer, by being called upon 
to choose between what appeared to me, at the time, 
te be a singular application of the legal doctrine of 
election. It was at a circuit held by Judge Birdsall, 
Governor Clinton’s young but promising appointee to 
the office of circuit judge. For some reason the court 
was held in the upper room of atavern which stood 
on Main street near Court-house square. Col. Potter 
was for the plaintiff, and after trying his cause the. 
judge charged the jury in favor of the plaintiff's re- 
covery. The colonel was not exactly satisfied with 
the judge’s charge, although in his client’s favor; and 
he made some suggestions to the court, upon which 
his honor altered his charge. The colonel still re- 
mained unsuited, and his embarrassment was not 
diminished when his honor announced that he would 
“leave the gentleman to elect between the two 
charges.” 

John C. Spencer was counsel for the plaintiff in an 
important suit brought by a Canandaigua bank against 
a prominent citizen of Buffalo. The case had been 
tried before with a verdict against the bank, which 
had obtained a new trial on some technical point 
which had been foisted into the case, as Love and 
Tracy contended, by the ingenuity of Mr. Spencer. 
It was a very close case. On the second trial Mr. 
Spencer proceeded with the greatest gravity to prove 
that the counsel for the plaintiff, who took down the 
testimony on the former trial (and who was absent on 
the second trial) was in the habit of taking down tes- 
timony very correctly, and Mr. Spencer then offered 
in evidence that counsel’s minutes of what a certain 
witness, a lady I think, sworn to on the first trial, and 
very ingeniously contended for the competency of 
this testimony, in answer to the objections of Love 
and Tracy. The young presiding judge, Birdsall, 
hesitated at first, but finally excluded the lawyer's 
minutes, and allowed the “ case”’’ to be given in evi- 
dence, which was probably as incompetent as the 
minutes. 

The presiding judge in the trial of the Thayers was 
Reuben H. Walworth, but some of the publishers of 
the western newspapers went to England fora judge 
on that occasion and announced to their readers that 





the court was held by the “‘ Honorable Horace Wal- 
pole.” 

As a guard at the execution of the Thayers, the 
sheriff of the county had called out a regiment of sol- 
diers. Being warned as a member of a military com- 
pany at Black Rock, I repaired to Buffalo armed with 
my rifle, although perhaps exempt as an officer of the 
court. The military formed a hollow square in front 
of the jail, into which were introduced the criminals, 
the judges, the clergy, the corporation, the mourners, 
and last but not least, the members of the bar, 
who all proceeded to the gallows preceded by a band 
of music playing a solemn dirge. In thus discharging 
a military duty, I had the honor of escorting my 
brother lawyers in Buffalo as well as the criminals to 
the place of execution. 

Yours sincerely, 
H. C. VAN SCHAACK. 

O. H. MAarRsHALL, Esq. 

—— +> 


, 
COLLISIONS BETWEEN VESSELS — APPOR- 
TIONMENT OF LOSS. 


HE case of The Steamboat Atlas ¢t al., claimants and 
appellants, v. Phoenix Insurance Co., decided by 
the United States Supreme Court at the present term, 
involved certain questions arising from a collision 
between two vessels. The court held, that owners of 
vessels are not liable, under existing laws, for any loss, 
damage or injury by collision, if occasioned without 
their privity or knowledge, beyond the amount of 
their interest in such ship and her freight then 
pending at the time the collision occurs. Subject 
to that provision, the damages which the owner 
of the injured vessel is entitled to recover are 
estimated in the same manner as in suits for inju- 
ries to other personal property, and the claim for com- 
pensation may, in certain cases, extend to the loss of 
freight, mecessary expenses in making repairs and 
unavoidable detention. Restitutio in integrum is the 
leading maxim in such cases, and where repairs are 
practicable, the rule followed by the admiralty courts in 
such a case is, that the damages assessed against the 
respondent shall be sufficient to restore the injured 
vessel to the condition in which she was at the time 
the injury was inflicted. The case in question was one 
of collision, caused by the negligence of the agent of 
the steamboat Atlas, which ran into and sank a 
canal boat and tug which was towing it. The canal 
boat and its cargo was insured by the appellee. The 
court heid, that the reception by the owners of the 
sunken boat of the amount of insurance would not 
bar an action for damages against the wrong-doers. 
It also held, that in such a case, except when both 
parties are to blame, the offending party can recover 
nothing, whether he pursues his remedy in the admi- 
ralty or at common law. Where both are to blame, 
neither can recover any thing at common law, but the 
admiralty requires each to bear one-half of the loss. 
The court also says, that parties without fault, such as 
shippers having lost a cargo by such a disaster, bear no 
part of the loss but are entitled to compensation and 
may pursue their remedy by libel in personam against 
the offending vessel, or may, at their election, proceed 
in an action at law. Contributory negligence on the 
part of a libellant in admiralty cannot defeat 4 recov- 
ery in collision cases if it appears that the other 
party might have prevented the disaster, and that he 
also did not practice due diligence, and was guilty of 
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negligence. But, except where both parties are to 
blame, the offending party can recover nothing whether 
he pursues his remedy at admiralty or common law. 
Where a collision occurs exclusively from natural 
causes, without any fault of either of the colliding 
vessels, the rule is, that the loss rests where it happens 
to fall. Inevitable accident is a good defense to such 
a controversy, where both vessels are free from blame, 
but it is utterly unavailing if either or both were in 
fault. Where both vessels are in fault, the damages 
are to be equally apportioned between the offending 
vessels, as having been occasioned by the fault of 
both. 
——_—___——__ 
REMOVAL OF CAUSE UNDER ACT OF 
MARCH 3, 1875. 


UNITED STATES CIRCUIT COURT— EASTERN DIS- 
TRICT OF MICHIGAN. 


CRANE V. REEDER AND ANOTHER. 


Under the act of March 8, 1875, providing for the removal 
of causes from the State to the Federal courts, a cause 
once tried, but pending, ready for retrial when the act 
was passed, is removable. 

apis to remand cause to State court. 

sufficiently appear in the opinion. 

Emmons, J. The case is an action of ejectment be- 
gun several years since in the Circuit Court for the 
county of Wayne. Plaintiff was at the time the action 
was commenced and still is a oitizen of the State of 
Michigan, and defendants are and were aliens, subjects 
of the Queen of Great Britain. 

No proceedings were taken to remove the case to 
this court under the act of Congress of 1789, and the 
case was tried some two or three times in the Circuit 
Court with verdict for defendants, which judgments 
were respectively upon writ of error reversed by the 
Supreme Court of the State of Michigan, and the case 
sent back to the Circuit for retrial. 

Subsequent to the trials referred to in the last 
paragraph, an attempt was made to remove the case 
to this court under an act of Congress of 1867, but 
this court and the Supreme Court of,the State held that 
said act of 1867 was not applicable, and the case was 
remanded. 

In this condition of the case, after the passage of 
the act of Congress of March 3, 1875, and before the 
first term after the passage of said act of March 3, at 
which the case could be tried, defendants file their pe- 
tition for the removal of said cause to this court. 
Said petition bases the right to remove, first, upon the 
ground that the plaintiff was a citizen of Michigan 
and defendants aliens; secondly, upon the ground that 
the case involved Federal questions within the mean- 
ing of said act of March 3, 1875. 

The plaintiff now moves to remand the cause to 
the Circuit Court for the county of Wayne upon the 
ground that the said act of March 3, 1875, is not ap- 
plicable. 

In ordinary circumstances, a case heard as this has 
been, during severe illness, would not have demanded 
astatement of the reasons upon which his judgment 
rested. The extraordinary history of this litigation, 
the fact that the Supreme Court of the State had come 
to the conclusion that the cause was not removable 
under the act of 1875, imposes upon me the duty, out 
of respect tu that learned tribunal and the highly re- 
spectable counsel who with so much zeal had argued 
the case before me, of stating briefly the argument 


The facts 





upon which I rely for the retention of this cause in 
this court. 

It is conceded that the cause is one removable to 
this court provided the application is made in time. 
The meaning of the following clause in the 3d section 
of the act is all which is in controversy here. It provides 
that a petition must be filed ‘“‘in such State court be- 
fore or at the term at which said cause could be first 
tried, and before the trial thereof.” It is argued that 
as this cause had been several times tried before the 
passage of the present act, it was a trial within the 
meaning of this language, and precluded its removal, 
notwithstanding all the verdicts resulting from those 
trials had been set aside. The broad ground is assumed 
that no cause, although within the general language of 
the act, ‘‘ now pending’”’ at the time of its passage, is 
removable, if it had been at all tried anterior to that 
time. The argument is also made in the plaintiff's 
brief, but it was not insisted upon at the hearing, that 
no cause the right to remove which had lapsed under 
the former acts, was removable under this. 

We have frequently had occasion to refer to the 
deference, which for the sake of uniformity, the Fed- 
eral co-ordinate courts ought to extend to each other’s 
judgments where the point in question has been defin- 
itely ruled. Although we recognize a limit beyond which 
we would by no means sacrifice individual judgment 
to a single or even several adjudications by our Circuit 
and District brethren, we think the condition of judi- 
cial opinion upon the point before us is such, as to 
bring the case quite within the rule we have estab- 
lished for ourselves in reference to acquiescence with 
what has already been decided. We erect in the in- 
stance before us no new rule in accepting as suffi- 
ciently authoritative, the judgments already rendered, 
holding that a cause once tried, but pending, ready for 
retrial when the act of 1875 was passed, is removable 
to the Federal court. 

The first case which has been called to our attention 
is that of Andrews’ Executors v. Garrett, reported in 
the Central Law Journal at page 797, and also in the 
Chicago Legal News for January 8, 1876, on page 132, 
decided in the Circuit Court for the Southern District 
of Ohio, by our very careful and painstaking brother 
Swing. The syllabus of the case, sustained by the 
facts in judgment, is as follows: “1. A suit com- 
menced and actually tried in a State court be- 
fore the passage of the act of Congress of March 
3, 1875, but in which a new trial had been granted, 
and which was pending after the passage of the 
said act, may be removed from such State court 
to the Circuit Court of the United States. 2. 
The condition of the suit, or the time it had been 
pending, makes no difference in the jurisdiction.” 
This judgment was approbated by Judge Johnson in 
the Circuit Court for the Southern District of New 
York, in the case of The Merchants and Manufacturers’ 
Bank v. Wheeler, reported in the Central Law Jour- 
nal, vol. 3, page 13. In this latter case no trial had 
been had in the State court, but it was contended that 
the cause must be removed before the first term at 
which it might be tried in the State tribunal, and, in- 
asmuch as a term had occurred, at which the cause 
might have been tried, that was an answer to the ap- 
plication, although such period was before the passage 
of the act. In an argument entirely satisfactory to 
us, the learned judge shows the act contemplated a 
term subsequent to the enactment. It is no matter 
how long the cause may have been pending in the 
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State tribunal, or how many terms in which it might 
have been tried have lapsed before the passage of the 
statute, it is enough if the cause is ‘* now pending,”’ 
and that no term at which the cause might have been 
tried has passed since the act of 1875. He quotes with 
approbation the judgment of Judge Swing, and hints 
at no distinction between a case where the term has 
passed before the statute, and where a trial had been 
had. The statute says the cause must be removed at 
or before the first term at which it could be tried, and 
before the trial thereof. The two members of this 
sentence qualify the same thing. They both refer to 
an indivisible act, and to hold that acause may be 
removed where one clause is applicable, and that it 
cannot be removed where the other is so, would be 
to violate every canon of construction, unless there is 
something growing out of the nature of the case vio- 
lently constraining it. In the Chicago Legal News, 
vol. 8, page 134, the judgment of Circuit Judge Saw- 
yer, in Hoadley v. The City of San Francisco, is re- 
ported. It quotes ‘from and approbates the decision 
of Judge Swing, and painstakingly argues. and ex- 
pressly decides, that a cause which had been tried in 
the State tribunal prior to act of March 3, 1875, car- 
ried to the State Supreme Court, where the judgment 
was reversed, might, after a remittitur to the court be- 
low, in which the cause again stood for trial, be removed 
to the Federal court under this statute. The Supe- 
rior Court of Cincinnati, showing by its judgment the 
point had received the fullest consideration, ruled in 
the same way, and held that trials and writs of error 
in the State tribunal anterior to the passage of the act 
were no objections to a removal, provided the cause 
came within the general grant of power. Their con- 
struction of the act is original, and does not rest 
upon the Federal rulings, although the course of rea- 
soning of the court is in striking conformity with 
them. 

With these concurring judgments upon the point, 
even if conceded doubtful, we should feel constrained 
to yield our own opinion. With little doubt of what 
judicial propriety demands, we must overrule the 
motion to remand this cause. 

Much discussion was had before us upon the mean- 
ing of the words “tria!”’ and * final trial”’ in the acts 
of 1866 and 1867. It ,was contended by the plaintiff 
that the Supreme Court in Jnsurunce Company v. 
Dunn, 19 Wall. 214, holding that the act of 1867 by the 
word “trial”” meant only a final trial, and did not in- 
clude a case where a new trial had been granted, went 
upon the distinction between the language of that law 
and the act of 1866. From this it was argued that the 
word “ trial’ in the present act meant any trial what- 
ever. With this argument we might fully agree, so 
far as any consequence to be wrought in our judgment 
is concerned. We do not think it necessary to recur 
to previous statutes or their judicial reading to show 
that the act of 1875 with entire certainty ,precludes 
the removal of a cause if there has been any trial 
whatever, provided the trial takes place at a term at 
which according to the practice of the court it might 
be rightfully tried. This is too plain for argument; 
because whether tried or not, the cause is not remova- 
ble if a term passes at which it might be tried. Asa 
matter of necessity, therefore, if it is tried it cannot 
be removed. The question is not, therefore, what 
kind of a trial does the statute contemplate, but 
solely at what time it must have taken place? Does it 
intend to include trials occurring before 1875, and to 





preclude the removal of a cause which is ** now pend- 
ing’’ and standing for trial after the passage of the 
act? We do not perceive that the consideration of 
previous judgments under former laws throws any 
light upon the question before us. 

Did we perceive the pertinency of this discussion 
we should take some pains to set forth the reasons 
why we should concur substantially in the judgment 
of Judge Nelson in Minuetee v. Milwaukee and St. Paul 
Railroad Company, 13 Alb. Law Jour. 354. We think 
the act of 1866 and 1867 should have received the same 
interpretation. The fact that the Supreme Court in 
Insurance Company v. Dunn pursued a line of argu- 
ment applicable to and sufficient for the case before 
it, is not persuasive that it would not have ruled in 
the same way in reference to the act of 1866. As an 
abstraction few generalities are better settled and 
have a larger number of respectable authorities to 
sustain it, than where statutes provide that a citizen 
is entitled to rehearings, new trials and reviews, as a 
matter of course and of right, after one or any num- 
ber of trials named mistrials, or those which had been 
set aside for either mistake of the court or jury, are 
never taken into consideration in determining his 
right. Especially is it well settled in Michigan that 
where a party is entitled to successive new trials as a 
matter of right, the fact that never so many verdicts 
have been rendered, so as they have been set aside for 
error, either in fact or law, has no effect whatever 
upon this privilege. But this learning answers only 
the naked literal argument of counsel that where the 
statute uses the word “ trial’’ generally, without defin- 
ing its nature, it must necessarily mean any trial what- 
ever. This class of judgments constitute a reply to 
such a position, by showing in analogous cases as an 
almost universal rule, where the word “ trial ’’ is used it 
means a final, effective, and disposing trial, and that 
abortive, mistrials have not been construed to come 
within the literal meaning of such enactments. But 
we have had occasion heretofore very fully to consider 
this subject, and have said, after much consideration, 
that we thought these Federal enactments were to be 
read far more in the light of the objects which they 
have in view, than by readings of analogous statutes 
in the State practice. 

It is conceded that wholly new grounds for removal 
are created by the late act. Causes then pending 
where there was no right of removal whatever, be- 
yond all controversy, might be removed under it. It 
was also fully conceded in argument before us, as of 
necessity it must have been, that causes which might 
originally have been removed under the former acts, 
but where the party had voluntarily suffered such 
right to lapse by his neglect, as, for instance, where 
he might have removed it at the time of entering his 
appearance, also came within the operation of this 
statute. That the act does unmistakably revive the 
power of removal in instances where the party had 
lost it by delay, is entirely clear. The argument, 
therefore, that the plaintiff in this case had volunta- 
rily tried his case, has no tendency to show that such 
act took it without the operation of the statute. The 
only argument which could be effective is a distinc- 
tion between the act of an abortive trial, and those 
other steps aud omissions which, under the prior 
statutes, also waived the right of removal. We lis- 
tened in vain for any reason whatever showing a dis- 
tinction between the trial of a cause before the pas 
sage of this law, and the omission to file a petition 





THE ALBANY LAW JOURNAL. 











a 





when the appearance of the defendant was entered, or 
the suffering a term to go by without trying a cause 
when it might have been tried. What there is in an 
abortive trial so significant, so going to the dignity of 
the tribunal in which it takes place, as to show from 
its own nature that the statute could by no means 
contemplate the removal of a cause after such trial, 
we have been unable to perceive. After the passage 
of the act a quite different question is presented. It 
intends to give the citizen one, and only one, opportu- 
nity to remove his cause. That opportunity is ration- 
ally fixed at a period when, according to the local 
practice, the averments by both plaintiff and defend- 
ant are theoretically supposed to be all upon the rec- 
ord. It is when the cause is ready for trial. Then for 
the first time the defendant and the plaintiff knows 
the issue to be tried. He can then for the first time 
intelligently decide which is the more fit and economi- 
cal tribunal for the determination of his rights. If he 
suffers this period to pass, whether he tries his cause 
or not, is immaterial. It is aterm at which he might 
do so at which the power must be exercised. This 
one opportunity is intended to be secured to the citi- 
zen in all cases when the act of 1875 was passed, pro- 
vided the case was one which stood for trial at any 
time subsequent to its passage. A case already finally 
tried of course stands upon a different basis, and is 
excluded from the statute for entirely different rea- 
sons. 

After a tribunal as learned as that of the Supreme 
Court of Michigan has decided differently, it would 
be indecorous to say we have no doubt of the recti- 
tude of our present ruling. Its judgment, however, 
in this case is accompanied by no reasoning whatever. 
Its unaided authority, and the respect which we most 
unfeignedly express for its rulings, is all we have be- 
fore us, so far as adjudication is concerned, to con- 
strain a contrary decision’ on our part. No court, 
State or Federal, it excepted, has ruled this point 
differently from the judgments we in this case fol- 
low. 

A large majority of the litigants interested in the 
determination of the questions involved in this liti- 
gation are already in this court by original bills in 
equity. Upon very full consideration we have deier- 
mined they have a right to remain here. We have 
much confidence in the rectitude of that determina- 
tion. Another cause involving precisely the same 
issues, the Michigan Supreme Court at the same term 
decided was rightfully removed to this tribunal. 
The questions involved are those eminently fit for ad- 
judication by the Federal court. If our present judg- 
ment results in a usurpation of authority, if in truth 
we have no jurisdiction, we think there is a speedy 
and economical remedy preliminary to the trial by 
which that question can be determined. Evenif our 
doubts were very much greater than they are, these 
considerations would influence us to decide the mat- 
ter as we do. The motion to remand the cause is 
overruled. 

——___.@__—_ 
COURT OF APPEALS ABSTRACT. 


ATTORNEY. 
Proceeding against attorney.—Where an attorney is 
in contempt for any act inconsistent with his relation 
to the court as attorney, and suitors have sustained 
damage, the remedy as well as the punishment must 





be by summary proceedings and not by formal action. 
Foster, receiver, v. Townshend. Opinion by Allen, J. 
(Decided Jan. 16, 1877.] 

EMINENT DOMAIN. 

1. Validity of laws relating to.— The appellee, a rail- 
road company, occupied lands as the lessee of appel- 
lants under a lease containing a covenant to surrender 
possession to appellants at the expiration of the lease. 
Under an act of the legislature, allowing the taking of 
land for railroad purposes, passed subsequent to the 
execution of the lease, appellee sought to acquire title 
to the leased lands. Held, that the statute mentioned 
was not inoperative in such case under the United 
States constitution on the ground that it would im- 
pair appellants’ ability to enforce the covenant of the 
lease and thus impair the obligation of a contract. 
Kip, appellant, v. N. Y. & H. R. R. Co. Opinion by 
Church, C. J. 

2. Lease of premises pending proceedings.— Pending 
the proceedings for condemnation, appellee leased its 
road to another company. Held, that this did not do 
away with the necessity on the part of appellee for the 
property, and also, that the proceedings could be 
maintained by the lessees in the name of the appellee. 
Ib. 

[Decided Nov. 14, 1876.] 
INSURANCE. 

1. Life policy: misrepresentations upon advice of 
examining physician of company: company not con- 
cluded by physician’s acts.— Plaintiff's intestate wrote 
to his family physician in relation to an insurance 
upon his life. This physician was the local medical 
examiner of the defendant, a life insurance company, 
but was authorized in no other way to act for it. The 
physician called upon intestate with a blank applica- 
tion for insurance, which he filled out with intestate’s 
answers, and intestate signed the same. He also 
made a medical examination of intestate. To certain 
questions relating to the diseases with which intestate 
was affected, by the advice of the physician answers, 
which were antrue in fact, were inserted in the appli- 
cation. Held, that, even if there was nv collusion be- 
tween intestate and the physician, the defendant was 
not concluded by the acts and advice of the physician, 
and that a policy issued on the application, containing 
a condition of avoidance in case of misrepresentation 
in the application, was avoided. Flynn v. Equitable 
Life Assur. Soc. of the U. S. Opinion by Earl, J. 
Church, C. J., and Miller, J., dissenting. 

(Decided Dec. 19, 1876. Reported below, 7 Hun, 387.] 

2. Life pilicy a continuous agreement for life.—A 
policy of life insurance for life, containing a condition 
of forfeiture of the policy and a loss of all premiums 
paid, by the non-payment of annual premiums at a 
specified date, held, not a contract for a single year 
with liberty to the assured to renew the same from 
year to year, but a continuous contract for life. Ho- 
mer v. Guardian Mut. Life Ins. Co. Opinion by Allen, 
J 





8. Condition of forfeitwre may be waived by insurer. 
— The forfeiture being for the benefit of the insurer, 
could be dispensed with by it. Accordingly an extension 
of time, given before an annual payment became due, by 
the president of the company, held, to be a waiver and 
the policy not forfeited, even though the assured died 
before the time to which payment was extended. Ib. 
4. Contract founded on mutual promises.— The as- 
sured, by asking for and accepting from the insurer 
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an extension of the time of payment, and a credit for 
the premium then about to become due, and the 
waiver of the forfeiture, etc., agreed to continue 
the risk another year and to pay the premium 
at the day then fixed. Such promise would be im- 
plied, and the waiver of payment, etc., would con- 
stitute a ‘consideration therefor which would make 
the contract binding as based on mutual promises. 
Ib. 

[Decided Dec. 12, 1876.] 

NEGLIGENCE. 

1. Passenger alighting from moving train: complying 
with direction of brakeman. —In an action for injury 
occurring to a passenger alighting from a railway train 
while in motion, plaintiff testified that she was directed 
by a brakeman on the train, whom she could not rec- 
ognize and about whose dress she was not positive, to 
alight. This was disputed by all the brakemen who 
were on the train. Held, a conflict of testimony to be 
determined by the jury, and that a submission thereof 
to the jury with an instruction to them that if the 
person who gave the direction to alight was not a 
brakeman his advice was entitled to no consideration, 
and the plaintiff had no right to act upon it; and a 
further instruction to the jury to inquire, whether, at 
the time, there was sufficient motion on the train to 
render it careless to alight, even in pursuance of the 
advice, was not error. Filer v. N. Y. Cent. R. R. 
Co. Opinion by Rapallo, J. 

(Decided Jan. 16, 1877.] 

2. Riding on front platform of horse car not per se con- 
tributory. — Where a passenger was injured while rid- 
ing on the front platform of a horse car, held, that his 
being in that position was not such contributory neg- 
ligence as to defeat a recovery, although he was there 
voluntarily, and it was not a physical impossibility for 
him to enter the car, but he could not do so without 
unreasonable discomfort to himself and those already 
in the car, and the fare was taken from him by the 
conductor without insisting that he should find a place 
within the car, and this was not affected by the fact 
that the conductor directed the passengers on the plat- 
form to “‘ move in,”’ the door being shut and no attempt 
being made to open it so that passengers could go in. 
Ginna, Admza., v. Second Av. R. R. Co. Opinion per 
curiam. 

3. When exception does not lie to charge. An excep- 
tion will not lie to the language of the judge in giving 
instructions to the jury, unless it is such as to convey 
a wrong impression or mislead as to the law of the 
case. Ib. 

[Decided Nov. 28, 1876.] 


RECEIVER. 


Of rents and profits has no title to lands: conveyance 
by debtor.— An order sequestering the personal estate 
and the rents and profits of the real estate of a hus- 
band, and appointing a receiver at the instance of and 
for the benefit of a wife suing for a limited divorce, 
and to compel the payment of, or security for, the ali- 
mony ordered by the court, as authorized by 2 R.5., 
148, § 160, does not vest the receiver with title to the 
realty, and he is not authorized to maintain an action 
for acts affecting only the title. Therefore, where the 
husband owning such real property conveyed the same 
to another person, taking back a mortgage, held, that 
these acts were not adverse to the interest of the 
receiver, and the receiver was not entitled to an order 
restraining the assigument of such mortgage or enjoin- 





ing its foreclosure. Foster, receiver, v. Townsend. 
Opinion by Allen, J. 
(Decided Jan. 16, 1877.] 

TRUST. 

1. Creditor at large cannot enforce resulting trust.— 
A creditor at large cannot maintain an action to en- 
force a resulting trust in lands purchased and paid for 
by his debtor, and by such debtor’s direction conveyed 
to another person. (Following Allyn v. Thurston, 53 
N. Y. 622.) Estes v.Wilcox. Opinion by Andrews, J. 

2. Effect of debtor’s death.— The reason for the rule 
that the creditor’s debt must be ascertained by judg- 
ment does not fail by reason of the debtor’s death 
before judgment recovered for the debt. The creditor 
may prosecute the claim to judgment against the per- 
sonal representatives of the debtor, and this, although 
not conclusive against the debtor’s heirs or his grantees 
before his death, would conclude the creditor as to 
the amount of his debt. Ib. 

8. Allegation of insolvency insufficient to give juris- 
diction.— An allegation in the complaint of the in- 
solvency of a deceased debtor, and that his estate 
amounted to only forty per cent of his debts, although 
admitted by demurrer, held not to give jurisdiction to 
a court of equity to subject property conveyed in the 
manner mentioned to the operation of the alleged 
trust. Ib. 

(Decided Nov. 14, 1876.] 
—_—_— ——___—_—_ 
NOTES OF RECENT DECISIONS. 

Carrier: when contract limiting liability ineffectual. 
— A ‘railway company had, in fact, only one rate at 
which it carried cattle, but had posted up, in the office 
of its agent at O., other and higher rates. An owner 
of cattle, without any thing being said about any 
special contract, but with the consent of the company, 
placed his cattle in the company’s cars at O., to be 
transported to 8. The agent then presented to the 
shipper a special contract for carrying said cattle at 
the full rate at which the company carried cattle, 
though less than said posted rates and with certain 
restrictions as to the company’s liability. The agent 
then demanded that the shipper sign said special con- 
tract or have his cattle unloaded. The shipper then 
signed the special contract. Held, that said special 
contract, so far as it attempted to restrict the liability 
of the railway company for damages resulting from 
the negligence of the railway company, is without con- 
sideration and void. Sup. Ct., Kansas. Kansas Pa- 
cific Ry. Co. v. Reynolds. 

Centennial exhibition: stockholders to be reimbursed 
before United States loan repaid.— The act of Congress 
of February 16, 1876, appropriating $1,500,000 to the 
Centennial Exhibition, does not provide that the said 
sum shall be repaid to the United States before the 
stockholders of the said exhibition shall be repaid the 
amount subscribed for their stock. It only provides 
that it shall be repaid before any dividend or percent- 
age of profits is paid to the stockholders. U. 8S. Cire. 
Ct., E. D. Penn. Centennial Board of Finance v. Pat- 
terson. 

Constitutional law: wharfage dues imposed by city.— 
An ordinance of the city of St. Louis prescribed cer- 
tain wharfage dues at improved wharves constructed 
by it, graduated according to the size of the vessel, to 
be ascertained by its tonnage. Held, that this ordin- 
ance is not in conflict with the provisions of the Federal 
constitution in respect to inter-State commerce, and 
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the prohibition that ‘uo State shall, without the con- 
sent of Congress, lay any duty on tonnage.’”’ U.S. Dist. 
Ct., E. D. Missouri. Northw. Un. Packet Co. v. City 
of St. Louis. 

Contracts: Sunday contract, assignment of.— Al- 
though a contract executed on Sunday is of no effect 
between the parties, it may be transferred, and if the 
assignee took no part in its inception, and had no no- 
tice of its turpitude, he will be protected. Where the 
plaintiff caused a contract executed on Sunday to be 
dated as of a secular day, held, that he was thereby 
estopped from denying ‘its validity. Sup. Ct., Iowa. 
Johns v. Bailey. 

Domicile : infant’s, is that of father.— The domicile of 
the father is the domicile of an infant child. It is not 
changed by the infant’s temporary absence at school 
or elsewhere. The infant cannot, of his own motion, 
acquire a new domicile; but it may be changed by his 
father. Sup. Ct., Ala. Metcalf v. Lomaz. 

Master and servant: when master liable for injury to 
servant: defective machinery.— Plaintiff, a stevedore 
in defendant’s service, was engaged in loading defend- 
ant’s ship with iron girders, which were being lifted on 
board by a chain attached to a donkey engine, when 
the chain suddenly snapped and a girder fell upon the 
plaintiff and injured him. It appeared that some of 
the links of the chain were worn, and some also were 
badly welded, and the breaking of the chain was 
caused thereby; and that a person accustomed to 
chains could, on looking at the chain in question, 
have observed these defects; also, that there were 
well-known methods adopted by “chain testers’’ for 
examining and testing chains. Defendant did not 
know of the defects in the chain. The chain in ques- 
tion, which had been employed for the purpose, had 
been in use on the defendant’s premises for seven 
years, and had not been examined or tested in any 
way before the accident. Held, that the defendant, 
having failed in his duty to ascertain the condition of 
the chain, was liable for the injury sustained by plain- 
tiff through the breaking of the chain. English High 
Court of Justice, Ex. Div. Murphy v. Phillips, 35 L. 
T. Rep. (N. 8.) 477. 

Partnership: dormant partners : liability of incoming 
partner.— The stockholders of a banking association 
doing business under ordinary articles of copartner- 
ship are not dormant partners, although only the 
name of the bank is disclosed to the public, and not 
the names of the individual partners. Such stock- 
holders are each equally responsible for the obligations 
of the association until notice is given of their with- 
drawal from it. Where, after a new partner had 
joined a banking association, there was a continuance 
of business without discrimination between past and 
future profits, and no separation of past from future 
effects and liabilities. Held, that the incoming part- 
ner was not liable for the antecedent debts of the as- 
sociation, unless expressly assumed by him, and that 
he was not bound to inquire whether all the property 
in its possession had been paid for. Held further, that 
the payment of interest on an antecedent deposit, made 
with the knowledge of the new partner, was not of 
itself such an assumption of the liability for the de- 
posit as would justify a verdict against him. Sup. Ct., 
Penn. Shamburg v. Ruggles. 

Suretyship: surety on curator’s bond: violation of 
contemporaneous parol agreement.— A curator’s bond, 
perfect on its face, cannot be avoided at the instance 
of asurety, upon the ground that he signed it under a 





conditional agreement, made with his principal, that 
the latter was not to deliver it until the signature of a 
certain person was also obtained, although in violation 
of such agreement the bond was delivered. In such 
cases, the doctrine of estoppel in pais is fully applica- 
ble, and effectually precludes the surety from assert- 
ing any thing to the contrary of that denoted by the 
face of the bond. Sup. Ct.,-Missouri. State of Mis- 
souri v. Potter. 

Statute of frauds: parol promise in consideration of 
marriage.— A, whose daughter was about to marry B, 
verbally promised them that he would give them a 
leasehold house as a wedding present for his daughter. 
A had recently purchased the house, which was sub- 
ject to a charge in favor of a building society. Imme- 
diately on the marriage B and his wife entered into 
possession and remained there until A’s death, they 
paying the ground rent, rates and texes. No rent was 
ever demanded by A. A died shortly afterward in- 
testate, at which time there was still £110 owing to the 
building society. Held, that the entry into possession 
by B and his wife was a part performance sufficient to 
take A’s verbal promise out of the operation of the 
statute of frauds, and that B and his wife were entitled 
to an assignment of the house and to have the balance 
due to the society paid out of the intestate’s estate. 
Eng. High Court of Justice, Ch. Div. Ungley v. Ung- 
ley, 35 L. T. Rep. (N. 8.) 619. 

Trial by jury: accused cannot be deprived of.—A 
police justice or justice of the peace on whom is con- 
ferred jurisdiction to hear and determine all cases 
arising under by-laws or ordinances of a village can- 
not deprive a party brought before him of his right 
to atrial by jury. N. Y. Sup. Ct., Gen. Term, Second 
Dept. People ex rel. Dargen v. Cox. 


a 
FINANCIAL LAW. 


FoRGED ASSIGNMENTS OF CORPORATE STOCK.— AL- 
TERATION OF NoTEe.— INSOLVENT BANKER CARRY- 
ING ON SEPARATE BROKERAGE BUSINESS; RIGHTS 
OF CREDITORS.— WHERE DECLARATIONS BY BANK 
OFFICERS DO NOT BIND BANK. 

N the case of Hambleton v. Fowler, just decided by 
the Court of Appeals of Maryland, Hambleton 

& Co., the appellants, made a loan upon forged assign- 

ments of certificates of stock, in the Central Ohio 

Railroad Company, belonging to one Denson; these 

certificates were presented to the railroad company and 

canceled, and new certificates issued in the name of 
and delivered to the appellants. Upon a bill being 
filed by the assignee of Denson, it was decreed by the 

Circuit Court, that. Hambleton & Co. should deliver 

up the certificates issued to them, and that the railroad 

company should issue new certificates to the com- 
plainant, Fowler. From that decree the appeal was 
taken. The court says: ‘ The only question we have 
to decide is, whether the loss resulting from the forg- 
ery should be borne by the appellants or the railroad 
company. Each of these parties are alike innocent; 
the former loaned their money upon the stock in good 
faith, believing the signature of Denson to be genuine, 
and the latter in like good faith, upon receiving the 
original certificates from the appellants, canceled 
them and issued new ones in their names. The ques- 
tion seems to be identical with that which arose between 

Brown, Lancaster & Co. and the Howard Fire Insur- 

ance Co., 42 Md., 384.’ That case is followed, and the 
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court hold, that the railroad company was not liable 
to the appellants for the loss. It says, in affirming the 
decree: “It has been argued by appellants’ counsel 
* that the conduct of the appellee in transferring the 
stock, canceling the original certificates, and issu- 
ing others to the appellants, operated to lull them into 
false security, and prevent them from seeking their 
remedies, by causing the arrest of the forger, ‘and that 
the loss of these remedies is sufficient to render the 
railroad company responsible to them, although they 
advanced their money before getting the certificates.’ 
In support of this opinion they have referred to Knight 
v. Wifin, 52 B. L. R. 660, and The Continental Nat. 
Bank v. The Nat. Bank of the Commonwealth, 50 N. Y. 
575. A reference to those cases will show that they 
have no application to this. The company was not 
exclusively charged with the duty of ascertaining 
whether the signature of Denson is genuine, nor have 
the appellants any right to rely upon the conduct or 
declarations of the company in that respect. It was 
equally their duty to ascertain the genuineness of the 
’ signature, and they had the same or greater facilities 
for inquiring into that matter. They cannot claim that 
the company is estopped by its subsequent conduct in 
accepting as genuine, the powers of attorney transmit- 
ted to them by the appellants, and transferring the 
stock at their instance. The case is one of great hard- 


ship, for the loss must fall inevitably upon innocent 
parties. It has resulted from the error or inadvertence 
of the appellants, and there is no rule or principle of 
equity which entitles them to cast it upon the railroad 
company, since it was not directly occasioned by any 


negligence on its part.”’ 

In the case of Dickerman v. Miner, recently decided 
by the Supreme Court of Iowa, the facts were these: 
After the execution and delivery of a promissory note 
by defendant Miner, and without his knowledge or 
consent, it was signed by one Johnson. In an action 
against both by an indorser, it was held, (1) that the 
adding the name of another maker to a bill or note 
is a material alteration, such as will discharge the 
original parties not consenting, without regard to 
whether the alteration is injurious or beneficial to 
them, and that Miner was discharged; (2) that John- 
son became thereby the maker of a new note, and that 
the discharge of the other maker was sufficient con- 
sideration to support his promise, the law presuming 
that he knew that the effect of-his signature would be 
to discharge Miner. 

In Voight v. Lewis, Trustee of Jay Cooke, decided a 
short time since by the United States Circuit Court 
for the Eastern District of Pennsylvania, and reported 
14 Nat. Bank Reg. 543, it was held that where bank- 
rupts had, in addition to their other business, carried 
on a brokerage business, for which they kept a sepa- 
rate account, and a separate bank account, a party 
whose bonds were sold was entitled to payment in full, 
if the amount in the bank is more than sufficient to 
pay all claims against the brokerage department. 

The Supreme Court of Pennsylvania, in the case of 
Mapes v. Second Nat. Bank of Titusville, passed upon 
the question of the liability of an incorporated bank, 
for the declarations of its officers. The action was by 
the bank named against indorsers of a note discounted 
for the accommodation of the drawer. The affidavit 
of defense was that ‘‘at and before the time that de- 
fendants indorsed the note,’ they inquired of the 
cashier and one of the directors of the bank whether 
it would be safe for them to indorse, and that these 





officers informed them that they considered the drawer 
prefectly good, and they would be safe in indorsing; 
that the officers knew the representations to be false, 
and that they made them to deceive defendants, who 
would not have indorsed but for the representations. 
The court held that the affidavit of defense was insuffi- 
cient. Such declarations, although willfully false, 
made by the officers, not in the course of their duties 
as officers, or agents of the bank, could not affect the 
bank. O’ Hare v. Second Najional Bank, 27 P. F. Smith, 
96, was followed as to the National Currency Act. 


> 
. 


INSURANCE LAW. 

MARINE INSURANCE; Poxticy TAKEN BY PART 
OWNER OF VESSEL.—FIRE INSURANCE; WAIVER OF 
CONDITIONS; ADDITIONAL INSURANCE.—LIFE IN- 
SURANCE; DEATH OF ASSURED BY ABORTION; 
CHANGE OF PoLICY FROM FORFEITABLE TO Non- 
FORFEITABLE. 


‘THE Supreme Court of Ohio, in the case of Knight 

v. The Eureka Fire and Marine Ins. Co., decided not 
long since, hold that a part owner of a vessel, in whose 
name a policy of insurance on the whole vessel, for 
account of the owners, is issued, becomes a trustee for 
all the owners, and, in case of loss, may sue on the policy 
in his own name alone. Such part owner has no author- 
ity, by reason of the joint ownership, to insure the 
interests of the other owners; hence, a policy taken 
upon the whole vessel in his own name, without previous 
authority or subsequent ratification of the other own- 
ers, is invalid, except as to the interest of the part owner 
obtaining it. The court decided, however, (1) that where 
such policy was intended by the insurer to cover the 
whole vessel for the benefit of all concerned, but is 
invalid, except as to the interest of the part owner pro- 
curing it, the insurer is only liable to such part owner 
for such portion of the sum insured as his interest 
bears to the whole; and (2) that where a policy of 
insurance contains a condition of avoidance on account 
of additional or over-insurance, such policy is not 
avoided by a contract for additional insurance, where 
it is shown that such contract is invalid as to all ex- 
cessive insurance. 

In the case of Adams v. Greenwich Ins. Co., recently 
decided by the Supreme Court of this State, at the 
General Term of the Third Department, there were 
clauses in a fire policy whereby it was agreed, (1) that 
if the premises insured were unoccupied for thirty 
days, the policy should be void, unless notice thereof 
was given the company, and consent in writing given 
by it; and (2) that in case of any other insurance on 
the property, whether prior or subsequent, the com- 
pany should only be liable pro rata, with the other 
policies. The insurance was by the owner of the prem- 
ises. In an action on the policy for a loss, non-occu- 
pation of the premises, and that a mortgagee of the 
premises had, his own for benefit, taken out an in- 
surance thereon, were shown. The plaintiff, however, 
proved notice to the secretary of the company, of the 
non-occupation, and his statement that a consent in 
writing was not necessary, the words being ‘‘ we waive 
all that.”” The court held, (1) that there was a waiver 
of the clause against non-occupation; and (2) that the 
insurance by the mortgagee was not embraced in the 
term ‘other insurance.”’ It also held, that a heater, 
bricked in, is real estate as between insurer and 


insured. 
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In Hatch v. Mutual Life Ins. Co., recently decided 
by the Supreme Judicial Court of Massachusetts, it was 
held that where the death of one upon whose life there 
was a policy of insurance, (1) resulted from an illegal 
operation voluntarily submitted to by insured to pro- 
duce abortion, no recovery could be had, because the 
act on the part of the assured, causing death, was of 
such a character that public policy would preclude the 
defendant from insuring her against its consequences. 
The court say, we can have no question that a contract 
to insure a woman against the risk of her dying under, 
or in consequence of, an illegal operation for abortion, 
would be contrary to public policy, and could not be 
enforced in the courts of this Commonwealth. See 
Amicable Ins. Co. v. Bolland, 4 Bligh, 194; How v. 
Anglo-Australian L. Ins. Co., 30 L. J. Ch. 511; 
Moore v. Woolsey, 4 E. & B. 243. 

The St. Louis Court of Appeals in Steele v. St. Louis 
Mut. Life Ins. Co., just decided, hold that where an 
ordinary life policy was issued providing for forfeiture 
in case the premium was not paid when due, a circular 
issued by the insurance company, while such policy 
was in force, declaring that all its continued life poli- 
cies then in force, or thereafter to be issued, should be 
non- forfeiting, would have the effect of changing such 
continued life policy to a non-forfeiting policy in the 
manner described in the circular, provided such cir- 
cular came to the knowledge of the assured, and he 
failed to pay his premiums on the faith of the repre- 
sentations contained therein, and it would be compe- 
tent to go to the jury as evidence of such knowledge 
and action on the part of the assured, that large num- 
bers of such circulars were issued and sent to the policy 
holders, and were piled upon the counter over which 
assured was in the habit of paying his premiums. 
Henning v. U.S. Ins. Co., 47 Mo. 430; Horwitz v. Eq. 
Ins. Co., 40 id. 360; Thompson v. St. Louis L. Ins. Co., 
52 id. 470; Pelkington v. Nat.Ins.Co., 55 id. 172. 


——_>————- 


LIABILITY OF EXPRESS COMPANY FOR NEG- 
LIGENCE OF RAILWAY EMPLOYEES. 


N the case of President of Bank of Kentucky et al., 
plaintiffs in error, v. Adams Express Co., recently 
decided by the Supreme Court of the United States, a 
bank in Louisiana shipped by the Southern Express 
Company some packages of money directed to the 
plaintiff at Louisville. At the time of the receipt of 
the packages a “bill of lading’? was given by the 
Southern Express Company to the shipper, containing 
a provision excusing it and all other express companies 
by whom the packages might be carried from liability 
for loss occasioned, among other things, ‘ by the dan- 
gers of railroad transportation, or ocean or river navi- 
gation, or by fire or steam.’’ The packages were 
delivered at Humboldt, Tennessee, to the manager of 
defendants, who placed them in an iron safe, and de- 
posited the safe in an apartment of acar set apart for 
the use of express companies, for transportation to 
Louisville. Subsequently, while the train to which 
the car containing the packages was attached was pass- 
ing over a trestie on the line of the Louisville and 
Nashville railroad, and while the packages were in 
charge of the messenger, the trestle gave way during 
the night. The train with the express car was thrown 
from the track, and the car with others caught fire 
from the locomotive and was burned, together with 
the money in thesafe. The question in the case was, was 





the defendant liable for the loss of the money, or was 
it protected by the stipulation in the bill of lading? It 
was not disputed that the defendant would have been 
liable if the loss by fire had taken place through its 
own negligence or that of its servants, but the question 
was, was it liable for the negligence of the railroad 
company over which it carried the packages? The 
court held that it was, and said that the railroad com- 
pany was acting for the defendant, and performing a 
service for it, when transporting the packages it had 
undertaken to convey, and must be considered their 
agent, and the exception in the bill of lading did not 
relieve it from liability. The court, in referring to the 
course of these companies in attempting to evade lia- 
bility, said: ‘‘ We cannot close our eyes to the well- 
known course of business in the country. Over very 
many of our railroads the contracts for transportation 
of goods are made, not with the owners of the roads, 
nor with the railroad companies themselves, but with 
transportation agencies or companies which have ar- 
rangements with the railroad companies for the car- 
riage. In this manner some of the responsibilities of 
common carriage are often sought to be evaded. But 
in vain. Public policy demands that the right of the 
owners to absolute security against the negligence of 
the carrier, and of all persons engaged in performing 
the carrier’s duty, shall not be taken away by any 
reservation in the carrier’s receipt, or by any arrange- 
ment between him and the performing company. 


—__4—____— 


EVIDENCE ON TRIAL FOR HOMICIDE— 
WHEN THREATS OF DECEASED 
ADMISSIBLE. 


N the case of Wiggins, plaintiff in error, v. The Peo- 
ple of the United States in the Territory of Utah, 
recently decided by the United States Supreme Court, 
it is held that a writ of error from this court to the 
Supreme Court of the Territory of Utah, is allowed 
by section 3 of the act of Congress of June 23, 1874 
(18 U. S. S. 254), in convictions for bigamy, polygamy, 
or sentences of death for any crime. The court also 
held, that ina trial for homicide, where the question 
whether the prisoner or the deceased commenced the 
encounter which resulted in death, is in any manner 
of doubt, it is competent to prove threats of violence 
against the prisoner made by the deceased, though not 
brought to the knowledge of the prisoner. In regard 
to this the opinion says that although there is some 
conflict of authority as to the admission of threats of 
the deceased against the prisoner in a case of homicide, 
where the threats had not been communicated to him, 
there is a modification of the doctrine in more recent 
times, established by the decisions of courts of high 
authority, which is very well stated by Wharton, in 
his work on Criminal Law, § 1,027: ‘‘ Where the ques- 
tion is as to what was deceased’s attitude at the time 
of the fatal encounter, recent threats may become 
relevant to show that this attitude was one hostile to 
the defendant, even though such threats were not com- 
municated to defendant. The evidence is not relevant 
to show the quo animo of the defendant, but it may 
be relevant to show that at the time of the meeting 
the deceased was seeking defendant’s life.’’ Stokes v. 
People of New York, 53 N. Y. 174; Keener v. The State, 
18 Ga. 194; Campbell v. The People, 16 Ill. 18; Holler 
v. The State, 37 Ind. 57; People v. Arnold, 15 Cal. 476; 
People v. Scroggins, 37 id. 676. 
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BENCH AND BAR. 


Senator-elect Davis of Illinois is said to be 
a millionaire. This will pote explain his willingness 
to sacrifice the comfortable and enduring office of jus- 
tice at asalary of $10,000a year for the precarious 
tenure of a senator at a little more than half that 
sum. 


The friends of Chief Justice Charles Doe, 
of New Hampshire, are urging his claim to the vacant 
seat on the Supreme Bench of the United States. 
Judge Doe is an able lawyer, no doubt, but not a “ well 
tuned cymbal” if it be true as Lord Bacon said, that 
a‘*much speaking judge is no well tuned cymbal.” 
He is given to writing opinions of extreme length. 


Fortunately all women have not the same 
opinion of the legal profession that Coke’s second wife 
had. Burleigh’s letter from New York to the Boston 
Journal, recently said: ‘* We had one minister here 
who had been a lawyer. His wife sent back some 
cards left for her, with the note that she married a 
lawyer and not a minister; that her husband had 
changed his profession, but she had not changed hers. 
She should select her own company, and receive only 
those who were agreeable to her.”’ 


One of the stories illustrative of the ready 
wit of the late Senator Nye, of Nevada, is to the effect 
that he was once engaged in trying a case beforea 
peevish judge in Southern Nevada, and had examined 
a witness at great length. At last the patience of the 
judge was exhausted, and he rebuked General Nye 
for his course, and petulantly asked him, ‘“ General 
Nye, what do you think I am sitting here for?’’ Nye 
looked up at the bench, and with a grave countenance, 
but with a twinkle in his eye, answered coolly and 
composedly, ‘‘ You have got me this time, your honor.” 


On one occasion Lord Ellenborough was 
under the necessity of listening to an advocate who 
had the reputation of being a sound lawyer, but a ter- 


rible bore. The question before the court was the 
ratability of certain lime quarries to the relief of the 
poor. Counsel contended, at a most wearisome length, 
that such property was not ratable, because the lime- 
stone in the quarries could be reached only by deep 
boring, which was a matter of science. ‘ Well,’’ in- 
terrupted his lordship, ‘‘as to that, you will hardly 
succeed in convincing us, sir, that every species of bor- 
ing is a matter of science.’’ It is said that there was 
only one man in court who failed to see the joke. On 
another occasion, Henry Hunt, a noted demagogue of 
his day, was before him to receive sentence upon a 
conviction for holding a seditious meeting, and he be- 
gan a speech in mitigation of penalty, by complaining 
of certain persons who accused him of “* stirring up the 
people by dangerous eloquence.’’ ‘My impartiality 
as a judge,’’ mildly observed the Lord Chief Justice, 
S upon me to say, sir, that in accusing you of that, 
they do you great injustice.”’ 


—_—._—_— 


BOOK NOTICES. 

A Treatise on the Right of Personal Liberty and on the Writ 
of Habeas and the Practice connected with it; 
with a view of the law of Extradition of Fugitives. a | 
Rollin C. Hurd. Second edition, with Notes by Fran 

H. Hurd. Albany: W. C. Little & Co., 1876. 

REVIOUS to the issue of the first edition of this 
work there was, We believe, no treatise on the sub- 

jects embraced by it other than that contained in a 

note by Nicholas Hill, Jr., in 3 Hill’s Reports, at page 

647. The work of Mr. Hurd found acceptance and 

has remained the standard upon habeas corpus since 

its first issue. Changes in the statute law to some 
extent, and the increasing mass of case law, have made 

a new edition necessary. The work is divided into 

three books; the first treating of the right of personal 

liberty, the second of the writ of habeas corpus, and 
the third upon the law of extradition of fugitives, 

with appendices containing the habeas corpus act of 31 





Charles II, and the habeas corpus act of the United 
States. Under the subject-head of the first book are 
discussed the general nature of the right of personal 
liberty, the nature of the limitations thereto, and the 
statutory guarantees in Englandand America. Under 
that of the second book are treated the nature of the 
writ of habeas corpus and the sources and extent of 
jurisdiction over it, the practice in procuring, serving, 
and returning the writ, and the determination of the 
issues raised thereunder, the right to bail, and other top- 
ics of like nature. Under that of the third book are 
treated the topics of extradition of fugitives from for- 
eign states aud interstate extradition of fugitives. It 
will be seen that many matters liable to be of prac- 
tical interest to every lawyer in active business are 
touched upon. We think, however, the editor of this 
edition, in preparing it, has not continued his investi- 
gations to as late a period as the date of his preface 
thereto would indicate. In the portion of the work 
devoted to extradition, the history of that subject as 
discussed in various cases of importance is given, but 
there is not one word about the Winslow case, which 
has been the occasion of so much controversy during 
the past year. And upon the subject of habeas eorpus 
the case of People ex rel. Tweed v. Liscomb, 60N. Y. 
559, decided by the Court of Appeals of this State as long 
ago as April, 1875, was one of the most ably contested 
and important cases ever decided in this State. Yet the 
only reference to it is a brief note on page 329, where 
neither the title of the cause is given, nor the court 
in which it was decided, nor any other reference 
whereby one not familiar with it could determine 
whether the decision was authoritative or not. We 
cite these instances only as evidence that the work is 
not up to the times in this edition. The volume ap- 
pears to be otherwise carefully prepared, and the 
statements of law therein, so far as we have examined, 
seem to be accurate. It is fairly indexed, has a table 
of cases cited, and is well printed and bound. 


Reports of Selected Civil and Criminal Cases, decided in the 

Court of Appeals of Kentucky. By W. P. D. Bush, Re- 

orter, Vol. XI. Containing cases decided during the 

atter part of Winter Term, 1874, on and after March 

4, 1875; all of Summer Term, 1875, and part of January 

Term, 1876. Louisville, Ky.; John P. Morton & Co., 
1876. 


In the preparation of this series of reports there 
are some things to be commended and some that de- 
serve censure. The cases reported are, as a rule, of 
considerable value, and are of recent date; and the 
head-notes are concise and accurate. This is the work 
of the Reporter, and he is entitled to credit therefor. 
The volume, however, is printed in such a manner as 
to make the matter contained therein cover as many 
pages as possible. This,in view of the present need 
for condensation in law publications in order to bring 
them within the reach of attorneys of moderate means, 
is unjustifiable, and we do not believe it will, in the 
long run, be found to be to the profit of a publisher 
practicing it. Among the cases which appear in the 
volume, we note these: Kwevan v. Specker, page 1. 
It is here decided that a homestead exemption is not 
lost by a fraudulent conveyance by a debtor and his 
wife, to a third party, who reconveyed to the wife of 
thedebtor. Locknanev. Emmerson, p. 69. The words 
‘to bear legal interest’? were inserted in a note, by 
the consent of the payee, after a surety had signed it, 
and without such surety’s knowledge. It was held 
that the surety was released, and that a subsequent 
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erasure of the words iyserted did not restore the note 
to vitality so as to bind the surety. In re Wooley, p. 95. 
Here an attorney made certain statements in a peti- 
tion in a proceeding before the court, which the court 
deemed insulting to it. It was held that the court 
might revoke such attorney’s authority to practice. 
Gaar v. Louisville Banking Co., p. 180. Here it is 
decided, that where a debtor, by the terms of a con- 
tract, can avoid the payment of a larger by paying a 
smaller sum at an earlier day, the contract is not usuri- 
ous; but the difference between the two sums is a 
penalty. United Society of Shakers v. Underwood, p. 
265. In this case it is held that a judgment against 
one co-trespasser will not per se bar an action against 
another for the same transaction. Patterson v. Com- 
monwealth, p. 811. An act of the State legislature, to 
prohibit sales of illuminating oil, igniting at a certain 
degree of heat was here held not an interference with 
the power of Congress, under art. 1, § 4, of the Federal 
Constitution, in relation to patent-rights and copy- 
rights. Hansford’s Administratrix v. Payne, p. 381. It 
is here held that if an apothecary’s clerk, in filling a phy- 
sician’s prescription, delivers a poison instead of harm- 
less drug, through gross negligence, the apothecary is 
liable at common law for the injury resulting thereby. 
Robinson v. Webb, p. 464. The ownerof a lot was held 
not liable for the negligence of one contracting to 
build a house on such lot. City of Henderson v. San- 
defur, p. 550. Here a city was held not liable for 
injuries to horses and carriage, resulting from a failure 
to improve a street, which was not needed for the use 
or convenience of the public. Commonwealth v. Jack- 
son, p. 679. In this case it was held that, in. prosecu- 
tions for bigamy, the marriage of the defendant may 
be established by proof of conduct, declarations, 
co-habitation, etc. The English and American authori- 
ties on the subject are reviewed in the opinion. The 
volume lacks a table of cases cited. 


—$ 
RULES OF COURT. 


E are requested to publish the following rule 
adopted by the United States Circuit Court, at a 
term held in Utica on the third Tuesday of March, 
1876, Hon. Alexander S. Johnson presiding, regulating 
service by mail in equity cases: 

In pursuance of rule 89 of the rules of practice of the 
courts of equity of the United States, prescribed by 
the Supreme Court of the United States, the following 
rule is hereby adopted by the Circuit Court of the 
United States for the northern district of New York: 


After the appearance of a defendant, the service of 
notices and also of motion papers upon such defendant 
or‘upon the complainant, except papers to bring a 
party into contempt, may hereafter be made by mail 
when the person making the service and the person on 
whom it is to be made reside in different places within 
this State, between which there is a regular communi- 
cation by mail. In case of such service, the notice or 
other paper to be served must be deposited in the post- 
office at the residence of the person making the service, 
inclosed in an envelope, addressed to the person on 
whom it is to be served, at his place of residence, and 
the full postage prepaid. When the service is by mail, 
under this rule, it shall be double the time required in 
cases of personal services, except notice of a motion, 
which may be made ten days before the time appointed 
therefor, and except service of notice of trial and final 
hearing, which may be made sixteen days before the 
term at which the trial or final hearing is to be had, 
including the day of service. 


The following rules in bankruptcy have just been 





adopted by the United States Circuit Court for the 
Southern District of New York, by order of Circuit 
Judge Johnson and Judge Blatchford : 

In actions at law a consent to a reference of the 
whole issue must likewise contain a provision that 
judgment shall not be entered until after ten days’ 
notice of the filing of the report of the referee and of 
the judgment proposed to be entered thereon. After 
a reference, at any time before the entry of judgment, 
either party may move for a new trial upon a case or 
exceptions, and, if such a motion be denied, the motion 
and the questions involved in it may be entered on the 
record as if it had been aruling made upon a trial by 
the judge without a jury and excepted to in like man- 
ner. 

When a motion for a new trial is intended to be 
made the court may extend the time for entering 
judgment upon the application of the moving party, 
and may stay all other proceedings until the decis- 
ion of the motion is rendered. 
—_—__>—__—_—— 
COURT OF APPEALS DECISIONS. 
HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, Feb- 
ruary 6, 1877: 

Motion granted, with costs of appeal up to time of 
motion, and $10 costs of motion — People ex rel. Mc- 
Gillv. Ryan.— Motion for reargument denied, with 
$10 costs— Eno v. The Mayor; Parsons v. Johnson. 
—— Judgment affirmed, with costs — Pierce v. Brown; 
Augsbury v. Flower; McDougall v. Hess; Devlin v. 
O’Neill; Morris v. First National Bank; Knicker- 
bocker Life Insurance Co. v. Hill; Bloomer v. Morss. 
— Judgment modified by adding the $322.50 which 
was deducted from Bell’s claims, and as modified 
affirmed, without costs to either party as against the 
others in this court — Millard v. McMullen.— Judg- 
ment reversed and new trial granted, costs to abide 
event — Simson v. Brown; Wood v. Sheehan.—— Ap- 
peal dismissed, with costs —'The Tribune Association 
v. Smith.— Order of General Term, reversing order 
of Special Term, affirmed, and appeal from order of 
the General Term, denying application to dismiss last 
appeal, dismissed with costs of one appeal only — 
Wallace v. Castle (two cases). Order of General and 
Special Terms reversed without costs to either party 
in this court—In re freeholders of Irondequoit.—— 
Order affirmed, with costs— Kerrigan v. Force. 

>  —— 
NOTES. 

HE New York Observer prefaces a lengthy extract 
from Judge Neilson’s first Article on Rufus Choate 
with the following remarks: ‘‘ His Honor Judge Neil- 
son, of the Brooklyn City Court, has a remarkable pa- 
per in the LAW JOURNAL, drawing a sharp contrast be- 
tween the character of Rufus Choate and that of Lord 
Macaulay. The analysis is skillfully and ably drawn, 
and shows that the writer is as keen at the desk as on 
the bench.’’—— By an oversight of the printer the 
name ‘Carlyle’? was printed in the article where 
Carlisle — referring to Lord Carliske—was written. 
—T. & J. W. Johnson & Co. have just published, in 
a very handsome style, the second volume, in two 
parts, of the fourth American edition, of White & 
Tudor’s Leading Cases in Equity. The first volume, in 
two parts, was published last year. The work ocon- 
tains all the additions to the last London edition, be- 
side the latest American authorities, added by Judge 
Hare, and the elaborate notes added to the former 
American edition by Judge Hare and Mr. Wallace. 

The work is in itself almost an encyclopedia of law. 
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The Chicago Bar Association, at its recent annual 
meeting, elected John N. Jewett, President; George 
W. Smith and James L. High, Vice-Presidents; Fred- 
erick Ulman,(|Secretary, and John S. Quick, Treasurer. 
— The Quincy, Ill, Bar Association, at its annual 
meeting, elected for the following year these officers: 
President, Hon. O. H. Browning; First Vice-Presi- 
dent, Wm. Marsh; Second Vice-President, A. E. 
Wheat ; Secretary, Thos. W. Macfall; Treasurer, Henry 
Asbury.—— The profession in Nova Scotia are moving 
for the formation of a Dominion Bar Association, and 
a meeting was recently held at Halifax to consider the 
project. The meeting was fully attended, the courts 
adjourning for that purpose, and the expression of all 
who spoke was cordially favorable to an organization 
of the bar of the character mentioned. 

Among the recent deaths of eminent members of 
the profession we are called on to chronicle are the 
following: Hon. Daniel Haynes, late Justice of the 
Supreme Court of New Jersey, which took place week 
before last, at his residence at Hamburg, N. J. He 
was born seventy-seven years ago, and was admitted 
to the bar in 1823; he almost immediately took rank 
with its foremost members, and secured a large and 
lucrative practice before the courts. In 1843 he was 
chosen governor and chancellor by the legislature, and 
was elected governor in 1847, aud occupying the execu- 
tive chair till 1851. Two years later he was appointed 
one of the associate justices of the Supreme Court, 
and, being reappointed in 1859, occupied the judicial 
bench for fourteen years, being, during the same long 
term, ex officio a member of the State Court of Errors 
and Appeals. —— Hon. Daniel M. Christie, one of the 
most widely-known lawyers in New Hampshire, died 
at Dover, in that State, a little over two weeks ago, at 
the advanced age of 86 years. He was born at Antrim, 
October 15, 1790; was graduated at Dartmouth College 
in 1815; began the practice of law in Berwick, Me., 
and in 1823 removed to Dover, where he ever after- 
ward resided. In 1826 he was elected a member of the 
State legislature, and afterward held a seat in that 
body during eleven sessions. He was twice offered 
the chief justiceship of the State, and declined it. — 
Robert Strange, a prominent citizen and lawyer of 
Wilmington, N. C., died suddenly on the 22d ult., of 
paralysis. —— John Wilson, the oldest member of the 
San Francisco bar, died at Leuson City, Cal., on the 2d 
inst., aged eighty-seven years. He emigrated from 
Missouri, where he was a prominent politician, in 1849. 

English criminal procedure is not always carefully 
conducted, if the following instance is an example: 
At the Bristol Quarter Sessions lately, a solicitor’s 
clerk was tried before the recorder, on an indictment 
charging him with stealing four books. Lewis con- 
ducted his own defense, cross-examined the witnesses 
with some skill, and made a long address to the jury. 
He was, however, found guilty, and sentenced to 
twelve months’ imprisonment with hard labor. A few 
days thereafter, however, the attention of the clerk of 
the peace was called to the fact that the grand jury 
had thrown out the bill preferred against Lewis, and 
he was accordingly brought up from the city jail just 
before the business of the sessions was concluded. 
The prisoner, who, in the meantime, had had his beard 
shaved off and his hair cut close, was put in the dock, 
and was at once ordered by the recorder to be dis- 
charged.—— During the ten months ending October 





31, 1875, the Probate Court of England granted 40,394 
probates of wills or letters of administration. The 
personal property which thus passed into new hands 
was sworn under £112,601,280.— The annual returns 
showing the business done in the Law Courts of 
England, the jurisdiction of which is transferred by 
the Judicature Acts to the High Court of Justice, 
will in future be for the law year, and will end with 
the close of October. 


A recent New York paper says: A singular case 
came before Governor Robinson this evening. L. M. 
Bates & Co., the large importing firm on Broadway, 
had a person arrested in New York and indicted by 
the grand jury, named Phillips, of Pittsburg, who 
owed them a considerable sum of money for goods 
obtained, as they claim, under false pretenses. Phil- 
lips gave bail on the indictment in $15,000, and the 
indictment is still pending and untried. Onreturning 
home, he made a statement before the grand jury of 
Allegheny county, to the effect that he was inveigled 
to New York by Bates & Co., and surreptitiously and 
maliciously arrested. The jury found an indictment 
against Bates & Co. for conspiring to bring him to New 
York for the purpose of indicting him for crime. 
Governor Hartranft, of Pennsylvania, granted, on the 
application of Phillips, a requisition on the Govornor 
of New York, for the extradition of the whole firm 
for conspiracy to bring Phillips to New York. The 
Governor peremptorily refused to grant a warrant, and 
said that he would never sign his name to a warrant 
to send a person to a foreign State to answer to an 
alleged crime committed in that State where he had 
never been. 


The Washington Law Reporter, in explanation of 
the statement which we made upon its authority in a 
current topic in our issue of the 16th of December 
last,in regard to infanticide in the District of Columbia, 
says: ‘* We are not quite certain from just what report 
we took the figures cited in the article to which the 
JouRNAL alludes; it was either from that of Col. Tim- 
othy Lubey or that of the health officer, Mr. P. T. 
Keen. This report we have endeavored to find in order 
to verify our statement by a reference to the precise 
language; but as we have been unable to procure a 
copy, we must confess that the probability of an error 
is against us and yield to the superior authority of the 
president of the board, Dr. T. S. Verdi.””——The Chi- 
cago Legal News of January 27 says: ‘‘ The American 
Law Register still keeps the name of Judge Redfield at 
the head of its columns as one of its editors, although 
the judge has been dead for many months. This is 
certainly improper. What have you got to say about 
it, Mr. Register?” 

——__>.—__—_. 

Curran was pleading before Fitzgibbon, the Irish 
Chancellor, with whom he was on terms of any thing 
but friendship. The Chancellor, with the distinct 
purpose, as it would seem, of insulting the advocate, 
brought with him on to the bench a large Newfound- 
land dog, to which he devoted a great deal of his atten- 
tion, while Curran was addressing a very elaborate ar- 
gumenttohim. Atavery material point in the speech, 


the judge turned quite away, and seemed to be wholly 
engrossed with his dog. Curran ceased to speak. ‘* Go 
on, go on, Mr. Curran,”’ said the Chancellor. ‘‘ Oh, I 
beg a thousand pardons, my lord,”’ said the witty bar- 
rister, ‘I really was under the impression that your 
lordships were in consultation.” 
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CURRENT TOPICS. 


ape the institutions which in this country 

have a tendency to bring the law and its ad- 
ministration into disrepute, we know of none 
more efficient than the court of the justice of the 
peace. Not that this court is, of itself, a discredit- 
able institution, but the transactions which take 
place in it, or in connection with it, are too often of 
a character which is not to be commended or even 
excused. Practice in a justice’s court has always, 
at least in the public mind, been synonymous with 
trickery and overreaching, and it is the general be- 
lief that to a party with a sharp lawyer and a favor- 
ing justice success is in every case certain, no matter 
what may be the merits of the controversy. And 
this belief does not exist without reason. There is 
not a lawyer in practice, or, indeed, a business man, 
who does not know of decisions given by justices of 
the peace that were-not merely erroneous, but grossly 
so, and known to be so at the time by the justice 
rendering them, and which could have been ren- 
dered for no other than a corrupt reason. Not only 
are these judicial officers influenced by prejudice, 
passion or partiality, but many of them actually sell 
their decisions, and that at a very cheap price. We 
have known, in this State, a justice to give a decis- 
ion contrary to what he must have known the law 
to be, simply for the purpose of compelling an ap- 
peal, the result of an appeal being to him just two 
dollars, which he would receive for making a return. 
This is not an uncommon incident; neither is the 
rendering of judgment against a responsible party, 
in order that the costs of the suit may be collected. 
Theoretically, the injured party has redress by an 
appeal and reversal of judgment; but he, in fact, 
usually secures for the cost and trouble he has been 
put to only a judgment against a worthless individ- 
ual. The causes of this state of things are many; 
but most of them may be remedied, and we trust 
that some action may be taken this winter by our 
State legislature in reference thereto. 


A bill has been introduced in the legislature look- 
ing toward a reduction in the expense of publishing 
the session laws, by limiting the number of news- 
papers which may receive pay for publishing the 
laws to two in each county. This will not in the 
least reduce the expense of publication, as neither 


Vor. 15.— No. 7. 


boards of supervisors nor'local newspapers will re- 
gard the limitation. The only way to cut off the 
waste of public money in this direction is by a 
total repeal of all laws permitting it. If it is essen- 
tial to give early public notice of the laws, a single 
newspaper would answer the purpose for the whole 
State, and the State could afford to send a copy of 
this to the head of every family for a tithe of what 
it costs now to publish in local newspapers. 


In her speech at the opening of parliament on the 
9th inst., the Queen, in referring to the changes in 
law procedure which are to be proposed at the 
present session, says: ‘‘ You will be asked to con- 
stitute one Supreme Court of Judicature in Ireland, 
and to confer an equitable jurisdiction on the com- 
mon law courts of that country.” As this indicates 
that the government will favor the measure men- 
tioned, we suppose that Ireland will secure a Code 
before many months have elapsed. 


To those who have occasion to refer to the decis- 
ions in the Federal courts it must have frequently 
occurred that a change in the nomenclature of those 
tribunals might work convenience. At present a 
court can be described only by a long and cum- 
brous sequence of words, such as ‘‘The United 
States Circuit Court for the Eastern District of New 
York,” or some other title equally as tedious. It 
would seem as if names might be devised which 
would be brief and definite. While it may be of 
little essential moment what we call things, so that 
we make ourselves understood, it is always best to 
apply to such things as we have the naming of short 
and easily remembered names. Thus may be saved 
much labor and perplexity. The English statutes 
are every one of them designated by a short title, 
which facilitates easy reference, and in entitling their 
courts, the same idea has not been lost sight of. In 
this country there has been but little attention paid 
to what may be called petty conveniences, but such 
conveniences would be no less useful to us than to 
others. 


A bill pending ‘in the legislature, relative to wit- 
nesses in criminal cases, promises to remove, in some 
degree, a wrong in our criminal procedure which 
has been the occasion of much comment. Under 
the law, as it now is, if a witness is unable to give 
bail he is liable to be detained, or in other words, 
imprisoned until the final trial of the one charged 
with the offense he has the misfortune to be cogniz- 
ant of. This, taken with the circumstance that the 
offender, in the mean time, may be at liberty, ren- 
ders the administration of justice, to some degree, a 
mockery. We believe that if the custom of detain- 
ing witnesses was done away with it woild work no 





harm, but rather benefit. If there was no require- 
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ment for the giving of bail on the part of witnesses 
there might, in consequence, be some cases where a 
prosecution would abate by the disappearance of 
testimony ; but this would be more than compensated 
by the greater readiness with which witnesses would 
appear and prosecute in other cases. At present it 
is not safe for a stranger to disclose his knowledge 
concerning crime, consequently most people keep 
quiet as to what they see when away from home, 
and thus many offenses are never heard of, the suf- 
ferers therefrom preferring to allow them to go un- 
punished rather than to incur further loss by attempt- 
ing to prosecute. 





Mr. John Norton Pomeroy, the well-known author 
of Remedies and Remedial Rights, has issued a 
pamphlet wherein he condemns, in unmeasured 
terms, the Code of Remedial Justice. The princi- 
pal objections raised by him to this enactment are: 
First, that it makes many changes in the Code now 
in force without any apparent advantage; second, 
that it restores “ technical doctrines and rules which 
are purely arbitrary, and which directly interfere 
with the ends of justice by hindering and even pre- 
venting the decision of causes upon their actual 
merits;” and third, that the revisors have abandoned 
the fundamental principle upon which our system of 


reformed procedure is based, and have restored, in 
all their essence, the old distinctions between law and 


equity. He proposes to prevent the results, which 
he fears will follow in the contingency of no action by 
the present legislature, by either a repeal of the chap- 
ter containing the new Code, or an amendment drop- 
ping out all those portions of it relating to civil 
actions, their form, the time of commencing them, 
etc., and all other matters concerning actions em- 
braced in the Code of Procedure, and inserting in 
their place the Code of Procedure as it now stands. 
A number of defects in the work are pointed out. 
The writer concludes by asking the assistance of the 
profession to effect the end he seeks. 
from which this attack on the new Code comes en- 
titles it to great consideration, but we think Mr. 
Pomeroy has misapprehended the design of this 
Code, and is at fault in regard as to what will be its 
practical workings. That it is not without faults, 
and some of those of the most momentous character, 
is by no one better understood than by those who 
framed it. But amendments remedying every de- 
fect that Mr. Pomeroy specifically points out, and 
many others to which the attention of the commis- 
sioners has been called, have been prepared, and 
will be urged through the legislature. When the act 
of 1876 was passed it was not supposed that it would 
go into effect without amendment of perhaps the 
most radical character, and the time when it should 
become law was postponed until after the occurrence 
of another legislative session, in order that such 
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changes as the judgment of the bench and bar of 


the State might suggest could be incorporated into 
it. Such changes as are essential to make the new 
Code all that is desirable, in respect to the subjects 
it embraces, will be made, and we have no doubt 
that when that Code becomes an operative law it 
will be found to work smoothly and beneficially. 


Among the bills of moment recently brought be- 
fore our State legislature, not elsewhere noticed, 
are the following: One providing for the election of 
women to school offices; one for increasing personal 
safety on railroads, by requiring a frequent survey 
of railroad bridges by the State engineer; one to 
prevent pool selling on race tracks; one to amend 
chapter 692 of the Laws of 1866, in relation to fees 
in justices’ courts; one providing that the tax sales, 
now under the control of the comptroller, shall 
hereafter be under that of the county treasurers; 
and one forbidding any insurance company hereaf- 
ter organized to adopt a title like or similar to one 
already in use. 


The governor, last week, vetoed a bill, the object 
of which was ‘‘to legalize and confirm the acts” 
of a justice of the peace who had neglected to file 
his vath of office within the time fixed by law. The 
reason assigned for this veto is, that the act was un- 
constitutional. The attorney-general, to whom the 
bill was submitted, pronounced it in conflict with 
the fundamental law, according to the logic of the 
following decisions: People v. Crooks, 53 N. Y. 648; 
People v. McKinney, 52 id. 374; People v. Bull, 46 id. 
57. We trust that the governor will, in every in- 
stance, meet bills of like character with a veto, as 
it is the only way to check legislation of doubtful 
validity or doubtful expediency. 


It is said that there will be a necessity for a 
further adjournment of the United States Supreme 
Court, and this will be so whether the Electoral 
Commission completes its labors before the 20th 
inst. or not. The labor imposed upon those mem- 
bers of the Supreme Court who form part of that 
commission is very arduous, and it will be necessary 
to give them a little time, probably until March Ist, 
to recuperate, before re-enturing upon their judicial 
duties. 


A bill has been introduced into the House of 
Representatives in relation to the election of direct- 
ors in national banks. It proposes the adoption of 
the cumulative system and minority representation. 
By it, each shareholder is to have the right to cast 
as many votes in the aggregate as shall equal his 
number of shares multiplied by the number of di- 
rectors to be chosen, and he may cast the whole of 
his votes for one person, or divide them among 
several, as he chooses. This is a move in the right 
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direction, and we hope, in time, to see such a sys- 
tem prevail in respect to every corporation. Very 
much of the mismanagement and dishonesty which 
at present prevails in reference to affairs of corpora- 
tions, comes from the fact that the owners of stock 
therein are frequently unable to control their officers 
and servants. By the cumulative system of voting, 
the voice of every stockholder, no matter how few 
shares he owns, can be made, in some degree, 
effectual; and there is no better place to begin a 
general reform in corporate management than in the 
national banks. 

‘asinine 


NOTES OF CASES. 


HE case of “Pease v. Shippen, decided by the Su- 
preme Court of Pennsylvania, on the 2d ult., 
was an action of slander, for charging the plaintiff 
with having been in the penitentiary for perjury. 
The plea was, “not guilty.” The plaintiff proved 
the speaking of the slanderous words, and rested. 
The defendant, to rebut the presumption of malice, 
and in mitigation of damages, offered to prove a 
general report in the neighborhood that the plaintiff 
had been in the penitentiary. ‘The court held that 
such evidence was inadmissible for any purpose. 
There seems to be a conflict in the decisions upon 
this subject. In England, Connecticut, South Caro- 
lina and some other States, such evidence has been 
held admissible. Harl of Leicester v. Walker, 2 
Camp. 251; 1M. I. 8. 284; Wetherbe v. Marsh, 20 
N. H. 561; Case v. Marks, 20 Conn. 248; Fuller v. 
Dean, 31 Ala. 654; Galloway v. Courtney, 10 Kirk 
(8. C.), 414; Calonay v. Middleton, 2 A. K. 
Marsh. 372; Henson v. Veach, 1 Blackf. 369. The 
same rule seems to have been followed in Pennsyl- 
vania. Kennedy v. Gregory,1 Binn. 85; Beehler v. 
Steever, 2 Whart. 313; Smith v. Stewart, 5 Barr, 
372. In Massachusetts, New York and Virginia, 
and also in certain other States, it has been held 
not to be so. Wolcott v. Hall, 6 Mass. 514; Alder- 
man Vv. French, 1 Pick. 17; Bodwell v. Swan, 3 id. 
376; Matson v. Buck, 5 Cowan, 499; oot v. King, 
Tid. 613; Qole v. Peny, 8 id. 214; Mapes v. Weeks, 
4 Wend. 659; Inman v. Foster, 8 id. 602; Shehan 
v. Collins, 20 Ill. 825; Young v. Bennett, 4 Scam. 
43; Anthony v. Stevens, 1 Miss. 254. This rule has 
been of late followed in Pennsylvania. itegerald 
v. Stewart, 3 P. F. Smith, 343; Lukehart v. Byerly, 
id. 418. The last-mentioned authorities are 
followed by the principal case. 


In the case of Barr v. Louisville Banking Co., 11 
Bush, 180, a note was given which contained an 
agreement to pay the legal rate of interest until 
paid, and also ‘‘a reasonable attorney’s fee to any 
holder thereof, if the same shall hereafter be sued 
upon.” It was claimed, on the part of the defend. 
ant, that the agreement to pay an attorney’s fee was 








usurious. The court held that it was not an agree- 
ment to pay usury, but was an agreement to pay a 
penalty in default of payment of principal and in- 
terest at maturity, or before suit, and that such a 
contract is not usurious. This is according to Tyler 
on Usury (p. 96), the rule sustained by numerous 
and decided authorities, both in this country and 
England, some of which hold that an agreement, in 
good faith, to pay even double the amount bor- 
rowed, on the non-payment of the principal at a 
given day, is not usurious, because it is in the power 
of the borrower wholly to discharge himself by re- 
paying the principal according to his bargain. See 
Cutler v. How, 8 Mass. 257; Outler v. Johnson, id. 
266; Moore v. Hilton, 1 Dev. Eq. 429; Jordan v. 
Lewis, 2 Stew. 426. 


The question whether the government, in grant- 
ing letters patent for a new and useful invention, 
grants them only against individuals, but retains 
the right to use such invention itself, arose in the 
case of Cammeyer v. Newton, just decided by the 
United States Supreme Court. Here, as a defense 
to an action for infringement, the defendants alleged 
that they were in the service of the United States, 
and used the patented invention in such service. 
The court held that the public employment was no 
defense to the employee for converting the private 
property of another to public use; that the exclusive 
right to make, use and vend an invention granted 
under section 22 of the patent act (16 Stat. at Large, 
201) is private property, and that the government 
cannot, after a patent is issued, make use of the 
improvement any more than a private individual 
without license of the inventor, or making him com- 
pensation. The case follows United States v. Wal- 
lace, 12 Wall. 252; but the rule is in direct conflict 
with that adhered to by the English courts. In the 
recent case of Divon v. London Small Arms Co,, L. 
R., 1 App. Cas. 632, the House of Lords held, fol- 
lowing Feather v. The Queen, 6 B. & 8. 257; 35 L. 
J. (Q. B.) 200, that notwithstanding letters patent 
having been granted to a subject giving him the 
sole and exclusive right of manufacturing and vend- 
ing a patented article, and notwithstanding those 
letters still being current, it is competent to the 
crown to manufacture those articles through the 
medium of its officers, its servants, or its special 
agents appointed for that purpose. It was held, 
however, that one contracting with the government 
to furnish small arms of a patented kind was not an 
agent or servant of the government, and could not 
avail himself of the privilege, but was liable to the 
patentee for an infringement in manufacturing such 
arms. In reference to the right of the crown Lord 
Selborne said that it was not because the crown is 
impliedly excepted from the effect of letters patent, 
but because the privilege is granted against the sub- 
jects only, and not against the crown. 











116 


THE ALBANY LAW JOURNAL. 











FRAUDULENT FILLING OF BLANKS IN NE- 
GOTIABLE INSTRUMENTS. 


7= principle that if one puts his hand to nego- 

tiable paper in blank as to the amount, he is 
liable to purchasers in good faith for any amount 
that may subsequently be written in, although such 
amount may be in excess of the authorized amount, 
is too well settled to warrant any discussion or cita- 
tion of authorities. This proceeds on the idea that 
the filling in is pursuant to authority, and the 
wrongful filling in is merely an excess of authority 
for which the person giving the authority ought to 
suffer, rather than an innocent third person. Buta 
different question arises where one puts his hand to 
commercial paper, perfect and complete in form, 
but containing a blank which he neglects to draw 
his pen through, and in which the receiver of the 
paper subsequently, without authority and fraudu- 
dulently, fills words increasing the apparent amount 
of the obligation. Some courts have gone so far as 
to hold that in such a case the instrument can be 
enforced by an innocent third party to its apparent 
amount against all the parties to it, but the cases 
are by no means unanimous. 

In Garrard v. Hadden, 67 Penn. 82; 5 Am, Rep. 
412, the maker of a note for one hundred dollars had 
left a blank between the words ‘‘hundred” and 
‘*dollars,” in which the words ‘‘and fifty” were in- 
serted afterward without his consent or knowledge. 
The court held that, the alteration being impercept- 
ible, the maker was liable to an innocent holder for 
value for the face of the note. They cite Story’s 
Equity, § 387: ‘‘If a bill or check be drawn in so 
careless a manner as thereby to enable a third per- 
son to practice a fraud, the customer and not the 
banker must bear the loss.” They also cite the case 
of Van Duzer v. Howe, 21 N. Y. 531, and particu- 
larly the language of Judge Denio: ‘‘The principle 
which lies at the foundation of these actions, I 
think, is, that the maker, who, by putting his paper 
in circulation, has invited the public to receive it of 
any one having it in possession with apparent title, 
is estopped to urge the actual defect of title against 
a bona jide holder.” This language, however, was 
used in a case where the maker had left the amount 
in blank, with authority to fill in a certain amount, 
which was exceeded, and can scarcely be regarded 
as an authority in point. There is more force in 
the language of the Pennsylvania court: “He could 
have saved all difficulty by scoring the blank with 
his pen. It would have been impossible almost to 
have written over this without leaving traces of the 
alteration. In that case a purchaser of the note 
would take it at his risk. This is therefore one of 
the cases in which it is a maxim ‘that where one of 
two innocent persons must suffer, he shall suffer 
who by his own acts occasioned the confidence and 


the loss.’ ” 





The same doctrine was held in Iowa, in Rainbott 
v. Eddy, 34 Ia. 440; 11 Am. Rep. 152, where a blank 
was fraudulently filled by the insertion of words 
imposing interest and fixing its rate. The court put 
their decision substantially on the maxim above 
quoted, but do not refer to the Pennsylvania case. 

The doctrine of the Iowa case, upon the same 
facts, was held in Visher v. Webster, 8 Cal. 109; 11 
Am. Rep. 153, note. 

The same doctrine, on facts similar to those of 
the Pennsylvania case, was held in Yocum v. Smith, 
63 Ill. 321; 14 Am. Rep. 120. The court remark: 
‘*Tf the negligence of one influences and induces an 
act whereby an innocent man is injured, the cul- 
pable party must sustain the loss.. In this case, 
when the maker put the note in circulation, it was 
an invitation from the public to purchase it from 
the holder with apparent title. The alteration could 
not be detected, and the maker is estopped,” ete. 
They also cite the Pennsylvania case. 

On the other hand, it was held in Wade v. With- 
ington, 1 Allen, 561, that the fraudulent alteration 
of a promissory note by the insertion of ,words 
which make it appear to be for a greater sum than 
that for which it was originally given, avoids the 
note in the hands of a bona jide indorsee for a valu- 
able consideration, although the alteration could not 
be detected on careful scrutiny. The original note 
was for one hundred dollars, and the words ‘and 
forty” were added, but the case does not disclose 
how or where, or whether the maker had not exer- 
cised due care. The English case of Young v. Grote, 
4 Bing. 253, where a check was filled up by the 
drawer’s agent, and afterward altered by him, and 
where the drawee was held to be protected, was dis- 
tinguished on the ground that ‘‘where one of two 
innocent parties is to bear a loss, it must fall on hinf 
who employed a dishonest agent, and carelessly 
furnished him with the means of committing a 
fraud.” But the court hold that where the altera- 
tion has been made by one holding no relation of 
agency to the parties, and after the instrument has 
been executed and delivered as a binding contract, 
the instrument is avoided, and that the sanction 
which the law gives to negotiable paper in the 
hands of innocent purchasers does not go to the 
extent of rendering a party liable on a contract 
which he never entered into, and to which he never 
assented. 

In Washington Savings Bank v. Ekey, 51 Mo. 272; 
11 Am. Rep. 153, note, a blank in a note was 
fraudulently filled so as to make the note bear inter- 
est at ten per cent. This was held to avoid the note 
in the hands of an innocent indorsee, although the 
alteration was imperceptible. And in Ivory v. 
Michael, 33 Mo. 398, the addition of the words 
‘* bearing ten per cent after maturity,” at the end of 
the note, was held to avoid it. 

We do not find that this precise question has ever 
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been adjudged in this State. The nearest approach 
to it which we find is the case of McGrath v. Clark, 
56 N. Y. 84. The defendant indorsed a note with 
the time and place of payment in blank, and deliv- 
ered it to the maker, who filled the blanks and 
added at the end the words ‘‘ with interest.” It was 
held that the filling of the blanks was authorized, 
but that the addition of the words at the end of the 
note rendered it void even in the hands of a bona 
Jide holder for value. The court observe: ‘‘The 
rule that ‘whenever one of two innocent parties 
must suffer by the acts of the third, he who has en- 
abled such third person to occasion the loss must 
sustain it,’ is not applicable, for the reason that the 
indorser did not, in any legal sense, enable the maker 
to make the alteration. He indorsed a note for a 
specific sum, which, as we have seen, conferred no 
authority upon the maker to change or alter it.” 
The case was discussed solely upon the question of 
implied authority, and the idea of carelessness in 
the indorser in leaving a blank partially unfilled did 
not arise, and indeed could not arise, because the 
added words were not inserted in a blank, properly 
speaking. It must be confessed, however, that the 
remark quoted is quite significant upon the precise 
question under consideration, and perhaps may be 
regarded as an indication of the ground which our 
courts would take if the precise question should 
ever arise. The court remark that they “ have been 
referred to no authority which would authorize the 
maker to insert the words ‘with interest’ to the 
note,” and we infer from this, and the fact that 
the case of Garrard v. Hadden appears to have been 
cited to the court, that the question may have been 
deemed distinguishable from that which we are dis- 
cussing. It seems also that the Pennsylvania courts 
agree with our courts on the exact point raised in 
McGrath v. Clark (see Fulmer v. Seitz, 68 Penn. St. 
237), and therefore it is clear that they regard the 

two questions as distinguishable. 
Unless we have overlooked some decision, we 
think we are authorized in saying that this question 

*in our State is res non adjudicata, 

senna ener 
THE LIABILITY OF PRINCIPAL AND AGENT 

UPON BILLS AND NOTES. 
BY F. P. M. 
II.* 

N Barker v. Mechanics’ Fire Ins. Co., 3 Wend. 94, the 
declaration alleged, that one J. Franklin, being 
president of said company, and being thereunto law- 
fully authorized, made a certain promissory note, by 
which the said J. F., as president aforesaid, promised 
to pay to the order, etc.; it was held, on demurrer, 
that it was not the note of the company. Savage, Ch. 
J., said, that from the description the note must be in 
this form: ‘I, J. F., president of the Mechanics’ Fire 
Ins. Co., promise to pay. (Singed) J. F.” Or in this 


* For first paper, see Vol. XIV, p. 409. 








form: ‘“‘I promise to pay. (Signed) J. F., President 
of the Mechanics’ Fire Ins. Co.,’’ and that in either 
form it was not the note of the company. This decis- 
ion was based upon the rule applicable to sealed in- 
struments — always a strict rule, and one —as is now 
well-settled — not applicable to unsealed instruments 
or to commercial paper. This case is opposed to subse- 
quent cases, and is substantially overruled. 

Minard y. Mead, 7 Wend. 68, was an action upon a 
negotiable promissory note, payable to E. Buckbee or 
bearer. Sutherland, J. ‘It was signed with the name 
of the wife, without any reference whatever, either in 
the body or signature, to the defendant, and without 
purporting to be signed by her as the agent of, or on 
behalf of, her husband. Nothing but proof of a spe- 
cial authority, from the husband to the wife, to sign in 
that manner, would make the instrument the note of 
the husband. Her authority as agent merely was 
to give a note in the name of her husband. If an 
agent signs his own name, instead of the name of his 
principal, as a general rule, the principal will not be 
bound. If it was not the note of the defendant, it was 
not admissible as evidence under the common count. 
If the consideration for which it was given accrued to 
the benefit of the defendant, he may be made respon- 
sible in a special action, upon the original considera- 
tion, and in no other manner, unless the evidence can 
be materially varied.’’ The court held that the 
note had not been duly proved, but that, admitting 
that fact, the defendant was not liable, for the reasons 
above stated. 

In Lindus v. Bradwell, 5 Com. Bench, 583, where a 
bill of exchange was addressed to the defendant by 
the name of “ Wm. B.,’’ and was accepted by his wife, 
by writing across it her own name, “ Mary B.,” and 
there was no evidence of any express authority in the 
wife so to accept the bill, but, on its being presented 
to the husband, after it had become due, he said he 
knew all about it, that the bill was a millinery bill (for 
which the husband appeared to be liable), and that she 
would pay it very shortly; it was held that he was 
liable as acceptor. ‘‘ He, in effect, says that his wife 
was authorized by him to accept this particular bill in 
the way she did. I admit that nobody but the defend- 
ant could accept this bill so as to charge him; but he 
has accepted it by the hand, and in the name of his 
wife; and that, I think, is a sufficient acceptance to 
bind him. He sees that his wife has written her own 
name across the bill, and recognizes it as done by his 
authority.’’ Per Maule, J. 

In Pentz v. Stanton, 10 Wend. 271, the agent of a 
manufacturing establishment bought a quantity of 
dye-stuffs for the use of the factory, without disclos- 
ing his principal, and the bill of goods was made to 
**H. West, agent,”’ and he drew a bill of exchange on 
a third person, signing it ‘‘H. West, agent,’’ he having 
full authority to draw the same; it was held that the 
principal could not be charged as drawer of the bill 
by his agent, but that he was liable under a count for 
goods sold, the jury being warranted under the facts 
of the case in saying that the goods were not sold on 
the exclusive credit of the agent. Sutherland, J. ‘It 
is a general rule that no person can be considered a 
party to a bill, unless his name, or the name of the 
firm of which he is a partner, appear on some part of 
it (Chitty on Bills, 22); and Mr. Justice Buller, in 
Fenn v. Harrison, 3 Durnf. & E. 761, observes, that in 
the case of bills of exchange, we know precisely what 
remedy the holder has, if the bill be not paid; his 
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security appears wholly on the face of the bill itself; 
the acceptor, the drawers and indorsers are liable in 
their turns, but they are only liable because they have 
written their names on the bill; but this is an attempt 
to make some other person liable, whose names do not 
appear on the bill. The agent must either sign the 
name of the principal to the bill, or it must appear on 
the face of the bill itself, in some way or another, that 
it was in fact drawn for him, or the principal will not 
be bound. The particular form of the execution is 
not material, if it be substantially done in the name 
of the principal. It is not sufficient to charge the 
principal or protect the agent from personal responsi- 
bility, merely to describe himself as agent, if the lan- 
guage of the instrument imports a personal contract 
on his part.’’ This decision was approved and followed 
in Williams v. Robbins, 16 Gray, 80. 

In Safford v. Wyckoff, 1 Hill, 11, it was held that a 
bill of exchange commencing, ‘‘ Farmers’ Bank of 
Seneca Co.,”’ directing the drawee, after payment, to 
“charge this institution,” and signed ** J. F., Cashier,” 
is to be deemed the act of the bank. Cowen, J., ob- 
served, that it is the nature of a note or bill that no 
one can be made directly liable upon it, unless he ap- 
pear in the instrument to be a party. 

De Witt v. Walton, 9 N. Y. 571, was an action by the 
indorsee of a note, signed ‘‘ D. Hoyt, Agent for The 
Churchman.” The defendant was the sole proprietor 
of a newspaper by that name, and Hoyt was his 
agent for conducting its affairs. Gardiner, Ch. J. 
“Should it be admitted that it was proper to show 
by oral evidence that ‘The Churchman’ meant the 
defendant, and that he allowed his agent to give notes 
in this form, the plaintiff would still, in order to re- 
cover, be compelled to establish, not only that the 
power existed, but that it was executed in such a man- 
ner as to bind the defendant. The plaintiff has de- 
clared upon a promissory note as his only cause of ac- 
tion. He must sustain his complaint by proof that the 
defendant was a party to the express contract upon 
which he has counted. He has given evidence tend- 
ing to prove that Hoyt had authority to bind the de- 
fendant personally and legally, under the designation 
of ‘The Churchman.’ But the contract produced is 
one according to which Hoyt assumes to pay, and 
signs his own name, with a statement appended that 
he is ‘ agent for The Churchman.’ This is not enough. 
The good sense of the many authorities upon this sub- 
ject would seem to be that, where a party is sought to 
be charged upon an express contract, it must at least 
appear upon the face of the instrument that the agent 
undertook to bind him as principal. The defendant 
was at liberty to adopt the jstyle of ‘The Churchman’ 
as his business designation, contract under that name 
himself, and of course authorize others to engage for 
him in the same manner. 6 Hill, 443. These facts, 
serving to identify the party and the power of the 
agent, could be established by oral evidence. But the 
contract when made, and construed by the light thus 
furnished, must purport to be the contract of the prin- 
cipal and not of the agent. It is not sufficient that he 
describes himself as agent; he must give a right of 
action against the principal. Here the promise is not 
by the defendant or ‘The Churchman,’ nor by Hoyt 
for them or either of them, or iu their behalf, but for 
himself.”” But this opinion is not warranted by the 
facts, as may be seen from the opinion by Parker, J., 
who said: ‘‘ There is no evidence that the defendant 
ever saw the note in question, or sigued the name 





“*Churchman ’ to any paper, or ever adopted it or re- 


cognized it. The word ‘ Churchman,’ then, represents 
in this case no person, but a thing, and is to be taken 
in its ordinary sense. The note was signed by the de- 
fendant as agent for a newspaper establishment known 
as ‘The Churchman,’ and it is well-settled in such case 
that the words are to be taken only as descriptio per- 
sone, and that the person signing is alone liable. 
Whether parol evidence could have been received to 
charge the defendant on a note upon which his name 
nowhere appeared (11 Mass. 27; 10 Wend. 275), is not 
material, there being no such evidence in the case and 
none having been offered.’’ The head-note, which is 
based on the former opinion, is not sustained by the 
facts of the case. 

In Bank of Genesee v. Patchin Bank, 19 N. Y. 312, 
the facts were these: One Parsons drew a bill of ex- 
change, payable to the order of ‘“‘S. Stokes, Cas.,” 
who was the cashier of the defendant bank, and who 
sent the same, indorsed by him with the same addi- 
tion to his signature, inclosed in a letter dated at the 
banking-house, and signed ‘S. Stokes, Cash.,”’ to the 
plaintiff to be discounted. Denio, J., said: ‘‘The 
question was whether the indorsement of Stokes was 
private or official. In the absence of any evidence to 
connect the bill with the defendant’s bank, he (Stokes) 
would be regarded as the payee and the indorser in- 
dividually, and the abbreviation affixed to his name 
would be considered as a descriptio persone. But 
when it had been shown that he was the defendant’s 
cashier, the presumption would be that a note payable 
in that form was the property of the bank; and when 
he indorsed it with the addition mentioned, and sent 
it to the plaintiff in an official letter, for discount, 
which was the same thiag as requesting the plaintiff 
to discount it on behalf of the defendant’s bank; this 
being done by the authority of Mr. Patchin, the only 
governing officer; it was then shown that the indorse- 
ment was an official one, and the plaintiff was enti- 
tled to fill it up so as to make it appear to be the in- 
dorsement of the bank, upon the same principle upon 
which one receiving a bill or note, indorsed to him in 
blank, has a right to fill up the indorsement with a 
direction to pay the contents to him or his order. The 
indorsement of Stokes, the facts being shown, was the 
indorsement of the bank, and not Stokes’ individual 
act.’’ Gray, J., said, that ‘‘ The same strictness is not 
required in the execution of commercial paper as 
between banks, that is in other respects between indi- 
viduals.”’ ‘ 

Thompson v. Tioga R. R. Co., 36 Barb. 79, was an 
action upon a bill of exchange, signed ‘‘ J. Wilson, 
Prest. T. N. Co.”’ It was made payable to Wilson’s 
own order, but it does not appear in what form he in- 
dorsed. Clerke, J., said: ‘‘The instruments purport, 
on their face, with sufficient clearness, to be the drafts 
of the company. It was proved that Wilson was, at 
the time, president of the corporation; that in his 
capacity as such he drew the drafts for the benefit of 
the company; that the company received the pro- 
ceeds; and that subsequently they recognized their 
liability by their own bond as collateral to the notes, 
which G. & Co. had given to secure the payment of 
those drafts. The evidence, then, unquestionably 
shuws that the signature of W. was official and not 
private, and brings this case within the essential prin- 
ciples of the case of Babcock v. Pearson, 11 N. Y. 200, 
and Bank of Genesee v. Patchin Bank.’’ We think 
that the court erred in saying that the draft, on its 
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face, purported to be the draft of the company; ac- 
cording to the authorities it was, at least prima facie, 
the draft of Wilson. 

Olcott v. Tioga R. R. Co., 27 N. Y. 546, was an action 
by the indorsee of a draft in this form: ‘Office of 
the Tioga Navigation Co. Pay to the order of J. 8., 
which charge to motive power and account. (Signed) 
J. Wilson, Pres’t T. N. Co.” The name of the com- 
pany was afterward changed to The Tioga Railroud 
Company. Selden, J.: ‘*The evidence shows that it 
was drawn for the debt of the company, by an agent 
authorized to draw it, and, according to well-settled 
rules, the company is bound by it if, upon the whole 
instrument, it can be collected that such was the in- 
tention. There was clearly sufficient on the face of the 
bill to indicate an intention to bind the company.”’ 

Green v. Skeel, 5 T. & C. 25, was an action by the 
iudorsee against one of the defendants as maker, and 
the others as indorsers of a note made in this form: 
‘*[ promise to pay to the order of A. B. (Signed) W. 
Skeel, agt.”” W. Skeel testified that his wife, Calista, 
at the date of said note, was carrying on business in 
her own right; that he was acting for her as her agent, 
and the note was made in such business. Mullin, J., 
said that the verdict established conclusively that the 
note was made by Skeel as agent for his wife, and con- 
tinued: ‘It was competent for the plaintiff to show 
that Mrs. Skeel was the party for whose benefit the 
note was made and indorsed. Coleman v. First Nat. 
Bank, 53 N. Y. 388; Story on Agency, § 155. It seems 
to be pretty well settled that when the person signing 
his name with the word ‘agent’ added is in fact the 
agent of the principal, and the writing is executed in 
the course of the business of such agency, the princi- 
pal is bound by a contract signed with the agent’s 
name, with the word ‘agent’ added.” 

This proposition is undoubtedly correct when ap- 
plied to contracts not negotiable, but the learned 
judge seems to be unaware of the distinction which 
exists in this respect between negotiable and non-nego- 
tiable instruments. He then cited, but disapproved, 
the opinion of Gardiner, J., in De Witt v. Walton. 
The case of Coleman is not applicable; it does not sus- 
tain the decision. See the case explained swpra. The 
section cited from Story is applicable, but unfortun- 
ately it is directly opposed to the doctrine for which 
iu is cited as authority. It is plain that this decision is 
entirely inconsistent with Pentz v. Stunton, which was 
not referred to by the court, nor by the counsel. As- 
suming that Bank of Geneva v. Patchin Bank is an 
authority for the doctrine that extrinsic evidence is 
always admissible, as between the immediate parties, 
to charge the principal upon negotiable paper upon 
which his name nowhere appears, yet that case is not 
an authority for the admission of such evidence in an 
action between distant parties, as where un indorsee 
seeks to charge a party as the maker of a note, his 
name not appearing on the instrument, on the ground 
that it was made under his authority. On this ground 
the case is distinguishable. That being an indorse- 
ment, it is not applicable. See Babcock v. Beman, 
post. 

But the same court have, in a subsequent case — 
Merchants’ Bank v. Hayes, 7 Hun, 530— rendered a de- 
cision which in effect overrules the preceding case, 
notwithstanding what the court says to the contrary; 
and it is somewhat remarkable that the same judge 
delivered the opinion in both cases. The action was 
by the indorsee to charge the defendants as the makers 





of a note signed ‘“‘ J. Edwards, attorney for the estate 
of L. Hayes,’”’ on the ground that it was made under 
their authority and for the benefit of the estate, one 
of the defendants being the widow, an@ the others the 
heirs of L. Hayes. Mullin, J., said: ‘‘ Edwards hav- 
ing authority to enter into the contract, the price 
agreed to be paid to Wilson [who was the payee of the 
note] for the guards became the debt of the owners of 
the stores, and Wilson could sue them and recover the 
amount due him. But the plaintiff had no such rem- 
edy; he must recover, if at all, on the note.”” He then 
proceeds to say that when Green v. Skeel was before 
him, he came to the conclusion, relying upon the head- 
note to the case of Coleman, that parol evidence was 
admissible to charge a principal upon a written instru- 
ment, although his name did not appear in any part of 
it. His explanation of that case is neither intelligible 
nor correct. He places the decision upon the ground 
that, because the principal was known to the plaintiff, 
and he intended to deposit, and did in fact deposit, 
the money with the bank, ‘‘the case was not within 
the principle that makes liable an undisclosed princi- 
pal;’’ from which we infer that if the principal was 
unknown to the plaintiff at the time of the deposit, he 
could not recover. But the law is well settled that an 
undisclosed principal is liable when discovered. If the 
money was in fact received by the agent in the course 
of his agency, and in the business of the principal, and 
a fortiori, if it had been actually received by the prin- 
cipal, he is liable to the depositor. But if the plaintiff, 
knowing the principal, treats the agent as his debtor, 
he is bound by his election, and is precluded from 
afterward resorting to the principal. The fact, in 
Coleman’s case, that the principal was disclosed, was 
not favorable to the plaintiff's right to recover, though 
Judge Mullin seems to think otherwise. The principal 
being known, the acceptance of the certificate exe- 
cuted in the name of the agent was strong, though not 
conclusive evidence that the plaintiff elected to hold 
the agent, instead of the principal, as his debtor. In 
Chandler v. Coe, 54 N. H. 561, it was held that the ac- 
ceptance of a written contract executed in the name of 
the agent, with knowledge of the principal, was con- 
clusive evidence that the plaintiff dealt with the agent 
exclusively — that it operated as an estoppel. But we 
have shown that this is contrary to the decisions of 
our State. Where the principal is unknown, there can 
be no election, therefore no evidence of election. In 
Coleman’s case the certificate was not in terms a con- 
tract, it was a mere acknowledgment; but the money 
having been deposited with the bank, the law implied 
a promise to repay it. The action was not brought 
upon the certificate, but upon the implied contract. 
The question was, whether the certificate was conclu- 
sive evidence that the plaintiff elected to consider the 
agent as his debtor. The court held that ‘it was 
strong, but not conclusive evidence to that effect. 
Mullin, J., observed that ‘tthe learned judge was 
doubtless right in holding that, upon the facts proven, 
the bank was liable, irrespective of the question of 
agency.’’ But this is not correct, for the reason that 
a corporation cannot receive a deposit except through 
its agents; and in that case the money was handed to 
the agent of the bank, who had authority to receive it 
for the bank. It is very evident that Judge Mullin 
places the decision in Coleman’s case on erroneous 
grounds. He continued: ‘The law had been, up to 
that time, well settled that a principal was not bound 
by the contract of his agent, unless, in the contract 
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itself, or annexed to the signature, it was shown that 
the contract was made for and in behalf of the princi- 
pal, whose name was disclosed.’’ But the law had 
been settled to the contrary in Dykers v. Townsend, 24 
N. Y. 57, and so Judge Mullin had said in Green v. 
Skeel. He continued: ‘‘I understood the learned 
judge to lay down an entirely new rule as to the liabil- 
ity of a principal for the acts of his agent, and that 
rule was, that any person not a party to the original 
contract might recover against the principal upon 
showing, by parol, that the agent was in fact agent of 
such alleged principal, and authorized to enter into 
the contract for him, although the name of the princi- 
pal was not disclosed in the contract, or by any thing 
annexed to the signature of the agent.’’ It is not true 
that the judge said, nor was it necessary to say, ‘‘ that 
any person not a party to the original contract might 
recover,’ as the plaintiff was the party to the con- 
tract. Nor did the judge state an entirely new rule, 
applicable to non-negotiable instruments. The rule 
had been long established in this State, in England, and 
in many of the States. Nor was the rule entirely new 
to Judge Mullin, when Green v. Skeel was before him, 
for he then said it was well settled; but the rule was 
not applicable to that case, the instrument being nego- 
tiable. He further said: ‘If it had been the intention 
of the court thus to decide, it would have overturned 
a long series of decisions, and especially the case of 
De Witt v. Walton, 9 N. Y. 571, to which I referred in 
the opinion of Green v. Skeel, as not having been fol- 
lowed.’’ We wish he had named the long series of 
decisions in this State (except upon specialties and 
negotiable instruments), which, he says, would be over- 
turned by this decision, for we have not been able to 
find them. De Witt v. Walton is distinguishable; there 
the instrument was negotiable. He continues: ‘‘A 
more careful examination of the case of Coleman satis- 
fies me that the Court of Appeals did not intend in 
that case to unsettle the law of principal and agent, as 
I had been led to believe from reading the head-note. 
The case of Green v. Skeel was rightly decided, not- 
withstanding the error as to the principle decided by 
the Court of Appeals! ! We must, therefore, hold 
the law to be, that a principal is not bound by the con- 
tract of an agent, unless the name of the principal is 
set forth in the contract, or annexed to the signature 
of the agent, showing that it was the intention of the 
agent to contract for and in behalf of his principal. 
If the contract does not show this important fact the 
principal is not bound, but the agent may be personally 
responsible on the contract. He has annexed to his 
signature the words ‘“ Attorney,’’ etc. Is this state- 
ment equivalent in law to declaring that he signs the 
note as attorney for the several persons who constitute 
the widow and heirs of said Hayes? It is said, in 1 
Am. Lead. Cas., that in order that a principal may be 
bound upon a written instrument, it is necessary 
that his name should appear in some part of 
it. The rule is, that in suing on a written instru- 
ment, such as a promissory note, the whole liability 
must be made out on the instrument itself, and that 
-parol evidence is not admissible to alter or add to a 
written agreement that is made the grounds of the 
action, and therefore a principal cannot be made liable 
on a written instrument, or by force of a written 
agreement, when his name does not appear in the in- 
strument or agreement as a party to the contract. If 
the names of the widow and heirs must be disclosed 
on the face of the instrument in order to subject them 





to liability, it is not done in this case, and the plaintiff 
was rightly nonsuited.” 

It needs no argument to show what is so plain, that 
the rule here stated is utterly opposed to, and entirely 
inconsistent with, the rule enunciated and applied in 
Green v. Skeel, and yet the learned judge asserts that 
the case mentioned was correctly decided! The court 
there held that extrinsic evidence was admissible to 
charge a party as principal upon a negotiable instru- 
ment upon which his name was not disclosed, while in 
this case it holds that such evidence is not admissible; 
and in both cases the principal was not named in the 
instrument. Green v. Skeel is, therefore, entirely 
overruled. Perhaps that case could have been decided 
under another and different rule, that where a person 
uses the name of another living person as a substitute 
for his own name in carrying on business, and in sign- 
ing notes or other written contracts executed in such 
business, in such case the adopted name is, in law, 
equivalent to the actual name of the party. But it 
would require very clear and strong proof to show that 
it was not designed to be the contract of the person 
whose name is thus adopted. See 16 Gray, 77; 35 
Conn. 131; 12 Barb. 53. Although the opinion under 
consideration is inconsistent and incoherent, yet the 
conclusion arrived at is in accordance with the well- 
established rule applicable tu negotiable paper. 

The concluding portion of the opinion is given to a 
discussion of several cases which, so far as we are able 
to judge, are wholly inapplicable, and tend to a con- 
fusion of ideas. 

In Haight v. Naylor, 5 Daly, 219, the head-note reads 
as follows: A draft drawn on A, ‘‘agent Co-operative 
Brusb Co.,’’ and accepted by A, ‘‘agent Co-operative 
Brush Co.,’’ does not (in the absence of any other 
facts) bind the company as acceptor of the draft. 
Robinson, J., said that there was no proof that A was 
authorized to bind the company by any such accept- 
ance. Certainly, in the absence of such proof, the 
principal could not be held liable in any case, nor 
under any circumstances. But the judge proceeds to 
say that the company could not be held liable upon the 
draft, because it did not, on the face of it, purport to 
be the acceptance of the company. ‘ The instrument, 
on its face, in no way assumes to emanate from the 
company, or to have been given in the course of its 
dealings.’’ But it is not necessary that the instrument 
should state that it was ‘*given in the course of its 
dealings;”’ it is sufficient if it is executed in the name 
and as the act of the principal, though done by the 
hand of the agent; the authority of the latter is a fact 
to be established by evidence. This case should not 
have been reported, since it establishes nothing but a 
self-evident proposition. 

—__-o__—__—. 


WRONGFUL SALE OF PLEDGE— RIGHTS OF 
BONA FIDE PURCHASER WITHOUT NO- 
TICE. 


N the case of Talty, plaintiff in error, v. The Freed- 
man’s Savings & Trust Co., just decided by the 
United States Supreme Court, one Talty had a claim 
of $6,000 against the city of Washington for work 
which he submitted to the proper officer, and received 
a voucher therefor, upon which a certificate of audit in 
the usual form was given. This, with his own note for 
$3,000, he placed in the hands of a broker to negotiate 
a loan for $3,000. The broker negotiated the loan, 
paid Talty the money, and sold the certificate to the 
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defendant for ninety-six cents on the dollar. The 

purchase was made in good faith, and without notice 

of any claim of Talty on the part of the defendant. 

A few days before the note was due, Talty called on 

the broker and offered to pay the note which the bro- 

ker held, and demanded back the certificate. He 
then demanded it of defendant, but did not tender,it 
the amount due upon the note held by the broker. 

The delivery of the certificate being refused, Talty re- 

plevied it. The Supreme Court held that it was 

necessary, in order for Talty to maintain his suit, to 
have previously tendered to the defendant the amount 
due on the note held by the broker, and that, having 
failed to do so, he was not entitled to recover. In 
case of a strict pledge, if the pledgee transfers the 
same to his own creditor, the latter may hold the 
pledge until the debt of the original owner is dis- 
charged. A tender to the second pledgee of the 
amount due from the first pledgor to the first pledgee, 
extinguishes ipso facto, the title of the second pledge 

—but that there can be no recovery against him with- 

out tender of payment is equally well settled. 

asain 

REMOVAL OF CAUSE FROM STATE TO FED- 
ERAL COURT — CONTROVERSY BEFORE 
PROBATE COURT REMOVABLE. 

UNITED STATES CIRCUIT COURT, DISTRICT OF 
MINNESOTA — DECEMBER TERM, 1876. 
CRAGIE v. MCARTHUR. 

While acontest ;before a Probate Court in regard to the 
distribution of an estate is a “controversy” which 
may be removed from a State to a Federal court under 
the act of Congress of March 3, 1875, it must be removed 
before trial in the Probate Court, and cannot be re- 
moved after determination by that court and appeal 
therefrom. 

\ OTION to remand to the State court a suit which 

1 had been removed from the District Court of the 

State of Minnesota to the United States Circuit Court 

for the District of Minnesota, under the provisions of 

the act of Congress of March 3, 1875. 

James G. Cragie, a resident of Minnesota, died in- 
testate September 8, 1572, and letters of administra- 
tion were granted to Annie McArthur, March 13, 1876, 
by the Probate Court of Otter Tail county, Minnesota. 
The administratrix subsequently filed a petition for 
final ‘accounting and distribution of the estate. A 
citation was issued, objections were filed and a hear- 
ing had. From the decision of the Probate Court 
discharging the administratrix, etc., an appeal was 
taken by those contesting the discharge of the admin- 
istratrix, in accordance with the statute of Minne- 
sota, to the District Court of the Seventh Judicial 
District of that State. Thereafter the appellants, who 
were non-residents of Minnesota, filed the petition for 
removal to the United States Circuit Court, and the 
proper bond being furnished, the eause was transferred 
to such court. 

Chas. D. Kerr, for the motion. 

Bigelow, Flundrau & Clark, and E. E- Corliss, con- 
tra. 

NeELson, J. Conceding, for the sake of the argu- 
ment, that the probate of a will and the appointment 
of an administrator of an intestate’s estate are not 
proper subjects to be determined in the Federal courts, 
yet, when the estate is ready for distribution and a 
claim is made for the whole of the estate or a portion 
thereof, and contested, if the necessary conditions 





exist, I think a removal is authorized on proper appli- 
cation being made. All the essential elements of a 
controversy exist. There are parties, and a contest in 
reference to property, and informal pleadings under 
which the disputed matters are to be settled by a 
court. 

The act of Congress authorizes a removal from a 
court of limited or general jurisdiction, and a contro- 
versy in a probate court, involving the distribution of 
an estate between parties who appear and submit to 
the jurisdiction and litigate therein, is certainly a suit 
of “‘acivil nature * * * in equity.” 45 Me. 571; 
4 Penn. St. 301; 22 N. Y. 421; 20 Minn. 247; 19 Wis. 
200. 

The Probate Court of the State of Minnesota is a 
constitutional court of record, with a seal and regular 
terms, fixed by law. §1, art. 6, Const. Minn.; 2 Bis. 
Stat. 739; 1 id. 672, § 169. Its decrees, orders and 
judgments are binding upon all persons, and the right 
of appeal is given to the District Court, and finally to 
the Supreme Court of the State. Pleadings are not 
necessary, but all applications made to the court orally 
or in writing are embodied in its records. At the 
time when the proceedings in that court assume the 
form of a controversy between parties, and the con- 
ditions requisite exist, the suit is removable. Gaines 
v. Fuentes et al., 2 Otto, 14. 

When, in answer to a notice of the hearing of the 
matters to be determined in the Probate Court, the 
petitioners filed their objection, and instituted a con- 
test, the right of removal should have been enforced. 
It is urged that there is no controversy inter partes in 
the Probate Court, and that the appeal is the com- 
mencement of a new suit, when, for the first time, it 
is known who are the parties interested. I do not so 
understand the situation of such controversies. The 
notice authorized to be published by the Probate Court 
fixed the time when the matters set forth in the peti- 
tion would be determined by the court, and specified 
the several questions which would be settled. If no 
objection is made a decree in accordance with the 
prayer of the petition would be conclusive; but oppo- 
sition being made a hearing or trial must take place, 
and all the matters at issue litigated. 

When the contestants interposed objections cer- 
tainly the parties to a controversy were known, and 
the decree was binding upon them as well as all others 
interested. 

It is too late after the determination of the litigated 
matters in the Probate Court, and an appeal taken to 
the District Court of the State, to initiate steps for a 
removal. No such right then exists, and to entertain 
jurisdiction would be an attempt to exercise a revisory 
power over the judgment of the Probate Court, which 
is given by law to another tribunal. 

This court has entertained jurisdiction of the remo- 
val of a suit pending in a State court on an appeal 
from commissioners appointed by that court_to fix the 
value of private property taken under the right of 
eminent domain by an incorporated company (8 Dil- 
lon, 465); but this appeal is of an entirely different 
character. In the former case the appeal was from an 
appraisement by commissioners authorized under the 
charter of the company, which provided for an appeal 
from the award to the District Court, and upon the 
appeal being taken the clerk is authorized to set it 
down as a cause upon the docket of the court appoint- 
ing the commissioners. A suit then for the first time 
is instituted in a court. In the case before me the 
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initiatory proceedings and contest were in a court re- 
cognized as one of the judicial tribunals of the State, 
and the appeal was from a decree of that court. 

The removal of a suit under the act of Congress of 
March 3, 1875, must be from the court of original juris- 
diction. 

Dr110N, Circuit Judge. I am of opinion that the 
removal was not applied for in time under the act of 
March 3, 1875, and that the cause should be remanded. 

Motion to remand granted. 

———__@——_—__——— 


THE NEW ENGLISH LAW COURTS. 
LONDON, January 12, 1877. 


HE days of the cribbed and dingy court-rooms of 
Westminster Hall are numbered. Within the ex- 
tensive hoarding inclosing the area bounded north by 
Carey street, east by Bell yard, west by Clement’s inn, 
and south by the Strand, between Temple bar and St. 
Clement’s Church, there is now rapidly rising into 
view a mass of building which will not only meet a 
pressing social want, but will provide the most strik- 
ing architectural feature to the metropolis. 

The mass of building has a frontage to the Strand of 
484 feet, and a depth to the aorthern boundary in 
Carey street of about the same extent; so that it is in 
fact a perfect square. The area of the entire site is seven 
and a half acres, of which slightly over five acres will 
be covered in. A space on the western.front abutting on 
the garden of Clement’s inn will be laid out ornament- 
ally, constituting a valuable open space for the center of 
the metropolis. Speaking in the most broadly general 
way, the whole mass of construction resolves itself 
into two separate blocks; one, the law offices, forming 
the eastern front and facing on Bell yard, and the main 
building, or law courts proper. Between the two is an 
extensive quadrangle, 320 feet in depth by 100 feet in 
width. The eighteen courts forming the main block 
of buildings are grouped round a beautiful central 
hall, 231 feet long by 48 feet in width and 80 feet in 
height. This central hall runs due north and south at 
an elevation only four feet above the level of the 
Strand, from which access is ubtained at the main en- 
trance by a broad but shallow flight of steps. On the 
four sides of this hall — which is known at present as 
the court floor — will be all the superior courts of law. 
On the west side are the three Courts of Exchequer, 
one Divorce Court, one Admiralty Court, one Bank- 
ruptcy Court, one large court for the Lords Justices 
of Appeal and one for the Lord Chancellor. On the 
east side are to be the three Courts of Common Pleas, 
three for the business of the Queen's Bench, one large 
court for Vice-Chancellors’ appeals, and one for the Mas- 
ter of the Rolls. On the north end of the hall are the 
two Vice-Chancellors’ Courts, so that for the first time 
every form of civil procedure known to the English 
law will be carried on under one roof, instead of, as 
now, scattered about among the Privy Council offices, 
Westminster, Guildhall, and Lincoln’sinn. This great 
Central Hall, which fulfills the same functions as 
Westminster Hall does for the courts there, is stone 
vaulted throughout, and consists of nine bays, 80 feet 
in height. Four corridors on either side give access 
to staircases leading to courts, which are 25 feet above 
the level of the Strand. Jury rooms and rooms for 
witnesses are provided beneath each court, with ready 
separate access to the court itself. Indeed, the great 
characteristic of the internal arrangements is the sep- 
arate accommodation provided for each class of per- 





sons using the courts. Thus, the judges have a cor- 
ridor, to which no one will be admitted except by 
themselves. Barristers and solicitors each have their 
corridors, from which they can enter all the courts; 
and even the public, who go as spectators, have stair- 
cases, by which they will gain access to the galleries 
set apart for their use. Indeed, there seems to be only 
one contingency which has not beén provided for, and 
that is accommodation for the representatives of the 
press. The craving for early and accurate intelli- 
gence has led to every provincial paper of importance 
establishing an office in the metropolis. The rush of 
reporters now to every cause célébre, is, therefore, un- 
precedented, and as their numbers are certainly not 
likely to diminish, provision ought to be made while 
there is yet time to meet the difficulty which is now 
constantly recurring. Not only should there be am- 
ple sitting accommodation, but a means should be de- 
vised for the system of relief which is necessary when 
short turns are being taken, and to enable messengers 
to receive and carry away “‘copy”’ without causing 
confusion. The courts are very lofty, and, to insure 
favorable acoustic qualities, they are roofed with 
wood, having a large central skylight, glazed with 
ground glass, for light, and to aid in ventilation. Re- 
verting to the Central Hall, which is strikingly beau- 
tiful in design, though not so imposing from its dimin- 
ished proportions as Westminster Hall, its main fea- 
ture will be its groined stone inner roof. Indeed, 
these groined stone and brick roofs, which are espe- 
cially valuable as a protection against fire, have been 
largely introduced in the staircases and corridors of 
the building, which is practically fireproof, though not 
as completely so as if the original intention of Mr. 
Street, the architect, to use nothing but brick and 
stone had been carried out. Corresponding with the 
bays, there are on each side of the Central Hall nine 
double lance-headed windows, with a small oriel light 
above the apex of the arch of each, so that at least 
one-third of each side of the hall is glass, quite suffi- 
cient if there is any light outside to secure ample 
within. There is a balcony for the use of the public 
at each end of the hall high above its floor, and along 
each side of the structure runs a lofty stone arcade, 
surmounted by a handsome pierced parapet of carved 
work. Beneath this arcade doors will lead into the 
jury and witness rooms below the courts, of which we 
have spoken. Above the arcade will be merely an or- 
namental public promenade. Toward the north end 
of this hall there are to be two very handsome towers 
on the east and west sides, surmounted with high 
pierced pinnacles of richly carved stone. With the 
exception of the north-west and south-east towers, of 
which the clock tower at the south-east or Temple bar 
corner will be 180 feet in height, the eastern block of 
law offices is finished up to the roof. A very fair idea 
can even now be gained of the beautiful mass of build- 
ing forming this eastern block. It is faced with red 
brick and stone, which constitute not only the most 
picturesque, architectural combination, but one best 
suited to the London atmosphere. Passengers along 
the Strand may already see that a striking feature of 
the eastern or office block of buildings will be its high- 
pitched roof, and as, contrary to the usual metropoli- 
tan practice, this is to be so prominent an object, it 
will be made proportionally picturesque, green Ger- 
man slates being laid in the form of an ornamental 
design. Of the beauty of this new material for archi- 
tectural purposes there can be no doubt; but its nov- 
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elty leaves the important question of durability open. 
Nothing but time can test this matter. The advisers 
of the government have the satisfaction, however, of 
knowing that if they err it will be in very good com- 
pany, for Sir Gilbert Scott, if we mistake not, has 
been using them in Lincoln’s inn, and they are em- 
ployed also in the Rev. Newman Hall’s beautiful new 
church in the Westminster-bridge road. This block 
of law offices will, it is expected, be ready for occupa- 
tion by the end of next year, and some idea will then 
be conceived of the immense economy of concentrat- 
ing all legal business in one building. Of course this 
great reform will not be understood in its entirety 
until the law courts themselves are completed and in 
operation. This happy consummation will not be 
realized, at the earliest, until August, 1880. The act of 
Parliament allowed six and a half years from 1874 for 
the completion of the work; but in so vast an under- 
taking a margin must always be allowed for contingen- 
cies, such as continued frosts, and if the New Law 
Courts are ready for the commencement of legal 
business in 1881, no one will have reason to complain. 


a 
NOTES OF RECENT DECISIONS. 


Arrest: officer protected by his process: two persons 
of same name.— The defendant, a constable, arrested 
the plaintiff on an execution in due form of law, and 
committed him to jail. The plaintiff denied that he 
was the judgment debtor named in the execution. It 
appeared that there were two persons, both carpenters, 
known as John Shaughnessy, who lived near each 
other in South Boston; that the plaintiff was one of 
the persons, and that he always signed his name “John 
O'Shaughnessy ;”’ that the original writ in the suit 
was upon a note indorsed ‘‘ John Shaughnessy,’’ and 
that the plaintiff was not, but the other Shaughnessy 
was the indorser. The jury found for the defendant. 
The court held that the officer was protected by his 
process. Sup. Jud. Ct., Massachusetts. O’Shaugh- 
nessy v. Baxter (Decided Jan. 22, 1877). 

Boundary: by *“‘drain’’ extends ad medium filum.— 
A contract had been entered into for the sale of grass 
land, which was described as ‘* bounded on the east by 
the Sir Rowland’s drain.’’ The land was to be paid for 
‘*at the price of £100 per statute acre, to be surveyed.” 
The drain in question was a public drain under the ju- 
risdiction of drainage commissioners. It had once 
formed a portion of the channel of a natural river, but 
the river had been diverted by the commissioners into 
another channel, and the old channel had been retained 
asadrain. The quantity up to the bank of the drain 
was 2la. 3r. 33p. The quantity, if the measurement 
was extended ad medium filum, was 23a. Or. 26p., thus 
making a difference of la. Or. 35p. The purchaser in- 
sisted that he was only bound to pay for the lesser 
quantity, and he asked that the vendor might be or- 
dered to convey to him, on payment of the ratable 
price for the smaller quantity. The court held that, if 
the purchaser insisted on having the contract com- 
pleted, he must pay at the agreed rate for that which 
he would get, viz.: the land ad medium filum. English 
Court of Appeal. In re Popple and Barratt. (Decided 
Jan. 15, 1877.)—Solicitors’ Journal. 

Contract: sale of goods by consignee: rescission of 
contract by consignor.— In an action to recover for glue 
sold by the plaintiffs, as consignees, to the defendant, 
the glue was sold upon the strength of the plaintiff's 
affirmation that it was of the same quality as glue there- 





tofore sold to the defendant; but it was not of 
such quality. The defendant rescinded the contract, 
and the consignor of the glue accepted such rescission 
and made a new contract. The court held that the de- 
fendant had a complete right of rescission; that the 
plaintiffs, as consignees, had no controlling right to in- 
sist on a performance of the contract, and that the real 
owner had a right to step in and accept the rescission 
and make anew contract of bailment. The rescript was 
as follows: ‘‘As all the goods did not correspond with 
the warranty, the sale might be properly rescinded. 
If plaintiffs were eititled to any remedy because the 
defendant permitted the goods to pass into the hands 
of the consignor instead of returning them to the plain- 
tiffs, it must be in a different action. They cannot for 
that reason maintain an action for the-price of the 
goods.’’ Sup. Jud. Ct., Massachusetts. Robinson v. 
Talboy. (Decided Jan. 22, 1877.) 

Mortgage: when mortgagor may not retain possession. 
—Where, in the foreclosure of a mortgage of real estate, 
the property mortgaged is insufficient to satisfy the in- 
debtedness secured, and the mortgagor is insolvent, 
the court has the power, independent of any contract 
lien upon the rents and income of such property, to 
appoint a receiver for such rents and income and apply 
the same upon the indebtedness, as well for the period 
allowed by law for redemption from the foreclosure 
sale as during proceedings pending the sale. The spe- 
cial equity growing out of the inadequacy of security, 
and insolvency of the mortgagor, is superior to the 
legal right, given by the statute, allowing the mort- 
gagor to remain in possession during the period allowed 
for redemption. U.S. Cire. Ct., Dist. Minnesota. Da- 
vison v. Allis. (Syllabi, Feb. 3, 1877.) 

Mortgage: release of first mortgage does not preclude 
mortgagee from enforcing second mortgage.—In 1850 
plaintiff gave a mortgage on premises to secure $26,000. 
In 1856 he executed to the mortgagee a deed of the 
same premises, which was equitably a mortgage, plain- 
tiff taking back an agreement for reconveyance upon 
the payment of all debts due from him to the mort- 
gagee. An action was brought in 1864 by the plaintiff 
to redeem the premises from the first mortgage, noth- 
ing being said about the deed of trust, the debts secured 
by which were due, and the defendants, the execu- 
tors of the mortgagee, who held the deed of trust, 
made no mention of it in their pleadings. A decree 
was entered that upon the payment of a sum specified 
the defendants should release the first mortgage. In 
accordance with this decree the sum specified was paid, 
the mortgage was released and the possession of the 
premises given up to plaintiff. Held, that the defend- 
ants were not precluded by reason of the proceedings in 
the former suit from setting up a claim under the deed 
or mortgage of 1856. Sup. Jud. Ct., Massachusetts. 
Gerrish v. Black. (Decided Feb. 7, 1877.) 

Negligence: vis major : bursting of artificial reservoirs. 
— The defendant was the owner ofa series of artificial 
lakes, which had existed for a long time without caus- 
ing damage. Upon a most unusual rainfall occurring, 
the bank at the end of the higher lake gave way and 
the water rushing with great violence into the lakes 
below caused their banks also to give way, and the ag- 
gregate volume of water from the lakes rushing down 
the valley, caused damage to certain county bridges 
lower down the stream. On the trial of an action to 
recover for the damage done to the bridges, the jury 
found that there had been no negligence in the con- 
struction or the maintenance of the lakes, but that if 
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the flood had been anticipated the effect might have 
been prevented. Held, that the rainfall being so un- 
usual as to amount to ‘vis major,’’ or the act of God, 
the defendant was not liable. Eng. Ct. of Appeal. 
Nichols v. Marsland, 35 L. T. Rep. (N. 8.) 735. (De- 
cided Dec. 1, 1876.) 

Officer: sheriff de facto liable for his own and his dep- 
uty’s official acts. — If one duly elected sheriff qualifies 
by filing his officia! oath and bond, and thereupon en- 
ters on the duties of the office and exercises its func- 
tions, he is sheriff de facto, and his right to the office 
cannot be successfully attacked in a collateral proceed- 
ing, and still less can he protect himself from official 
responsibility, upon the ground that he failed to qual- 
ify in due time under his election, and that he qualified 
under an invalid appointment by the governor, or that 
his bond is defective. He is liable for the acts of a 
deputy duly appointed. Sup. Ct.,Wisconsin. Sprague 
v. Brown. 

Practice: action to quiet title.— One who has a rem- 
edy at law to determine his title to land claimed by 
another, cannot maintain an equitable action to quiet 
the title. Sup. Ct., Wisconsin. Gray v. Tyler. 

Pre-emption: one without title to pre-empted land can- 
not raise question of fraud in pre-emption.— No one 
without a prior equitable right can question in the 
courts the claim of the pre-emptor who holds the title 
from the government. If the pre-emption was fraud- 
ulently obtained, the government may set it aside, 
but if the government acquiesces in it, a third party, 
having at the time no interest or equity in the land, 
cannot disturb the title. Sup. Ct., Kansas. Houck v. 
Kelsey. — Chicago Legal News. 

Suretyship: surety discharged by modification of 
contract without his consent.— A divorced husband was 
adjudged to pay the former wife, for the support of 
their children, $120 per annum in quarterly install- 
ments payable on specified days; and he gave a bond, 
with surety, for such payment. Afterward, on the 
wife’s petition, and without the consent of the hus- 
band or his surety, the judgment was modified so as 
to require payment of $208 per annum, in quarterly 
installments made payable on different days from 
those previously named. Held, that the surety was 
discharged. Sup. Ct., Wis. Sage v. Strong. 

Suretyship: attachment bond: right of obligee to en- 
force. — Action of contract against the principal and 
sureties on a bond given to dissolve an attachment. 
The original action was against James Brown, Jr., and 
Daniel Murphy, to recover for supplies furnished to the 
sloop Canton; Brown, Jr., and Murphy being owners. 
The vessel was attached, and the bond was given to 
dissolve the attachment, Brown, Jr., being the prin- 
cipal and the other defendants sureties. Murphy was 
defaulted, and Brown, Jr., appeared and filed an an- 
swer and obtained a verdict in his favor. The plain- 
tiffs recovered judgment against Murphy, but no exe- 
cution was taken out or demand made on Murphy for 
the amount of the judgment, which has not been satis- 
fied. No demand was made on the defendants except 
by suing out the writ in this case. The court held, that 
by the condition of the bond the principal party giving 
it was liable upon a judgment recovered against his 
co-defendant. Even if not in all respects conformable 
to the statute, the bond was for a lawful purpose, upon 
a consideration which has been received, and may be 
enforced. No demand was necessary before suit 
brought. Sup. Jud. Ct., Massachusetts. Campbell v. 
Brown. (Decided Jan. 22, 1877.) 





Warehouseman: degree of care required of. — As to 
goods in their possession merely as warehousemen, 
railroad companies are bound to no more than ordin- 
ary care, or such asa man of ordinary prudence would 
use in respect to his own property placed in like cir- 
cumstances. Where the daily average of goods stored 
iu a railroad warehouse does not exceed $500, ordinary 
care does not require the company to keep a night 
watch about such warehouse, or to have some one 
sleep therein. Sup. Ct., Wisconsin. Pike v. C. M. & 
St. Paul Railway Co. 

———_>___—- 
COURT OF APPEALS ABSTRACT. 
APPEARANCE. 

1. Party may appear by attorney at any time.—A 
party may appear by attorney at any stage of an ac- 
tion or proceeding, and the right to such an appear- 
ance is not limited to a time prior to judgment. In 
an action for foreclosure the defendant, who has not 
appeared before judgment, may appear thereafter by 
attorney, and require that he receive through him 
such notices as the law entitles him to. Martine v. 
Lowenstein. Opinion by Earl, J. 

2. When decision of Supreme Court not reviewable .— 
It is for the Supreme Court in an action pending be- 
fore it to determine whether there was a sufficient no- 
tice of appearance by attorney, and its determination 
is not reviewable in the Court of Appeals. Neither 
is the action of the Supreme Court overlooking or 
relieving against a violation of its own rules so review- 
able. Ib. 

[Decided Feb. 13, 1877.] 
DAMAGES. 

1. Inlaction for'nuisance : evidence.— In an action for 
damages arising from a failure on the part of defend- 
ant to keep his privies and the drains of his buildings 
in proper repair, whereby water aud filth escaped into 
plaintiff's houses and cellars, causing the cellars to be 
unfit for use and interfering with the renting of them, 
held, that evidence that plaintiff had lost tenants on 
account of these circumstances, that the premises had 
remained unoccupied, and proof of the rental value 
of the premises, was admissible upon the question of 
damages. Jutte v. Hughes. Opinion by Miller, J. 

2. Damages caused by overflow of water from defend- 
ant’s premises: liability of defendant for failure to 
provide drainage.— Defendant paved his yard so as 
to render the ground less penetrable to water, and 
conducted from the roof of his houses to the privy in 
drains an unusual quantity of water beyond the ca- 
pacity of the privy drains to carry away.Held, that the 
fact that defendant did every thing practicable and 
possible under the circumstances in the way of drain- 
age did not relieve him from liability. Ib. 

[Decided Nov. 14, 1876.] 
EMINENT DOMAIN. 

1. Railroad corporations may take lands under power 
of.—It is now firmly fixed that railroad corporations 
may acquire and hold land for a public purpose. It is 
a part of the law of eminent domain. In re Applica- 
tion of city of Buffalo to take lands. Opinion by 
Folger, J. 

2. Legislature may appropriate property taken for one 
public use to another public use.— The legislature may 
interfere with property held by a corporation for a 
public use, and apply it to another public use, without 
compensation, where no private interests are involved 
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or invaded, and may delegate this power, but such 
delegation must be in express terms. Ib. 

3. But such intention must unequivocally appear in 
the statute.—To defeat the attainment of one public 
purpose to which lands have already been subjected, 
the legislative intent must unequivocally appear. If 
an implication is relied upon, it must appear from the 
face of the enactment, or from the application of it to 
the particular subject-matter of it, so that, by reason- 
able intendment, some especial object, sought to be 
attained by the exercise of the power granted, could 
not be reached in any other place or manner. Ib. 

4, A new appropriation cannot be made wnder a gen- 
eral authority.— The city of Buffalo is, by its charter, 
granted ‘‘ power to take landsfor * * * canals, 
basins, slips and other public waters, and for any other 
corporate purpose or object,’ and to ‘enlarge and 
alter’? the same; and “‘unwholesome waters * * * 
and matter * * * may be abated by draining or in 
any other way it shall deem expedient.” Held not to 
confer power to excavate a canal sixty feet wide across 
the yards of a railway company, containing tracks 
which were constantly in use, and the use of which 
would be seriously interrupted, if not suspended, by 
such excavation. Ib. 

[Decided Jan. 16, 1877.] 

5. After the confirmation of report of commissioners 
of appraisal, railroad company cannot abandon pro- 
ceedings.— After the confirmation of the report of 
commissioners of appraisal, appointed in proceedings 
instituted by a railroad company under the act to 
authorize the formation of railroad corporations, etc. 
(Laws 1850, chap. 140), to acquire lands for the use of 
the railroad, the company cannot abandon the pro- 
ceedings and refuse to pay the awards made to the 
land-owners. Matter of Rhinebeck and Connecticut 
R. R. Co. v. Radcliffe. Opinion by Andrews, J. 
{Decided Nov. 14, 1876. Reported below, 9 Hun, 34.] 

EXECUTION. 

1. Redemption of land by creditor: when it must be 
made on or after last day. —The decision in Gilchrist v. 
Comfort, 34 N.Y. 235, that a redemption by acreditor on 
or after the last day of the fifteen months from the day 
of sale of land under execution, must be made at the 
sheriff's office, and that a redemption at another place, 
although inthe same village and to the sheriff who 
made the sale, is invalid, reaffirmed and followed. 
Morss v. Purvis. Opinion per Curiam. 

2. Computation of time. —Where a person has aspeci- 
fied period from or after an act is done, the day on 
which the act is done is to be excluded, but no other 
day. Where a sheriff's sale took place January 16, 
1869, the fifteen months for the creditor to redeem ex- 
pired April 16, 1870, and April 16 was the last day of 
the fifteen months. Ib. 
(Decided Jan. 16, 1877. Reported below, 5,T. & C. 140.] 
PARTIES. 


Action against joint obligees: joining survivor with 
representatives of deceased: surety discharged by death. 
—In an action against H.and P. it was a question 
whether P. was liable as a joint obligee or as a surety, 
but plaintiff treated him as a joint obligee. Pending 
the action P. died, and his personal representatives 
were substituted as defendants jointly with H. Held, 
error, and a nonsuit proper. 
the representatives of P. jointly upon a joint obligation 
of P. and H., could not be maintained unless the plain- 
tiff averred in her complaint her inability to procure 
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satisfaction from the survivor. And in case P. was 

liable only as surety his obligation was discharged by 

death, and his representatives were not liable. Hauck 

v. Craighead. Opinion by Allen, J. 

[Decided Dec. 5, 1876. Reported below, 4 Hun. 561.] 
USURY. 

Statute of 1870 (chap. 163): what is payment of usury. 
— Plaintiff presented commercial paper to defendant, 
a State bank, for discount, and thereupon indorsed 
and transferred the paper to the bank, which there- 
upon credited the plaintiff on its books and upon the 
plaintiff's pass-book the respective amounts for which 
the paper discounted was made or drawn, less the 
amount charged for the discount, which in each case 
exceeded the rate of seven per cent per annum. The 
plaintiff parted with all interest in the paper. Held,a 
payment of usury under the statute of 1870 (chap. 163), 
which rendered the bank liable to the penalty pro- 
vided by that statute. Nash v. Man. & Trad. Bank. 
Opinion by Rapallo, J. 
(Decided Feb. 13, 1877. Reported below, 5 Hun, 568.] 
WILLs. 

1. Construction of: mistake in will as to number of 
children.—It is a rule in the construction of wills 
that where a gift to children speaks of them as a 
specified number, which is less than the number in ex- 
istence at the date of the will, the specified number 
will be rejected as a mistake, and all the children so 
in existence be held entitled, unless it can be inferred 
who are the particular children intended, and a like 
principle would be applied when there is mentioned 
a greater number than exists. Accordingly the word 
“eight’’? applied to children, having no apparent 
meaning applicable to the facts of the case, rejected. 
Kalbfleisch v. Kalbfleisch. Opinion by Folger, J. 

2. When legacy charged on real property.— While it is 
a general rule that the personal estate is to furnish 
the fund for the payment of the legacies, yet it may be 
entirely exonerated, or the real estate may be made 
to aid the personal, if there be express direction to 
that effect in the will, or if such be the intent of the 
testator to be gathered fromits provisions. Taylor v. 
Dodd, 58 N. Y. 335. Accordingly, when there was 
appended to a will a codicil giving to the executors’ 
the power to sell the testator’s real estate with no 
other purpose hinted at, and with no other object ap- 
pearing for the exercise of it than to make sure of a 
fund for the payment of legacies, held, that the real 
estate might be converted in aid of the personalty to 
the payment of such legacies. Ib. 

[Decided Nov. 28, 1876.] 


——__>—__—_—. 


SURRENDER OF PATENT— EFFECT UPON 
PENDING SUITS. 


N the case of Meyer et al. v. Prichard, just decided 
by the Supreme Court of the United States, the 
effect of a surrender and re-issue of a patent during a 
litigation in respect to such patent was passed upon. 
The court say: ‘In Moffitt v. Garr, 1 Black, 282, we 
held that a surrender of a patent ‘ means an act which, 
in the judgment of law, extinguishes the patent. It is 
a legal cancellation of it, and hence can no more be 
the foundation for the assertion of a right, after the 
surrender, than could an act of Congress which has 
been repealed. * * * The re-issue of the patent has 
no connection with or bearing upon antecedent suits; 
it has as to subsequent suits. The antecedent suits 
depend upon the patent existing at the time they were 
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commenced, and unless it exists and is in force at the 
time of trial and judgment, the suits fail.’ To the 
same effect is Reedy v. Scott, 23 Wall. 364. We are 
satisfied with this ruling. 

“Since the appeal in this case, the appellants, who 
represent the original patentees, have surrendered the 
patent upon which the suit was brought, and obtained 
are-issue. This fact is conceded. If we should hear 
the case and reverse the decree below, we could not 
decree affirmative relief to the appellants, who were 
the complainants below, because the patent upon 
which their rights depend has been canceled. There 
is no longer any ‘real or substantial controversy be- 
tween those who appear as parfies to the suit’ upon 
the issues which have been joined, and for that reason 
the appeal is dismissed, upon the authority of Cleve- 
land v. Chamberlain, 1 Black, 426, and Lord v. Veazie, 
8 How. 255. 

—_——_e_—__——_ 


FINANCIAL LAW. 


INSOLVENT BANK CONTINUING BusINEss.— Usury.— 
RESTRICTIVE INDORSEMENT. — PAYMENT OF 
NEGOTIABLE INSTRUMENT. — Con- 

FLICT oF Law. 

‘THE United States District Court for the Eastern 

District of Virginia, in the case In re Mutual Build- 
ing Fund Society and Dollar Savings Bank of Richmond, 
recently decided (15 Nat. Bankr. Reg. 44), passed upon 
a question in bankruptcy of interest to those dealing 
with banks. A bank which had suspended payments, 
advertised that it would, on a certain day, ‘“ resume 
business by receiving special separate deposits in trust 
to new account, pledging the bank to use these depos- 
its only in payment of checks against that new account, 
and as fast as the bank can collect and realize from the 
loans and securities, to pay pro rata installments on its 
present indebtedness,’’ etc., etc., and received new de- 
posits, and soon after finally failed, and was adjudi- 
cated in involuntary bankruptcy. The court held (on 
petition of a new depositor to be paid in full as a pre- 
ferred creditor), that the new deposits were not special 
deposits; that no lien was secured when they were paid 

ein over the counter of the bank; that no preference 
was secured by the advertisement; and that the new 
depositors were general creditors to be paid pro rata. 

The Supreme Court of Kansas recently held, in the 
case of Pritchett v. Rollins, that the plea of usury is a 
personal privilege, and if the debtor declines to avail 
himself of it, no stranger to the transaction can. A 
second mortgagee cannot plead usury in a prior mort- 
gage, either to defeat or postpone its lien. 

The case of Third National Bank of Syracuse v. Clark 
et al., decided on the 5th ult. by the Supreme Court of 
Minnesota, was an action brought by plaintiff, as in- 
dorsee of a promissory note made by defendant, pay- 
able to the order of The Williams Mower and Reaper 
Company, and indorsed as follows, viz.: ‘‘ Pay Third 
National Bank, Syracuse, or order, for collection for 
the Williams Mower and Reaper Co., Syracuse, N. Y., 
O. Welsh, Treasurer.’’ The court held, that the indorse- 
ment was “‘restrictive’’ and that parol evidence was 
inadmissible to show it absolute. The case of Rock 
County Bank v. Hollister, 21 Minn. 385, was followed 
and applied to this case. 

The case of Hannen v. Sullivan, recently decided by 
the St. Louis Court of Appeals, and noticed in the 
Central Law Journal, passes upon a question of pay- 
ment of negotiable paper. The court held, that when 








the maker of a note pays the same to another than the 
holder, in order to discharge the debt, it must be paid 
to some one authorized to collect it, or whose action is 
subsequently ratified. Such authority or ratification 
may be proved by circumstances, such as leaving the 
note in the possession of an agent, or silent acqui- 
escence in the payment to the agent; bnt mere silence 
will not be sufficient to establish a ratification unless 
the jury believe that the principal intended by such 
silence to ratify his agent’s act. Nor will the mere 
fact of the agent’s having loaned the money and re- 
ceived the note for the principal, warrant a finding 
that the agent was authorized to collect. The mere 
possession of an unindorsed promissory note is not of 
itself sufficient to authorize a payment thereon to the 
holder, when said note is not exhibited to the payer. 

The case of Towne v. Rice, decided on the 3d inst., 
by the Supreme Judicial Court of Massachusetts, was 
an action upon two notes. In the court below the de- 
fendant contended that the instruments sued on were 
not negotiable notes, and that he was not bound per- 
sonally thereon, as his signature was that of a receiver 
only. It appeared at the trialin the Superior Court 
that the defendant and the other maker, Haralson, 
were receivers of the Alabama and Chattanooga Rail- 
road Company, a corporation organized and located in 
the States of Alabama and Georgia, appointed by the 
United States Circuit Courtin Alabama, and that they 
were engaged in operating and equipping that road. 
The defendant was allowed, as a witness in his own 
behalf, against the plaintiff's objection, to show that 
the notes in suit were actually New York contracts 
made and given there, and was allowed to impeach 
the notes for alleged usury under the statutes of New 
York. The court ruled as a matter of law, and under 
the statutes of New York in evidence, that the notes 
were absolutely void on the ground of usury, both as 
against the original party and any innocent holder for 
value, and that the plaintiff could not recover against 
the defendant, either as maker or indorser, and di- 
rected a verdict as to each note for the defendant. The 
plaintiff alleged exceptions, which the appellate court 
sustained, holding that while the presiding judge cor- 
rectly ruled that the instruments sued were negotiable 
promissory notes, it was erroneously held by him that 
as against an indorser of the same, in this State, for 
value before maturity and without notice thereof, the 
defendant might show that the notes, although dated 
at Boston with intent that they should be Massachu- 
setts contracts, were actually made in New York, and 
on account of illegal interest reserved or taken, were 
there void by the statute of New York. 

—_——_____—. 
INSURANCE LAW. 


MARINE INSURANCE; RECOURSE OF INSURER AGAINST 
WRONG-DOER; INSURABLE INTEREST. 
N the case of Amazon Ins. Co., appellant, decided 
by the United States District Court for the South- 
ern District of Ohio, in Admiralty, December 23, 1876. 
it was held that in a libel by the insurer, who has paid 
the loss to the assured, against the carrier, by whose 
wrongful act the loss occurred, the respondent is not 
permitted to set up as a defense that the insurer was 
not legally bound to indemnify the assured for the loss 
sustained by such wrongful act. Such libel is properly 
filed in the name of the insurer, and it is not necessary 
nor proper in admiralty that the action be brought in 
the name of the assured, for the use of the insurer, 
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In the case of Anderson v. Morice, 35 L. T. Rep. (N. 
8.) 566, recently decided by the House of Lords, the 
facts were these: The appellant contracted for the 
purchase of rice in the following terms: ‘‘ Bought for 
account of A, of B & Co., the cargo of new crop Ran- 
goon rice per Sunbeam.”’ The day after making this 
contract the appellant insured the rice at and from 
Rangoon to the United Kingdom, ‘‘as interest may 
appear."’ The ship proceeded to Rangoon, and after 
the greater part of the cargo had been shipped, she 
suddenly sank at her anchors, in fine weather, and the 
rice already shipped was wholly lost. In an action on 
the policy, held, by Lords Chelmsford and Hatherley 
(affirming the judgment of the court below), that the 
appellant had no insurable interest in the rice, it not 
being at his risk till the cargo was completed. By 
Lords O’Hagan and Selborne, contra. The evidence 
tended to show that the ship was seaworthy and in 
good repair on the voyage to the port where she was 
lost, and no direct evidence was or could be given why 
she sank. Held (affirming the judgment of the court 
below), that there was evidence of a loss by the perils 


insured against. 
————_~>—___—_. 


JUDGMENTS AGAINST THE UNI'RED STATES 
IN STATE COURTS. 


N the case of the United States, plaintiffs in error, v- 
Thompson and others, decided by the Supreme 
Court of the United States at the present term, the 
court held, that judgments in the State courts against 
the United States cannot be brought before it for re-ex- 
amination upon a writ of error, except in cases where 
the same relief would be afforded to private parties. 
In this case the United States put ina claim against an 
insolvent firm ina suit in one of the courts of Maryland, 
claiming priority of payment. It was decided that if 
the United States ever had a claim it had been paid. 
It was conceded upon the argument in behalf of the 
United States that the question of priority of payment, 
under the laws of the United States, was not decided 
in the court below, because it was found there was no 
debt due. The court say, with this concession, which 
could not be avoided, it is difficult to see what Federal 
question there is in the record. It appears affirma- 
tively that the Circuit Court rejected the claim because 
it had been paid, and the presumption, in the absence 
of any showing to the contrary, is that the Court of 
Appeals based its decision upon the same ground. But 
in addition to this, on looking into the opinion which 
has been sent here as part of the record in that court, 
we find that all questions as to the original liability of 
McFreely & Hopper (the insolvent firm) to the United 
States were expressly waived, and the decision placed 
solely upon the ground that ‘“‘any claim the United 
States may have ever had against the firm growing out 
of these dealings with Thompson has been paid and ex- 
tinguished.’’ Itis not contended that this decision is 
repugnant to the Constitution or any law or treaty of 
the United States, but the argument is that as the 
check of McFreely & Hopper was not paid, it did not 
pay their debt. Whether this is so or not does not de- 
pend upon any statute of the United States, but upon 
the principles of general law alone. We have many 
times held that we have no power to review the decis- 
ions of the State courts upon such questions. Bethel 
v. Demaret, 10 Wall. 537; Delmas v. Ins. Co., 14 id. 666; 
Ins. Co. v. Hendren, 92 U. 8S. 287; Rockhold v. Rock- 
hold, id. 130. 





RECENT AMERICAN DECISIONS. 
SUPREME JUDICIAL COURT OF MAINE.* 
DAMAGES. 

1. In an action for damages for the breach of an 
agreement to convey land, held, (1) that the plaintiff is 
entitled to recover what the land was worth, at the 
date of the breach, more than what he was then owing 
for it, with interest thereon; (2) that this rule of 
damages is not to be varied, because the defendant, 
through unanticipated causes which he could not con- 
trol, although acting in good faith, was unable to con- 
vey; and (3) that the plaintiff at his election, the 
failure to convey being total, would be entitled to re- 
cover the exact consideration actually paid upon the 
contract by rescinding the contract, which would be 
effected by the institution of a suit for money had and 

received. Doherty v. Dolan, 87. 

2. The measure of damages for a continuing nui- 
saunce, or a continuing trespass, for which successive 
actions may be maintained till the wrong-dver is com- 
pelled to remove the nuisance or discontinue the tres- 
pass, is the loss sustained at the date of the plaintiff's 
writ, and for which a recovery has not already been 
had, and not the diminution in the value of the estate. 
C. & O. Cunal v. Hitchings, 140. 

8. The value of legal bonds is prima facie the amount 
due upon them. Canton v. Smith, 203. 

4. In a suit against a town to recover for buildings 
destroyed by amob, held, that the true rule as to dam- 
ages is three-fourths of the actual value of the prop- 
erty at the time it was destroyed. Brightman v. 
Bristol, 426. 

5. When the plaintiffs have lost a new and suitably 
constructed bridge by the fault of the defendants, and 
have rebuilt the same, the measure of the damages 
which they are entitled to recover is not necessarily 
the amount which they have expended and interest, but 
so much thereof as under all the circumstances it was 
necessary and suitable they should expend to make the 
way safe and convenient for travelers; and it is not 
necessarily limited to the cost of the original structure. 
Topsham v. Lisbon, 449. 

6. The rule is compensation for the expense neces- 
sarily incurred by reason of the defendants’ fault. Ib. 

7. In R. 8., ch. 18, § 53, as amended by ch. 46 of the 
acts of 1872, which provides for the recovery of dam- 
ages for an injury to the owner of adjoining land by 
the raising or lowering of a street or way, the ‘‘ owner” 
designated is the owner at the timeoftheinjury. Sar- 
gent v. Machias, 591. 

GIFT. 

1. In a case where the gift was by a consumptive, 
within three months at most before his death, held, that 
the gift was so near the date of the insolvent’s death 
that the jury were justified by the evidence before 
them in finding that he was insolvent when it was 
made, in the absence of any proof tending to show 
fraud in the proof of debts, or in the exhibition of as- 
sets, or that there had been any material change in his 
pecuniary circumstances subsequent to the date of the 
gift. McLean v. Weeks, 411. 

2. Where the decedent gave to the defendant a large 
sum of money which was needed for the payment of 
his own existing debts, and gave it partly in consider- 
ation of love and affection, and partly in consideration 
of her promise to nurse him until his death, the 


* From 65 Maine Reports. 
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amount being out of all proportion to the value of the 
services: held, that an instruction that if the decedent 
made not such a contract as he would make as a busi- 
ness transaction simply, but was influenced to it in 
part by friendship and regard for the defendant, it 
would invalidate it, was not one of which the defend- 
ant could complain; that the mingling of any inten- 
tion in the contract which operates a legal fraud will 
vitiate it. Ib. 

8. In this case, held, that the defendant, having ren- 
dered services to the deceased in his last illness for 
which the plaintiff, his administrator, would be bound 
to pay, may retain, out of the money given her (by the 
deceased, when insolvent), enough to compensate her 
for those services, to avoid circuity of action. Ib. 


INDICTMENT. 

1. Under a statute imposing a penalty for carrying 
on a business without a yearly license, the penalty 
may be recovered as often as the offense is repeated. 
A recovery for a part of the year does not operate as a 
license for the residue. State v. Johnson, 362. 

2. When the statute imposing a penalty declares 
that it shall go to the use of the town in which the of- 
fense is committed, an indictment to recover the pen- 
alty shows with sufficient certainty to whose use the 
penalty is to be appropriated if it contains a distinct 
averment of the name of the town in which the offense 


was committed. Ib. 
INSOLVENCY. 


The note in suit was given by the defendant to the 
plaintiff while they were both inhabitants of Nevada, 
and the discharge in insolvency was regularly granted 
under the laws of that State while they were yet citi- 
zens thereof. Held, a legal defense here. Clark v. 
Cousins, 42. 

INSURANCE. 

1. Where there is a stipulation in a policy of insur- 
ance that the policy shall be void if the insured shall 
subsequently make insurance on the same property, 
and shall not give notice thereof with all reasonable 
diligence to the insurers, and have the same indorsed 
on his policy or otherwise acknowledged by them, if 
the second policy is void, it will not defeat the first, 
even though the subsequent insurers, after a loss, pay 
to the insured a sum of money by way of compromise 
of his claim thereon. Lindley v. Union Ins. Co., 368. 

2. And where the case finds that the loss was acci- 
dental, and there is nothing to show that the subse- 
quent insurance materially increased the risk, the 
plaintiff's claim on the first policy would not be de- 
feated even by a valid subsequent insurance. Ib. 

8. Such a breach of the terms of the policy by the 
insured is within the purview of R. S., chap. 49, §8 19 
and 20. Ib. 

4. A policy of life insurance, conditioned upon the 
payment of agiven premium upon a day certain, be- 
comes void, unless the premium is paid within the 
time named. Coombs v. Charter Oak Co., 382. 

5. In an action upon a life insurance policy the in- 
sured cannot introduce evidence that the agent of the 
company, before or at the time of the negotiation of 
the insurance, agreed to extend the time of payment 
of premium beyond the time stated in the policy. Ib. 

6. The plaintiff and wife procured a joint policy on 
their lives, payable to the survivor on the death of 
either, conditioned that if the semi-annual premium 
of $13.93 were not paid each six months from April 25, 
1873, the policy should cease and determine. The pay- 
ment of the premium due in October, 1873, was not 





made or tendered till December following. Held, 
(1) the policy became void for non-payment of pre- 
mium; (2) the plaintiff could not be allowed to intro- 
duce evidence “that at the time this insurance was 
negotiated the agent of the company assured the 
plaintiff that he might pay down what money he had 
and take the policy, and that he would wait for the 
balance any time within the year, and take care of 
him.”’ Ib. 

7. When a part owner of a vessel effects a policy for 
the benefit of whom it may concern, a suit in case of 
loss may be maintained for the whole upon such pol- 
icy, in the name of the party effecting the policy, or, 
in case of his death, by his administrator. Sleeper v. 
Union Ins. Co., 385. 

8. Thus, Alexander owning a fourth of the Abby 
Brackett, mortgaged the same to the plaintiff to 
secure a note of $1,500, and procured an insurance for 
$2,000 ‘‘on account of whom it may concern, loss pay- 
able to him;”’ the vessel being lost, and Alexander 
dead: held, (1) that his administratrix could recover 
in an action on the policy; (2) that payment of the 
judgment in her favor by the underwriters was a bar 
to a suit by the mortgagee. Ib. 

“IMITATIONS, STATUTE OF. 


1. A partial payment within six years, upon a sum 
due on account for the sale of a single article of prop- 
erty, takes the balance of the claim out of the statute 
of limitations. Benjamin v. Webster, 170 

2. R. S., ch. 81, § 99, which provides that the statute 
of limitations does not run while the promisor is out 
of the State, cannot be avoided on the ground that the 
right to recover against a co-promisor is barred. Hup- 
good v. Watson, 510. 

3. The firm of John Watson, Jr., & Co., in 1861, gave 
their negotiable note, on demand unwitnessed, to 8S. 
W. Hapgood, one of the firm; the note was by him in- 
dorsed to the plaintiff, who brought suit against Wat- 
son alone in 1873. Watson had been during most of 
the interval out of the State. Under the general issue 
and brief statement of the statute of limitations, held, 
(1) that the plaintiff was entitled to recover; (2) that the 
proof that another promised as well as the defendant 
did not constitute a variance; (3) that the proof that 
the right to recover was barred as to one of several 
joint promisors is no defense for the others. Ib. 

4. The procuring of the settlement or discharge of an 
existing and known cause of action by fraudulent 
means is not the fraudulent concealment of such cause 
of action within R.S., ch. 81, § 92. Penobscot R. R. 
Co. v. Mayo, 566. 

5. When the fraudulent settlement is such as to en- 
title the person defrauded to an action, the limitation 
to the action commences to run from the time of the 
discovery of the fraud. Ib. 

LORD’S DAY. 

1. Every passing along a highway under ch. 18, R. 
S., which constitutes traveling as there used, and enti- 
tles the traveler to a remedy therein provided for an 
injury received, does not, if done on the Lord’s day, 
necessarily constitute a traveling within ch. 124. 
O’ Connell v. Lewiston, 34. 

2. A young lady, who on the Lord’s day walks one- 
fourth of a mile to her aunt’s house, calls there and 
invites her cousin to walk, and then proceeds to walk 
with her three-fourths of a mile, simply for exercise 
in the open air, is not thereby traveling in violation of 
R. 8., ch. 124,§ 27. Ib. 
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RECENT BANKRUPTCY DECISIONS. 
° ATTACHMENT. 

Costs in attachment dissolved by bankruptcy.— The 
costs of an attachment which has been dissolved by 
bankruptcy may be paid out of the fund; unless that 
the attachment did not and could not operate to pre- 
serve the property for the general creditor. Ex parte 
Holmes, 14 Nat. Bankr. Reg. 493. 

COMPOSITION. 


Mistake in, without fraud, does not vitiate : practice.— 
A mistake, without fraud, made by the debtor in his 
statement of the amount due to a creditor, will not 
vitiate a composition. The true amount of a disputed 
claim may be proved by the creditor. The court may 
provide for an unliquidated claim in composition cases, 
as if the case were in bankruptcy, by permitting the 
prosecution of a pending action in the State court, or 
by ordering an inquiry in the matter at the bar of the 
bankruptcy court. Ex parte Trafton, 14 Nat. Bankr. 


Reg. 507. 
ESTOPPEL. 


When person estopped by his own acts: practice.— 
Where a person by his words or conduct willfully 
causes another to believe the existence of a certain 
state of things and induces him to act on that belief 
so as to alter his own previous position, the former is 
concluded from averring against the latter a different 
state of things as existing at the same time. If a 
party who took a bill of sale as security deliberately 
proves a debt which assumes that he is the absolute 
owner of the goods, and persists in such false claim in 
an action by the assignee to recover the goods and at- 
tempts to support it by his own oath, he is estopped 
from claiming them as security. Instructions are en- 
titled to a reasonable construction, and if correct 
when applied to the facts submitted to the jury, they 
will be sustained in an appellate court, even though, if 
standing alone or without any explanation, they would 
be incomplete in respect of some matter, sufficiently 
explained in the evidence. Willis v. Carpenter, 14 
Nat. Bankr. Reg. 521. 

FEES. 

Of marshal: disbursements.—The marshal is enti- 
tled to a fee of $2 for serving a copy of the petition as 
well as the order to show cause on the debtor in an in- 
voluntary case. The allowance of a commission for 
disbursements is not limited to disbursements for 
court expenses. The marshal is not entitled to a com- 
mission on the value of property for the seizure or cus- 
tody thereof. In re Burnell Brothers, 14 Nat. Bankr. 


Reg. 498. 
LIMITATION. 


1. Under bankruptcy statute: when time commences 
to run.— If an insolvent debtor conveys property to a 
creditor, to hold in trust to such uses as shall be desig- 
nated before a certain time in any composition be- 
tween the debtor and the other creditors, but if no 
composition is made before that time, then absolutely 
to his own use whereby the debt is to be discharged; 
the limitation runs only from the time so stipulated if 
no composition is made, for the title does not vest in 
the creditor, absolutely to his own use, until that time. 
Haskill v. Fry, assignee, 14 Nat. Bankr. Reg. 525. 

2. When it begins to run on preferential deed.—Where 
the parties at the time of executing a preferential deed 
agree to conceal it from other creditors, and for that 
purpose keep it from record, the time begins to run 
only from the day on which it is filed for record. Ez- 





change Nat. Bank of Columbus v. Harris, assignee, 14 
Nat. Bankr. Reg. 510. 


NOTARY. 

May acknowledge deed of trust in which he is inter- 
ested.— A notary is competent to acknowledge and 
certify a deed of trust although he is interested as one 
of the beneficiaries in the trust. If a deed of trust is 
actually delivered to the trustee with power to record 
it when he deems proper, it is valid as against the as- 
signee, although it is not recorded until after the 
grantor’s failure. Nat. Bank of Fredericksburg v. Con- 
way, 14 Nat. Bankr. Reg. 513. 


WORDS ‘‘ CREDITOR,”’ ‘“‘ TRADESMAN.”’ 


1. Meaning of ‘‘ creditors.’’ —The word “ creditors,” 
in the section of the bankrupt act relating to compo- 
sition, means all whose debts are provable in bank- 
ruptcy. Ex parte Trafton, 14 Nat. Bankr. Reg. 507. 

2. Meaning of ‘‘ tradesman.’’—The meaning of the 
word “tradesman,” in section 5110, is substantially 
the same as shopkeeper. Persons who buy and sell in 
asmall way, merely by way of eking out their living, 
which is principally earned in other ways, are not 
tradesmen. As the word ‘‘ tradesman ”’ is in a section 
that is almost penal, it should be confined to those 
who belong to that class with some degree of perma- 
nency. In re Cote, 14 Nat. Bankr. Reg. 503. 





BOOK NOTICES. 


A selection of Leading Cases in Equity, with Notes. By 
Frederick Thomas White and Owen Davies Tudor, of 
the Middle Temple, Barristers at law. With Annotations 
containing References to American Cases, | J. 1. 
Clarke Hare and H. B. Wallace. With Additional Notes 
and References to American Decisions. By J. I. Clarke 
Hare. Fourth American, from the Fourth London 
edition. In two Volumes. Philadelphia: T. & J. W. 
Johnson & Co., 1876. 

MONG the attempts made in recent times to con- 
dense the case law of England into a convenient 
compass the most successful have been that of John 

Wiiliam Smith, and that of White and Tudor, the one 

embracing the jurisprudence of the common law, and 

the other that of equity. The work of Mr. Smith was 
so well done that it adds, if that were possible, to 
the reputation for ability and learning which he ac- 

quired in the practice of his profession. Seemingly, a 

task that any one familiar with legal literature might 

perform acceptably, the selection and arrangement 
of leading cases requires ability and culture of the 
highest order, and he who can properly do a work of 
this character is competent to fill any position in the 
profession of the law. There are enough persons who 
can gather together law cases and append notes refer- 
ring to decisions upon the same general subject, and 
these cases and notes, when printed on good paper ina 
well-bound book, may appear to the cursory observer 
as good a selection and as excellently annotated as 
the work of Mr. Smith. But the student or the prac- 
titioner who has occasion to make use of such works 
soon discovers the difference, and distinguishes the mas- 
ter from the incompetent imitator. Mr. Smith, how- 
ever, confined his researches, to a great extent, to the 
common law reports, leaving almost untouched the 
decisions of the courts of equity, which, even in his 
day, possessed an importance constantly increasing, 
and which since the merging of law with equity have 
become, if any thing, a more essential part of our legal] 
system than those of the common law courts. The 
work of White and Tudor did for equity what that of 
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the other had done for law, and it is a matter of grati- 
fication that these gentlemen were thoroughly capable 
to do what they undertook. The American editions 
of both Smith and White and Tudor have been edited 
by the same persons, and the satisfaction which their 
work has given is indicated by the fact that no other 
edition of these works usually appears in American 
libraries. The present edition of White and Tudor, 
the fourth both in England and America, has many 
additions in the way of notes and references, the 
English editors having added about two hundred 
pages, and Mr. Hare, editor, about three hundred 
to the previous edition. The work now fills, instead 
of two, four large books, though the original di- 
vision of volumes is maintained. The first two 
books, which make volume I, are paged consecu- 
tively through both, and contain 1,388 pages, and 
the last two, paged in the same manner, consti- 
tuting volume II, contain 2,175 pages. In such an area 
of closely printed matter there can be placed a vast 
amount of legal precedent, and, in fact, about all the 
equity law of England and America is to be found 
more or less fully stated here. The work of the 
American editor is done fully as well as it was in 
earlier editions, and we doubt not that the present 
issue will meet with the same favor shown to the for- 
mer ones. The volumes are well printed and bound; 
are well indexed, and contain tables of cases cited, 
those cited in the American notes being separated from 
those cited in English notes. 


, 1877. George L. Chris- 
tian and Frank W. Christian, Editors. Richmond, Va.: 
J.W. Randolph & English, 1877. 

This is a new arrival in the field of legal journalism, 
and it will be a welcome one if the promise of the initial 
number is kept. This number contains 62 clearly 
printed pages. Twenty pages are given to an essay 
upon the topic “‘ Res Judicata,’”’ and the remaining 
pages, except two or three, to the report of decisions. 
There are nine decisions in full, one from the United 
States Supreme Court, and the remainder from the 
Supreme Court of Appeals of Virginia. It is the latter 
feature in connection with the leading essay that prom- 
ises to give this serial a permanent value. The editors 
are pronounced by the judges of the highest court of 
Virginia to be able lawyers, and thoroughly competent 
to conduct such an undertaking. The contributing 
staff embraces the foremost lawyers of Virginia, many 
of whom have a national reputation, and we expect to 
see from time to time able and interesting articles 
from their pens. We therefore greet with a welcome 
our new contemporary. 


The Virginia Law Journal, Saneey, 


The Southern Law Review, January, 1877. Published quart- 
erly. St. Louis: G. I. Jones & Co., 1877. 

The current number of this ably conducted maga- 
zine contains seven essays on legal topics, all of them 
of value and interest. Hon. U. M. Rose contributes 
a fourth paper on Controversies of Modern Continental 
Jurists. Mr. John Proffat follows with an article upon 
Estoppel by Conduct Affecting Title. Next comes a 
fourth paper upon the Dartmouth College Causes and 
the Supreme Court of the United States. The follow- 
ing essay is by A. C. Freman, Esq., and considers the 
question of the Enforcement of Judgments against 
Bankrupts. Hon. F. F. Heard gives a chapter in Legal 
Bibliography, and Hon. James O. Pierce treats upon 





An American Phase of Twyne’s Case. The closing 
essay, ‘‘ Notes on Current European Law, No. 4,” by 
W. D. Hammond, LL. D., continues a very instruct- 
ive discussion of the laws of the different nations upon 
subjects that come under the cognizance of all, and 
must claim the attention of all who are interested in 
the study of private international law and of those 
topics akin to it. The book notices are, as usual, well 
written and fair in the estimate of the volumes men- 
tioned therein. 
——___+>__—_—- 


CORRESPONDENCE. 


AN OMITTED FRAGMENT OF JUDGE NEILSON’S 
ARTICLE. 


To the Editor of the Albany Law Journal: 

Srr— To make room for the valuable letter of Pro- 
fessor Washburn in your last number as to Rufus 
Choate, I found it necessary to strike out some por- 
tions of my article. I send you one of the fragments 
containing matters historical, and, to most readers, 
familiar, yet, perhaps, proper in support of the opin- 
ion that persons on trial for crime should be repre- 
sented by counsel. 

After stating that ‘‘ Erskine, in terms and by ex- 
ample, denied the right of counsel to withhold his 
services,’ this followed : 

But, coming nearer home, in 1770, some British sol- 
diers were to be tried in Boston for murder. The cir- 
cumstances were such as to excite, and justly, popular 
horror and indignation. Josiah Quincy, Junior, then 
young at the bar, came forward to defend them. He 
suffered, for the time, great reproach. But a letter of 
remonstrance from his venerable father, evidently 
written in great distress, must have given him deeper 
concern. He answered that letter in affectionate 
terms, but earnestly stated the principle which gov- 
erned his conduct, and went forward firmly in the 
discharge of his duty in the case. 

But, coming yet nearer home, in 1741, what has been 
known as the *“* Negro Plot,’ a supposed conspiracy to 
burn the city of New York and massacre the inhabit- 
ants, threw the city into a state of great excitement. 
It appears that, of the persons arrested on suspicion 
and tried, twenty-two were hanged, eleven burned and 
fifty transported. The attorney-general, assisted by 
several counsel, conducted the prosecution; the pris- 
mers had no counsel. It was afterward discovered 
that the whole thing was a mere delusion. Chandler, 
Bancroft.and other writers give it that character. 

In 1735 Zenger, who had criticised the policy of the 
government, was proceeded against by information 
for having published seditious libels, and was tried 
before the Supreme Court in the city of New York. 
Two members of the New York bar, who appeared for 
him, raised some question as to the jurisdiction of the 
court, and their names were stricken from the roll of 
attorneys. Other lawyers, intimidated, did not come 
forward. Zenger’s friends brought Andrew Hamilton, 
then about eighty years of age, from Philadelphia, 
and the defense was conducted by him. The subject 
involved was the liberty of the press. Hamilton pre- 
sented the theory years afterward advocated and en- 
forced by Erskine in England. The question was 
whether the defendant had the right to prove the 
truth of his publication, and also whether the jury 
were to pass upon the guilt of the defendant, the mo- 
tive and intent, as matter of fact. The publication 
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was admitted, but the jury found the defendant not 
guilty, ‘“‘in the teeth,” it is said, of the instructions of 
the Chief Justice. 

It is obvious that if the victims charged with con- 
spiracy in the ‘*‘ Negro Plot’’ had been defended by 
counsel their lives might have been saved; that if 
Zenger had not been thus defended he would have 
been condemned. 

While we take pride in the fact that thus early a 
principle now so weil recognized as essential to the 
liberty of the citizen, to the dissemination of informa- 
tion, to the correction of public abuses, was, in an 
important case, presented, and, as a new experience 
in Colonial times, accepted, by the jury and by the 
people, it is proper to remember that the credit for 
that achievement was due to the Philadelphia bar thus 
represented on that trial. J.N. 


THE ‘*‘ BATES EXTRADITION.” 


To the Editor of the Albany Law Journal: 

Srr— From the report of the extradition matter of 
L. M. Bates & Co., accredited to a New York paper, in 
yours of February 10th, p. 112, there are plausible rea- 
sons upon the face of the report why Governor Robin- 
son should have refused a warrant, distinct from the 
grounds upon which he is said to have put it, viz., that 
he would never sign a warrant ‘‘to send a person toa 
foreign State to answer to an alleged crime committed 
in that State, where he had never been.”’ This (if said 
by Governor Robinson) may have been well enough 
for the facts and circumstances of that case; but as 
reported it is very broad, considering that in The 
People v. Adams, 3 Den. 190, affirmed 1 N. Y.173, both 
the old Supreme Court and the Court of Appeals held 
that a person who had never been within the territory 
of New York was indictable in that State for fraudu- 
lent pretenses, by which he obtained money in that 
State, while he himself was bodily in the State of 
Ohio. Your readers, upon re-examining the matter 
of L. M. Bates & Co., and comparing it with the above 
authorities, will find a very interesting instance of ap- 
parent conflict, for which some of them may see and 
perhaps favor their fellow-readers with an attempted 


The only answer | can see is, that the in- 
4 


solution. 
dictment probably charges no crime whatever. 


es 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, Feb- 
ruary 13, 1877: 

Judgments affirmed, with costs— Hoffman v. Union 
Ferry Co.; Crawford v. Everton; Billings v. The 
Mayor; Vanschaick v. Niagara Ins. Co.; Vanderlip v. 
Keyser; Tucker v. O’Brien; Stewart v. Patrick; Lewin 
v. Redfield. Judgment reversed and new trial 
granted, costs to abide events — Nash v. Manufacturers 
and Traders’ Bank; Nash v. White’s Bank of Buffalo; 
Tyler v. Brock; Marcus v. St. Louis Mutual Life Ins. 
Co.; Trustees of East Hampton v. Kirk.— Order 
granting new trial reversed, and judgment sustained 
on report of referee affirmed, with costs — Foster v. 
Persch.—Judgment removing commissioners from 
office and setting aside their proceedings reversed, 
and the appeal from the other judgments and parts of 
judgments dismissed — People ex rel. Corwin v. Wal- 
ter; People ex rel. Stockwell v. Walter; People ex 
rel. Mentz v. Walter; People ex rel. Hess v. Walter. 





—— Order granting new trial affirmed and judgment 
absolute for respondent on stipulation, with costs — 
Long v. Warren.— Appeal dismissed, with costs— 
Martine v. Lowenstien.— Motion denied — when 
costs are given, it means costs of this court co the 
successful party as against the unsuccessful party — 
Sisters of Charity v. Kelly. 


———__—@—_—__—_——— 
NOTES. 


HE Maine Legislature is now considering a bill mak- 
ing pool-selling a State prison offense. It is also 
proposed to make liable to all the penalties of the 
present lottery law all those who engage in raffles at 
church and other fairs, making illegal grab-bags, guess- 
cakes and the like. A bill prohibiting the manufac- 
ture of wine in the State is also pending. —— The Lon- 
don Echo reminds the English critics, who are giving 
the United States gratuitous advice on the subject of 
the Geneva award, that their government has recently 
been compelled to admit that the Americans were right 
as to the extradition of criminals under the treaty of 
1842, and that it will be quite as well for Englishmen 
to hold their tongues. It recognizes the fact that the 
American government had fo keep a large force at sea 
in pursuit of the Alabama and her consorts, and rea- 
sons that if it was as expensive an operation as the 
keeping of the British fleet in Besika Bay has proved to 
be, the United States are no more bound to return the 
balance than Great Britain would be if it happened to 
have a little money in hand from the Turks. This 
leads to a very wholesome conclusion: ‘‘ Whether the 
Americans may of their own motion return the money 
is another matter; the grace of the act will be en- 
hanced by the absence of any attempt to shame them 
into doing it, as if they were paying conscience 
money.”’ 


The volumes of Illinois Reports, between the nine- 
teenth and thirty-first, inclusive, have been for years 
out of print. Messrs. N. L. Freeman and William L. 
Gross, of Springfield, Ill., have undertaken a new edi- 
tion thereof, and also of Beecher’s Breese. They will re- 
report the cases — preparing new head-notes and state- 
ments of fact— and will add notes and references. 
Mr. Freeman has been for years the State Reporter of 
Illinois, and Mr. Gross is the editor of a valuable edi- 
tion of the Illinois Statutes, so that they are fitted by 
experience as well as ability to do acceptably the 
work they have in hand. They will undoubtedly add 
greatly to the value of the original reports. 


Mr. Jules de Gastyne, in the Parisian journal Le 
Nain Jawne, gives a very remarkable story of circum- 
stantial evidence in a Spanish criminal case, the names 
of the actors in which are unfortunately suppressed. 
According to the chronicler, a quarrel arose between 
two gentlemen at a Madrid theatre, apropos of a pinch 
of snuff offered by one or the other, and causing the 
latter to sneeze in the donor’s face. Words passed, 
ending in achallenge. One of them left and went to 
buy a pair of pistols, and then hurried to say farewell 
to a lady friend before making his way to the selected 
battle ground: While doing so, a sneak thief pene- 
trated to the room and was about to make away with 
the gentleman’s overcoat, which hung against the 
wall. At that precise moment the woman opened the 
door, perceived the robber and gave the alarm, where- 
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upon the robber, with one of the pistols in question, 
fired upon her, and she fell fatally wounded. The fire- 
arm, reeently discharged and still smoking, was found 
opposité her. No one had seen the thief enter or go 
out, though the shot had been heard. The gunsmith 
who had sold the pistols fully identified them, and said 
that the purchaser had asked him to load them care- 
fully on buying them, and it was only after the greatest 
difficulty that the unfortunate victim of circumstan- 
tial evidence was enabled, if not exactly to prove his 
innocence, at least to cause sufficient doubt in the 
minds of the jury to justify a verdict of what the 
Scotch would call “* not proven.”’ 


A case recently before the Exchequer Division is 
calculated to excite the gloomiest foreboding as to the 
ultimate fate of the defendants if they should persist 
in the course they have hitherto pursued. The action 
was brought under Lord Campbell’s act by the wife of 
a person killed in a railway accident, as his personal 
representative, to recover damages on behalf of herself 
and children. At the first trial, which took place at 
Norwich, the jury gave £3,000 damages. The railway 
company moved for and obtained a rule nisi for a new 
trial, on the ground that the damages were excessive. 
The court made this rule absolute for a new trial. un- 
less the plaintiff would consent to take £1,000. The 
plaintiff seems to have thought that she had better 
take her chance with afresh jury. The second trial 
took place before Mr. Secondary de Jersey and a Lon- 
don jury. Perhaps the defendants thought that they 
had had enough of Norwich juries. The event amply 
justified the confidence which the plaintiff, as a British 
female, reposed in the British jury, for the second trial 
resulted in a verdict for the plaintiff for £4,300. The 
defendants refused to be satisfied with this result, and 
recently moved a second time for a new trial, and the 
court has granted a rule nisi. How long is this process 
to go on? The jury, in the nature of things, must 
have the last word; and if they think it their duty to 
return ever-increasing damages, and the judges in 
their turn refuse to give way, the imagination refuses 
to contemplate the result. Suppose, after the lapse of 
many years, the judges should at last give way, the 
descendants of the children of the plaintiff may sud- 
denly come into a colossal fortune, and about that 
time the railway company may possibly cease to pay 
any dividends to its shareholders for some years. Let 
us hope that more moderate counsels will prevail.— 
Solicitors’ Journal. 


There is an authentic story of a case about the hire 
of a hearse, which a waggish reporter reported under 
the head of “‘mortis causa conveyance.’’ A Scotch 
journal remarks, that to prepare an index is, by no 
means, an amusing. occupation; but to glance over one 
often is. It examples one of the Scotch Reports, where 
is to be found this remarkable entry: ‘“‘ Blasphemous 
publication — see Bible.’”” The Canada Law Journal, 
for December last, divides the honors with the Scotch 
reporter ;-for in an index in that issue appears the fol- 
lowing remarkable piece of information; ‘‘ Devil—see 
Church of England.’’— Central Law Journal.—— In the 
House of Lords on the 13th inst. Lord Derby, Foreign 
Secretary, in reply to a question by Earl Granville, 
gave details regarding the extradition controversy. He 
said the difficulty arose because America intimated 
that she would try Lawrence, who was extradited, for 





another offense than the one named under the treaty, 
if the first failed. America communicated in August 
that she never intended to try Lawrence for a second 
offense. The British government, therefore, while 
maintaining the construction it adopted, felt that there 
was no reason for longer suspending the operation of 
the treaty. The surrender of Brent, the Louisville 
forger, was unconditional because conditions were not 
required, arrangements continuing as before. Nego- 
tiations are now pending for a new treaty. 

The New York Herald says that the Germans have 
more and better works on legislation and jurispru- 
dence than are possessed by the English. We do not 
believe such to be the fact.——Serjeant’s Inn, Fleet 
street, and Serjeant’s Inn, Chancery lane, are to be 
sold under the hammer. Since the time when ser- 
jeants-at-law were deprived by royal warrant of their 
exclisive right of audience in the old Court of Com- 
mon Pleas, this distinct class of legal practitioners has 
gradually disappeared, and the Judicature Acts may 
be said to have given the coup de grace to their separate 
existence. The inns of the serjeants are, therefore, 
no longer of use to those few lawyers who are still en- 
titled to wear the coif. It is now more than likely — 
so we understand—that the Common Pleas’ offices 
will have to be moved before the new law courts are 
sufficiently advanced toward completion to admit of 
such offices being removed thither. 








PUBLISHERS’ DEPARTMENT. 





‘WHE Hon. William Beach Lawrence speaks as fol- 
lows of the American Reports: 


John D. Parsons, Jr.: 

Dear Srr.—I can unhesitatingly recommend the 
American Reports to the profession, both in this 
country and in England, where the adjudications of 
our highest tribunals are scarcely less respected than in 
the United States. No private library can possess it- 
self of the adjudications of the thirty-seven States of 
the Union, to say nothing of those of the territories; 
yet without the principal decisions of the State courts, 
we should have a very imperfect knowledge of Ameri- 
can jurisprudence. The bringing together within a 
compass accessible to the profession, of the leading de- 
cisions of those tribunals which, in matters reaching 
the ordinary transactions of life, have a co-ordinate 
jurisdiction with our highest Federal courts, is a great 
desideratum; and I can, with pleasure, bear witness 
to the able manner in which, under your supervision, 
the American Reports have been edited. 

I am, dear sir, yours respectfully, 
W. B. LAWRENCE. 

OcHRE Point, NEwPoRT, R. I., May 30, 1876. 


AMONG the many pleasant words spoken of the LAw 
JOURNAL, by its subscribers, is the following from a 
well-known lawyer: 

Messrs. Weed, Parsons & Co.: 

Inclosed I send you $5, my subscription to the AI- 
BANY LAW JOURNAL, for the year; to me the most 
valuable paper of any kind that I take. The only 
trouble about it is that it arrives on Sunday morning, 
and I invariably yield to the temptation to look over 


_it before going to church, for which I hope I may be 


forgiven at a proper time. 
Henry Kyp DovuG.ass. 
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ALL communications intended for publication in the 
LAW JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 
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CURRENT TOPICS. 


') HE Bar Association of New York city is endeavor- 

ing to do its duty toward the public, by proceed- 
ing agaimst members of the profession, in and out 
of the association; who have been guilty of acts 
deserving censure. The case of a late member of 
the association, whose misdeeds were more than 
usually glaring, has been presented to the Supreme 
Court, and a prosecution has been instituted and car- 
ried on against a lawyer accused of irregularity of 
practice in the Surrogate’s Court, the association 
appropriating $500 for counsel for this purpose. Be- 
sides this, the executive committee of the association 
has been directed to investigate the whole matter 
of professional wrong-doing, and to employ counsel 
to aid the Supreme Court of the First District in its 
efforts to remedy the evil. The association is, also, 
looking after the compensation of county clerk and 
register in New York city, and has appointed a com- 
mittee to procure legislation providing that these 
officers shall be paid hereafter salaries, and not fees. 
In all movements, such as these, the association will 
have the sympathy and support of the bar every- 
where. 


The inadvertent granting of an order by a justice 
of the Supreme Court in the First District, a few 
days since, has been the occasion of considerable 
newspaper criticism upon the practice of the judiciary 
in respect to such matters. The order in question 
was made in an action instituted by a stockholder and 
bondholder of the Delaware and Hudson Canal 
Company against such company, to compel an ac- 
counting by its officers and managers, and for the 
appointment of a receiver, and directed the company 
to show cause, upon nine days’ notice, why a re- 
ceiver should not be appointed. The order was, 
however, revoked the next day after it was granted, 
and by the same judge. The daily papers state that 
the reasons assigned by the judge for granting the 
order was, that he understood that he was 
merely signing a notice of a motion in an ordi- 
nary case, and gave his signature merely pro 
forma, without an examination of the papers, 
and he is thereupon severely denounced there- 
for. According to these critics of judicial ac- 
tion a judge has no right to sign any order unless 
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he knows, personally, what it contains; in other 
words, he should read through and understand every 
paper he signs. If this should be undertaken, the 
numbers of the judiciary would have to be greatly 
increased. As it is, the judges, especially in the 
first and second departments, are overworked, and 
the necessity of reading every order granted would 
increase these labors fourfold. And this would not 
be enough. In order to act with a full knowledge 
of the cases presented to him, a judge must needs 
make himself familiar with*#he papers upon which 
each order asked is founded. This would open an 
illimitable field of labor, and yet, examine as faras he 
might, there would be left some things upon which 
he would have to take the word of the attorney who 
moved for the order asked. The fact is, that very 
little real injustice results from the system now in 
vogue. Even in the case in question, the only order 
granted was one to show cause, and the facts set 
forth in the complaint, and specifically sworn to, 
were such as to entitle the plaintiff to that order. 
The circumstance that the statements might be con- 
tradicted or explained aliunde has no bearing upon 
the question of the propriety of the action of the 
judge. 


That there should be some means whereby judges 
can be preserved from error in the way of grant- 
ing improper orders is unquestionable. It is said 
that in England the judges have clerks, whose duty 
it is to look over the motions and arguments sub- 
mitted for decision, and prepare a statement of the 
facts in and of the precedents bearing upon each 
case, leaving to the judge only the judicial labor of 
applying the law to the special case. Some such 
plan might be of advantage here, and would cut off 
all possibility of improper orders. There might be 
an objection to it, however, upon the ground that the 
clerk would, in many cases, be the real judge, but 
as, at present, the attorney for the moving party 
exercises that function, the change would give no 
reason for complaint to the public or to litigants. 


The question whether one of the States of the 
Union is a government, in the sense in which that 
term is used in ordinary conversation, has often 
been discussed by politicians and legislators, and 
has even come into our Federal and State courts, 
but we hardly expected that it would arise in a 
court of another country. Yet it did do so in the 
English case of Cadett v. Karle, which was decided 
by the Master of the Rolls on the 22d ult. A testa- 
tor had in his will directed his executors to appro- 
priate a sum of money for a certain object, and gave 
them power to invest the same ‘‘in, or upon any of 
the government securities of the government of the 
United States of America, or of the government of 
France, or of any foreign government.” The question 
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was, were the executors justified in investing in the 
bonds of the States of New York, Georgia and Ohio. 
It was claimed that the words “ any foreign govern- 
ment,” meant a supreme government capable of 
making war and peace. The court held, however, 
that such was not the case, but that the words meant 
the government of any country not within the juris- 
diction of England, and said: ‘It would be going 
too far to say that the power of making peace and 
war was the criterion of government contemplated 
by the testator. The Kingdo‘a of Bavaria is more 
subordinate to the German Empire, than any State 
in America to the Federation of the United States; 
yet who would say that the Kingdom of Bavaria 
was not a foreign government within the meaning 
of the will?” The occurrence of a controversy of 
this kind in the English courts is an illustration of 
how widely extended is the range of subjects which 
are brought before those courts for adjudication. 


A bill to incorporate the New York State Bar 
Association has been introduced into the State 
Senate. The provisions usual in such bills are con- 
tained in this one, and also one making it the duty 
of every local bar association in the State to deposit 
with the State Bar Association a copy of its act of 
incorporation, its constitution and by-laws, and its 
annual report. As there can be no objection thereto, 
we anticipate the early passage of the bill. We would 
suggest to the gentlemen who have the matter in 
charge, that they also procure the enactment of a 
general law for the formation of county bar associa- 
tions. 


The extradition treaty between the United Staves 
and Spain is an accomplished fact, it having been rat- 
ified by the authorities of both countries. It provides 
for the surrender of persons charged with the follow- 
ing crimes: Murder, attempt to murder, rape, arson, 
piracy or mutiny on shipboard when the crew take 
possession of the ship, burglary, breaking into gov- 
ernment offices or offices of banks, trust or insur- 
ance companies, with felonious intent, robbery from 
the person with violence, forgery or utterance of 
forged paper, forgery or falsification of official acts 
of government or courts of justice, fabrication of 
counterfeit money, counterfeit titles or coupons of 
public debt, seals, stamps, etc., or the utterance of 
the same, embezzlement of public funds, embezzle- 
ment by employees when the crime is subject to in- 
famous punishment, and kidnapping. No person 
surrendered can be tried for a political offense, nor 
shall such person be tried for an offense other than 
that for which he is extradited, unless it be a crime 
enumerated in the treaty. This latter provision is a 
concession to the principle insisted upon by Great 
Britain in the Winslow case, although it does not 
go to the extent to which the British government 





wished to carry it. A proper addition to this pro- 
vision would be a clause forbidding the institution 
of civil actions against a person surrendered. This, 
however, may be remedied by an act of Congress 
which could be made to apply to all persons extra- 
dited from any country. 


Two men were, some time since, convicted in 
New Jersey of murdering a policeman, who had 
surprised them while perpetrating a burglary. Last 
week one of them was hanged, and the other commit- 
ted suicide to escape being hanged. They were con- 
victed upon circumstantial evidence, and both pro- 
tested their innocence to the last. Therefore, some 
of the daily newspapers are making insinuations 
that these men were unjustly punished. The 
arguinent is this: No witness who testified saw the 
murder; it might have been perpetrated by some 
one else, and men about to die will not tell a false- 
hood that cannot alter their fate; therefore, these 
men were probably innocent. This is only the old ery 
against convictions upon circumstantial evidence, 
It is, however, the only kind of evidence procurable 
in most cases of murder, and to acquit a man 
charged with that crime, on the ground that it is 
remotely possible that some one else did the act, is 
to cut off entirely the chance of convicting for 
homicides committed in secret. 


The bills of general interest before the legisla- 
ture the past week were these: To prevent decep- 
tion in butter; limiting the recovery on_ fire 
insurance policies to three-fourths of the ascertained 
value of the property destroyed; providing for 
the dissolution of charitable and benevolent cor 


porations; permitting the formation of town in- 


surance companies (this is similar to a law passed 
in 1857, but which was repealed in 1862); for 
the reduction of the salaries of officials in the various 
cities, and one relating to the collection of fare on 
railroad trains. The bill permitting the election of 
women to school offices has made progress, and 
there is a possibility of its passage. In the way of 
petitions, one comes from Erie county asking for 4 
modification of the usury laws, and one from Chav 
tauqua county for a repeal of the Code of Remedial 
Justice. Mr. C. C. Lang introduced a bill provid 
ing against the forfeiture of lansed policies, similar 
in its character to the Massachusetts act, and to 
statutes existing in some of the other States. The 
bill is a righteous one, and deserves the support of 
every honest man. 


The appointment of Mr. Louis D. Pilsbury to 
the position of Superintendent of State Prisons 
gives assurance that the mismanagement — to call 
it no worse a name — which has so long disgraced 
our State penal institutions, is at an end. Under 
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the former rule of inspectors the State prisons were 
fast becoming of no advantage, either for the pun- 
ishment or for the reformation of delinquents, and 
the cost of their administration, which far exceeded 
the income from the labor of the prisoners, was 
increasing at an alarming rate. The contrast be- 
tween the management of the Albany penitentiary 
and that of the State prisons has long been a matter 
of comment, but we are confident that hereafter no 
such contrast will exist. If courts and juries will 
do their duty as well as Mr. Pilsbury will be certain 
to do his, we are sure the result will be a diminu- 
tion of crime within our borders. 





President-making occupies the attention of Con- 
gress, and will probably do so until the expiration of 
the present session. There is much business pressing, 
but the necessities of politics are such that the 
wants of the country are unheeded, But, as politi- 
cal discussions are among the blessings of a free 
government, we suppose they must not be intermit- 
ted, even if some other matters of seeming necessity 


are passed over. 
—____—. 


NOTES OF CASES. 

'YHE case of Mays v. Dwight, recently decided by 

the Supreme Court of Pennsylvania, furnishes 
an exception to the rule that a tenant may not dis- 
pute the title of his landlord. Here an oil well was 
leased which was supposed by both parties to be 
upon the land of the lessors, but turned out to be 
upon that of another person, who claimed rent. In an 
action in equity by the lessors to compel the lessee, 
in substance, to account for the rent, the court say: 
‘*Perhaps no rule of law is better settled than that 
a tenant in possession under a lease: shall not be 
allowed to dispute the title of his lessor. Yet this 
rule, like most others, has its exceptions. When the 
tenant has been induced to accept the lease by mis- 
representation, fraud, or trick practiced upon him 
by the lessor, he is not estopped from setting up a 
superior title to that of the lessor.” Hamilton v. 
Marsden, 6 Bin. 45; Brown v. Dysenger, 1 Rawle, 408; 
Baskire v. Geechyist,6 Barr. 154. See also, for 
other cases where the tenant may dispute title, Miller 
McBrier, 14 8. & R. 382; Hockenbury v. Snyder, 2 
Watts & 8. 240; Newman v. Rutter, 8 id. 51; Tsaae 
v. Clark, 2 Gill. 1. If the tenant buy in a whole or 
a part of the lessor’s title at a tax or execution sale, 
or by private purchase, it is a proportionate defense 
toasuit for rent or ejectment. Nellis v. Lathrop, 
22 Wend, 121; Hvertson v. Sawyer, 2 id. 507; Bet- 
tison v. Budd, 17 Ark. 546; Carnley v. Stanjield, 10 
Tex. 546; Elliot v. Smith, 23 Penn. St. 131; George v. 
Putney, 4 Cush. 358. 


The case of Wilson v. Waddel, 35 L. T. Rep. (N. 
8.) 639, involves an interesting question upon the 
subject of the user of land, and the liability 








for damage to adjoining owners therefrom. The 
parties to the action were. lessees under the same 
landlord, of the minerals of contiguous pieces of 
land. The soil, which lay over the minerals, was 
naturally impervious to water, but in working his 
mine, the respondent caused the surface water to 
flow through, a number of cracks having opened 
during the progress of his mining operations. This 
water flowed through the respondent’s mine, and 
thence into that of the appellants, which was at a 
lower level. The latter thereupon claimed damages 
for the loss they had sustained by reason of the in- 
creased expense cast upon them by the inflowing of 
the water. The House of Lords decided that this 
was a case of damnum absque injuria, Lord Black- 
burn, who delivered the opinion, saying: ‘The 
general rule of land is that the owner of one piece 
of land has a right to use it in the natural course of 
user, unless in so doing he interferes with some right 
created either by law or contract, and as a branch 
of that law, the owner of the minerals has a right 
to take away the whole of the minerals in his land, 
for such is the natural course of user of minerals; 
and a servitude to prevent such user must be 
founded on something more than mere neighbor- 
hood.” <A similar conclusion was reached in the 
case of Swett v. Cutts, 50 N. H. 489; 9 Am. Rep. 276. 
See also Miller v. Laubach, 47 Penn. 154; Wafile v. 
New York Central Railroad Co., 58 Barb. 413; Raw- 
stron v. Taylor, 11 Exch. 269; and note to Swett v. 
Cutts, 9 Am. Rep. 284. 


A question of interest in respect to fire insurance 
contracts arose in the case of Todd v. State Ins. Co. 
of Missouri, recently decided by the Lancaster, Penn., 
Common Pleas, and reported in 3 Weekly Notes of 
Cases, 330. The defendant, a Missouri corporation, 
and having general agents in New York, through 
such agents insured certain real and personal prop- 
erty situated in New Jersey. The policy of insurance 
purported to be signed by the president, and attested 
by the secretary of the company, at Hannibal, Mis- 
souri. It contained, however, a condition that 
‘* this policy shall not be valid unless countersigned 
by the duly authorized agents at New York city.” 
It was so countersigned, and the premium was paid 
to the agents in New York. The question was by what 
law the contract was to be governed. The court 
held that it was by the law of New York, following 
the doctrine enunciated by Lord Eldon in Male v. 
Roberts, 3 Esp. 163, that ‘‘the law of the country 
where the contract arose must govern the contract.” 
The same rule is followed in Coe v. United States, 6 
Peters, 172; Duncan v. United States, 7 id, 435; 
Pomeroy v. Manhattan Life Ins. Co., 40 Ill. 398; 
Kennebec Oo. v. Augusta Ins. Oo., 6 Gray, 208; Hub- 
ner Vv. Eagle Ins. Co., 10 id. 1381; Daniels v. Hudson 
River Fire Ins. Co., 12 Cush, 416. 
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THE ROMAN PRZTOR AND JUS 
HONORARIUM. 


1 hae commendation and labors of such jurists as 

Savigny, Ortolan, Maine and Poste have done 
much toward popularizing the study of Roman law. 
Sir Henry Maine has pointed out the historical con- 
nection between Roman jurisprudence and our own. 
He has shown the intimate relation of Roman law to 
moral philosophy, which for nearly two centuries 
has been taught on the continent of Europe in the 
language and according to the methods of reasoning 
peculiar to Roman civil law. He has also shown 
that the jus gentium of the Roman pretor is the un- 
doubted parent of international law. Our own 
Story ascribes the origin of Equity to the edict and 
decisions of the pretor; and this is also the opinion 
prevalent among English and continental jurists. 
Thus the study of the creation of the pretorship, 
and of the powers and the growth of the powers of 
the pretor, are not only of historical interest, but 
become of importance to all those desirous of ob- 
taining knowledge of the priaciples of law and 
equity. 

Maine has observed that among the Romans, as 
well as among most primitive nations, the kings or 
other rulers exercised judicial functions. The two 
officers who succeeded the kings were not at first 
known as consuls, but until the end of the decem- 
virate were probably called pretors. The office of 
consul was then created, and was substituted for 
the pretorship as denoting something inferior. 
Cicero says the word ‘‘pretor” is derived from 
pre-ire, and signifies he who goes before, i. ¢., at 
the head of the army. 

During the contests with, and a few years suc- 
ceeding the destruction of the city by the Gauls, the 
magistrates were military tribunes, and almost al- 
ways patricians, though occasionally, to appease 
some sedition, plebeians were elected to the office. 
After years of conflict between the two orders, the 
plebeians succeeded in procuring the passage of the 
law known as lex Licinia (A. U. C. 387, B. C. 367), 
by which it was ordained that no more military 
tribunes should be elected, and that one of the con- 
suls must be a plebeian. The passage of this law 
was bitterly opposed by the patricians, and was for 
a time prevented; but finally a compromise was 
effected by embodying in it, or rather as supplement- 
ary thereto, a provision keeping the judicial powers 
of the military tribunes in the hands of a new curule 
magistrate, to be known as the pretor. The pretor- 
ship, as a judicial office, was created by this law. 
The praetor was to be a patrician, and the grounds 
alleged for the retention of judicial power in the 
hands of the patricians were, that they alone knew 
the dies Fasti (the pontifex maximus being a patri- 
cian) and the forms of the proceedings at law. He 
had control of the ager publicus; he appointed the 





judices, and although the centumviri, who were 105 
instead of 100 men, and were elected by the tribes, 
decided all questions relating to property, all crim- 
inal cases were brought before the pretor. He at 
once determined the punishment when the crime was 
delictum manifestum. When the commission of the 
crime was disputed, he appointed a juder and di- 
rected, according to the result of the investigation, 
the manner in which he should decide. He was 
called the colleague of the consuls, and had six lic- 
tors while out of Rome and at the head of an army, 
and two when in the city, the consuls together hay- 
ing twelve, and in the absence of both of the con- 
suls from the city, acted as ruler in their stead, 
The pretor was elected by the centuries, and in the 
time of Cicero entered into office on the kalend of 
January. 

Shortly after the establishment of the preetorship, 
a plebiscitum, known as the lex pratoria de jurisdic- 
tione, was passed, by which it was enacted that the 
city pretor should constantly have with him two 
lictors, and should continue to hold his court un- 
til the setting of the sun. No act of the praetor was 
valid unless done in the presence of his lictors, ex- 
cept that while in the country he might manumit a 
slave in their absence. 

Not long after the creation of the office the ple- 
beians ascertained the advantage to be derived from 
having a judge chosen from their own order; and 
when Cnaeus Flavius, a scribe, had removed the pre- 
text on which the preetorsh.p had been confined to 
the patricians by publishing a book written by his 
master, Appius Claudius Caecus, in which were set 
out in detail the steps and formulas necessary for 
law, about the year 


carrying on an action at 
B. C. 336, patricians and plebeians held the office 
Q. Publilius Philo was the first pretor 
When the pretura 
(B. C. 246), one of the 
and the 


by turns. 
chosen from the plebeians. 
peregrina was added 
pretorships was held by a patrician, 
other by a plebeian, those chosen drawing lots for 
the office; and when the number was increased to 
four (B. C. 204), the same allotment was kept up. 
At first the preetor decided according to the law 
of the Twelve Tables, and wholly in controversies 
between Roman citizens; for such was the exclusive 
spirit of the Roman constitution, that none buta 
citizen was considered worthy the protection of 
their law. But as the power of Rome increased and 
her commerce extended, that exclusiveness was 
broken. The extension of commerce brought many ° 
foreigners to Rome, whose traffic did the general 
coffers fill, and the transactions of a commer- 
cial people created many disputes with foreigners, 
so that it was found impossible longer to refuse 
them justice. The creation of the pretura peregrina 
(pretorship for foreigners) is due to these circum- 
stances, It was the duty of the praetor peregrinus to 
decide all controversies to which a foreigner and a 
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Roman were parties, and those that were litigated 
between foreigners alone. The matters brought 
before him were mostly connected with the transac- 
tions of every-day life, such as sale, letting, partner- 
ship and mandate —the transactions which experi- 
ence proved were, for the most part, regulated by 
the same fundamental rules all the world over. The 
impropriety of deciding such controversies accord- 
ing to the strict Quiritarian law was at once per- 
ceived, and the pretor soon created for such contro- 
versies what was afterward called the law of nations, 
because it was supposed to be common to all 
nations. 

The law of nations was at first considered to be as 
much inferior to the jus civile as other nations were 
inferior to the Romans; but as they advanced in 
knowledge, and Greek literature and Grecian cus- 
toms became fashionable, the jus gentium came to be 
regarded not only as the law of nations, but also 
as the law of nature —the model to which all law 
ought to conform. Then it was that the preetor be- 
gan to supersede the rigor of the jus civile by his 
decisions, reviving therein, as was then thought, the 
rules by which nature had governed man while in a 
primitive state. He assumed the power of granting 
an action in special cases where no action could 
legally be brought, and in which an action, if 
brought, would have been inanis or inutilis. It was 
by means of fiction that the right of action was thus 
enlarged and extended, and for that reason these 
new actions were called actiones jfictitie and actiones 
utiles. An actio utilis was framed on some legally 
recognized right of action. Gaius (IV, 34) gives an 
instance of an actio utilis when the bonorum possessor 
or pretorian successor is feigned to be the civil heir. 

The jurisdiction of the praetor from time to time 
was much extended. The /ex Pinaria, passed about 
B, C. 850, directed the praetor to appoint a judex 
from among the decemviri for each action. The lex 
Aebutia, passed probably B. C. 170, and the leges 
Julie abolished several forms of the old statute pro- 
cess (legis actiones), which had gradually fallen into 
discredit, and introduced in their stead the system 
of formulas or written instructions of the praetor to 
the judex, Two cases only were reserved for statute 
process — apprehended damage and centumviral 
cases. Later (B. C. 149), L. Calpurnius Piso Frugi 
Censorinus, tribune of the people, secured the pas 
sage of a plebiscitum which established the first 
questio perpetua de repetundis to recover money un- 
justly taken or received by a Roman provincial 
magistrate from socii or Latins. It was called per- 
petua because it now became the duty of one of the 
pretors, probably the pretor peregrinus, to take cog- 
tizance of such cases, and it created a select body 
of judices, of senatorial rank, to sit with him. The 
appointment of these judices soon became almost as 
important an object of strife between the two orders 
#8 the magistracies had once been. Twenty-six 





years later, the lex Acilia de repetundarum appointed 
a special praetor, called pretor de repetundis, whose 
duty it was to take cognizance of all cases brought 
to recover money unjustly taken or received by Ro- 
man magistrates, judges or others in authority from 
socii or Latins. By this law the number of judices 
was increased to 450, who were to be named by the 
then pretor peregrinus, and were to include neither 
senators nor those of less than thirty or more than 
sixty years of age, with certain other restrictions. 
It directed the pretor repetundis, within ten days 
after his entry into office, to make the appointment 
of judices ; that their names be exposed to public 
view, announced in an assembly of the people, and 
written in the public registers. It was also his duty 
to appoint a patronus (that is, one who speaks for 
another, as distinguished from advocatus, who is one 
that stands by and gives advice, though during the 
empire the two became synonymous) if required, but 
the accused had the right of rejecting the one ap- 
pointed. Before proceeding to trial, the accuser was 
required to take an oath that he did not accuse an 
innocent person, and the defendant was required to 
give a list of those of the judices related to him. From 
those remaining the accuser chose 100, also except- 
ing those related tohim. The defendant then chose 
50 out of that 100, who acted as the judices for that 
trial. It also was the duty of the pretor to require 
the production of witnesses and documents, to ex- 
cuse the judices for cause, to swear them, to post- 
pone the day of trial, if necessary, and to order the 
questor to pay the fine received into the treasury. 
All Roman magistrates were required to appear be- 
fore the queestors, in the temple of Saturn, within 
five days of their entrance into office, and swear to 
keep the laws. (Wordsworth, p. 424.) 

At the time of the creation of the preetorship as a 
judicial office, judicial functions were exercised by 
the comitia centuriata, which was the highest court 
of appeal, and which alone had the right to try all 
offenses committed against the State, and all cases 
in which the caput of a Roman citizen was involved. 
It is true that Roman citizens were sentenced to 
death by the senate, but the right so to do had not 
passed unquestioned. The lex Porcia (B. C. 197) 
forbade the infliction of capital or corporal punish- 
ment upon Roman citizens by the sentence of a 
magistrate, and a /ex Sempronia, passed in the time 
of the Gracchi, declared that no commission for try- 
ing citizens on capital charges should be appointed 
without the consent of the people. Cicero was ban- 
ished because he had put to death, without trial, 
Roman citizens — Lentulus and his accomplices. 

There also were other law officers, known as the 
duumwiri perduellioni», by whom the surviving Hora- 
tius, after the defeat of the Curatii, was tried for 
the murder of his sister (Livy, I, 26), and the guasi- 
tores parricidii, if the two offices be not the same. 
But if a person was convicted by the duumviri, he 
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had the right of appeal to the people, as was done 
in the first case on record, that of Horatius, men- 
tioned above, and in the last case, that of Rabirius, 
whom Cicero defended before the people in an 
oration still extant. 

The kings presided in the judicia populi, where 
what are now called criminal actions were tried, 
and the consuls succeeded to their authority. In 
the absence of the consuls, the praetor presided. By 
the lex Valeria de provocatione (B. C. 508), which, by 
the way, was the first Roman law passed of which 
we have any record remaining, capital actions were 
to be tried before the quesitores. Sylla gave to one 
pretor the qguestiones de majestate, and to the other 
pretors those of peculatus and ambitus. At this 
time, in a judicium publicum, the pretor generally 
presided as questor, assisted by a judex questionis 
and a body of judices, called his consilium. 

The lex Alitia (A. U. C. 567) gave the pretor ur- 
banus the right to appoint, with the consent of a 
majority of the tribunes, guardians for infants and 
women in no one’s power. He also had jurisdiction 
of actions brought against guardians who were un- 
faithful in the discharge of their duties, and could 
remove them if found guilty. It was also part of 
his duty to fix the character and amount of the 
ward’s expenses. The ceremony of adoption took 
place before this pretor. 

When land was the subject of controversy, in the 
days before the dominion of Rome was extended 
beyond the immediate neighborhood of the city, 
the praetor went with the litigants to the spot, and 
there, in his presence, they performed the ceremony 
of manuum consertio— joining hands. Later, when 
the territory of Rome was enlarged, the parties 
went to the spot without the pretor, but with their 
witnesses, and finally the departure of the litigants 
was feigned. This ceremony and the one of affix- 
ing a seal to a deed or other paper, are what eth- 
nologists call ‘‘survivals;” they are examples of the 
continuance of a custom long after the reason for it 
has passed away, simply because it once existed. 
The pretor also had the right of summoning the 
army under his own auspices, and consequently 
that of convoking the comitia centuriata, and the 
jus cum populo agendi. 

In an actio the pretor pronounced no decree. He 
appointed a judex, whose business it was to in- 
vestigate the matter in dispute, and fo pronounce 
the sentence consistently with the furmula that was 
his authority for acting. The praetor simply said, 
‘‘Judicium dabo.” The execution of the sentence of 
the judex in a civil action rested with the pretor, 
through his lictors, but a stay of proceedings for 
thirty days was usually allowed. 

When the pretor gave a new action by his edict, 
he attached to it the limitation that the action must 
be brought within a year from the time the right of 
action accrued. Originally all rights of action were 





unlimited in duration. At the commencement of 
an action, the parties thereto went before the preetor 
with their counsel, where all matters relating to the 
pleadings and all the issues of law were settled, and 
only the questions of fact in the case left, which 
questions were sent to a judex or arbiter, to be by 
him determined before the expiration of the year of 
office of the pretor who appointed him. Certain 
other statutory actions had to be finished within 
eighteen months from the time of commencing them. 
After that period they could neither be prosecuted 
nor renewed, as the right of action was consumed. 
But while the plaintiff lost the right to continue 
this action, he had the right to commence another 
action de dolo if the delay was caused by the de- 
fendant. 

We saw in the case of Horatius that there was an 
appeal from the judgment of the duwmviri to the 
people, but during the republic it was only in crim- 
inal cases that there was any appeal, strictly speak- 
ing. In civil cases there was no appeal; each mag- 
istrate had power to decide finally all cases within 
the limit of his jurisdiction. But the execution 
could be stayed by the intercessio of a superior mag- 
istrate, or the appellatio of a tribune. There are 
cases on record in which one of the pretors has in- 
terposed against the proceedings of his colleague. 
Augustus Cesar, however, established a regular 
system of appeals at Rome to the praetor urbanus. 
Later, the appeal was from the pretor to the prafe- 
tus urbi, and in the reign of Theodosius II appeals 
were heard before a permanent commission, com- 
posed of the prefect, praetor and questor. 

The jurisdiction of the pretor during the empire 
had its foundation on equity, as distinguished from 
civil law; yet he was bound to stand by a positive 
law in all cases to which it was applicable. He ad- 
hered to precedent, and in fact in his edict simply 
codified and published the (edicta) decisions and 
precedents that would be binding upon himself and 
his judices during his tenure of office. This right 
of making an edict was given to the pretor by a lez 
Cornelia (passed by the dictator Sylla), the most 
important of the laws relating to the pretorship. 
By means of the edict, many new forms of action 
were introduced, for each preetor had the advantage 
of his predecessor’s edict, and could republish it 
with such amendments as experience’ had shown 
him were necessary, and with such additions as his 
sagacity could suggest. The edicts were orally pro 
claimed, were written on white tablets (in albo) and 
suspended in the forum in an open space, where 
people standing on the ground might see them, 
The pretor also had the power of issuing his ier- 
dictum, which was in the nature of a prohibitory or 
mandatory injunction. 

While the edict of the pretor did not have the 
force of a statute, its inferiority, although only theo- 
retical, had a vast influence in modeling the forms 
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and proceedings of Roman jurisprudence. The 
remedy or redress given to a plaintiff who based 
his claim on the civil law differed from the redress 
given to one who claimed under the pretor’s law 
(jus honorarium); and while this distinction pre- 
served the civil law pure and uncontaminated, and 
always distinguishable from the jus honorarium, it 
did so at the expense of simplicity of rule and 
uniformity of process. Until the introduction of 
the formula, the plaintiff had no remedy unless he 
could show that his case had been contemplated by 
the legislator, and the pretor himself had his hands 
tied, and was merely a piece of machinery. But the 


institution of the formulary process, and the power 
of issuing edicts and inventing new forms of action, 
made the prietor a second legislator, enlarged the 
scope of jurisprudence, and produced an enlarge- 


ment of the scheme of remedies. By means of 
fictions, remedies which the plaintiff would other- 
wise have lost by the change of procedure when 
statute process was abolished, were preserved ; per- 
sons whose rights had not been previously recog- 
nized were protected, the rigors of the ancient 
barbarous legislation mitigated, its narrowminded- 
ness liberalized ; the redress provided for the citizen 
was extended to the alien, and all this was done 
unobtrusively, by tacit rather than by open 
legislation, by innovations in the adjective code 
rather than by changes in the substantive code. 
(Poste’s Gaius, pp. 35, 517, 519.) 
C. H. Truax. 


—_——>—__—-. 


BLUE LAWS. 


The True Blue Laws of Connecticut and New Haven, and the 
False Blue Laws forged by Peters. Edited by J. Ham- 
mond Trumbull. 


LAS for the iconoclasm of the nineteenth century! 

History pales before it, and deeds of heroism and 
patriotic devotion are changed into myths and ro- 
mance, while the nebule of fancy and fiction are being 
developed into substance and systems. William Tell’s 
bow is broken, and Mother Goose and her six children 
help to filla pew in the Old South Meeting House, as 
it was before Boston saw its inmates migrating down 
to the new land. It has now invaded the precincts of 
jurisprudence, and the traditions of the common law 
are in danger of being swallowed up in a deluge of 
new notions, 

Who has not heard of the “ Blue Laws of Connecti- 
cut” ? or whoever doubted their authenticity till a 
degenerate son of that saintly Commonwealth saw fit 
to publish to the world that it never was the law that 
“no woman shall kiss her child on the Sabbath or fast- 
ing day,” although it has been known the world over 
that such was once the case. 

Such an invasion of the field of legal histury ought 
not to be suffered to pass without a brief notice, at 
least; but we should soon be told that there never 
were two such men as the renowned John Doe’ and 
Richard Roe, and that the rule in Shelley’s case is a 
figment of the brain. We are urged to the work, in 
part, from the consideration in which the author of 





this attack has hitherto stood as a historian, philolo- 
gist and general scholar, in which departments he has 
hitherto held a prominent rank. He has been regarded 
as an authority in American history. He is the only 
living man who can read Eliot's Indian Bible, and the 
dialects of the Nipmues, Mohawks and Iroquois are as 
familiar to him as the Doric and Ionic dialects are to a 
student in Grecian poetry He is a man of large and 
ready attainments, and has all the best qualities of a 
collector and digester of antiquarian lore. 

When such a man, with such a reputation and re- 
sources, undertakes to demolish a cherished idea in 
history and law, it is time to stop and examine the 
grounds upon which he approaches the object of his 
attack. 

He gives us, in the first place, a volume of three hun- 
dred and sixty pages, handsomly printed, and bound 
in the blue&t of cloth, and having upon its cover, in gilt 
letters, the “ sustinet qui transtulit,”’ which Connecticut 
long since adopted as the motto of that land of steady 
habits. In the next place, he gives us an introduction 
of forty-eight pages to the early laws of Connecticut, 
New Haven and Massachusetts. And this is followed 
by the first Constitution, the laws and orders of Con- 
necticut, the New Haven Code, and the laws and 
orders and judgments of the New Haven courts. 
These are contained in seven chapters, while to the 
eighth he has given the title of *‘ The Blue Law Forger- 
ies of Peters.’’ There are forty-five of these, covering 
seven pages, the last of which is in these words: 
” every male shall have his hair cut round according 
to a cap;”’ and he adds a note from the Rev. Mr, 
Peters’ history, ‘‘ the pumpkin, or pompion, is one of 
the greatest blessings, and held very sacred in New 
England. Its skin, or shell, serves for caps to cut the 
hair, and for very useful lanthorns.”’ In his final chap- 
ter, he gives us sundry early laws and judgments in 
other American colonies, among which are New York, 
Virginia, Maryland and Massachusetts, adding several 
pages of what he calls ** Blue Laws of England in the 
Reign of James the First.” 

As we have chiefly to do with the real Blue Laws, 
we shall suffer the other Codes referred to to pass for 
the present. The source and special field for these, if 
the veracious Rev. Mr. Peters is to be relied on, were 
what he calls ‘‘the Dominion of New Haven.” Our 
author affects to doubt the authenticity of this Code, 
although it is given in Peters’ history, as he does the 
story of the alarming incursions of the Windham 
frogs, which created so much alarm to Elder Dyer in 
their progress through the country. This is the more 
remarkable, when he tells us, in his introduction, of 
the use made of this history by Bishop Wilberforce in 
his history of the Episcopal church in America, as well 
as by other English divines, and gives sundry reprints 
in New York and Virginia, by lawyers and professors 
in college, in which these laws are spoken of as “ veri- 
table laws of New Haven colony,’’ some of which 
publications are as recent as 1867 and 1872. If to this 
we add, that we have the say so of thousands in their 
favor, he must be a bold man who should presume 
upon public credulity so far as to call them ‘“ forger- 
ies.”’ 

In the first place, it is not probable that a man would 
forge a code of laws, one of which says, in express terms, 
*““whosoever publishes a lye to the prejudice of his 
neighbor shall sit in the stocks, or be whipped fifteen 
stripes.’’ And yet, such a thing is possible. 
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While we are about as ready to give up our hold upon 
total depravity, as our belief in the Blue Laws, we 
confess our author has said many things which have 
rather staggered that confidence. In the first place, 
he gives us a biography of Peters, and quotes from the 
historian Trumbull, his own townsman, that “of all 
men with whom he had ever been acquainted, Dr. 
Peters he had thought, from his first knowledge of him, 
the least to be depended upon as to any matter of fact. 
especially in story telling.’’ He was driven out of the 
country in 1774 for his rank tory principles. ‘ He did 
not,”’ says Mr. Duykinck, “carry his point of dis- 
membering Connecticut, but he punished the natives 
almost as effectually by writing a book — his history of 
the State.”” The book is said to have been first pub- 
lished in 1781. Among the facts it contains is, that 
the water at Bellows’ Falls ‘is consolidated by press- 
ure by swiftness — to such a degree of induration, that 
no iron crow can be forced into it.’’ As we are more 
than half inclined to believe that this is an exaggera- 
tion, having often looked upon this wonderful water- 
fall, and as there is no original printed copy of these 
Blue Laws to be found, we are reluctantly led to sus- 
pect that the writer of this book had a show of reason 
in asserting that thisreverend gentleman forged them. 
This is strengthened by looking into Drake’s Diction- 
ary of American Biography, where we find Mr. Peters’ 
history spoken of as ‘the most unscrupulous and ma- 
licious of lying naratives ’’ — which language he seems 
to have borrowed from some prior writer. Even good 


Dr. Allen is obliged to admit, when speaking of his 
history, that ‘‘ it is embarrassed in its authority by a 


number of fables.”’ 

But if we yield the authority of this historian, what 
are we to do for “* Blue Laws’’ when we wish to abuse 
Connecticut? The hanging of the witches and Quakers 
in Massachusetts is too well fixed to her name to be 
wiped out; and when, in Congress and elsewhere, it is 
necessary to show her up, all that her would-be tra- 
ducer has to do is to call up a ghost or two of am exe- 
cuted Baptist to settle any controversy in which she is 
taking a part. So, until now, if Connecticut had to be 
arraigned at the public bar, it needed no other indict- 
ment than the stereotyped one of Blue Laws to con- 
vict her of all sorts of bigotry, whether in politics or 
religion. We give up this advantage reluctantly, but 
we hope some genius, as inventive as one of her own 
sons, will supply the country with some new form of 
invective and indignity. We rise from Mr. Trumbull’s 
book a sadder if not a wiser man, in thinking what 
the world will do without the Connecticut Blue Laws 
for a text-book. 

But, in sober earnest, the public owe a debt of 
gratitude to Mr. Trumbull for having laid forever this 
phantom of the early days of the Colonial history of 
our country, which has been called up so often by men 
who supplied want of brains and wit, by the empty 
shadow of what never had an existence. He has done 
it in the light of true history, and has vindicated for 
the founders of new England their claim for respect 
upon posterity and the world, for the purity of their 
lives, the independence of their opinions, and the wis- 
dom of their laws. Nobody could have done it better 
than Mr. Trumbull out of his rich store of archaic 
learning, and his familiarity with the rise and condi- 
tion of the social and political institutions of New 
England. 





COLLISION BETWEEN VESSELS.— RULES OF 
LAW APPLICABLE. 
SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1876. 
STEAMBOAT ATLAS ET AL., appellants, v. PHanrx 
INSURANCE COMPANY. 

While satisfaction for injury sustained is the true rule of 
damages ina case of collision, and no one can recover 
twice for the same injury, the reception of the amount 
of loss from insurers is no bar to an action subsequently 
commenced against the wrong-doer to recover for such 

oss. 

The cargo on board of a colliding vessel, at the time the 
collision occurs, is not liable for damage done by the 
ship in which it is carried. 

In cases of collision where both vessels are at fault, the 
rule of myer re | requires the damage done to both 
ships to be added together and the combined amount 
to be equally divided between the two. 

But innocent parties, such as shippers, consignees, etc., in 
such cases are entitled to full compensation, and to re- 
cover it may proceed in rem in the admiralty, or may 
bring a suit in personam in the same jurisdiction, or 
may resort to their common-law remedy in the State 
courts, or in the Federal Circuit Court if they can make 
proper parties to give that court jurisdiction. 

Commeeey negligence on the part of the libellant will 
not preclude recovery in admiralty in collision cases if 
the other party might, by due diligence, have pre- 
vented the disaster. 

Inevitable accident is a good defense in such a controversy 
where both vessels were free from blame, but it is un- 
availing if either or both were at fault. 

pga from the Circuit Court of the United 

States for the Eastern District of New York. 

Libel for damages from collision. The facts appear in 

the opinion. 

Mr. Justice CLIFFORD delivered the opinion of the 
court. 

Owners of ships and vessels are not liable, under 
existing laws, for any loss, damage or injury by col- 
lision, if occasioned without their privity or knowl- 
edge, beyond the amount of their interest in such ship 
or vessel and her freight pending at time the collision 
occurred. 

Subject to that provision in the act of Congress the 
damages which the owner of the injured vessel is en- 
titled to recover are estimated in the same manner as 
in suits for injuries to other personal property, and the 
claim for compensation may in certain cases extend to 
the loss of freight, necessary expenses in making re- " 

. ” . 
pairs, and unavoidable detention. 

Restitutio in integrum is the leading maxim in such 
cases, and where repairs are practicable the rule fol- 
lowed by the admiralty courts in such a case is that 
the damages assessed against the respondent shall be 
sufficient to restore the injured vessel to the condition 
in which she was at the time the injury was inflicted. 
The Clyde, Swabey, 24; The Gazelle, 2 W. Rob. 280; 
The Baltimore, 8 Wall. 385; Williams & Bruce’s Prac. 
77; 1 Pars. on Ship. 538; The Pactolus, Swabey, 174. 

Sufficient appears in the record to show that the 
libellants became the insurers of the cargo of the canal 
boat named in the libel, consisting of linseed, in the 
sum of $14,500, for a voyage from the port of New 
York to the port of New Brunswick in the State of 
New Jersey; that the canal boat, with her cargo on 
board, was taken in tow at the port of departure by 
the steamtug called The Kate; that the steamtug with 
her tow, including the canal boat and two other ves- 
sels, proceeded in safety to New Brighton, where the 
whole flotilla remained until the next morning, when 
they started for the port of destination, the steamtug 
heading north-west-by-north, and taking her course 
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across the kills directly for Port Johnson, on the Jer- 
sey shore; that the steamtug with the canal boat and 
the two other vessels in tow kept that course until she 
was within one hundred and fifty yards of the shore, 
when the master, being then in the pilot-house, heard 
the whistle of a steamboat about one-tenth of a mile 
distant; that it was a single blast, being the signal 
that the respective boats as they approached should 
pass to port; that the master of the steamtug having 
the canal boat in tow answered the signal by blowing 
his whistle twice, which is the proper signal that the 
boats should pass to starboard, it being unsafe for him, 
owing to the state of the tide and the conformation 
of the adjacent shore, to attempt to pass the approach- 
ing vessel on the port side; that the signal given was 
the proper one; and the charge is that the master of 
the steamtug immediately starboarded his helm and 
that the approaching vessel, which proved to be the 
steamtug The Atlas, within a minute ran into the 
steamtug having the canal boat in tow, with great 
force and violence, staving her.in from her plank-shear 
to the third plank below her water-line, which caused 
the steamtug and canal boat she had in tow to sink, 
whereby the cargo of the canal boat became a total 
loss; and the libellants also charge that the loss was 
wholly occasioned through the fault, negligence, and 
want of skill of those in charge of the approaching 
steamtug. The Friends, 4 Moore’s P. C. C. 319. 

Process was served and the claimants appeared and 
filed an answer, setting up the several defenses al- 
leged in the record. Testimony was taken on both 
sides, and the parties having been fully heard, the 
District Court entered an interlocutory decree that 
the damages claimed by the libellant were caused 
by the, mutual fault of the steamtug Kate and the 
steamboat Atlas, and that the libellants do recover 
against the steamboat Atlas one-half of the damages 
by them sustained by reason of the collision, and that 
the cause be referred to a commissioner to ascertain 
the amount. 

Pursuant to the decretal order the commissioner 
reported that the whole amount of the damages to the 
date of the report was $13,617.02, and that the libel- 
lants were entitled to recover one-half of that sum, 
to wit, $6,808.51. Exccptions were filed by the libel- 
lants to that report, upon the ground that they are 
entitled to the entire amount of the damages sus- 
tained, but the court overruled the exception, con- 
firmed the report, and entered a final decree in con- 
formity with the report. Both parties appealed to the 
Cireuit Court, where the parties having been again 
fully heard, the Circuit Court entered a final decree 
affirming the decree of the District Court, and both 
parties appealed to this court. 

Since the appeal was entered here the parties have 
been fully heard, and they have filed in the cause a 
written stipulation to the effect following: (1) That 
the claimants insist only that the decree of the Circuit 
Court should be affirmed, the parties agreeing that the 
collision occurred through the mutual fault of the 
steamboats Atlas and Kate. (2) That the libellants 
admit that both the steamboats were in fault, but in- 
sist that they are entitled to recover for their full 
loss, and that the decree, being for a moiety only, 
should be reversed on that account, and that a decree 
should be entered for the entire damages that the 
owners of the cargo of the canal boat sustained by the 
collision. 

Other questions involved in the record being waived, 





the court will confine its attention to the single inquiry, 
whether the ruling of the court below in overruling 
the exception of the libellants to the report of the 
commissioner is or is not correct. 

Satisfaction to the libellant for the injury sustained 
is the true rule of damages in a case of collision, by 
which is meant that the measure of compensation shall 
be equal to the amount of injury received, and that 
the same shall {be calculated for the actual loss occa- 
sioned by the collision, upon the principle that the 
sufferer is entitled to complete indemnification for his 
loss, without any deduction for new materials used 
in making repairs, as is prescribed in the law of marine 
insurance. Complete recompense for the injury is re- 
quired, nor is the guilty party in such a case entitled 
to deduct from the amount of the damages any sum 
which the libellant has received from an underwriter 
on account of the same injury, the rule being that a 
wrong-doer in such a case cannot claim the benefit of 
the contract of insurance if effected by the person 
whose property he has injured. Maude & P. on Ship. 
(3d ed.) 465; Flanders on Ins. 591. 

Instead of that the law is well settled that the re- 
ception of the amount of the loss from the insurers is 
no bar to an action subsequently commenced against 
the wrong-doer to recover compensation for the injury 
occasioned by the collision. Mason v. Sainsbury, 3 
Doug. 61. 

Authorities to that effect are numerous, and it was 
expressly decided by the judges, in Yates v. White et 
al., 4 Bing. N. C., that the defendants in such a case 
were not entitled to deduct from the amount of dam- 
ages to be paid by them a sum of money paid to the 
plaintiff by insurers in respect of such damage. 

None can recover compensation twice in respect of 
the same injury, but what the plaintiff recovers under 
his policy of insurance is not compensation for dam- 
ages but a payment under a contract independent of 
the claim against the wrong-doer, and the better opin- 
ion is that the principle which excludes double com- 
pensation does not strictly apply to obligations not in 
the same right. May on Ins. 555. 

Compensation by the wrong-doer after payment by 
the insurers is not double compensation, for the plain 
reason that insurance is an indemnity, and it is clear 
that the wrong-doers are first liable, and that the in- 
surers, if they pay first, are entitled to be subrogated 
to the rights of the insured against the insurers. 

Support to that proposition is found everywhere, 
and some of the authorities go further and decide that 
the suit against the wrong-doer for the benefit of the 
insurer must be prosecuted in the name of the injured 
party. Randall v. Cockran, 1 Ves., Sen. 90; Godsall v. 
Boldero, 9 East, 81; Irwing v. Richardson, 1 B. & Adol. 
196; Case v. Davidson, 5 Maule & Selw. 81; Clark v. 
Blything, 2 Barn. & Cresw. 256. 

Suppose that is so, still it cannot affect the question 
in this case, which is whether the decree should be for 
a moiety only of the damages occasioned by the col- 
lision or for the entire amount. Waiving the question 
of parties it is clear that the respondents are liable for 
one or the other of those amounts. 1 Park. on Ins. 
(8th ed.) 330; Insurance Co. v. Sainsbury, 3 Doug. 245; 
Yates v. Whyte, 4 Bing. N. C. 282; 2 Marsh on Ins. 
(2d ed.) 794; 2 Park. on Ins. (8th ed.) 969; 2 Phillips on 
Ins. (5th ed.), § 2001. 

Beyond all doubt the owners of a ship or vessel 
injured by collision may proceed to recover compen- 
sation either against the owner or against the mas- 
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ter personally, or against the ship herself, at their elec- 
tion. The Volant, 1 W. Rob. 387; Maude & P. on Ship. 
(8d ed.) 466. 

Argument to support that proposition is unnecessary, 
but it is equally well settled that the cargo which is on 
board the colliding vessel at the time the collision 
occurs is not liable for the damage done by the ship 
in‘ which it is carried. The Victor, 1 Lush. Adm. 
R. 76. 

Damage is sometimes said to be done by the ship, 
but that is a mere form of expression, the truth being 
that it is either done by the owner or by the master 
and crew employed by the owner, who is responsible 
for their conduct, because being employed by the 
owner they are his agents, but they are not the agents 
or servants of the owner of the cargo, and for that 
reason the cargo is not liable for the consequences of a 
collision. 

Matters of fact need not be discussed in this case, as 
it is admitted by the parties that the collision oc- 
curred through the mutual fault of the steamboat 
Atlas and the steamtug Kate which had the canal 
boat in tow with her cargo on board. Both courts 
below gave the libellants a moiety of the damages as- 
certained by the commissioner, and the appellees insist 
that the decree of the Circuit Court is correct. On 
the other hand the appellants insist that they are enti- 
tled to recover the entire damages occasioned by the 
collision, and that the decree of the Circuit Court 
should be reversed. 

Disasters of the kind occur from different causes 
and under very different circumstances, and the rules 
of admiralty law applicable in the determination of 
such controversies vary to meet the varying circum- 
stances which give rise to the accident. Judicial ex- 
perience has given no better guide than that furnished 
by Lord Stowell, than whom no abler judge ever pre- 
sided over the admiralty court of the parent country. 
Speaking uf such disasters, he remarked to the effect, 
that there were four possibilities under which an acci- 
dent of the kind may occur. In the first place, it may 
happen without blame being imputable to either party ; 
as where the loss is occasioned by a storm or any other 
vis major. In that case the misfortune must be borne 
by the party on whom it happens to fall, the rule be- 
ing that the party not injured is not responsible to the 
losing ‘party in any degree. Secondly, a misfortune 
of the kind may arise when both parties are to blame; 
as where it appears that there has been a want of due 
diligence or of skill on both sides; and he adds that 
in such a case the rule of law is that the loss must be 
apportioned between them as having been occasioned 
by both. Thirdly, it may happen by the misconduct 
of the suffering party only, and then the rule is that 
the sufferer must bear his own burden. Lastly, he re- 
marks, that it may happen from the fault of the ship 
which ran the other down, and in that case the injured 
party is entitled to an entire compensation from the 
other. The Woodrop, 2 Dodson, 85. 

Freedom from fault is a good defense in a cause of 
collision against a claim for damage promoted by an 
injured party and it entitles the promoter of such a 
suit to full compensation from the opposite party, if 
proved to be guilty. Where neither party is in fault 
and the damage was the result of unavoidable acci- 
dent, the rule thet the loss must be borne by the party 
on whom it fell is one of universal application. The 
Shannon, 1 W. Rob. 470; The Itinerant, 2 id. 243; The 
Locklibo, 3 id. 318; The Morning Light, 2 Wall. 560. 





Under the second of the foregoing rules— when 
both vessels are in fault— the sums representing the 
damages are added together and the amount is equally 
divided between the parties, and that rule prevails in 
all cases where there is mutual fault, even though one 
of the vessels may have been much more in fault than 
the other. Fault being imputed to both vessels, and 
the charge being proved, the inquiry which was most 
to blame is immaterial, as the damages must be di- 
vided between the two, according to the rule provided 
in the admiralty courts. Wau v. Sheffer, 8 Moore’s 
P. C. C. 87. 

Attempt was made in the Court of Sessions in Scot- 
land to establish an exception to that rule, and the 
court finding, in a case where both vessels were in 
fault, that the greater share of the blame rested on 
one, decided that her owners were liable for two-thirds 
of the damage. Maude & P. on Ship. (3d ed.) 470; Le 
Neve v. Shipping Co., 1 Shaw’s Cas. 378. 

Prompt appeal was taken from that decree to the 
House of Lords, where -the decree was reversed, upon 
the ground that the true rule was the one laid down 
by Lord Stowell, that where a misfortune of the kind 
happens from the want of due diligence or skill on 
both sides, the loss must be apportioned between them 
as having been occasioned by the fault of both. Hay 
v. Le Neve, 2 Shaw’s H. of L. Cas. 400; The Washing- 
ton, 5 Jurist, 1067. 

Both vessels being in fault the positive rule of the 
court of admiralty, says Lord Denman, requires the 
damage done to both ships to be added together and 
the combined amount to be equally divided between 
the owners of the two. De Vaux v. Salvador, 4 Adol. 
& Ellis, 431. 

Innocent parties in cases of the kind are entitled to 
full compensation, but the admiralty rule as between 
wrong-doers is that the combined amount of the dam- 
age shall be divided between the owners of the two 
offending vessels. Text-writers, of standard author- 
ity, as well as courts, have adopted the same rule, aud 
hold that where both vessels are in fault, the loss must 
be apportioned between them as having been occa- 
sioned by the fault of both. Maclachlan on Ship. 
2d ed.) 286; 1 Pars. on Ship. 527; Williams & Bruce’s 
Prac. 71. 

All of these writers and many others lay down 
the rule that where both parties are to blame the 
loss must be apportioned between them, and the au- 
thors last cited say that the rule is founded upon the 
principle which, from ancient times, has been applied 
in the admiralty court, that damage by a common 
fault shall be considered as a common loss. The Lima, 
4 Jurist (N. S.), 147; The Aurora, Lush. Adm. R. 329. 

Strict justice would require, said Dr. Lushington, 
that the burden of making good the loss should fall 
upon the two delinquents in proportion to their de- 
linquency, but in practice the proportion is impossible 
to be ascertained. Such arule, if adopted, would be 
utterly impracticable, for the reason that the court 
cannot apportion the loss according to the quantum of 
neglect or culpability on the one side and the other, 
hence equal apportionment is the universal rule where 
there is mutual fault, even though the fault on one 
side may be much greater than the fault on the other. 
The Milan, Lush. Adm. R. 401; The Linda,4 Jurist 
(N. 8.), 147. 

Courts and text-writers in all or nearly all of these 
cases appear to have proceeded, throughout the period 
which they cover, upon the ground that the rule of 
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apportionment requiring each party, where both are 
in fault, to bear a moiety of the loss, applies solely to 
the case of the wrong-doers, and that proof of entire 
innocence or freedom from fault isa good defense to 
every portion of a claim for damage, and that it enti- 
tles the prompter of a suit for such a claim to full 
compensation for his loss from the guilty party. Op- 
posed to that conclusion is the case of The Milan, 
Lush. Adm. R. 401, in which Dr. Lushington remarks 
to the effect that the practice of the court of admi- 
ralty appears to have been uniform, that where both 
ships are to blame, the owners of cargo equally with 
the owners of ships recover a moiety of their dam- 
ages, except in cases where the statute prescribes a 
different rule; and the learned judge refers to the re- 
ported case of Hay v. Le Neve, 2 Shaw’s Scotch Ap- 
peals, 405, in support of the proposition. 

Other cases are also referred to for the same pur- 
pose, but the reporter appends a note to the case that 
the other cases are not reported. Enough appears in 
that case to show that both ships were in fault, the one 
for the want of lights and the other for the want of a 
sufficient lookout, and the decree was that the whole 
of the damages sustained by the libellants for the ship 
and cargo should be borne equally by the litigant par- 
ties, but it was the owners of the injured ship who 
promoted the claim, and it does not appear that the 
question before the court here received any considera- 
tion at the bar or by the court. 

Two admissions are made by the court in the case of 
The Milan, which it is important to notice, as they 
are undoubtedly correct and will afford much aid 
in disposing of the question involved in the present 
record: (1) That the owner of the cargo, in such a 
controversy, could recover for his whole loss in an ac- 
tion at law. (2) That the owner of the cargo, in 
such a case, is to be considered as a perfectly innocent 
party. 

Nothing is more clear than the right of a plaintiff, 
having suffered such a loss, to sue in a common-law ac- 
tion all the wrong-doers, or any one of them, at his elec- 
tion, and it is equally clear that if he did not contrib- 
ute to disaster he is entitled to judgment in either 
case for the full amount of his loss. He may proceed 
against all the wrong-doers jointly, or he may sue them 
all or any one of them separately, but if he sues them 
all jointly and has judgment, he cannot afterward sue 
them separately, or if he sues one separately and has 
judgment, he cannot afterward sue them all in a joint 
action, because the prior judgment against one is, in 
contemplation of law, an election as to that one to 
pursue his several remedy, but it is no bar to the suit 
for the same wrong against any one or more of the 
other wrong-doers. Murray v. Lovejoy, 2 Cliff. 196; S. 
C., 3 Wall. 19; Smith v. Hines, 2 Sumn. 348; Webster 
v. Railroad, 38 N. Y. 261. 

Acts wrongfully done by the co-operation and joint 
agency of several persons constitute all the parties 
wrong-doers, and they may be sued jointly or sever- 
ally, and any one of them, said Spencer, Ch. J., is 
liable for the injury done by all, if it appear either 
that they acted in concert, or that the act of the in- 
dividual sought to be charged ordinarily and natur- 
ally produced the acts of the others. Guile v. Swan, 
19 Johns. 382. 

Confirmation of the second admission is not re- 
quired, as sufficient has already been remarked to 
show that the proposition is correct and that it is uni- 
versally approved. 





Shippers haviug lost cargo, by such a disaster, may 
pursue their remedy by libel in personam 
the offending vessel, or they may, at their election, 
proceed in an action at law, either in the Circuit 
Court, if the parties are citizens of different States, 
or in a State court, as in other cases where the Fed- 
eral and State courts have concurrent jurisdiction. 
Steamboat Co. v. Chase, 16 Wall. 533; The Belfast, 7 id. 
644. 
Suitors have a right to a common-law remedy in all 
cases where the common law is competent to give it. 
Consignees or shippers injured in their property by 
collision may proceed in rem in the admiralty, or they 
may bring a suit in personam in the same jurisdio- 
tion, or they may elect not to go into admiralty at all, 
and may resort to their common-law remedy in the 
State courts or in the Circuit Court of the Unted 
States, if they can make proper parties to give that 
court jurisdiction. 

Common-law remedies in cases of tort, as given in 
common-law courts, and suits in personam in the ad- 
miralty courts of this country, bear a strong resem- 
blance to each other in respect to parties, and the effect 
of a recovery by the injured party against one or all 
of the wrong-doers and the extent of redress to which 
an innocent party is entitled against the wrong-doer. 
Simpson v. Hand, 6 Whart. 321. 

Different systems of pleading and modes of pro- 
ceeding prevail in the two jurisdictions, and in some 
few respects there is a difference in the rules of evi- 
dence adopted in the admiralty court from those 
which prevail in common-law actions. All know that 
the libel in the admiralty court takes the place of the 
declaration in an action at law, and that the answer is 
the substitute for the plea of the defendant. 

Contributory negligence on the part of the libellant 
cannot defeat a recovery in collision cases, if it appears 
that the other party might have prevented the disas- 
ter, and that he also did not practice due diligence 
and was guilty of negligence and failed to exercise 
proper skill and care in the management of his vessel. 
Proof of the kind will defeat a recovery at common 
law, but the rule in the admiralty is that the loss in 
such a case must be apportioned between the offend- 
ing vessels as having been occasioned by the fault of 
both, but the rule of the common law and of the ad- 
miralty are the same where the suit is promoted by an 
innocent party, except that the moiety rule may be 
applied in the admiralty if all the parties are before 
the court and each of the wrong-doers is able to re- 
spond for his share of the damage. Subject to that 
qualification the remedy of the innocent party is sub- 
stantially the same in the admiralty as in an action at 
law, the rule being that in both he is entitled to an en- 
tire compensation from the wrong-doer for the injury 
suffered by the collision. Colgrove v. Railroad, 20 N. 
Y. 493; Catlin v. Hills, 8 C. B. 125; Vanderplank v. 
Miller, 1 Moo. & Mal. 169. 

Goods shipped as cargo, and their owners, as in the 
case before the court, are innocent of all wrong, and 
the owners of the cargo may sue the owners of one of 
the ships or both, and they may sue at law or go into 
the admiralty, at their election, and having proved 
their case they are as much entitled to full compensa- 
tion in the admiralty as they would have been if they 
had elected to pursue their common-law remedy, saved 
to them by the proviso contained in the 9th section of 
the judiciary act. 1 Stats. at Large, 77. 

Co-wrong-doers, not parties to the suit, cannot be 
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decreed to pay any portion of the damage adjudged to 
the libellant, nor is it a question in this case whether 
the party served may have process to compel the other 
wrong-doers to appear and respond to the alleged 
wrougful act. 

Even suppose that the case of The Milan is a correct 
exposition of the admiralty law as administered in the 
jurisdiction where the decision was made, still it can- 
not control the question before the court, for the rea- 
son that the rule of practice here is different, as is 
clearly shown by the judgment of this court delivered 
at the last term of the court. The Alabama v. Game- 
cock, 2 Otto, —. 

Counsel of experience and ability attempted to main- 
tain in that case the same theory as that now advanced 
in argument here by the appellees, and they cited The 
Milan, Lush. Adm. 403; The Atlas, 4 Ben. 28, and 
8. C., 10 Blatchf. 460, in support of the proposition 
which they desired the court to adopt. Suffice it to 
remark, by the way of expianation, that all the parties 
interested in the case then under argument were be- 
fore the court, which is all that need be said in respect 
to the operation of such a theory if applied in a case 
where the parties interested were duly served and 
were present, and it did not appear that each of the 
respondents was not able to respond fora moiety of 
the damages suffered by the owner of the cargo. 

Contingencies are also portrayed in which it is con- 
ceded that the theory may be applied without serious 
injustice or inconvenience; but the court proceeds to 
say that it would seem to be just that the owner of the 
cargo, who is supposed to be free from fault, should 
recover the damage done thereto from those who 
caused it; adding, that if he cannot recover from 
either of them such party’s due share, he ought to be 
able to recover it from the other, and that the same 
reason for a division of the damage does not apply to 
the owner of the cargo as applies to the owners of the 
ships. Remarks are then made to show that the 
moiety rule is both just and expedient between the 
ships where both are at fault; but the court proceeds 
to say that, if either is unable to pay his moiety of 
damage, there is io good reason why the owner of the 
cargo should not have a remedy over against the other, 
and finally remarks, that the moiety rule was adopted 
for the better distribution of justice between wrong- 
doers, and that it ought not to be extended so far as to 
inflict positive loss to innocent parties. The Gregory, 
9 Wall. 516. 

Much care was taken in framing the decree in that 
case, which, of itself, shows to a demonstration that 
the court never intended to adopt a theory which 
would fail to give innocent parties full compensation 
suffered by a collision, and that they never meant to 
extend the moiety rule so as to do injustice to an inno- 
cent tow or to the owner of cargo. Such a result can 
never be sanctioned by the justices of this court, so 
long as they adhere to the rule that when a third 
party has sustained an injury to his property from the 
co-operating consequences of two causes, though the 
persons producing them may not be in intentional con- 
cert to occasion such a result, the injured person is 
entitled to compensation for his loss from either one 
or both of them, according to the circumstances of the 
incident. The New Philadelphia, 1 Black, 76; Boyer v. 
Sturgis, 24 How. 122. 

Except when both parties are to blame, the offend- 
ing party can recover nothing, whether he pursues his 
remedy in the admiralty or at common law. Where 





both are to blame, neither can recover any thing at 
common law, but the admiralty requires each to suffer 
a moiety of the loss, to be ascertained in the manner 
already explained. 

Parties without fault, such as shippers and consign- 
ees, bear no part of the loss in collision suits, and are 
entitled to full compensation for the damage which 
they suffer from the wrong-doers, and they may pur- 
sue their remedy in personam, either at common law 
or in the admiralty, against the wrong-doers, or any 
one or more of them, whether they elect to proceed at 
law or in the admiralty courts. 

Such a party is not required, in any event, to bear 
any portion of the loss suffered by others, the rule 
being that where the collision occurs exclusively from 
natural causes, without any fault of either of the col- 
liding vessels, the loss shall rest where it happens to 
fall, on the principle that no one is responsible for 
such a disaster when produced by causes over which 
hnman skill and prudence can exercise no control. 

Inevitable accident ,is a good defense in such a con- 
troversy, where both vessels are free from blame, but 
it is utterly unavailing if either or both were in fault. 
Where the vessel of the respondent is alone in fault, 
the libellant is entitled to recover full compensation 
for his damages, and the rule is that if the vessel of 
the libellant is alone in fault the decree must be for 
the respondent, that the libel be dismissed. 

Cases also arise where both vessels are in fault, and 
the repeated decisions of this court have established 
the rule that, in that contingency, the damages shall 
be equally apportioned between the offending vessels, 
as having been occasioned by the fault of both. The 
Catharine, 17 How. 177; The Sunnyside, 1 Otto, 216; 
The Continental, 14 Wall. 355; The Morning Light, 2 id. 
560; The Pennsylvania, 24 How. 313. 

Innocence entitles the loser to full compensation 
from the wrong-doer, and it isa good defense against 
all claims from those who have lost. Individual fault 
renders the party liable to the innocent loser, and is a 
complete answer to any claim made by the faulty 
party, except in a case where there is mutual fault, in 
which case the rule is that the combined amount of 
the loss shall be equally apportioned between the 
offending vessels. 

Decree reversed and the cause remanded, with di- 
rections to reverse the decree of the District Court, 
and to enter a new decree in favor of the libellants for 
the entire damages as ascertained by the commis- 
sioner. 

——__ + ——__—_ 
FINANCIAL LAW. 


Drrectors OF PRIVATE BANK NOT COPARTNERS.— 
ATTORNEY TO TRANSFER StTocK; DEATH oF, RE- 
VOKES AUTHORITY OF SUBSTITUTE.— DAMAGES FOR 
CONVERSION OF StTocK.— TAXATION; BANKING 
House AND Lot; ESTIMATE OF VALUE OF BANK- 
Inc Hovuse.—INcOMING PARTNERS IN BANKING 
FrrM; RELEASE OF OUTGOING PARTNERS. 


N the case of Bennett et al. v. Dean, decided by the 
Supreme Court of Michigan, at the January term, 
1877, Dean sued Alonzo Allen and Theodore Bennett, 
as copartners doing business under the name and style 
of the “National Savings Bank of Jackson, Michi- 
gan,” and he was allowed, in the court below, to re- 
cover against Alonzo and Allen Bennett, the court 
holding them estopped from showing, as defense, that 
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they were not partners, by reason of their having 
silently allowed Theodore G. Bennett to represent 
them in printed notices to be partners as alleged. It 
was conceded they were not, in fact, such partners. 
These notices represented that Alonzo and Allen were 
directors of the bank, but did not import or imply the 
existence of partnership, or any connection by them 
involving the liabilities of such a relation. The Su- 
preme Court held, that it was not competent for Dean 
to claim to have been led by these publications to sup- 
pose plaintiffs in error were partners, and as a conse- 
quence to have trusted the bank; that the most he 
could insist upon is, that they should be held to the 
liabilities which the representations averred them to 
have assumed. 

The effect of the death of an attorney in fact to sell 
and transfer stock, upon the power of his substitute, 
was considered in the case of Lehigh Navigation Co. v. 
Mohr, decided by the Supreme Court of Pennsylvania 
January 15, 1877. The court held, that the powers of 
the substitute ceases upon the death of the attorney. 
In this case, Sophia Mohr appointed her general attor- 
ney in fact to sell and transfer all stocks or loans owned 
by her, with power of substitution. The general at- 
torney appointed a substitute, and died; after the 
attorney’s death, the substitute transferred certain 
loans of the principal, and embezzled the proceeds. 
The court held, that the corporation permitting this 
transfer were liable to the principal for the value of 
this loan. 

In the case of Wagner v. Peterson, decided by the 
Supreme Court of Pennsylvania, January 15, 1877, it 
was held, that where, in an action for the conversion 
of corporate stock, plaintiff waives the tort and sues in 
assumpsit, the measure of damages is the market 
value of the stock at the time of conversion. It is not 
the rule, even in the action of trover in such a case, 
that the plaintiff is entitled to recover the highest 
price which the stock would have commanded at any 
time before the trial. That rule is confined to the 
case where there is a duty or obligation devolved upon 
a defendant to deliver such stock at a particular time, 
and that duty or obligation has not been fulfilled. 

The Supreme Court of Minnesota, in the case of 
State v. Citizens’ Nat. Bank of Fairbault, decided Janu- 
ary 17, 1877, hold, that in the exposition of tax laws 
under the constitution of that State, which requires 
equality and uniformity in the imposition of taxes 
upon property upon a cash valuation, such a construc- 
tion must be adopted as will avoid duplicate taxation, 
unless a contrary interpretation is compelled by some 
express provision or necessary implication of the stat- 
ute. Under chapter 1,General Laws of Minnesota for 
1874, the banking office and lot lawfully owned and 
occupied, as its place of business, by a national bank 
created under the laws of Congress, is not liable to 
assessment and taxation as real estate ‘‘ eo nomine”’ 
against the bank. 

In the case of People ex rel. Tradesmen’s Bank v. 
Commissioners of Taxes, decided January 12, 1877, by 
the Supreme Court of this State, at the First Depart- 
ment General Term, an interesting question in relation 
to taxation of national banks was passed upon. The 
capital stock of the relator was $1,000,000, in shares of 
$40 each, par value. Its banking-house was assessed at 
$200,000, which was less than its actual value. The 
market value of each share was $56. By chapter 761, 
Laws 1866, under which a tax is imposed upon the 
shares of national banks, it is provided that in ‘‘ mak- 





ing such assessment there shall be deducted from the 
value of such shares such sum as is in the same pro- 
portion to such value as is the assessed value of the 
real estate of the bank to the whole amount of the 
stock of the said bank.” The court held, that the 
market value of the shares was that which is required 
for assessment, but that in making the deductions 
the nominal value of the shares was to be regarded. 
In this case the banking-house appeared to be one- 
fifth the actual capital. The assessment should be for 
each share $56, from which should be deducted one- 
fifth, $11.20; the assessed value of the shares would 
therefore be $44.80 each. 

In the case of Billborough v. Holmes, 35 L. T. Rep. 
(N. 8S.) 759, decided December 16, 1876, in the Chancery 
Division of the English High Court of Justice, the 
facts were these: A firm of bankers was in the habit 
of receiving money on deposit, paying interest there- 
on, and giving deposit notes. Whenever achange was 
made, either by additional payments or by drawings 
out, in the amount of the deposit, the old deposit note 
was given up, and a new one given for the new balance. 
In 1872, two new partners were taken into the firm. 
One of the original partners died in the same year, 
the other original partner died in 1874. The business 
was carried on by the new partners alone until 1875, 
when the bank stopped payment. The firm continued to 
receive money on deposit, giving notes as before, such 
notes bearing the same signature as those issued by the 
original partnership. The new firm also paid, or cred- 
ited, interest to the depositors until the bank failed. 
After the failure, the depositors carried in proofs 
against the estates of the bankrupt partners, and then 
sought to prove for the balance against the estate of 
an original partner. The court held, that the deposit- 
ors had, by their acts, accepted the liability of the new 
partners in lieu of that of the old partners, and that 
the latter were consequently released. 

—_———__@—————— 


INSURANCE LAW. 
EQUITABLE OWNERSHIP OF PROPERTY SUFFICIENT 
TO SUSTAIN FIRE Po.icy. 


THE case of Farmers’ Mut. Fire Ins. Co. v. Fogleman, 

2 Mich. Lawyer, 201, decided by the Supreme Court 
of Michigan at the January term, 1877, was an action 
upon a fire policy upon a barn situated on a farm. The 
insured, the plaintiff below, in his application, stated, 
in answer to a question, that he was owner of the build- 
ings to be insured, and of the farm. The defense was 
that the answer was false. The evidence showed that 
the legal title to the farm was in his wife; that just 
before her marriage with the plaintiff her father bought 
the farm for her, paying $2,000 in cash, she giving back 
to the vendor a mortgage for $4,000 for the balance of 
the purchase price; that it was arranged between her, 
her father and the plaintiff, that the latter and his wife 
should go upon the farm, cultivate and improve it, care 
for and support the family, and pay off the incum- 
brance, and that she was thereupon, on request, to con- 
vey the farm to the plaintiff. At the time of the 
application he was carrying out this arrangement, had 
moved at once after the marriage upon the place, cul- 
tivated and improved it and made repairs, and paid the 
most of the incumbrance, and was proceeding in good 
faith to perform his part of the verbal arrangement. 
It is urged on behalf of the company that the arrange- 
ment between plaintiff, his wife and her father, did not 
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amount to any contract, but left plaintiff to go on or 
not, as he chose, and that therefore he had no equitable 
claim upon the property. The court held that the 
whole circumstance went to show an undertaking on 
the part of the insured to perform the verbal arrange- 
ment, and a part performance thereof in good faith on 
his part, which hi 1 gone so far that he could not retire 
from it without great loss, and that the ruling that he 
was upon the facts equitable owner was correct, and 
that as such he was entitled to insure, and that such 
ownership is sufficient to support the statement in the 


application. 
——__>_—— 


BILLS OF LADING—WHEN TITLE UNDER, 
VESTS.— CONFUSION OF GOODS.— DELIV- 
ERY OF GOODS TO TRUE OWNER 
INSTEAD OF CONSIGNEE. 


N the case of Hentz v. The Steamship Idaho, just de- 
cided by the Supreme Court of the United States, 
one Forbes obtained, April 1, 1869, from the master of 
the brig Colson, then lying at New Orleans, a bill of 
lading for 139 bales of cotton, designated by specified 
marks. There was then none of the cotton delivered. 
These bills were indorsed to Porter & Co., and drafts 
made against them, which were paid on the 8th of 
April. One hundred and forty bales of cotton bear- 
ing the same marks described in the bill of lading were 
delivered to the Colson, Forbes taking a bill of lading 
for one bale only. Thereafter, Forbes took this cot- 
ton from the Colson, and, re-marking the bales, shipped 
it to New York by another ship, with 25 other bales. 


Against this shipment Forbes drew on the firm of 


Shaeffer & Co., into whose possession the whole ship- 
meut came when it reached New York. Shaeffer & 
Co., knowing of the fraud of Forbes, obliterated the 
marks on the various bales so that one could not be 
distinguished from another, and sold the same to one 
Mann, a clerk of theirs, who shipped the same to 
Liverpool by the steamer Idaho, consigned to the order 
of James Finlay & Co. After this shipment the libel- 
lants, Hentz & Spangenberg, purchased the cotton from 
Mann. The cotton was delivered in Liverpool to 
Baring Brothers, in pursuance of an order from Por- 
ter & Co. The court held (1) that, upon the delivery 
of the 139 bales of cotton to the Colson at New Or- 
leans, on the 8th of April, 1869, to fill the bill of 
lading already given, the title thereto vested in Porter 
& Co., and this was not affected by a statute of Louis- 
iana forbidding the giving of bills of lading for goods 
not delivered for shipment; (2) that no subsequent 
acts of Forbes could divest the title of Porter & Co., 
and Shaeffer acquired no title; (3) that the acts of 
Shaeffer in destroying the marks on the various 
bales of cotton coming into his possession was a con- 
fusion by him, which took away his right to claim 
the 25 bales not belonging to Porter & Co.; (4) that 
the owners of the Idaho could set up as a defense 
against libellants for delivery contrary to this bill of 


lading, a delivery to the true owner. 
ow SOLE 


COURT OF APPEALS ABSTRACT. 
ARREST. 

When decision denying or vacating order of, not re- 
viewable.— This court will not review a decision deny- 
ing or vacating an order of arrest when upon any 
view of the facts such decision can be upheld. In this 
case the General Term reversed the order of the Spe- 
cial Term denying a motion to vacate an order of ar- 
rest, upon the ground that upon the preponderauce of 





evidence the defendants were entitled to have the or- 

der set aside. This court refused to ‘interfere with 

that decision, and dismissed the appeal. Liddell v. 

Paton. Opinion per Curiam. 

[Decided Nov. 28, 1876. Reported below, 7 Hun, 1%.] 
BANKRUPTCY. 

Title of assignee relutes back to commencement of pro- 
ceedings: supplementary proceedings against bankrupt : 
injunction against debtor of bankrupt.— On the 5th of 
July, 1873, a firm having a balance to its credit in a 
bank, filed a petition in bankruptcy. On the 9th of 
July it was adjudicated bankrupt, and on the Ist of 
December plaintiff was appointed its assignee in bank- 
ruptcy, and an assignment duly made to him by the 
firm. On the 12th of July, 1873, one N. recovered 
judgment against the firm, and after execution re- 
turned unsatisfied, instituted supplementary proceed- 
ings, in which an order was issued and served on the 
bank enjoining it from paying the balance due until 
further notice. A receiver was appointed and duly 
qualified in these proceedings, who demanded from 
the bank the money due from it tothe firm. Held, that 
the order in the supplementary proceedings was no 
defense to the bank against an action brought by the 
assignee in bankruptcy after due demand for the 
money due from it to the firm. Morris v. First Nat. 
Bank of New York. Opinion by Earl, J. 

(Decided Feb. 6, 1877.] 
CONFLICT OF LAW. 

Statutes of limitation: lex fori governs as to.— The 
California statute of limitation of five years in case 
of a judgment, held not to apply to an action brought 
in this State upon a judgment rendered in California, 
although the judgment debtor therein had resided 
continuously in California from the time of the rendi- 
tion of the judgment until the bringing of action 
thereon in this State. It is well settled in this State 
that a plea of the statute of limitations of the State 
or country where the contract is made is no bar to a 
writ brought in a foreign tribunal. The lex fori gov- 
erns all questious arising under that statute. Miller 
v. Brenham. Opinion by Miller, J. 

(Decided Jan. 16, 1877. Reported below, 7 Hun, 330.) 
CONTRACT. 

Construction of : usage : ** each parcel sold.’’ — By the 
printed terms of a sale, by auction, of land divided 
into lots, the purchaser was to pay the auctioneer’s 
fee of $25 “for each parcel sold.’’ Held, that this 
meant that the fee was to be paid for each piece, or 
quantity, of land sold together for one price, at one 
time, and not for each lot included in such quantity. 
Held, also, that the fact that ‘‘each parcel’? meant, 
among auctioneers, ‘‘ each lot,’’ would not alter the 
construction, unless it was shown that there was a 
usage to that effect, uniform, continued and well-set- 
tled, so that it could be inferred that both parties 
knew it, and contracted in reference to it. Miller v. 
Burke. Opinion by Earl, J. 

(Decided Jan. 23, 1877.] 
CORPORATION. 

1. When acts of officer bind: tender by check, when 
sufficient. — The tender to the president of a corpora- 
tion at its office, during business hours, of the amount 
of an assessment upon such stock, held, presumptively, 
properly made, and a refusal by him to accept such 
tender the act of the corporation. eld, also, that the 
check of the party tendering not objected to, was, for 
all the purposes of the transaction, a legal tender. 
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Mitchell v. Vermont Copper Mining Co. Opinion by 
Allen, J. 

2. A sale of the stock assessed was made fora non- 
payment of the assignment after the tender of the 
amount due, and the stock wus purchased by the presi- 
dent of the corporation. Held, a case for equitable 
relief. Ib. 

{Decided Nov. 14, 1876.] 
JUDGMENT. 

Not invalidated by immaterial defect, such as error in 
spelling name of defendant in process, etc.—In an action 
upon a judgment rendered in California, against a de- 
fendant named “ Brenham,” the certificate of the 
sheriff of San Francisco, attached to the summons, was, 
that he served the same on “ the defendant Brennam,”’ 
by delivering to the “‘ said defendant,”’ personally, in 
the city of San Francisco, a copy of thesame. The 
complaint in the action described and identified the 
defendant specifically. Held, that the mere spelling 
of the name of defendant in the certificate of service 
was not such an error as to invalidate the judgment, 
the fact appearing that the service was upon the de- 
fendant in the action in which it was rendered. Miller 
v. Brenham. Opinion by Miller, J. 

[Decided Jan. 16, 1877. Reported below, 7 Hun, 330.] 
LARCENY. 

1. Obtaining money by trick.—The prosecutor was 
induced by one L. to place his money upon a game of 
hazard, upon the assurance of L. that he was to win 
aud he would have his money back, or that in case of 
loss other money would be procured upon a check L. 
claimed to have in his possession, and paid prosecutor 
in place of that lost. It was the intention of L. and his 
confederate, at the time, to convert the money by 
means of a trick, and they accomplished their purpose. 
Held, that a conviction of larceny against L. and his 
confederate could be sustained. Loomis, plaintiff in 
error, v. People. Opinion by Miller, J. 

2. Distinction between larceny and false pretenses.— 
Where, by fraud, conspiracy or artifice, the possession 
of property is obtained with a felonious design, and 
the title still remains in the owner, larceny is estab- 
lished. But where title as well as possession is abso- 
hutely parted with, the crime is for obtaining the prop- 
erty by false pretenses. Ib. 


[Decided Nov. 21, 1876. ] 
WILL. 


1. Construction of : widow will not take, under bequest 
to next of kin.— A testator bequeathed his property to 
his executors to convert into money and pay the same 
in equa] shares to his sons respectively, at the age of 
twenty-one, or subsequently at their discretion; then 
followed this provision, ‘‘and in case the whole of said 
principal shall not be paid to them or either of them 
during their lives, then the said principal, or such part 
or portion thereof as may remain unpaid, to be equally 
divided among and paid to the persons entitled thereto 
as their or either of their next of kin, according to the 
laws of the State of New York, and as if the same were 
personal property, and they or either of them had died 
intestate.’’ One of the sons died before his share had 
been fully paid, leaving a widow and child. Held, that 
the child took the whole of the share. Murdock, 
executor, v. Ward. Opinion by Church, C.J. (Miller, 
J., dissents.) 

2. The widow not next of kin.— The words “next of 
kin” do not legally include the widow. They mean 
relatives in blood. Ib. 

[Decided Nov. 28, 1876. Reported below, 8 Hun, 9.] 





8. Construction of: life-tenant of personalty not en- 
titled to principal.— Under a will, property was to be 
divided into equal shares, and each daughter of the 
testator was to have one share. Such share was to be 
secured to her separate use during her life, free from 
the control of any husband, and if she died without 
issue, she had the right to dispose of one-half of the 
property constituting her share by will. It also 
contained this provision that, in case any daughter 
died without issue, ‘“‘such portion of her property as 
may remain at the time of her death”’ should go to 
her surviving brothers and sisters, subject to her right 
to dispose of one-half by will. Held, that under these 
provisions the corpus of each share bequeathed to the 
daughter for life should be kept entire, and that unless 
she elected to dispose of one-half, or a less portion, by 
will, the whole of the shares should go to those 
entitled in remainder, and, in case of such election, 
the portion of the share not thus disposed of 
should go to the same persons. Livingston, Executor, 
v. Murray. Opinion by Earl, J. (Folger, J., and 
Church, C. J., dissents.) 

4. Life-tenant entitled to possession of principal upon 
giving security. — Held, also, that, in such a case, it was 
the duty of the executor to convert the corpus into 
money and invest it in permanent securities, the inter- 
est only to be payable to the tenant for life. In case, 
however, the tenant for life gave security, she would 
be entitled to the possession of the corpus. Ib. 
(Decided Feb. 20, 1877. Reported below, 4 Hun, 619.] 


———_@—————— 
NOTES OF RECENT DECISIONS. 


Attorney and client: liability of attorney employed to 
collect: statute of limitations.— An attorney or collec- 
tion agency, employed to collect a claim, and putting 
it in the hands of another, is liable in the absence of 
an express stipulation to the contrary, on receipt of it, 
for misconduct by such other. The statute of limita- 
tions ordinarily begins to run from the time of the 
attorney’s collection of the money; but when the 
plaintiff has made repeated inquiries of the defendant, 
and been informed that the claim is ‘ uncollectible,” 
the statute only runs from the discovery of the fraud. 
Sup. Ct., Pennsylvania, Jan. 29, 1877. Morgan v. Ten- 
ner (Leg. Intelligencer). 

Brokerage: when commission upon sale of real estate 
earned.— When a broker, authorized to sell at private 
sale, has commenced a negotiation, the owner cannot, 
pending the negotiation, jtake it into his own hands 
and complete it either at or below the price limited, 
and then refuse to pay the commissions. The bro- 
ker’s right to recover commissions for making a sale 
held not affected by the fact that he was to be one of 
the purchasers if hefacted openly and fairly. Sup. Ct., 
Pennsylvania, Jan. 2, 1877. Reed, executrix, v. Reed 
(Leg. Intelligencer). 

Carrier of passengers: when not liable for robbery of 
passenger.— A railroad company is bound to carry a 
passenger safely and protect his person against injury 
so far as that can be accomplished by the observance 
of the utmost care and skill is applicable to the busi- 
ness in which it is engaged. But it is not liable for 
the loss sustained by a passenger by reason of his be- 
ing robbed of a large number of bonds by ruffians 
entering the car while the car was standing in the 
street, unprotected by any servant or employee of the 
company. N. Y. Sup. Ct., lst Dept., Jan. 12, 1877. 
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Weeks v. N. Y., N. H. & H.R. R. Co. (8 N. Y. Week. 
Dig. 587). 

Constitutional law: cumulative voting in corpora- 
tions: law impairing obligation of contract.— Section 
4, article 16, of the new constitution, giving a stock- 
holder the right to cast the whole number of his votes 
for one director, or distribute them upon two or more, 
does not affect a corporation incorporated prior to the 
adoption of the constitution. Sup. Ct., Pennsylvania, 
Jan. 2, 1877. Hays v. Commonw’th ex rel. McCatchem 
(Leg. Intelligencer). 

Contract: illegal consideration: partnership.— (1) A 
contract made by a confidential agent and adviser of 
his principal, by which he is to induce them to dis- 
charge their present attorney and employ another, 
who, in consideration thereof, agrees to pay the agent 
one-half of his fees, is illegal, and cannot be enforced 
by the agent, either at law or in equity. (2) If a real- 
estate agent of parties at a distance procures his prin- 
cipal to employ an attorney to be associated with him 
in their business, under an agreement with the attor- 
ney to divide fees, the contract is in the nature of a 
partnership, and is terminated when the agent is dis- 
charged by his principal; and he cannot thereafter 
claim any share in fees received by the attorney for 
services subsequently performed for the principal. 
Sup. Ct., Illinois, Jan. 31, 1877. Byrd v. Hughes (Cent. 
Law Journal). 

Copy-right: public representation of drama: publica- 
tion preventing copy-right.— The plaintiff, a natural- 
ized American, was the author of a drama which had 
been first represented in America, and subsequently, 
with the plaintiff's consent, at the defendant’s thea- 
ter in England. The drama had not been printed for 
publication. The defendant afterward having pro- 
posed to represent the play again in London, without 
the consent of the plaintiff, the plaintiff brought an 
action against him to restrain him from so doing. 
Held (affirming the decision of Malins, V. C.), on the 
authority of Boucicault v. Delafield, 9 L. T. Rep. (N. 
8.) 709; 1 Hem. & Mill. 597, that the drama had, within 
the meaning of 7 & 8 Vict., c. 12, s. 19, been first pub- 
lished out of Her Majesty’s dominions, and that the 
plaintiff had, therefore, no exclusive right of repre- 
senting itin England. A dramatic piece is published 
by being publicly represented. English Ct. of Ap- 
peal, Dec. 14, 1876. Boucicault v. Chatterton (55 L. T. 
Rep. (N. S8.] 745). 

Criminal recognizance: when not forfeitable.— The 
State cannot legally forfeit the bond of the security 
for the appearance of a defendant when she has the 
defendant in her own custody in the penitentiary 
under sentence from one of her courts. Sup. Ct., 
Georgia, Jan. 23, 1877. Buffington v. State. 

Devise: construction of.— A devise to testator’s son, 
the son’s wife and children, during their natural 
tives, gives the wife and children, after the son’s 
death, an equal share in the land. Sup. Ct., Penn- 
sylvania, Jan. 2, 1877. Mitchell v. McConahey (Leg. 


Intelligencer). 
Domicile: not lost except by removal with intention to 


change.— Removal out of the State, without an inten- 
tion permanently to reside elsewhere, will not lose res- 
idence; nor will a mere intention to remove per- 
manently, not followed by actual removal, acquire ‘t. 
A mere intention to remove, not consummated, can 
neither forfeit the party’s old domicile, nor enable him 
to acquire a new one. Lancaster, Penn., Com. Pleas, 
Jan. 18, 1877. Peters v. Coby (Pitisb. Leg. Journal). 





Homestead: Viable for labor done thereon.— The 
homestead in land is liable for labor done thereon in 
the cultivation of crops or other farm work.—Sup. 
Ct., Georgia, Jan. 23, 1877. Dickens v. Thrasher. 

Municipal corporation: duties of, as to streets.— It is 
immaterial how a public street in a city became such, 
whether by formal acceptance or official action of the 
city; or by acceptance and user by the public, so far 
as regards the duty of the city to keep it in safe con- 
dition. Sup. Ct., Minnesota, Jan. 10, 1877. Phelps v. 
City of Mankato (1 Syllabi, 131). 

Municipal corporation: action will not lie against, for 
damages for failure to open street.— An action of as- 
sumpsit will not lie against a city to recover damages, 
alleged to have accrued to the owner of property, 
by reason of the failure of the city to open a street 
within a reasonable time, which had been ordered 
opened, but that in such a case mandamus is the 
properremedy. Sup. Ct., Illinois, Jan. 31,1877. Web- 
ster v. City of Chieago (Chic. Leg. News). 

Negligence: failure of city to light streets.— The fail- 
ure of a city to avail itself of a power to light its 
streets cannot be regarded as negligence, in an action 
brought by a person who receives injury by falling 
into an excavation in the sidewalk or street in the 
night-time. If a city, however, assumes to light a 
street or bridge, under discretionary power, and does 
it in such a negligent manner as not to afford proper 
security from danger, and a person is injured by fall- 
ing into an excavation in the night-time, the omission 
may be shown on the question of negligence. Sup. 
Ct., Illinois, Jan. 31, 1877. City of Freeport v. Isbell 
(Cent. Law Journal). 

Trade-mark: what constitutes infringement of.— In 
1862, G. C., jointly with S. C., who died shortly after- 
ward, obtained letters patent for the manufacture of a 
water filter. In 1865 the patent was allowed to drop. 
From 1862 G. C. made and sold filters under the patent, 
for the first five years under the name of 8. C., and 
thenceforth under the name of G.C. On each filter 
a tablet or label was imprinted or affixed bearing the 
inscription, ‘‘G. Cheavin’s improved patent gold medal 
self-cleansing rapid water filter, Boston, England.’’ 
In 1875 the defendants, who had formerly been in the 
plaintiff's employ, commenced to manufacture and sell 
filters under the patent with tablets impressed thereon 
similar in shape to the plaintiff's, and bearing the in- 
scription, ‘‘S. Cheavin’s patent prize medal self-cleans- 
ing rapid water filter, improved and manufactured by 
Walker, Brightman and Co.”’ Held, that the plain- 
tiffs tablet was his trade-mark in which he had ac- 
quired a property, and that the defendants’ tablet 
was an infringement, and an injunction granted 
accordingly. English High Ct. of Justice, Chane, 
Div., Dec. 8, 1876. Cheavin v. Walker (35 L. T. Rep. 
757). 

Trial: separation of juror from his fellows after with- 
drawal of jury.— A temporary separation of a juror 
from his fellows after the withdrawal of the jury, 
under the charge of the court, for deliberation upon 
their verdict, is no ground for a new trial, when it 
clearly and affirmatively appears that no prejudice re- 
sulted, and that the facts and circumstances connected 
with the separation were such as to exclude all reasona- 
ble presumption or suspicion that the juror was tam- 
pered with, or that the verdict was or could have been 
in any way influenced or affected by the irregularity. 
Sup. Ct., Minnesota, Jan. 26, 1877. State of Minne- 
sota v. Conway (1 Syllabi, 130). 





THE ALBANY LAW JOURNAL. 


149 














RECENT AMERICAN DECISIONS. 


SUPREME JUDICIAL COURT OF MAINE.* 


MORTGAGE, 

1. The acceptance of a quitclaim deed of the grantor’s 
right to redeem an estate under mortgage does not im- 
pose upon the grantee an obligation to pay the mort- 
gage debt and redeem the estate; and he may after- 
ward become the assignee of the mortgage without 
thereby dischargingit. Randall v. Bradley, 43. 

2. Twenty years’ possession under a mortgage is pre- 
sumptive evidence of a foreclosure. lb. 


NUISANCE. 


1. When an erection itself constitutes a nuisance, asa 
building in a public street obstructing its safe passage, 
its ‘removal or destruction may be necessary for the 
abatement of such nuisance. Brightman v. Bristol, 
426. 

2. When the nuisance consists in the wrongful use 
of a building, harmless in itself, the remedy is to stop 
the use. Ib. 

3. When the act done or the thing complained of is 
only a nuisance by reason of its location and not in 
and of itself, the court will not order the destruction 
of what constitutes the nuisance, but will require its 
removal or cause its use, so far as such use is a nui- 
sance, to cease. Ib. 

4. A stationary engine, though declared in certain 
conditions to be a nuisance by R. 8., ch. 17, § 17, is 
within the protection of the law, and if adjudged to 
be anuisance by a court of law, is to be removed as 
provided by section 20, at the expense of the owner; 
but no law sanctions its destruction by a mob. Ib. 

5. Buildings, the erection of which under conditions 
is prohibited by R. 8., ch. 17, $5, are still, not being 
nuisances per se, within the protection of the law, and 
when destroyed by a mob, the town is liable to indem- 
nify the owner for three-fourths the .loss or jinjury 
sustained, he being within the provisions of R. 8., ch. 

23, 88 7 and 8. Ib. 


OFFICER. 


1. The acts of an officer de facto are valid as to third 
parties. Belfast v. Morrill, 580. 

2. Where the law requires an election to be by joint 
ballot of two branches, held, that an election by the 
separate action of each branch is sufficient to give at 
least color of title to the office. Ib. 

3. When one of a board of officers is not legally 
elected, but is an officer de facto, he may legally join 
in the action of the board with those who are officers 
de jure. Ib. 

4. Thus: the mayor and aldermen of Belfast were 
ex officio overseers of the poor; the city clerk, who was 
not the mayor nor an alderman, was irregularly elected 
as an overseer, and chairman of the board, and joined 
in the action of the board authorizing the supplies to 
the pauper, and gave the written notices to the de- 
fendant town. Held, (1) that the city clerk legally 
joined in the action of the board, and might be counted 
as one toward constituting a required majority; (2) 
that his notices to the defendants, and their replies 
thereto, he having been known and recognized by 
them as an acting overseer, were legal and binding. Ib. 

PAYMENT. 


1. A creditor, having two demands against his 
debtor, one of which is lawful, and the other arises 


"— From 65 Maine Reports. 








out of a transaction forbidden by statute, cannot ap- 
ply an unappropriated payment to the illegal items 
without the consent of the debtor. Phillips v. Moses, 
70. 

2. In the absence of an appropriation by the debtor, 
or with his consent, the law will apply the payment to 
the demand which it recognizes, and not to that 
which it prohibits. Ib. 

3. The debtor’s consent to apply payments to illegal 
items may be express or inferred from the course of 
dealing between the parties, his acts or omissions 
evincive of consent, and all the circumstances of the 
case; and such consent, once given, cannot be revoked, 
unless the creditor agrees to it. Ib. 

PROMISSORY NOTES. 

1. A note given for no other purpose than to aid in 
the suppression of a criminal prosecution is given for 
an illegal consideration. Morrill v. Goodenow, 178. 

2. The defense of illegality is not avoided by putting 
a seal on the note. Sealed instruments are open to 
this defense as well as instruments not under seal. 
Ib. 

3. When it appears from the plaintiff's own show- 
ing, that the note declared on was given for an illegal 
purpose, as, for instance, to aid in the suppression of 
acriminal prosecution, the court may properly order 
a nonsuit. Ib. 

4. A note made by a firm and payable to one of its 
members is valid in the hands of an indorsee. Hap- 
good v. Watson, 510. 

5. A gave to Ba negotiable note; B drew an order 
on A to pay to C or order the amount of the note. In 
answer to a letter (not in evidence) from C, A writes, 
“the order * * * to pay you the note is good;’’ C 
indorsed the order to D, who sues A, as an acceptor 
thereon. Held, that the order may operate as an as- 
signment of the note, but not as an independent ne- 
gotiable instrument upon which an action can be 
maintained in the name of an indorsee. Noyes v. 


Gilman, 589. 
RAILROAD. 


1. The act of February 4, 1872, chap. 32, which pro- 
hibits any railroad company from constructing or 
maintaining any track or running any engines or cars 
on any street or highway so near any depot of any 
other railroad as to endanger the safe and convenient 
access to such depot and the use of it for ordinary 
depot purposes, being only a police regulation for the 
safety of the public, no constitutional objection exists 
against its application to a road chartered before its 
passage. P.S.& P. R. R. Co. v. B. & M. R. R. Co., 
122. 

2. The statute requiring railroad corporations to 
inclose the land taken for their road with fences is a 
police regulation, designed to secure the safety of the 
public travel and transportation, and is obligatory, as 
such, upon all railroad corporations, whether char- 
tered before or after its passage. Wilder v. Maine Cen- 
tral, 332. 

3. A parol agreement between a railroad company 
and an adjoining owner, for the removal and discon- 
tinuance of a fence on the line of the railroad, does 
not run with the land, and cannot, therefore, bind his 
grantee. Ib. 

4. Where a horse escaped from his owner’s land on 
to an adjoining railroad and was killed by the railroad 
company’s locomotive, held, that the mere fact of his 
turning his horse upon his land where there was no 
fence between it and the railroad, when it was the 
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legal duty of the railroad company to build it, was 
not proof of contributive negligence on his part. Ib. 
SHIPPING. 

1. An action cannot be maintained by the owners 
of one vessel against the general owners of another 
vessel for a collision caused by the fault of the latter 
vessel, she being at the time of the injury in the pos- 
session and control of the master as owner, pro hac 
vice, sailing her ‘‘ on shares.’’ Somes v. White, 542. 

2. The personal liability of general owners of vessels 
fora master’s defaults, whether arising ex contractu 
or ex delicto, depends solely upon the fact whether 
the master is the charterer and owner, pro hac vice, or 


not. Ib. 
TOWN. 


1. One suffering damage by reason of the neglect 
or unskillfulness of the selectmen of the town or the 
physician employed by them, in performance of the 
duties imposed upon town officers by Revised Statutes, 
chap. 14, in relation to the small-pox, has no remedy 
against the town therefor. Brown v. Vinalhaven, 402. 

2. Thus: on the breaking out of the small-pox in 
Vinalhaven, D. C. was employed in the pest-house by 
order of the selectmen, remained there three weeks, 
and was then allowed by them to depart infected in 
person and clothing, in consequence of which the 
plaintiff, an inmate of D. C.’s house, caught the infec- 
tion, lost the sight of an eye, became much disfigured 
and suffered great damage. Held, that the town was 
not liable. Ib. 

—_——____—_ 
RECENT BANKRUPTCY DECISIONS. 


DISCHARGE. 

When judgment not released: attachment on exempt 
property.— No satisfaction of a judgment will be en- 
tered on the record upon the production of a discharge, 
unless the judgment is one from which the discharge 
will release the debtor. An attachment upon exempt 
property is not dissolved, but may be enforced after 
the commencement of proceedings in bankruptcy. 
(Sup. Ct., Kansas.) Robinson v. Wilson, 14 Nat. 


Bankr. Reg. 565. 
HOMESTEAD. 


When not exempt.— A bankrupt, against whom judg- 
ments were rendered before his bankruptcy, upon 
debts contracted prior to the adoption of the constitu- 
tion of North Carolina, is not entitled to his homestead 
exemption under the act of Congress of March 3, 1874, 
as against such judgments. When the homestead ex- 
emption of such bankrupt has been allotted, the judg- 
ment creditors are entitled to have such allotment set 
aside, and their judgment liens enforced. (U.S. Dist. 
Ct., W. D., N. C.) In re Shipman, 14 Nat. Bankr. 


Reg. 570. 
JURISDICTION. 


Of State court: payment by one insolvent to attorney. 
— A State court has jurisdiction of an action brought 
by an assignee to recover money paid to a creditor as 
a preference. If the defendant has admitted that a 
statement made by the bankrupt on his examination 
is true, the statement may be proved by the testimony 
of any one who heard it. A statement made by the 
bankrupt as to his condition at the time of borrowing 
money is inadmissible, for it has no bearing upon the 
question whether the creditor knew, or had reasonable 
cause to believe him insolvent on a subsequent day. 
If an insolvent debtor pays a retainer to counsel to 
assist him in the proper discharge of his duty in court 
under the bankrupt law, the payment is valid, but if 





he makes the payment-with a view to prevent his prop- 
erty from being distributed under the act, or to defeat, 
or in any way impair, hinder, impede or delay the opera- 
tion of the bankrupt act, and the attorney knows that 
he is insolvent, and receives the money for such pur- 
pose and with knowledge of the intent, the payment 
is void. (Sup. Ct., Mass.) Goodrich v. Wilson, 14 Nat. 
Bankr. Reg. 555. 
MECHANIC’S LIEN. 

How affected by bankruptcy proceedings.—A me- 
chanic’s lien which derives its existence wholly from 
a State statute, and the continuance of which is, by 
such statute, made dependent upon the commence- 
ment of a suit within a prescribed period, is not pre- 
served as a valid incumbrance on the property when no 
suit is commenced in the State court, and no step taken 
in the bankrupt court equivalent to such suit within 
the time limited by the statute for the preservation 
and enforcement of the lien, although the proceedings 
in bankruptcy are commenced within that period. A 
lien claimant can, as an equivalent for commencing 
a suit in a State court, prove or assert his lien in the 
bankruptcy proceedings within the time limited by 
the statute creating the lien. To preserve a statutory 
lien, dependent for its continued existence upon 
observance of the terms of statute, those terms 
must be complied with by performance of the required 
act or its equivalent. (U. S. Dist. Ct., E. D., Wis.) 
In re William Brunquest, 14 Nat. Bankr. Reg. 529. 

PLEADING. 

1. Of discharge: form of.—A plea of a discharge 
which does not set forth a copy of the discharge is bad. 
A plea of a discharge which does not aver what court 
adjudged the defendant to be a bankrupt, or granted 
him his discharge as such, nor set out the facts upon 
which any court would acquire jurisdiction so to do, 
is bad at common law. A plea of a discharge should 
conclude with a verification. A plea of a discharge 
may be amended. (Sup. Ct., N. J.) Stoll v. Wilson, 
14 Nat. Bankr. Reg. 571. 

2. Statement of number of creditors, ete.— A petition 
in involuntary bankruptcy that alleges upon belief, 
without charging either information or knowledge, 
that the petitioners constitute the requisite proportion 
of creditors, is sufficient. (U.S. Cire. Ct., N. D., N. 
Y.) Inre Mann, 14 Nat. Bankr. Reg. 572. 


PRACTICE. 

1. Omission to enter order: second petition.— If there 
is an omission to enter an order refusing a discharge, 
the bankrupt court may make it nune pro tunc if no 
rights of third parties have intervened which can be 
prejudiced by making the record speak the truth. If 
a party has contracted new debts, since the filing of 
the first petition, he may file a second petition in 
bankruptcy. (U.S. Circ. Ct., Mass.) In re Drisco, 14 
Nat. Bankr. Reg. 551. 

2. In respect to attachment proceedings.— An attach- 
ment suit may be stayed on the application of the 
bankrupt, although the attachment was issued more 
than four months before the commencement of pro- 
ceedings in bankruptcy. (Sup. Ct., Mass.) Ray et al. 
v. Wight et al., 14 Nat. Bankr. Reg. 563. 

3. Effect of filing petition against copartner.—The 
mere filing of a petition in bankruptcy by one partner 
against his copartner does not prevent the latter from 
bringing a suit on his individual claim and prosecuting 
it to judgment. (Sup. Ct., Penn.) Booth v. Meyer, 14 
Nat. Bankr. Reg. 575. 
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CRIMINALS UNDER FEDERAL LAW — MAY 
BE IMPRISONED OUTSIDE OF DIS- 
TRICT WHERE CONVICTED. 


N the habeas corpus case of Ex parte Karstendieck, 
recently decided by the Supreme Court of the 
United States, the petitioner was convicted, May 1, 
1876, in the Circuit Court of the United States for the 
District of Louisiana, of conspiracy, under section 5440 
of the United States Revised Statutes, and sentenced 
to imprisonment in the penitentiary at Moundsville, 
W. Va., which had been designated by the Attorney- 
General, under the statute, as the place for the im- 
prisonment of persons convicted of crime against the 
United States, in the District of Louisiana. The 
statute penalty for the offense in question was fine and 
“imprisonment for not more than two years.”’ It was 
claimed that the sentence was illegal and void, (1) as 
the law only provided for imprisonment, and impris- 
onment in the penitentiary involved hard labor, which 
was in excess of the statute; (2) that, by the act of 
Congress, imprisonment must be within the State or 
district where the offense is committed, if there isa 
suitable prison open to the United States, and there is 
such a prison in Louisiana. It was also objected 
that the designation by the Attorney-General of a 
penitentiary alone was invalid, and further, that the 
order for petitioner’s confinement was void, because 
the Legislature of West Virginia had never given its 
consent to the use of the penitentiary in question for 
the punishment of United States criminals. The 
court held all the claims and objections untenable, and 
that the sentence was valid. 


———— »—_—__—_—_—— 
BENCH AND BAR. 


Judge Williams, of the Supreme Court of 
Pennsylvania, died in Pittsburgh on Manday last, of 
heart disease. 


Mr. John Proffatt, author of “‘ Woman be- 
fore the Law,” ‘“‘ Jury Trial,”’ etc., is preparing a work 
on Notaries Public for Sumner Whitney & Co. 


A correspondent of the Boston Journal says: 
“ Justice J. P. Bradley’s father was a charcoal burner 
in Schoharie Co., N. Y. Joseph carted charcoal. He 
employed his leisure in study, and while the cattle 
were resting and the men enjoying their recreation, 
Joseph was digging away at the law. When a young 
practitioner he made a digest of the New Jersey laws, 
which is still authority.” 


Judge Smalley, of the United States Dis- 
trict Court for Vermont, has resigned, and his resig- 
nation has gone on to Washington by the hands of the 
clerk of the court, B. B. Smalley, Esq. hen the 
resignation is to take effect is known only to the Judge 
and perhaps one or two others. The names of Judge 
Poland and of Col. W. G. Veazey are those most talked 
of at present as his successor. 


This story is told of Judge Davis: Once at 
Indianapolis, which was within his circuit, a lawyer 
named Ketchum was ready when his case was called, 
but his opponent was absent, and had sent word that 
he couldn't arrive for an hour ortwo. Ketchum in- 
sisted on proceeding at once. The Judge remonstrated 
in favor of the absent lawyer, but to no purpose. 
“ Well,”’ said he, finally, ‘if you insist upon going on, 
Mr. Ketchum, you have, of course, the technical right 
to do so; but if I were you I wouldn’t urge the mat- 
ter. Over at Springfield, the other day, there was just 
such a case; the lawyer would insist upon going on 
with the trial; and so I had to look after the interest 
of the other party—and, do you know, curiously 
enough, Mr. Ketchum, we beat him!’’ Mr. Ketchum 
concluded to wait. 





BOOK NOTICES. 


Practice, Pleading and Evidence, in the Courts of the State 
of California, in General Civil Suits and Proceedings: 
Being the Code of Civil Procedure of California, as 
amended up to the close of the twenty-first session of 
the legislature (1876); with full cross-references, and an- 
notations from the Reports of the various Courts of the 
United States, and adapted to all States that practice 
under a Code. By E. F. Buttemer Harston, of the San 
— Bar. San Francisco: A. L. Bancroft & Co., 


HF short title of this work. which would indicate a 
general treatise upon the subjects of practice, plead- 
ing and evidence, is somewhat misleading. It is true 
that we have here a volume on those subjects; but itis 
simply an annotated Code of Procedure of California, 
resembling, in many respects, our own well-known 
Wait’s Annotated Code. The Code of Civil Procedure 
of California, however, covers a more extensive field 
than that of New York, being designed to embrace 
every thing relating to the civil courts and their offi- 
ces, and to procedure in such courts or before such offi- 
cers. It is, in fact, the completed work of our own 
commissioners, slightly altered, to adapt it to the cus- 
toms, conditions and circumstances of California, and, 
of course, furnishes the frame-work of the whole law 
of practice, pleading and evidence, as prevailing in that 
State, and in such other States as have adopted the com- 
pleted code. Therefore, theshort title of the book be- 
fore us, while not conveying an accurate idea of what 
the work is, is perhaps not a misnomer, and the volume 
will be found probably to be the best and most useful 
work on these subjects published in California. The 
work, of course, follows the same plan of the Code which 
forms its ground-work; but there are inserted certain 
matters which are provided for by statutory and other 
law outside of the Code. These insertions consist of a 
note on divorce, and one on habeas corpus and writs 
of error. At the commencement of Article II, of 
chapter IV (§ 607, etc.), upon the ‘*Conduct of the 
Trial,” is a summary of all sections of the Code hav- 
ing reference to trial or matters liable to arise thereon, 
which must prove of great value to those having occa- 
sion to use the volume. The annotations seem to 
have been discreetly made, and to cover the important 
adjudications of the California courts and those of 
value in the other States, applicable to that State. 
The volume is carefully indexed, and is well printed 
and bound. 


Civil Malpractice. A Treatise on Surgical Jurisprudence ; 
with chapters on skill in diagnosis and treatment, prog- 
nosis in fractures, and on negligence. By Milo A. Mc- 
Clelland, M.D. New York: Hurd & Houghton. Boston: 
H. D. Houghton & Co., 1877. 

We should judge this to be a very useful book toa 
lawyer engaged ina malpractice suit, aud no less use- 
ful to a physician unfortunate enough to be a party to 
such a suit. It is the work of a physician, and the 
arrangement of most of the contents is according to 
their medical rather than their legal interconnection. 
After an opening chapter upon definitions and ethi- 
cal malpractice, the author takes up in the order 
named the following subjects: Alleged malpractice in 
fractures in these localities: near the shoulder-joint ; 
near the elbow-joint; near the wrist-joint, of the 
femur; near the knee, and on the leg and near the 
ankle- joint; in dislocations; in amputations; malprac- 
tice in ophthalmic cases; in obstetric cases; in miscel- 
laneous cases, and in medical cases. Then follow chap- 
ters upon the subjects of skill in diagnosis; skill in 
treatment ; prognosis in fractures ; negligence; contrib- 
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utory negligence, and negligence of physicians and 
surgeons. It will be seen by this statement of the 
contents what is the scope of the work. Most of the 
subjects are merely illustrated by abstracts of cases 
which have arisen in relation to them in the courts. 
The cases seem to be carefully selected and accurately 
stated. In those parts where elementary. principles 
are stated, the author has shown himself familiar with 
his subject, and expresses clearly and tersely the doc- 
trines of law governing it. The volume will prove an 
acceptable addition to the libraries of both the lawyer 
and the physician. 
——__~>___——_ 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, Feb- 
ruary 20, 1877: 

Order affirmed, with costs—In the matter of the 
application of Edward A. Gardner for a mandamus to 
the Clerk of the Supervisors of Kings county; People 
ex rel. McAllister v. Lynch.— Judgment affirmed — 
People ex rel. McCann v. Kilbourn; People ex rel. 
Lansing v. Tremain.— Judgment modified so as to 
authorize the appellant at any time to apply to the 
Supreme Court to have the fund delivered to her upon 
her giving security as mentioned in opinion, and judg- 
ment, as thus modified, affirmed, and the costs of both 
parties in this court to be paid out of the fund in con- 
troversy — Livingston v. Murray.— Judgment af- 
firmed, with costs— Johnson v. Morgan; People ex 
rel Kresser v. Eitzsimmons; Laverty v. Snethern.— 
Judgment of General Term reversed and that of Spe- 
cial Term affirmed, with costs— Odell v. Montross. 
—— Appeal dismissed, with costs— The Union Con- 
solidated Mining Co. v. Raht.—— Judgment reversed 
and new trial granted, costs to abide event — Flood v. 
Mitchell. 

—_——___—____. 
NOTES. 


T is complained that the candidates for admission 
to the bar in England do a vast amount of cribbing 
pending examinations, taking books, manuscripts and 
other helps. In order to see that no cribbing was done 
at the last examination, a couple of servants were 
placed on watch. Of course these individuals did not 
see any thing of the sort. They were, however, proba- 
bly more abounded in filthy lucre at the close of the 
examination than at its commencement. 

Mr. Tooth, the ritualist rector, who has been seeking 
the crown of martyrdom at the hands of the Court of 
Arches, has at last obtained it. having been incarcerated 
in the Horsemonger Lane jail for contempt. A few 
days ago, having ascertained that a writ for his com- 
mitment had been issued, in company with a friend he 
proceeded to the jail, and was, in the absence of the 
governor, received by the warder as an ordinary pris- 
oner. He was conducted to that part of the prison in 
which debtors are confined. He complained that he 
was not conducted to the better part of the prison set 
aside for ‘first-class misdemeanants.’’ He was in- 
formed that, as he was not a criminal, he could not be 
accommodated in the part of the prison referred to. 
It had been supposed that the rooms lately occupied 
by Mr. Valentine Baker would have been placed at his 
disposal; but, for the reason mentioned, this could not 
be done. On the governor’s return a better room than 
the cell in which he had been at first placed was al- 





lotted to him, and no doubt he will receive from that 
gentleman every attention and courtesy which he has 
it in his power to bestow. By the prison rules the 
prisoner is required to cook his own food, if he does 
not make use of that supplied to him in the prison. 
Of course, means will be taken to avoid any such 
necessity. 

The Bar Association of Cincinnati held a reunion at 
the Grand Hotel in that city on the 10th inst.—— The 
Bar Association of Chicago had $1,031.14 in its treas- 
ury on the 3d inst. —— The New York City Bar Asso- 
ciation on the 13th inst. had a membership of 711 and 
$7,422 in its treasury.— According to Surgeon-Gen- 
eral Gordon's ‘Trip to Burmah”’ the Burmese have a 
very simple and inexpensive proceeding in divorce 
cases. When a husband and wife wish to separate, 
they light two candles, ** with the understanding that 
he or she whose light goes out first has the privilege of | 
quitting the house with whatever property orginally 
belonged to him or her.’’? Wewould recommend Bur- 
mah to the Chicago lawyers who procure divorces 
“* without publicity.” 

The Hon. Elisha H. Allen, who has occupied the 
position of Chief Justice of the Supreme Court of the 
Hawaiian Islands and Chancellor of the kingdom, for 
upward of twenty years, resigned that office on the 
Ist inst., in order to accept the position of Hawaiian 
Minister resident at Washington. On the 26th of 
January, the bar of Honolulu met in the hall of the Su- 
preme Court for the purpose of bidding him farewell. 
The prominent officials of the kingdom, including his 
Majesty the King (who is a member of the bar), were 
present, and made appropriate addresses. To read the 
account of the proceedings, one would almost imagine 
they had taken place at some New England county 
seat, and not on a tropical island in the far-off Pacific. 
The reputation of Judge Allen, however, is not con- 
fined to his island jurisdiction. In reference to this 
circumstance, his Majesty took occasion to remark 
that “‘it is an extremely gratifying fact that, during 
his Honor’s incumbency of the position of Chief Just- 
ice, the character of our Supreme Court has stood high 
abroad. Several cases have been tried involving the 
rights of subjects of foreign governments, wherein the 
decisions of our court, when referred to and reviewed 
by the law officers of those governments, have been 
fully sustained. This is certainly something for a 
small and weak government to be proud of, and we 
owe it to the Supreme Court, with Chief Justice Allen 
at its head.’ —— The Chicago Bar Association recom- 
mend Hon. Thomas Drummond, Circuit Judge of the 
Seventh Judicial Circuit, for the vacancy on the Fed- 
eral Supreme Court bench. 








PUBLISHERS’ DEPARTMENT. 





w* have just received a neat pamphlet containing 
the list of attorneys, rules, etc., of the ‘‘ Legal 
and Commercial Union,’’ a commercial agency and 
collection association upon an original plan, under the 
management of W. L. Strickland, Esq., with its gen- 
eral office in Detroit, Mich. The plan seems to be a 


good one. Accompanying the list are certificates from 
governors, judges, etc., as to the reliability of the 
attorneys representing the association, which indicate 
that they are of a high order of ability and integrity. 
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CURRENT TOPICS. 

oo presidential count still impedes business in 

the national legislature, and it is doubtful if 
even all the necessary appropriation bills pass the 
two houses before the termination of the session. 
In the event of a failure of these bills there will 
need to be a special session of the next Congress, 
either provided for by an act of the present one or 
called under the general law by the incoming presi- 
dent. There has been, however, some measures of 
general interest before each house. In the Senate a 
bill for the resumption of specie payments has been 
reported from the Committee on Finance. This bill 
does not designate any time for resumption, but 
merely provides for the retirement of $100,000,000 
of treasury notes. In the House a bill reported by 
Mr. Field, providing for the event of a vacancy in 
the office of president and vice-president from a 
failure to elect, was passed. This bill provides 
that, in case such vacancy happen, the office shall 
be filled by the President of the Senate; if there 
be no President of the Senate, then by the Speaker 
of the House; if no Speaker, then by the Secretary 
of State. And the person so filling the office shall 
hold the same until a president shall be elected. 





The customary adjournment over the 22d of Feb- 
ruary has interfered with business in the State legis- 
lature, so that comparatively little was done during 
ing the week, the introduction of a bill provid- 
ing for the attendance of the district attorney of 
the county in behalf of the people, at investigations 
made by the Commissioner of Lunacy into the man- 
agement of lunatic asylums, and the progress of 
bills for removing the disabilities of married women, 
and regulating re-insurance by life companies, being 
the only legislative action having general interest. 


The Onondaga Bar Association, after having con- 
sidered the Code of Remedial Justice in three of 
the largest meetings ever held, voted down the 
opponents of it by a handsome majority. The 
action of this Association may fairly be taken as an 
index of the average professional sentiment of the 
‘State regarding the Revision, and while it shows a 
very respectable opposition, demonstrates the fact 
that the major portion of the profession favor the 
measure. The bars of some of the counties are said 
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to have petitioned for & repeal .of the act, but, in 
fact, such petitions probably represent, or are signed 
by only a minority of the bar of any county. In 
the legislature the Revision seems to be gaining 
strength. The Senate Judiciary Committee devote 
one hour each day to its consideration, and are care- 
fully going over the whiole work, section by section. 
In the Assembly some of the young Don Quixotes 
have been hurling lances at it, but not to its injury. 
Mr. Lang, a well-meaning young man from an 
up-country district, moved to strike out the appro- 
priation for the Commission, and denounced it ‘‘as 
a fraud and imposition ;” but, as he evidently knew 
very little about the Commission, and less about its 
work, his speech was set down for what it undoubt- 
edly was — an attempt for dramatic effect. 


Although Dr. Spear is not a lawyer by profession, 
he has, by his writings on questions relating to the 
Federal Constitution, demonstrated the fact that he 
is one of the first constitutional lawyers of the coun- 
try. His ‘‘ Religion and the State” was a masterly 
discussion of a great and vital question, and his 
contributions to his paper-—the Independent —on 
other constitutional subjects, have attracted deserv- 
edly wide attention. The article from his pen which 
we publish 6n another page is by far the ablest 
examination we have yet seen of one of the most 
important and difficult questions that have arisen 
under the Constitution. 


The opponents of capital punishment, taking ad- 
vantage of the feeling created by the newspaper 
discussion over the conviction and execution of two 
murderers, have introduced into the legislature of 
New Jersey a bill to prevent hanging, which it is 
said will probably become law. The bill provides 
that, whenever a jury corivicts of murder in the first 
degree and recommends to mercy, the court shall 
sentence the prisoner to imprisonment for life. As 
the recommendation to mercy would be almost uni- 
formly given, there would, under such a law, be for 
most murders no capital punishment. Whether this 
would reduce the number of homicides is a matter 
of doubt. If it did not, it ought not to receive a 
moment’s consideration. The only object of penal 
laws is to prevent crime, and, in respect to the 


‘highest grade of crime, that law which is most 


effective in preventing is the best, without reference 
to other considerations. If the infliction of capital 
punishment is the surest restraint against homicide, 
the circumstance that it is inhuman, or furnishes a 
chance for the infliction of irremediable injustice by 
the punishment of an innocent person, does not 
afford good ground for doing away with it. This 
last incident is one not very likely to occur, the 
cases in which it is said to have occurred being, for 
the most part, of a somewhat mythical character. 
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A seal, under the rules of the common law, was 
considered a very important appendage to a written 
instrument, no matter of what kind, or whether 
public or private in its character. These rules had 
their origin when nearly all those who entered into 
contracts and who made or certified to the laws 
were ignorant of the art of writing, and could only 
put down cross-lines as their signatures. Each 
one of these distinguished ignoramuses, however, 
habitually carried with him a precious stone, which 
was engraved with some design intended to indicate 
something peculiar to the bearer or his family, and 
as the cross-marks of one individual were so like 
the cross-marks of every other one as to render 
proof of identity impossible, resort was had to im- 
pressitns upon wax taken from these engraved 
stones, no two of which were likely to have the 
same design cut upon them, and wax having the 
qualities of permanently adhering to any thing 
upon which it is placed, and of receiving readily and 
retaining an impression. The increase of learning 
among the better classes has long since done away 
with the necessity of a seal as a method of insuring 
the identity of parties or instruments, yet the seal 
retains, to a greater or less degree, its former im- 
portance. A most disastrous irregularity in respect 
to a seal was reported the other day to have come 
to light in Nova Scotia. In 1869 the imperial gov- 
ernment ordered the return to it, by that province, 
of the old seal which had theretofore been in use. 
The seal was not returned, but the authorities con- 
tinued to use it until the other day, when the 
validity of a paper bearing its impress, introduced 
before a court there, was attacked, on the ground 
that it did not have the genuine great seal. The 
court, upon the facts being made known to it, said 
that all acts done by the government of Nova Sco- 
tia since 1869 were void. It is said that this, if 
true, leaves Nova Scotia without a parliament and 
without a government, and renders invalid all mar- 
riage licenses and commissions issued during the 
same time. The report is pronounced incorrect, 
but even if it were not, the imperial parliament, 
which is not restrained by any constitutional bar- 
riers, would be able, however, to make all these void 
matters valid. 


The railroad commissioners of Massachusetts have 
been led, by the circumstances attending a recent 
strike of railroad engineers, to recommend legisla- 
tion making combinations which lead to such re- 
sults penal offenses. That strikes of the character 
of this one mentioned have no justification what- 
ever, is not denied outside of those institutions 
known as trades unions. In former times all com- 
binations having for their object the forced raising 
of the price of any article of necessity -were held 
criminal, but the law of late years has tended to 
encourage such combinations, if their design was 





to force up the wages of labor. It is not the com- 
bined agreement among men following a certain 
calling to demand increased compensation that is 
objectionable, but it is the performance by them in 
concert of acts that interfere with the business of 
their employers and with public convenience that is 
to be condemned. 


We have from time to time commented unfavora- 
bly upon the divorce laws of other States, and con- 
demned the facilities they afforded for enabling 
those who desired to be relieved from the obliga- 
tions of the marriage contract. The laws of our 
own State are, however, not perfect in respect to 
the matter of divorce. There is, indeed, but one 
cause of absolute divorce allowed, and the require- 
ments of either residence, making the contract or 
commission of the act complained of in this State, 
appear to limit, as far as advisable, conditions upon 
which a decree may be granted. But there is a 
great laxity in the manner of procedure in divorce 
actions, so much, in fact, that fraudulent divorces 
are not unfrequently obtained. The only thing that 
prevents the common procurement of decrees, 
founded on perjury and deception, is the proximity 
of Connecticut to the city of New York, where the 
fraudulent divorce business is principally carried 
on. It is only when it is important to reach 
property interests in this State that there is need of 
seeking a decree in the New+York courts, but it is 
known of all lawyers that against an absent defend- 
ant our courts answer about as well as those of our 
New England neighbor. Witnesses to establish the 
necessary facts can be very easily procured, and the - 
judgment follows, All that is required to insure a 
divorce is a dishonest lawyer and an accommodating 
referee. The latter is very easily found, and enough 
of the former exist to accommodate all who desire 
to obtain divorces. It is proposed to interfere with 
the illegitimate divorce trade in this State by legis- 
lation. Something may be done in this way, per- 
haps, but we think it is in the power of the bar 
associations to check such trade more effectually 
than any legislation can. The laws upon the mat- 
ter in this State are stringent enough. They will 
not, however, execute themselves, and it is seldom 
that any one has sufficient personal interest to see to 
their enforcement. The bar associations will in no 
manner more effectually carry out one of the pur- 
poses of their organization than by rooting out, not 
only from the bar, but from the community, the 
men who advertise for divorce business. 


Several attempts have been made at the present 
session of the legislature to put an end to certain 
fraudulent practices upon the part of insurance 
companies by laws more or less appropriate, but 
every one of these attempts has met the cry that it 
was, what is designated asa ‘‘strike,”—in other 
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words, that it was not made for the purpose of ac- 
complishing its pretended object, but in order to 
obtain money from the insurance companies. This 
purpose has been particularly suggested in reference 
to a bill designed to establish a uniform blank for 
all fire insurance policies, which idea is pronounced 
preposterous, inasmuch as it is said one blank could 
not be made to suit every circumstance. We may 
say that the idea, whether practicable or not, was 
suggested in the columns of the Law JourNaL some 
months since, at the request of a well-known judge 
of the Supreme Court. As it is now, we believe one 
kind of blank is ordinarily used for every fire policy 
issued, and we imagine no great change would be 
made in that regard by the bill referred to. We 
suspect, however, the real objection to the proposed 
uniform blank is, that it will not contain certain 
clauses which are inserted for the purpose, not of 
protecting the insurer against fraud, but of enabling 
him to avoid every policy he may have the disposition 
to. The cry of ‘‘strike,” we trust, will not inter- 
fere with the passage of the bill mentioned. 


Two things trouble the English solicitors at pres- 
ent. The first of these is, the block of business in 
the courts, caused by an insufficiency of judges to 
do the increased business resulting from the change 
in the form of procedure; and the second is, the 
trespasses committed upon the business field of the 
profession by accountants, bill collectors, and other 
individuals of that ilk. The first-mentioned trou- 
ble may be very easily remedied by the creation of 
more judges, but the second one presents a question 
of greater difficulty. In the lower courts, where 
trifling claims are adjudicated, it is neither expedi- 
ent nor just to compel a party to appear by a regu- 
larly licensed solicitor, even where Ife cannot appear 
personally. Thus, much business will be done by 
persons who act, not as attorneys, but as agents. 
When a matter is presented to one of these gentle- 
men that he cannot legally prosecute as agent, he 
satisfies himself by merely threatening to do so, and, 
in most instances, this compels a settlement, the 
adverse party not knowing the exact extent of the 
agent’s authority. It is, indeed, against the law 
for an unlicensed person to pretend to have the 
authority to act as a solicitor, but most of the 
‘agents’ so word their communications, as to keep 
on the ‘‘ shady side” of the statute. 

+> 
NOTES OF CASES. 

ro question of the liability of an owner of ani- 

mals for acts done by them while trespassing, 
arose in the case of Cargill v. Mervyn, recently de- 
cided by the Supreme Court of New Zealand, and 
reported in 2.N. Z. Jur. Rep. 50. Plaintiff had a 
number of merino ewes, which he was fattening in 
his pasture for the purpose of sale to butchers, and 
kept no ram sheep with them. Defendant’s rams 





trespassed upon plaintiff’s pasture and mixed with 
the ewes, causing a large number of them to get 
with lamb and to bear lambs, thus rendering them 
unsaleable to butchers. In an action for the damage 
caused thereby, the court held that the defendant 
was liable for such damage, saying: ‘‘If rams tres- 
pass in a field where there are ewes, it is as much a 
natural and ordinary consequence of the trespass 
that they should get the ewes with lamb as that they 
should trample down and eat the grass. If by ewes 
becoming with lamb the owner of the ewes suffer 
loss, as that loss was natural in consequence of the 
trespass of the rams, I cannot see upon what princi- 
ple the owner of the rams should escape liability. 
As it isunnecessary to prove negligence, so it is unnec- 
essary to prove a scienter, because every one is pre- 
sumed to be aware of the natural instincts common 
to all animals.” See, as maintaining the liability of 
owners of animals for damage done by them while 
trespassing, Lee v. Riley, 34 L. J. Rep. (C. P.) 212; 
Ellis v. Loftus Iron Co., 44 id. 24; Smith v. Cook, 45 
L. J. Rep. (Q. B.) 122; Van Leuvere v. Iyke, 1 N. Y. 
515. Aflirming, 8. C., 4 Denio, 127; Dunekle v. 
Kocker, 11 Barb. 387; Stafford v. Ingersol, 3 Hill, 38; 
Wells v. Howell, 19 Johns. 885; Lyons v. Merrick, 
105 Mass. 71; Angus v. Radin, 2 South. 815; Dolph v. 
Ferris, 7 Watts & 8. 367. It is said that the owner 
of large animals, such as horses, oxen and sheep, 
is, at common law, under an unqualified obligation 
to restrain them from trespassing upon the land of 
other persons, though it is doubtful whether the 
rule extends to dogs, cats and smaller animals. 
Reed v. Edwards, 17 C. B. (N. 8.) 245. . 


A somewhat curious result was reached in con- 
struing a clause in a fire insurance policy forbidding 
other insurance upon the same property, in the case 
of Thomas v. Builders’ Mut. Fire Ins. Co., 119 Mass. 
121. The policy in question contained the usual 
provision, that if the assured ‘‘shall have made or 
shall hereafter make any other insurance upon said 
property without the knowledge or consent of this 
cempany in writing, then in such case the policy 
shall be void.” Subsequent to taking the policy 
plaintiff took another policy in another com- 
pany upon the same property, containing a like pro- 
vision. Neither company had knowledge of the 
insurance by the other. A loss occurring, the 
second policy was paid without question. The 
court held that the first policy was not defeated by 
the taking of the second, because the second one 
was invalid, and there was thereunder no insurance, 
and that the fact that the company issuing the 
second policy had paid, did not affect the question. 
The decision, however, is in accordance with the 
rule adopted in a number of cases. Hubbard v. 
Hartford Fire Ins. Co., 38 Iowa, 825; 11 Am. Rep. 
125; Philbrick v. New England Mut. Ins. Co., 37 Me. 
137; Clark v. New England Fire Ins, Co., 6 Cush. 
842; Jackson v. Mass. Mut. Fire Ins. Co., 23 Pick. 418. 
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COUNTING THE ELECTORAL VOTES. 
BY SAMUEL T. SPEAR, D. D. 


wt. and all that the Constitution says in re- 
** gard to counting the electoral votes for Presi- 
dent and Vice-President, is in these words: ‘‘The 
President of the Senate shall, in the presence of the 
Senate and House of Representatives, open all the 
certificates, and the votes shall then be counted.” 

The counting here referred to, in so far as it isa 
mere enumeration and aggregation of units, is a 
purely ministerial act; but, in so far as it involves 
any judgment as to what votes shall be counted, it 
is a judicial, or, at least, quasi judicial act. The act 
must, to some extent, be judicial, in order that it 
may be ministerial and declarative. It is not possi- 
ble to count, in the numerical sense, without decid- 
ing what shall be counted. 

Counting the votes in either, or both of these 
senses, necessarily implies a depositary of the count- 
ing power. And, as to this depositary, two differ- 
ent grounds may be taken. One is that the Consti- 
tution itself specifies the counting authority, either 
expressly or by necessary implication. The other is 


that it does not specify this authority, but leaves 
Congress to provide for it by Jaw, and make rules 
for the regulation thereof. 


The truth lies in one or 
the other of these views. 

If we assume the first view to be correct, then we 
at once look to the Constitution itself, in order to 
determine where the power is lodged. It cer- 
tainly is not lodged with the President of the 
United States; and equally clear is it that it is not 
lodged with the judicial department of the Govern- 
ment. It is not committed to the States, or to the 
electoral colleges. If actually vested by the Consti- 
tution in a specific agency, then that agency must 
be the President of the Senate, or the two houses of 
Congress in their distinct and corporate character, 
or a convention of the senators and representatives 
composing these houses at the time of the 
counting, and exercising the power as a single body. 
The last of these views needs no discussion. It has 
had but few advocates during our whole political 
history, has never been adopted in practice, and is 
manifestly inconsistent with the language of the 
Constitution. That instrument speaks of ‘‘ the Sen- 
ate and House of Representatives,” as present at the 
time of the counting, evidently alluding to them 
as organized bodies, and not as a single body of 
senators and representatives. We, hence, con- 
clude that the counting power, if by the Constitu- 


tion vested at all, is so vested either in the President. 


of the Senate, or in the two houses of Congress as 
joint and equal sharers in the same. Much may be 
said in favor of each of these views, and the lan- 
guage certainly admits of either construction. The 
framers of the Constitution seem to have had the 
first view in mind, and it is, moreover, the one which 





is best supported by the early precedents. The 
second view best agrees with the later precedents, 
especially those established since the war. The pre- 
cedents are, hence, conflicting. 

It is entirely immaterial, for the purposes of this 
argument, which of these views we regard as the 
correct interpretation of the Constitution. If the 
President of the Senate is the depositary of the 
counting power, then the power is a prerogative of 
the office by constitutional authority, and is, more- 
over, self-executing through his agency. His 
decision as to how the States have voted, and as to 
who, if any persons, have been elected, is final, un- 
less the Constitution provides for a judicial contest 
in respect to the title to office, and suitable laws 
have been enacted for this purpose. The Constitu- 
tion says that ‘‘the votes shall then be counted,” 
and if this mandate be addressed to the President 
of the Senate, that ends the question so far as the 
counting is concerned. The Constitution has then 
trusted him with the whole power, and any legisla- 
tion to direct him, would be an impertinent intru- 
sion upon his prerogative. If it be true that, in the 
the absence of any legislation on the subject, the 
counting authority is vested in the President of the 
Senate, then it is true because the Constitution so 
vests it; and if so, then legislation cannot divest 
him of it, or regulate his exercise of the power, 
unless there is an express provision in the Constitu- 


tion to this effect, which is not a fact. 
So, also, if the power be vested in the two houses 


of Congress, then the particular Congress that 
counts the votes, has the entire jurisdiction over 
the subject for that occasion, within the limits of 
the power granted, and no legislation of a previous 
Congress can authoritatively control its exercise of 
the power at the time of the counting. Each Con- 
gress is composed of two self-regulating bodies, 
subject only to the authority of the Constitution, 
which, according to this theory, addresses its man- 
date to the particular Congress in existence when 
the counting is to be done. It commands that Con- 
gress to count the votes, and the command confers 
the power. No previous Congress can authorita- 
tively regulate its action. As well might one Con- 
gress attempt to govern another in the exercise of 
the taxing power, the coinage power, or any other 
power granted to Congress by the Constitution. 
Each Congress is supreme in judging of its own 
powers, and of the method of exercising them; 
and, hence, no Congress can make laws for the gov- 
ernment of its successors, as against their pleasure 
and discretion. The constitutional powers of Con- 
gress cannot be made the subjects of legislative 
direction by one Congress in respect to another. 
They are powers of action, and, in their sphere, 
supreme powers. And if, in addition to the legisla- 
tive grants of the Constitution, the power to count 
the electoral votes be one of these powers, then the 
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particular Congress that does the work, is the sole 
and exclusive judge of the manner of procedure, and 
no antecedent Congress can dispossess it of this right. 

This reasoning proceeds upon an assumption 
which we now neither affirm nor deny. That as- 
sumption is that the Constitution has actually fixed 
the depositary-of the counting authority, if not in 
express words, yet by necessary implication, and 
that this depositary is either the President of the 
Senate, or the two houses of Congress. If this be 
true, then we at once see how perfectly futile are all 
attempts to regulate this business by any system of 
permanent legislation. As well might legislation 
undertake to tell the President of the United States 
how he shall exercise the treaty power, what treaties 
he shall make, on what subjects, and with what 
nations, or to direct the action of the House of Rep- 
resentatives in choosing a President, when the right 
of choice devolves uponit. The truthis, the consti- 
tutional provision executes itself in the depositary 
which it selects and trusts, and any attempt to step 
in between the provision and this depositary, with 
legislative action, is an unwarrantable interference. 
It would probably never have been thought of, but 
for the difficulties that may arise, and have arisen 
from the dual character of Congress, giving us a 
double-headed counting authority, provided the 
power is vested in Congress. The two houses acting 
independently and separately, yet with equal au- 
thority, are competent, in certain exigencies, to 
make very strange work with each other, and with 
the rights of the States in choosing a President, and 
hence efforts have been made at different times to 
put them in leading strings by legislation. The 
main object has been to get up some sort of legal 
contrivance by which this duplex organism shall be 
practically compelled to work as a unit. 

The second view in regard to the counting 
authority is, that the Constitution does not 
designate this authority, either expressly or by 
implication, but leaves it to the legislative dis- 
cretion of Congress to vest the power in its wis- 
dom, and provide for the method of its exercise. 
The Constitution simply says that ‘‘ the votes shall 
then be counted,” but does not expressly say by 
whom, and, hence, it is for Congress to supply the 
omission, and designate the agency, by passing laws 
‘*necessary and proper” for this purpose. Such is 
the view we are now to consider. ’ 

The first thing to be said in regard to this view is 
that, if admitted to be the true construction of the 
Constitution, Congress could not, by law, make it- 
self the counting authority, any more than it could 
by law turn itself into a court of justice, or by law 
agsume executive functions. All the express and 
all the implied powers of Congress are simply leg- 
islative; and counting the electoral votes is mani- 
festly not an exercise of such power. If, therefore, 
the Constitution does not give this power to Con- 





gress, then plainly it cannot vest the power in itself 
by legislation. It cannot by law change its own 
character. It cannot by law add to its own powers. 
It can only exercise the powers granted to it. Leg- 
islation within its constitutional scope is such an 
exercise; yet it is not, and cannot be to Congress 
the source of any power not constitutionally vested 
in that body. Congress surely cannot, as a law- 
making power, count the electoral votes, since the 
counting is not an exercise of such power, and if 
the Constitution has not conferred upon it the au- 
thority to count these votes, then it cannot count 
them at all, unless we assume that it can exercise a 
power not granted to it. 

Can Congress then by law create a tribunal or 
special commission to do the work, and by law vest 
the counting function in the same? The mere read- 
ing of the Constitution ought to dispose of this 
question at sight. The President of the Senate is 
the constitutional custodian of the electoral certifi- 
cates up to the very moment in which the counting 
occurs, and no law can change this fact. The funda- 
mental law makes him the electoral urn of the 
nation. He is to open the certificates, not when he 
pleases, not anywhere, but only ‘‘in the presence of 
the Senate and House of Representatives.” Here 
are three constitutional elements of the counting 
brought together, namely: the President of the 
Senate, the Senate, and the House of Representa- 
tives; and when they are thus brought together, and 
the certificates are opened, ‘‘then” the votes are to 
be counted, and the result ascertained, that is to 
say, at that time, in that place, in that presence, 
with that combination of facts, and by an agency 
then and there existing. The plain implication of 
the Constitution is that the counting authority was 
meant to be vested, and is vested in some portion or 
the whole of the agency then present, .and this con- 
tradicts the theory that it is not vested anywhere, 
but left to be vested according to the discretion of 
Congress. 

It is quite true that it is not said in express words 
that the President of the Senate shall count the votes, 
or that Congress shall do so; but what is said about 
the counting is utterly inconsistent with the supposi- 
tion that Congress can by law transfer the work, or 
any part of it, to some other agency than the one as- 
sumed to be present when the certificates are opened. 
The counting must be done by that agency, and 
that agency is either in the President of the Senate, 
or in the two houses of Congress. If in the former, 
Congress cannot transfer the power to some other 
agency; and if in the latter, then it cannot do so, 
any more than it can establish a commission to levy 
taxes, or declare war. A constitutional power is to 
be exercised by the party to whom it is delegated, 
and it cannot by law be delegated to any other party. 
The authority that made the Constitution, trusted 
that party with the power, and no other. 
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The general power of Congress to provide by law 
for the attainment of an end, where the end is 
specified, but not the means, has no application to 
this case. It is true that the Constitution, in saying 
that ‘‘the votes shall then be counted,” specifies an 
end to be attained; yet it says this in such connec- 
tions as clearly to imply that the agency for attain- 
ing the end is to be found in the President of the 
Senate, or in the two houses of Congress. There 
can be no more doubt that the counting is to be 
done by the agency that opens the certificates, or by 
the agency in whose presence they are opened, or by 
both, and to be then and there done, than there is 
that it is to be done at all. It surely is not neces- 
sary or allowable to provide by law the means of 
attaining an end different from those obviously im- 
plied in the Constitution ‘itself. 

The result that we reach from this argument may 
be thus stated: If the Constitution has actually 
vested the power of counting the electoral votes, as 
we believe to be the fact, then the power is self- 
executing in its constitutional depositary, and can- 
not be authoritatively regulated or controlled by the 
legislative action of Congress. If, on the other 








hand, we assume that the power is not specifically 
vested by the Constitution, but is left to be pro- 
vided for by Congress, then the moment we attempt 
to work this theory, it breaks down by its conflict 


with the obvious implication of the Constitution 
itself. Congress cannot vest the power in itself by 
legislation, and it cannot create a special tribunal 
for the purpose, without bringing in an agency dif- 
ferent from the one to which the Constitution 
points. And whether this constitutional agency be 
the President of the Senate, or the two houses of 
Congress, is not material, since the logical result is 


the same on either supposition. 
History furnishes an instructive commentary on 


this subject. In 1792 Congress passed an act en- 
titled ‘‘ An act relative to the election of President 
and Vice-President,” and containing various regu- 
lations in reference to the appointment of electors, 
and their duties when assembled as electoral col- 
leges. In relation to the counting of the electoral 


votes the act simply names the day when the certifi-: 


cates shall be opened in the presence of the two 
houses of Congress, and the votes counted, and the 
result ascertained ‘‘ agreeably to the Constitution.” 
There is no attempt here, legislatively, to interpret 
the Constitution, or devise any counting machinery 
other than that which appears on its face, or estab- 
lish any rules for its action. It was assumed that 
the Constitution interprets itself, and executes itself 
by its own provisions. 

In 1800 a bill was introduced into Congress én- 
titled ‘‘a bill prescribing the mode of deciding dis- 
puted elections of President and Vice-President of 
the United States.” The theory of this bill was to 
provide for a ‘‘ grand committee,” consisting of six 
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Senators and six Representatives, with the addition 
of the Chief Justice of the Supreme Court of the 
United States, invested with ‘‘ power to examine, 
and finally decide all disputes relating to the elec- 
tion of President and Vice-President of the United 
States,” to be appointed before the counting at each 
Presidential election, and to make their report as to 
who had been elected, “on the 1st day of March next 
after their appointment.” This bill delegated the 
entire power over the subject to this ‘‘ grand com- 
mittee.” Fortunately, it never became a law. It 
was in reference to this bill that Mr. Charles C. 
Pinckney, who had been a member of the Federal 
Convention, made the speech which has since been 
so frequently referred to. He opposed the measure 
as contrary to the spirit and intent of the Constitu- 
tion. 

In 1824 Mr. Van Buren introduced into the Sen- 
ate a bill entitled ‘‘abill in addition to the act re- 
lative to the election of President and Vice-Presi- 
dent of the United States,” the main point of which 
was, that if objections were made to the counting 
of any electoral votes, the two houses of Congress 
should separate, and act thereupon separately, and 
that if they concurred in rejecting the votes objected 
to, then they should not be counted, but should 
be counted if the two houses did not thus concur. 
This bill, which passed the Senate, but was never 
considered by the House of Representatives, was an 
attempt to regulate by law the action of every 
future Congress in counting the electoral votes. 
What constitutional authority had that particular 
Congress to make a law for the government of any 
other Congress on this subject? None whatever. 
No such power is granted to any Congress. 

In 1865 the famous, or rather, to characterize it 
more properly, the infamous twenty-second joint 
rule was adopted by the two houses of Congress, 
providing that objections to the counting of elec- 
toral votes shall be considered and determined by 
the two houses separately, and that “no vote ob- 
jected to shall be counted, except by the concurrent 
votes of the two houses,” thus putting it in the 
power of either house to reject any number of votes. 
It has been said in the way of apology for this rule, 
that it was passed in great haste.. It certainly needs 
an apology. It was, however, retained during three 
successive countings, and in the latter two count- 
ings electoral votes were rejected under it because 
the two houses did not agree to count them. The 
rule really had no authority, except for the particu- 
lar Congress that adopted it, and yet it was contin- 
ued until the Senate, at the first session of the pres- 
ent Congress, decided that it should be operative 
no longer. - 

The Senate, however, attempted to substitute for 
the discarded rule, a law on the subject. The bill 
was reported in 1875, and briefly discussed, and 
then reported again, with some modifications, in 
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1876, and elaborately discussed, and finally passed 
by the Senate, and then reconsidered, and, hence, it 
never reached the House of Representatives at all. 
The two principal features of this bill are these: (1) 
That where but one set of electoral returns is sent 
from any State, and the votes are objected to, the 
two houses of Congress shall act separately upon 
the subject, and the votes shall be counted unless 
both houses concur in rejecting them. (2) That 
where more than one set of returns shall be received 
from the same State, certifying to different votes, 
that set shall be accepted which the two houses, 
acting separately, shall declare to be the true and 
genuine one. This is an improvement upon the 
twenty-second joint rule; yet if the two houses of 
Congress should fail to agree as to which is the gen- 
uine set, then the vote of the State would be ex- 
cluded. The failure to count the votes of a State, 
in the event of such a disagreement, was justly 
regarded as a very formidable objection to the pro- 
posed law. Various expedients were suggested to 
avoid this result, by bringing in an umpire between 
the two houses to determine the question when they 
could not agree as to which was the true set of elec- 
toral returns. The bill, had it become a law, would 
have commanded every future Congress upon which 
might devolve the duty of counting the electoral 
votes, to conduct the count in a particular way, to 
conform to a certain rule in respect to the right of 
debate in each house, and to settle all disputed 
questions in a particular manner. This, upon its 
face, is just what no Congress can do in respect to 
another. 

The last effort at legislation on this subject, we 
have in the Electoral Bill of 1877, extemporized to 
meet an exigency, and limited in its action to that 
exigency. The bill became a law, and was enacted 
in the usual way, and yet the so-called law is a mere 
agreement between the two houses of Congress as 
to the mode of counting the votes. The two essen- 
tial provisions are these: (1) That where there is 
but one set of electoral returns from a State, the 
votes shall be counted, unless both, houses, acting 
separately, shall agree to reject them. (2) That 
where there are two or more sets of returns from the 
same State, the papers, with any objections thereto, 
shall be referred to a commission consisting of five 
Senators, five Representatives, and five Associate 
Justices of the Supreme Court of the United States, 
and authorized to consider and act upon these 
papers, ‘‘with the same powers, if any, now pos- 
sessed for that purpose by the two houses acting 
separately or together,” and that the decision of this 
commission shall be final, unless ‘‘the two houses 
shall separately concur in ordering otherwise.” 

The necessity for this Electoral Commission grew 
out of the fact that the two houses of Congress 
were politically arrayed against each other, and this 
Decessity is its only recommendation. It does not 





lie within the letter or the intent of the Constitu- 
tion. Its adoption, if we assume the two houses of 
Congress to be the counting authority, is a confes- 
sion that the Constitution, as it is, was not adequate 
to the emergency. The men who framed this 
instrument did not foresee the modern march of 
political ideas, and never imagined that two sets of 
electoral colleges would undertake to operate in the 
same State. They did not anticipate the difficulties, 
embarrassments and dangers that would beset the 
counting authority when the two houses of Con- 
gress are politically opposed to each other, and the 
counting or exclusion of a few votes would turn 
the scale one way or the other. They supposed 
that the action of the States in appointing electors, 
and in authenticating the appointment, would be 
conclusive, and that the counting of the votes would 
be a very simple affair. They did not construct an 
electoral system for double State governments, or 
double electoral colleges, and they did not provide 
a remedy for the perils of a double-headed canvass- 
ing board in Congress. What we have seen in this 
Centennial year, did not come within the scope of 
their vision. 

The facts which experience has disclosed, prove a 
casus omissus in the organic law of the land, which 
legislation cannot remedy. If the present electoral 


system is continued, as we think it should not be, 
then, before another Presidential election, the Con- 


stitution should be so amended as to remove all am- 
biguity and doubt as to the depositary of the count- 
ing authority, and as to the extent of this authority. 
Legislation as a remedy for a defect or an omission 
in the fundamental law, is always extra-constitu- 
tional, and however urgent may seem to be its neces- 
sity, it is apt to become a dangerous precedent. It 
is by such expedients that constitutions are gradu- 
ally undermined, and, as was well said by Justice 
Bronson, ‘‘all respect for the fundamental law is 


_lost, and the powers of the government are just 


what those in authority please to call them.” The 
electoral problem to which recent events have called 
the public attention, is beyond the reach of Con- 
gress, except by the exercise of powers not vested 
in it, and even this exercise is merely an expedient 
for the time being. 

What the country wants is a Constitution so strong 
and so clear, that every party defeated under the 
forms of law, as administered by its constituted 
agents, will understand that it must accept that 
defeat. Upon no other principle is popular govern- 
ment a possibility. The menaces that have floated 
in the air, as to the terrible things that would hap- 
pen in a.certain contingency, are an impressive 
warning to the American people. The theory of 
first voting, and then fighting over the result, or 
threatening to fight, or resorting to extra-constitu- 
tional measures to avoid collision, and purchase a 
peace, only needs to obtain a lodgement in the public 
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mind, to ring the knell of our republican system. 
Let that theory have no advocates, and let no parti- 
san sophist be so brazen-faced as to be its apologist. 
The legal intellect of the nation should be exercised 
* in devising the best way for solving the whole prob- 
lem of a Presidential election. It has become a 
much greater problem than it was when the framers 
of the Constitution had it under consideration, and 
produced the electoral system as the fruit of their 
wisdom. . 
————__>____—__ 
MUNICIPAL BONDS.—WHEN COUNTY RAIL- 
ROAD AID BONDS VALID. 
N the case of County Commissioners of Leavenworth v. 
Barnes, decided by the Supreme Court of the United 
States at the present term, which was an action bya 
bona fide holder, without notice, upon railroad aid bonds 
issued by the county of Leavenworth, under author- 
ity of an act of the legislature of Kansas, there 
were three defenses. First, that without this act there 
was no authority in the county to issue the bonds in 
suit, and that the act was never legally passed. The 
objection was that the yeas and nays were not called 
and entered on the journal, on the final passage of the 
bill; and again, that the enrolled bill was not signed 
by the presiding officer of the senate. Second was 
this: The bonds recite that they are issued under the 
provisions of the act approved Februry 10, 1865. The 
vote authorizing them was taken January 21, 1865. It 
was objected that the bonds are invalid for the reason 


that the only vote taken by the electors of the county 


was before the passage of the act authorizing it. The 
third defense was this: The bonds were issued to 
the Leavenworth and Missouri Pacific Railroad 
Company. In 1860 a company was formed under 
the name of the Missouri River Railroad Com- 
pany. On the 18th of April, 1865, it consolidated 
with another company and changed its name to the 
Leavenworth and Missouri Pacific Railroad Company. 
The county of Leavenworth accepted, held and sold 
the stock of the latter company received for the bonds. 

The court says in regard to the first defense: ‘‘ The 
recent decision by the Supreme Court of Kansas ina 
suit against this same county and upon this identical 
statute relieves us from all embarrassment upon this 
question. It is a decision by the Supreme Court of 
that State giving effect and construction to one of its 
own statutes, and according to well-settled rules, will 
be followed by this court. The question is discussed 
at much length, many local authorities in support of 
their conclusion are cited, and the act is held to have 
been legally passed and to be a binding act. We must 
hold in accordance with this decision.” 

In regard to the second defense it says: ‘The 4th 
section of the act of February, 1865, contained this pro- 
vision: ‘In case the board of commissioners of any 
such county * * * have jheretofore submitted ‘to 
the electors of such county the question of issuing 
bonds to any railroad company, and at such election 
such electors voted to issue such bonds, such board are 
hereby authorized to issue such bonds and subscribe 
for stocks not exceeding the amount as provided in 
the 1st and 3d sections of this act.’ Stats. Kan. 1865, 
p. 42. In the present case a majority of the electors 
voting declared themselves in favor of the subscrip- 
tion and issue of the bouds. This is all that is required 
either by the Ist or the 4th section. The same rule is 














intended to be applied in each case. This is an ex- 
plicit authority from the legislature to the county 
board to adopt any previous expression of the electors 
of their willingness to make such subscription. It is 
conclusive upon the point under consideration.” 

As to the third defense, it says: “‘ This company was 
organized in 1860 under the name of the Missouri 
River Railroad Company, and on the 18th of April, 
1865, it consolidated with another company, increased 
its capital, and changed its name to that of the Lea- 
venworth and Missouri Pacific Railroad Company. 
We suppose this to have been authorized by the stat- 
utes of Kansas. Laws of 1862, p. 768. We are cer- 
tainly of opinion that when the parties interested in 
the two companies are content ; when the newly-named 
company has been in operation for ten years; when 
the county has received and held its stock until 1869, 
when the same was sold by the county by authority of 
the legislature, it is not competent for such a contract- 
ing party to say that there was an irregularity in the 
organization of the company. Bigelow on Estoppel, 
464; Moran v. Commissioners, 2 Black, 722; Zabriskie 
v. Cleveland, 23 How. 400; Pendleton v. Amy, 13 Wall. 
297.” 

Qe 
WHEN RESIGNATION OF OFFICE DOES NOT 
CREATE VACANCY. 

N the case of Badger et al., plaintiffs in error, v. 
United States ex rel. Bolles et al., decided by the 
United States Supreme Court at the present term, the 
relators recovered judgments against the town of 
Amboy, which is situated in the State of Illinois, but 
the board of town auditors of the town would not 
audit the claim of relators thereon, and refused to 
perform any of the duties required of them, and which 
it was necessary should be performed in order to en- 
able relators to have their judgment satisfied. In order 
to escape action and prevent relators from enforcing 
the judgments, the majority of the board of auditors 
resigned, and their resignations were accepted, but no 
persons were chosen to fill their places. The plaintiff 
applied for mandamus to compel the board of auditors 
to act, and the question arose, did the resignation of 
the officers in question (supervisor, town clerk and 
justice), and the proper acceptance of such resignation, 
create a vacancy when no successors were appointed 
and qualified. The court says that by the common law, 
as well as by the statutes of the United States, and 
the laws of the most of the States, when the term of 
office to which one is elected or appointed expires, his 
power to perform its duties ceases. People v. Tilman, 
8 Abb. Pr. 359; 30 Barb. 193. This is the general 
rule. But it says that this rule does not apply to town 
officers under the statutes of Illinois. It says further: 
The People ex rel. Williamson v. McHenry, 52 N. Y. 
874, was the case of a quo warranto to test the title to 
the office of collector of the town of Flatbush, Kings 
county, N. Y. The defendant was elected such collector 
on the 5th day of April, 1870. On the 4th day of April, 
1871, the relator was elected collector of the same town, 
but did not take nor file an oath of office or execute 
the bond to the supervisors of the town. The board ° 
of supervisors recognized the defendant as the legal 
collector, and delivered to him the warrant for the 
collection of the taxes of 1871. To settle the dispute, 
the relator brought the suit referred to. The attempt 
of the defendant to sustain himself under an act of 
the legislature, extending the term of office of the col- 
lector of Kings county to three years, failed. The 
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court held the act to be unconstitutional as to existing 
collectors. The defendant, however, succeeded in re- 
taining the office, and had judgment that he was the 
legal collector, for the reason that although the relator 
was legally elected, he had failed to take the oath of 
office. The statute of New York as to town officers was 
in substance the same as that of the State of Illinois. 
It was as follows: ‘‘Town officers shall hold their 
offices for one year and until others are chosen or ap- 
pointed in their places and have qualified.” 

In 6 Bissell, 308, is found the opinion of Judge Blod- 
gett in the case we have before us. He holds that a 
resignation does nut relieve a supervisor or town clerk 
from the responsibilities of his office until a successor 
is appointed. We think such is the law. 

In The People v. Hopson, 1 Den. 574, and in The 
People v. Nostrand, 46 N. Y. 382, it was said that when 
a person sets up a title to property by virtue of an 
office, and comes into court to recover it, he must show 
an unquestionable right. It is not enough that he is 
an officer de fucto, that he merely acts in the office; 
but he must be an officer de jure, and havea right to 
act. So we think where a p@son, being in an office, 
seeks to prevent the performance of its duties to a 
creditor of the town by a hasty resignation, he must 
see that he resigns de facto not only, but de jure, that 
he resigns his office not only, but that a successor is 
appointed. An attempt to create a vacancy at a time 
when such action is fatal to the creditor, is not to be 
helped out by the aid of the courts. 


——__>—___—_—_ 


LIABILITY OF TENANT FOR INJURIES TO 
LEASED PROPERTY. 


HE case of United States, appellant, v. Bostwick, just 
decided by the United States Supreme Court, in- 
volved a claim against the United States for rent 
and for damage done by fire to premises occupied by 
the government under a lease, as a hospital. In re- 
gard to the liability of a tenant for injury happening 
to property leased by him, the court says: But in every 
lease there is, unless excluded by the operation of 
some express covenant or agreement, an implied obli- 
gation on the part of the lessee to so use the property 
as not unnecessarily to injure it, or, as it is stated by 
Mr. Comyn, ‘to treat the premises demised in such 
manner that no injury be done to the inheritance, but 
that the estate may revert to the lessor undeteriorated 
by the willful or negligent conduct of the lessee.” 
Com. Land. & Ten. 188. This implied obligation is 
part of the contract itself, as much so as if incorpor- 
ated into it by express language. It results from the 
relation of landlord and tenant between the parties 
which the contract creates. Holford v. Dunnett, 7 M. 
& W. 352. It is nota covenant to repair generally, 
but to so use the property as to avoid the necessity for 
repairs as far as possible. Horsefall v. Mather, 7 Holt. 
9; Brown v. Crump, 1 Marsh. 569. The court says, in 
respect to the injury by fire in this case: There was, 
as has been seen, no express agreement to repair in 
the lease. The implied obligation is not to repair gene- 
rally, but so to use the property as to make repairs un- 
necessary as far as possible. It is in effect a covenant 
against voluntary waste, and nothing more. It has 
never been so construed as to make a tenant answer- 
able for accidental damages, or to bind him to rebuild 
if the buildings are burned down or otherwise de- 
stroyed by accident. In this case it has not been 
found, neither is it claimed in the petition, that these 





premises were burned through the neglect of the 

United States. No judgment can, therefore, be ren- 

dered against the United States on this account. The 

court, however, held that the United States would be 
liable for the damages done to the property other than 
the destruction by fire during its occupation under 
the lease, except to the extent that the same necessa- 
rily resulted from the use of the premises for the pur- 
poses for which it was leased. 

—_—__>__—_——- 

WHEN PENDING PRIOR SUIT DOES NOT BAR 
ACTION.— ATTORNEY PROSECUTING GOV- 
ERNMENT CLAIMS MAY RECOVER FOR 
SERVICES. 


SUPREME COURT OF THE UNITED STATES— OCTO- 
BER TERM, 1876. 


STANTON, plantiff in error, v. EMBRY. 


The pendency of a prior suit in a State court for the same 
cause of action, held no bar toa suit in the Supreme 
Court of the District of Columbia. 

a for services as an attorney in prosecutinga 
claim against the United States before the accounting 
officers of the Treasury Department, held, recoverable, 
and a judgment of $9,185.18 for such services sustained. 


N error to the Supreme Court of the District of Co- 
lumbia. Action for services. The facts appear 
in the opinion. 

Mr. Justice CLIFFORD delivered the opinion of the 
court. 

Services were rendered by Robert J. Atkinson, in 
his life-time, as attorney for the defendants in prose- 
cuting a claim, in their behalf, against the United 
States, before the accounting officers of the Treasury 
Department, and the plaintiff instituted the present 
suit in the Supreme Court of the District to recover 
compensation for those services, including a claim for 
services rendered by the decedent and by himself, as 
such administrator, in the same case, since the decease 
of the intestate. 

Process was served and the defendants appeared and 
pleaded in abatement the pendency of a prior suit ina 
State court for the same cause of action, and tendered 
a certified copy of the prior writ and return in support 
of the plea, to which the plaintiff demurred, and as- 
signed for cause that the pendency of a prior suit in a 
State court is no stay or bar to a suit in the court be- 
low. Hearing was had ‘and the court sustained the 
demurrer of the plaintiff and gave leave to the defend- 
ants to plead to the merits. 

Pursuant to that leave the defendants pleaded nil 
debet and non assumpsit, upon which issues were duly 
joined. Subsequently the parties went to trial, and 
verdict and judgment were for the plaintiff in the 
sum of $9,185.18. Exceptions to the rulings and in- 
structions of the court and to the refusals of the court 
to instruct the jury as requested were filed by the de- 
fendants, and they sued out a writ of error and re- 
moved the cause into this court. 

Ten errors are assigned by the defendants, but in the 
view taken of the case it will not be necessary to give 
them a separate examination. 

Two questions are presented, arising out of the 
ruling of the court in sustaining the demurrer of the 
plaintiff to the plea in abatement filed by the defend- 
ants: (1) Whether the defendants did or did not 
waive the demurrer by subsequently pleading to the 
merits. (2) Whether the pendency of a prior suit in 
a State court is a bar to an action subsequently com- 
menced in the Supreme Court of this District. 
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Authorities are referred to by the plaintiff which 


support the proposition that pleading over toa dec- 
laration adjudged good on demurrer is a waiver of the 
demurrer, and there are many other decided cases to 
the same effect. Aurora City v. West, 7 Wall. 92; Bell 
v. Railroad, 4 id. 602; Clearwater v. Meredith, 1 id. 42; 
United States v. Boyd, 5 How. 51; Evans v. Gee, 11 
Pet. 85; Jones v. Thompson, 6 Hill, 621. 

Suppose it were otherwise, still it is insisted by the 
plaintiff that the pendency of a prior suit in another 
jurisdiction is not a bar to a subsequent suit in a Cir- 
cuit Court or in the court below, even though the two 
suitsare for the same cause of action; and the court 
here concurs in that proposition. 

Repeated attempts to maintain the negative of that 
proposition have been made, and it must be admitted 
that such attempts have been successful in a few juris- 
dictions, but the great weight of authority is the other 
way. Bowne v. Joy,9 Johns. 221; Hatch v. Spofford, 
22 Conn. 497; Maule v. Murray, 7 Term, 466; Imlay v. 
Ellefsen, 2 East, 457; Colt v. Partridge, 7 Metc. 572; 
Smith v. Lathrop, 44 Penn. St. 328; Cox v. Mitchel, 7 
C. B. (N. 8.) 55; Wood v. Lake, 13 Wis. 91; Wad- 
leigh v. Veasie, 3 Sumn. 167; Loring v. Marsh, 2 Cliff. 
822; White v. Whitman, 1 Curt. 494; Salmon v. Wotten, 
9 Dana, 422; Yelverton v. Conant, 18 N. H. 124; Waish 
v. Durkin, 12 Johns. 99; Davis v. Morton, 4 Bush, 444. 

(The court here pass upon an immaterial question of 
practice. ] 

Coming to the merits, the first objection of the de- 
fendants is that the contract set up in the declaration 
is one for a contingent compensation. Such a defense, 
in some jurisdictions, would be a good one, but the 
settled rule of law in this court is the otherway. Re- 
ported cases to that effect show that the proposition 
is one beyond legitimate controversy. Wylie v. Coxe, 
15 How. 415; Wright v. Tebbets, 1 Otto, 253. 

Professional services were rendered by an attorney, 
in the first case cited, in prosecuting a claim against 
the Republic of Mexico, under a contract that the at- 
torney was to receive five per cent of,the amount 
recovered. Valuable services were rendered by the 
attorney during the life-time of the claimant, but he 
died before the claim was allowed. Subsequently the 
efforts of the attorney were successful and he de- 
manded the ,fulfillment of the contract, which was 
refused by the administrator of the decedent. Pay- 
ment being refused, the attorney brought suit, and 
this court held that the decease of the owner of the 
claim did not dissolve the contract, that the claim re- 
mained a lien upon the money when recovered, and 
that a court of equity would exercise jurisdiction to 
enforce the lien if it appeared that equity could give 
him a more adequate remedy than he could obtain in 
a court of law. 

» Courts of law also adopt the same rule of decision, 
as sufficiently appears from the second case cited, 
where the same rule of decision was applied and en- 
forced without hesitation or qualification. Contracts 
for lobbying stand upon a very different footing, as 
was clearly shown by the Chief Justice in comment- 
ing upon a prior decision, in which the opinion was 
given by Justice Swayne. Trist v. Child, 21 Wall. 450. 

Nothing need be added to what is exhibited in the 
case last mentioned ,to point out the distinction be- 
tween professional services of a legitimate character, 
and a contract for an employment to improperly in- 
fluence public agents in the performance of their 
public duties. Tool Company v. Norris, 2 Wall. 53. 
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Professional services to prepare and advocate just 
claims for compensation are as legitimate as services 
rendered in court in arguing a cause to convince a 
court or jury that the claim presented or the defense 
set up against a claim presented by the other party 
ought to be allowed or rejected. Parties in such cases 
require advocates, and the legal profession must have 
a right to accept such employment .and to receive 
compensation for their services, nor can courts of 
justice adjudge such contracts illegal if they are free 
from any taint of fraud, misrepresentation, or unfair- 
ness. 

By the contract in question the amount of compen- 
sation to be paid was not fixed, and in order to enable 
the jury to determine what the plaintiff was equita- 
bly entitled to recover he called other attorneys and 
proved what is ordinarily charged in such cases, and 
the defendants excepted to the ruling of the court in 
refusing to charge the jury that they should disregard 
such testimony. 

Attorneys and solicitors are entitled to have allowed 
to them for their professional services what they rea- 
sonably deserve to have for the same, having due re- 
ference to the nature of the service and their own 
standing in the profession for learning, skill, and pro- 
ficiency, and for the purpose of aiding the jury in 
determining that matter it is proper to receive evi- 
dence as to the price usually charged and received for 
similar services by other persons of the same profes- 
sion practicing in the same court. Vilas v. Downer, 
21 Vt. 419. 

Tested by that rule the court is of the opinion that 
the prayer for instruction was properly refused. Cer- 
tain other prayers for instructions were also pre- 
sented by the defendants which were refused by the 
court below, but in the view taken of the case it must 
suffice to say that we are all of the opinion that the 
ruling of the court in refusing to give the requested 
instructions was correct. 

Enough has already been remarked to show that 
the theory of the defendants that the contract is pro- 
hibited by certain acts of Congress referred to cannot 
be sustained, for the reason that the contract was a 
legitimate one for professional services of an attorney 
who held no official station at the time the contract 
was made, nor at any time during the period he was 
engaged in prosecuting the claim. 

Exceptions were also taken to numerous detached 
portions of the charge of the court, but the remarks 
already made render it unnecessary to give those ex- 
ceptions a separate examination. Such an examina- 
tion would extend the opinion unnecessarily; nor is 
it necessary, as the court is unanimously of the opin- 
ion that the exceptions must all be overruled. 

Judgment affirmed. 

———__>____——_- 
NOTE OF ENGLISH CASE. 


Custopy oF CHILDREN. 


THE case of Andrews v. Salt, a few years since, led to 

prolonged discussion on the power of the courts to 
interfere with the rights of the father with regard 
to the custody or education of his children, in which 
the rules of equity on this subject were contrasted 
with the rules of the common law. In the case of In 
re Goldsworthy, which came before the Common Pleas 
decision of the High Court of Justice recently, on an 
application for a habeas corpus to restore a child to the 
custody of his father, the affidavits in opposition to 
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the application are stated to have imputed to the 
father that he was an habitual drunkard, that he had 
been attended for incipient delirium tremens, that his 
language and treatment of his wife were of a coarse 
and brutal description, and that he had been guilty of 
adultery; but so far as it appears from the reports of 
the case we have seen, the affidavits did not show very 
clearly that the misconduct, which was denied by the 
father, was of such a nature or so openly displayed in 
the presence of his children as to contaminate and 
corrupt their morals. Yet this must be clearly shown 
to induce a court of equity to interfere with the rights 
of the father. ‘It does not follow,’’ said Lord Cot- 
tenham, ‘‘ that because a husband’s conduct is such as 
to make his wife very unhappy, he is, therefore, to be 
deprived of the custody of his children.’’ In re Spence, 
2 Phil. 252. To warrant the court in taking the cus- 
tody of children from their father his misconduct 
must be shown to have some reference to the manage- 
ment or education of his children. Ball v. Ball, 2 
Sim. 35. Even in the cases on which Lord Coleridge 
seems to have based his decision this principle was 
fully admitted. Thus in Wellesley v. Duke of Beaufort, 
2 Russ. 1, the ground for removing the daughter from 
the father’s custody was, that he was living in open 
adultery, and as regarded the other children, Lord 
Eldon expressly limited himself to the consideration 
of the father’s conduct as it affected them; and so 
limiting himself, he came to the conclusion that there 
had been grossly improper conduct on the part of the 
father toward his children. And in the case of In re 
Fynn, 2 DeG. & Sm. 457, it is expressly stated that, 
before the court will interfere, ‘‘it must be satisfied 
that the father has so conducted himself as to render 
it, not merely better for the children, but essential to 
their safety or their welfare in some very serious and 
important respect that his rights should be interfered 
with.” It is obvious that a father may grossly mis- 
conduct himself without making it essential in some 
very important respect to the welfare of his children 
that they should be removed from him. The most 
abandoned man may conduct himself with propriety 
in the presence of his children. 
—_—— + 


THE ONONDAGA BAR ASSOCIATION AND 
THE CODE OF REMEDIAL JUSTICE. 


To the Editor of the Albany Law Journal: 


Srr— At the regular meeting of the Onondaga Bar 
Association, held at the court-house, February 13, 
1877, Hon. W. C. Ruger in the chair, a committee of 
six, of which the president of the association should 
be chairman, was ordered to take into consideration 
the subject of the Code of Remedial Justice, and re- 
port to the association at an adjourned meeting, to be 
held on the 22d inst. 

The president appointed, as such committee, Hon. 
Daniel Pratt, Hon. Le Roy Morgan, Hon. Frank His- 
cock, Hon. Geo. N. Kennedy and Irving G. Vann, Esq. 

On the evening of the 22d inst., the committee re- 
ported to the association as follows: 


MAJORITY REPORT. 


To the Bar Association of Onondaga County: 
GENTLEMEN — Your committee, to whom was re- 
ferred the subject of the consideration of the Code of 
Remedial Justice, enacted at the last session of the 
legislature, to take effect May 1, 1877, would respect- 
fully report 
That they have individually, since the date of their 





appointment, had the subject in question under con- 
sideration, and while, from its vast , the nat of 
their avocations and the limited time at their disposal, 
they have been unable to spend the time necessary to 
exhaust or even discuss in this report the numerous 
questions suggested by this proposed Code; yet they 
have examined those questions with sufficient deliber- 
ation and care to feel at liberty to make some suggest- 
ions with reference to the present action of this asso- 
ciation. 

It appears to us, for the following reasons, that a 
supervision of the operation of said Code for a longer 
period than to the lst of May next, should be enacted 
by the soy 

First. That it seems to us that — of the pro 
additions to pre-existing laws, provided by this e, 
are not couched in the phraseology or with that con- 
ciseness and precision which ought to characterize 
legal enactments. 

Second. That at least some changes in the language 
by which legal proceedings have been heretofore known 
and described, have been unnecessarily introduced, 
and are liable to oe confusion in the considera- 
tion of such questions. 

Third. That, to a certain extent, it seems to us that 
some of the proposed changes are reactionary in their 
character, and the extent to which they may be car- 
ried is not sufficiently limited, defined or expressed. 

Fourth. That the subject of the codification of an 
entire system of laws and — is one so important 
and extensive that it should not be made by fractional 
enactments or successive and disconnected changes, 
but should be considered and adopted as a uniform 
and homogeneous system. 

Fifth. That the necessity of the adoption of upwards 
of one hundred proposed amendments, as recom- 
mended by the commissioners before the proposed 
Code becomes a law, suggests most strongly the neces- 
sity of longer deliberation before adopting, as practi- 
cally irrevocable, this law. 

Sizih. As we have lived under the present law and 
practice for nearly thirty years, no great hardship can 
result from continuing under the present system for 
another year. 

Seventh. That the time which has elapsed since the 
publication of the statutes in question has been in- 
sufficient to enable the profession to satisfactorily and 
thoroughly examine and analyze a new code, and the 
opinion is almost universal throughout the legal pro- 
fession in the State, as far as we are advised, that it 
would be unwise to put this law in operation on the 
1st day of May next. And as a result of our delibera- 
tion and investigation, we would respectfully recom- 
mend the adoption of the following resolution: 

Resolved, That we earnestly petition the legislature 
to suspend the operation of the law entitled ‘*The 
Code of Remedial Justice,” until at least the lst of 
May, 1878, and that the said Code, with amendments 
and additions thereto, recommended by the commis- 
sioners, be enacted as a corrected and uniform law, 
with the proviso that the same take effect on the lst 
day of May, 1878. 





Wma. C. RuGeEr, 
DANIEL PRATT, 
FRANK Hiscock, 
Gro. N. KENNEDY, 
IRVING G. VANN. 


MINORITY REPORT. 


Judge Morgan, of the committee, made a minority 
report, as follows: 


To the members of the Bar Association of Onondaga 
county : 

The undersigned would respectfully report that he 
has been unable to agree to the conclusions of the 
majority of the committee, as to the action which it 
is proper to take in relation to the new revision of the 
statutes of the State, called ‘‘‘he Code of Remedial 
Justice,’ containing the first thirteen chapters, and 
which by the act of the legislature are to take effect 
May i, 1877. 

y the Laws of 1876, ch. 33, § 2, the commissioners 
appointed to revise the statutes, were ‘required to bring 
together all the statutes and parts of statutes, which 
from similarity of subject ought to be brought to- 
gether, omitting redundant or absolute enactments, 
and making such alterations as may be necessary tu 
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reconcile the contradictions, supply the omissions, 
aud amend the imperfections of the original text.” 

The commissioners have been changed from time to 
time, except the laborious hard working lawyer, Mont- 

omery H. Throop, and have devoted nearly six years 
n making and perfecting the proposed revision. 

The thirteen chapters to take effect the first of May 
next, were perfected under the supervision of the 
commissiouers, Montgomery H. Throop, Alexander 8S. 
Jobnson and Sullivan Caverno, and in their report to 
the legislature, it is stated that all the commissioners 
have carefully and critically reviewed section by sec- 
tion, each portion of the former draft, with two ex- 
ceptions, one relating to juries in New York and Kings 
counties, which was confided to Mr. Throop for obvi- 
ous reasons; and the other relating to the two last 
chapters, in which it is stated that Judge Johuson was 
interrupted by his elevation to a judicial office in the 
United States Circuit for the Second district, although 
he examined those last chapters, and united in the 
recommendation of their adoption. 

By chapter 467, sec. 2, of the Laws of 1873, the com- 
missioners were authorized to submit to the legisla- 
ture any distinct parts or portions of their work, which 
might in their opinion be conveniently enacted in- 
to laws before the completion of the entire work. The 
thirteen chapters were submitted in obedience to this 
authority, and after undergoing a thorough and criti- 
cal examination by the judiciary committee of both 
houses of the legislature, were enacted to take effect 
| 1, 1877. 

he provisions thus enacted have been before the 
profession a long time, and various suggested amend- 
ments have been accepted by the commissioners 80 as 
to conform them more nearly to the existing provis- 
ions of the Code of 1848; and it is not to be doubted 
that other amendments will become necessary, but 
they can be supplied hereafter. 

I think it is obvious that old practitioners having 
become familiar with the various statutes, many of 
them running through a period of over forty years, 
and having libraries to refer to, can get on in the pro- 
fession without the aid of the revision, and that they 
feel a reluctance to resort to other sources of knowl- 


ge. 

Many of them will never examine the new revision, 
until they are compelled to practice under it. 

They have had time enough, for the thirteen chap- 
ters can all be mastered in a very few days. 

I am satisfied that the proposition to delay until 
another legislature assembles, arises from the enemies 
of the revision, and is relied upon as, perhaps, the only 
safe way now to make their opposition effectual. 

By reference to the provisions of these thirteen 
chapters, it will be conceded that the language of the 
Code of Procedure has been very generally retained, 
that no new form of pleadings is required, and that 
the various provisions of the Revised Statutes and dif- 
ferent enactments running through the session laws 
upon the same subject, have been incorporated into 
the new revision, omitting redundant and obsolete 
enactments, and making only such alterations as were 
necessary to reconcile contradictions, supply omis- 
sions, and amend imperfections. 

If the revision is postponed another year, or ten 
years, we shall meet the same criticisms and objec- 
tions, as it is impossible to use language which will 
command the united approbation of the profession, 
composed as it is of members of different taste, and 
many of them having peculiar views of their own, 
which they will desire to introduce into the codifica- 
tion. 

Looking at the conceded qualifications of the com- 
missioners for their work, and the acquiescence of so 
many highly distinguished jurists in this revision, I 
am of opinion that we ought to accept their work, 
being reasonably assured that it has been thoroughly 
aud well done. 

I would recommend the adoption of the following 
resolution : 

Resolved, That we approve of the act of the legisla- 
ture authorizing a revision of the statutes of this 
State; that we have confidence in the qualifications of 
the commissioners, Messrs. Throop, Johnson and Cav- 
erno, to prepare and perfect such revision in couform- 
ity to the requirements of the law authorizing the 
same, and they having reported in favor of the adop- 
tion of thirteen chapters, which could be conveniently 
enacted as a separate part of the revision; and which 





have been enacted, to take effect on May 1, 1877, after 
a full and thorough examination by the judiciary 
committee of both houses of the legislature, and their 
united approval of the same, we do not deem it wise 
or expedient to interfere to delay or defeat the action 
of the legislature, or postpone taking effect on the day 
already designated, with such amendment as the 
judiciary committee of the present legislature may 
deem it proper to adopt. 

All of which is respectfully submitted. 

LEROY MORGAN. 

The meeting was very largely attended, and the de- 
bate, which became very animated, was participated 
in by Messrs. Ruger, Kennedy, Hiscock, Pratt, Mor- 
gan, Judge Reigle, W. P. Goodelle, T. K. Fuller, J. 
G. Vann, O. J. Brown, W. A. Beach, J. C. Fowler, 
Allis, Anderson, Munro, Stone, Keeler, Wilkin, North- 
rup and others, and was adjourned until next evening 
for further discussion. 

After several proposed amendments were voted 
upon, Mr. Stone offered the following resolution as a 
substitute for both reports: 

Resolved, That the Onondaga County Bar Associa- 
tion recommend to the legislature of the State of New 
York the enactment of chapters 14 to 22 inclusive, of 
the ‘‘ New Revision of the Statutes,’’ as reported by 
the commissioners to revise the statutes; also the act 
to amend the Code of Remedial Justice as reported by 
said commissioners, and that said acts, including the 
whole twenty-two chapters and the amendments 
thereto, be so amended to take effect May 1, 1878; 
that the secretary of this association be directed to 
forward a copy of the foregoing resolutions to each of 
the representatives from Onondaga county in the 
legislature. 

The vote on the above resolution stood 56 in favor 
to 26 against, and, on motion, was made unanimous. 

O. J. Brown, Secretary. 

SyRAcusE, February 24, 1877. 

> 
NOTES OF RECENT DECISIONS. 


Brokerage: when broker earns commission on sale of 
real estate.—To complete a sale of personal property, 
either an actual or potential delivery of the article 
sold is necessary; but in sales of real estate, a contract 
to convey may be held to be asale. The rule that ‘no 
brokerage is due until the consideration has passed to 
the vendor,” is not supported by authority. When 
the broker has effected a bargain and sale by a con- 
tract which is mutually binding on both vendor and 
vendee, he is entitled to his commission, whether the 
sale is finally executed or not. Sup. Ct., Indiana, Jan. 
15, 1877. Love v. Miller (Cent. Law Journal). 

Common carrier: negligence in care of yoods: evi- 
dence : opinion.—(1) When goods intrusted to a railroad 
company (as fruit trees) are frozen and injured by un- 
necessary delay on the part of the carrier in transport- 
ing and delivering them, the owner is entitled to re- 
cover the value thereof. (2) Testimony of a witness 
in regard to the trees, that ‘‘if they had been shipped 
that evening as promised by the agent, they would 
have gone through all right,”’ is not a mere opinion of 
the witness, but is the statement of afact. Sup. Ct., 
Missouri, Oct. Term, 1876. Vail v. Pacific R. R. Co. 

Constitutional law: eminent domain: manufactur- 
ing purposes not public use.—(1) It is not competent 
for the legislature to provide generally for the con- 
demnation of the lands of non-consenting parties in 
order to obtain water-power for manufacturing pur- 
poses; the statute not undertaking to define the pur- 
poses except in this general way, and not making any 
provision under which the public will have rights as 
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regards the manner in which the power shall be em- 
ployed. (2) Property cannot be appropriated to pub- 
lic use under the eminent domain act without a par- 
ticular specification of the uses; and this specification 
must be made by the legislature itself; it cannot be 
left to a jury to declare any thing a public use which, 
in their view, will be of public benefit. (3) Statute 
specifying ‘‘ manufacturing purposes’ as the public 
use is not sufficiently specific. Sup. Ct., Michigan, 
Jan. Term, 1877. Ryerson v. Brown (Cent. Law Jowr- 
nal). 

Criminal law: larceny: accessory after fact cannot be 
tried jointly with principal: principal and accessory 
guilty of different offenses.— The plaintiff in error was 
indicted jointly with several others for the larceny of 
a steer, and found guilty as *‘ accessory after the fact.” 
Held, that the conviction could not be maintained. 
The offense of which an accessory “after the fact ’”’ 
may be guilty is not included, nor has it any connec- 
tion with the principal crime; that this is apparent 
from the definitions, given both in our statute and the 
common law. The one cannot be committed until the 
principal offense is an accomplished fact. A party 
indicted as a principal and acquitted may yet be in- 
dicted as an “‘ accessory after the fact,’ or if indicted 
as an ‘accessory after the fact,’’ and acquitted, he 
may be indicted as a principal. Sup. Ct., Illinois, 
Jan. 31, 1877. Reynolds v. People (Chic. Leg. News). 

Municipal corporation: duty as to providing hitching- 
posts: negligence : proximate and remote cause.—(1) If 
there be any duty resting upon a city in regard to the 
sufficiency of hitching-posts it may provide, it is not 
bound to see that absolutely safe posts are set, and no 
more than ordinary care in the selection and setting 
of them is required. If they are such as would be 
reasonably sufficient, under all ordinary circum- 
stances, for the purpose intended, the city will not be 
liable for injury caused by the breaking of one bya 
team fastened to it, and its running over a person. 
(2) When a horse with a cutter became frightened and 
ran away, and in passing where a team was hitched to 
a post, set by a city {for a hitching-post, frightened 
the team and caused them to break the post and run, 
and they, after running some distance, ran over a per- 
son in the street and injured him, it was held, in an 
action by him against the city, that the injury was too 
remote and was not the proximate consequence of the 
defect in the post, and that the city was not liable. 
Sup. Ct., Illinois, Jan. 31, 1877. City of Rockport v. 
Tripp (Cent. Law Journal). 

Negligence: injury to looker on from horse shown for 
sale.— The defendant was the proprietor of a yard and 
premises used for the sale of horses. The plaintiff 
attended a sale and was walking up the yard behind a 
row of spectators who were watching a horse then on 
sale. In order ,to show the horse’s pace a servant of 
the defendant led it with a halter down a lane formed 
by the spectators on one side and a blank wall on the 
other. There was no barrier between the horse and 
the spectators, and when the horse was about ten 
yards from the plaintiff another servant of the de- 
fendant struck it with a whip in order to make it trot. 
On being struck the horse swerved into and through 
the crowd, and kicked and injured the plaintiff. It 
was a usual thing for a man to be stationed with a 
whip at the particular point when horses were brought 
out for sale. There was no evidence as to the kind of 
blow that was given, ror the character of the horse, 
nor how it was being led, nor that it was customary to 





put a barrier for the protection of the public in yards 
where horses were being sold. Held, that there was 
no evidence upon which the jury could reasonably 
find negligence on the part of the defendant. English 
Ct. Appeal. Abbott v. Freeman (35 L. T. Rep. (N. 8.) 
783). 

Negligence: railway company liable for injury to pas- 
senger from defective station platform.—A railroad 
company having a telegraph in one of its stations 
open to the public, is responsible to one of its pas- 
sengers who is injured through their negligence 
alone, while going to it over their structures or plat- 
form, by which it is made accessible. N. Y. Sup. Ct., 
First Dep., Gen. Term, Jan. 12, 1877. Classman v. L. 
I. R. R. Co. (4 W. Dig. 34). 

Set-off: what are not mutual debts.—Where the ac- 
tion is by the trustee of a minor, against the makers 
of a promissory note, payable to a third person or 
bearer, one of the makers executing the note as prin- 
cipal, the other as surety, an account in favor of a 
partnership composed of the two defendants, and 
against the plaintiff, not as trustee, but as an individ- 
ual, is not proper matter of set-off. The cause of ac- 
tion and the alleged set-off are not mutual debts. 
Sup. Ct., Georgia, Feb. 5, 1877. Vason v. Beal. 

Will: construction of : general words followed by enu- 
meration of specific articles.—Testatrix made a holo- 
graph will, by which she gave “all that I have power 
over, namely, plate, linen, * * * lace.” She was, 
at her death, pc d of considerable personal prop- 
erty besides the specified articles. Held, that the 
words, ‘‘ namely, plate, linen, * * * lace,’ did not 
cut down the effect of the general words, ‘all that I 
have power over,”’ it being the intention of the testa- 
trix to dispose of all her property; and the whole of 
her personal estate passed by her will. English High 
Ct. of Justice, Chanc. Div., Dec. 20, 1876. King v. 
George (35 L. T. Rep. LN. S.] 786). 


—_—__¢___— 
COURT OF APPEALS ABSTRACT. 
EVIDENCE. 


1. Insufficiency no ground of objection: boundaries: 
parties.— The circumstance that evidence is insuffi- 
cient to establish the fact sought to be proved by it is 
no objection to its competency. Stewart v. Patrick. 
Opinion by Allen, J. 

2. Boundary by tree: rebuttal of preswmption that 
line goes to center.—A deed described the boundary 
line of the premises conveyed as beginning “at a 
tree.’’ There was evidence that a former line fence 
ran a short distance north of the tree when it was 
small, and that the tree grew to such asize that the 
fence was fastened to it, and that some prior deeds of 
the premises described the line as beginning “at or 
near the tree.’’ Held, sufficient to overcome the legal 
effect of the description to fix the point of beginuing 
at the center of the tree. Ib. 

3. When wife a proper party.—In an action for an 
alleged trespass by a husband upon lands claimed 
by him and his wife under a deed to them jointly, 
held, that the wife was a proper party to such action. 
Ib. 

[Decided Feb. 13, 1877.] 


FORMER JUDGMENT. 


What is: adjudication in action by assignee in bank- 
ruptcy : action against sheriff.— A firm sold and deliv- 
ered goods which were sold by the buyer to plaintiff. 
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Upon an attachment against the firm a sheriff seized 
and sold the goods. Bankruptcy proceedings were 
commenced against the firm, and the sheriff, by order 
of the United States District Court, deposited the 
proceeds from the sale in a bank. The assignee in 
bankruptcy of the firm commenced an action in the 
United States District Court against plaintiff and 
others, claiming title to the goods, and that the sale 
to plaintiff was fraudulent and void under the bank- 
rupt law. All the defendants appeared and answered, 
and the decree of the court was in favor of the as- 
signee, and awarded the money deposited by the 
sheriff to the assignee. In an action by the plaintiff 
in the State courts against the sheriff to recover for 
the goods attached, held, that the decree in favor of 
the assignee was res adjudicata, and estopped plaintiff 
from maintaining the action. Tucker v. O’Brien. 
Opinion by Church, C. J. 

[Decided Feb. 13, 1877.] 


INSURANCE. 


1. Marine policy: abandonment.— If no freight pro 
rata itineris has been earned, or if the expense of send- 
ing in the cargo by another vessel is equal to or ex- 
ceeds the whole amount of freight agreed upon by the 
charter-party, there is an absolute total loss of freight, 
and no abandonment is necessary because there is 
nothing left to abandon. Robertson v. Atiantic Mut. 
Ins. Co. Opinion by Folger, J. 

2. Following directions of insurers: such directions 
not advice.— The plaintiffs, who were running a vessel 
to Galveston, hearing by telegraph of its shipwreck, 
called upon the president of an insurance company, 
which had insured the freight, and informed him of 
the news they had received, and were directed by him 
to attempt to have the cargo conveyed to its destina- 
tion. By reason of a great storm of which neither 
party had knowledge, the cost of transportation of the 
cargo from the place of shipwreck to Galveston would 
exceed the amount plaintiffs would receive for the en- 
tire freight. Held, that the direction to plaintiffs was 
not advice to be followed at their hazard, but a direc- 
tion whereby defendant assumed the burden of at- 
tempting to deliver the cargo. Ib. 

(Decided Jan. 16, 1877.] 


OFFICE. 


1. What is necessary for valid appointment: excise 
commissioners.—Where a person has authority to ap- 
point to an office, in the absence of statutory provis- 
ion to the contrary, any writing executed by him, 
with the intention by that act to make the appoint- 
ment, will be effectual to accomplish that act. Deliv- 
ery of the writing to the appointee is not necessary. 
People ex rel. Kressler v. Fitzsimons. Opinion by 
Earl, J. (Rapallo, J., dissents). 

2. Unnecessary act under mistake of law does not in- 
validate appointment.—The mayor of Albany made 
this communication in writing to the common council 
of that city: “I respectfully submit the following 
nominations for confirmation: For excise commission- 
ers, F.A., P. F. and G.P.’”’ The common council 
confirmed these nominations. The mayor had, by 
law, the.appointment of excise commissioners, and the 
common council had no authority in the matter, but 
he supposed the confirmation of the common council 
was necessary. Held, a valid appointment of the per- 
sons named in the communication. Ib. ~ 
[Decided Feb. 20, 1877.] 





STATUTORY CONSTRUCTION. 

1. Charter of Albany: appointment “biennially.” — 
By the charter of Albany (Laws of 1870, chap. 77, § 
345), it is provided that on the second Tuesday of 
April, 1870, and on the same day every two years 
thereafter, the aldermen and mayor shall be elected, . 
and shall enter upon their offices the first Tuesday in 
May thereafter, and hold office until new officers are 
elected. It is further provided that the ‘‘ mayor, with 
the consent of the common council, shall biennially 
appoint,’’ among other officers, ‘‘one street commis- 
sioner,”’ and that such appointed ‘officers shall con- 
tinue in office until their successors have been ap- 
pointed and duly qualified.” Held, that the word 
“biennially ’’ refers to the time when the appointment 
is to be made, and in connection with the circumstan- 
ces in which it is used, signifies that the mayor, imme- 
diately after his election, shall make the appointment, 
and this without reference to how long the incumbent 
has held the office. People ex rel. McCann v. Kilbourn. 
Opinion per Curiam. 

2. Appointment of street commissioner.—Accordingly 
where K. was appointed to the office on the 24th of 
April, 1876, by a mayor whose term had nearly expired, 
and M. was appointed to the office by an incoming 
mayor on the 23d of October, 1876. Held, that M. and 
not K. was entitled to the office. Ib. 

3. Effect of amendment.—By an amendment to the 
charter (Laws of 1871, chap. 536), it is provided that 
the mayor shall fill, by appointment, any vacancy 
which may occur by death or resignation of any city 
officer, whether elected or appointed, held, that this 
would not affect the construction to be given to pro- 
vision above mentioned. Ib. 

4. When amendment not effective.—The intention of 
the legislature, and the general purpose of an act, can- 
not be set aside by a single amendment of the law, 
even although its meaning is not entirely clear. Ib. 
[Decided Feb. 20, 1877.] 

SURETY. 


Promise to one for benefit of another: when swrety not 
liable.—B., who was liable upon a bond and mortgage 
which had been assigned to S., paid it to another in 
ignorance of the assignment. M., who was liable to 
S. for the amount so paid, and conditionally liable to 
B. if B. should have to pay again, executed a bond to 
B. to pay him acertain sum. The bond was condi- 
tioned to be void if M. should pay to S. a certain other 
sum, being the amount paid on the mortgage and in- 
terest. F. signed this bond as surety. The only in- 
tention of the parties to the bond in making it was to 
secure B., and S. took no part in respect to its execu- 
tion. Held, that F. was not liable to S. on such bond. 
Simson v. Brown. Opinion by Folger, J. 

{Decided Feb. 16, 1877. Reported below, 6 Hun, 251.] 
TAXATION. 7 

1. Pier erected under a franchise is real estate.—The 
right to erect a pier upon land under water, belonging 
to the city of New York, and collect wharfage dues 
thereon, isa franchise, but the pier itself, when erected, 
is not a franchise, but is under the statute relating to 
taxation (1 R. 8. 387) land, and liable to assessment as 
such. Siaith v. Mayor of New York. Opinion by 
Earl, J. 

2. Action to remove assessment as cloud on title—An 
action to have assessments upon a franchise declared 
illegal, upon the ground that they are a cloud upop 
the title, held not maintainable. Ib. 
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3. The case of Boreel v. Mayor of New York, 2 Sandf. 
532, doubted. Ib. 

[Decided February 23, 1877.] 
WILL. — 

Construction of : when devise for life draws interest. 
—Testator by his will devised certain specified land 
tu trustees to be sold at such time as they should sve 
tit, the proceeds to be invested and the income thereof 
to go to certain grandchildren during life. By a codi- 
cil, he provided that in case the proceeds of the land 
should not equal $30,000, there should be taken from 
his residuary estate a sufficient sum to complete that 
sum, which the trustees should apply to the use of the 
grandchildren. The testator’s residuary estate amount- 
ed toalarge sum, mostly in interest-bearing secur- 
ities, and the land was not sold until eight years from 
his death. Held, that the grandchildren were not en- 
titled to any interest upon the amount of the proceeds 
of the land from the residuary estate, but that they 
were entitled to interest from such estate from the 
time of the testator’s death upon the amount required 
therefrom to make up the difference between such 
proceeds and $30,000. Rodman v. Fincke. Opinion 
by Rapallo, J. 

[Decided January 30, 1877.] 
———_~.—__——_. 
LAND GRANTS TO RAILROADS—CONDITION 

AS TO FREE USE OF RAILROAD BY GOV- 

ERNMENT. 


HE cases of Lake Superior and Mississippi R. R. 
L Co. v. United States, and Atchison and Topeka and 
Santa Fe R. R. Co. v. United States, recently decided 
by the United States Supreme Court, involve the con- 
struction of the clause usual in acts granting govern- 
ment aid to railroads, providing for the free use by 
government of the railroads so aided. By act of May 
5, 1864, granting land for the benefit of the railroad of 
one of the plaintiffs, it was provided that “the said 
railroad shall be and remain a public highway for the 
use of the government of the United States, free from 
all toll or other charge for [upon] the transportation 
of any property or troops of the United States.” A 
similar clause was contained in the act giving aid to 
the railroad of the other plaintiff. The question was 
this: was either plaintiff, by reason of its railroad be- 
ing a land grant one and of the provision mentioned, 
bound to transport the troops and property of the 
United States free of charge, or had it a right toa 
reasonable compensation for such services? The court 
held that the clause in question secured to the govern- 
ment only a free use of the railroad, and that it did 
not entitle the government to have trdops or property 
transported by plaintiff over such railroad free of 
charge for transporting the same. Mr. Justice Brad- 
ley delivered the opinion of the court; Mr. Justice 
Miller delivered a dissenting opinion, which was con- 
curred in by Justices Clifford, Swayne and Davis. 

—_—~>__—_——_ 


RECENT BANKRUPTCY DECISIONS. 


BOOKS OF ACCOUNT. ‘ 

Failure to keep, correct.— About the time of their 
failure there were several transfers of property made 
by the bankrupts which did not appear on the books, 
and these could not be taken advantage of as prefer- 
ences, because the bankruptcy was some three or four 
months after the failure. 
the most important parts of the duty to keep books 
was to show what is done at or about the time that the 


The court said that one of, 





affairs became embarrassed, and that it would be 
dangerous to admit excuses for the want of proper 
entries at that time. He was not willing to decide 
that books, which omit entries of considerable import- 
ance, could be considered proper books, unless some 
peculiar circumstances were shown to account for the 
absence of those entries. As there was an insufficient 
excuse in this case, the discharge was refused. (U. 8. 
Dist. Ct. of Mass., February 8, 1877.) Re Grieves 
Brothers. P 
DEFENSE. 

Adjudication of bankruptcy sufficient.— An affidavit 
of defense, which sets up an adjudication of bank- 
ruptcy, is sufficient to prevent the entry of a judgment 
and entitle the defendant to a stay of the action. (Ct. 
Com. Pleas, Penn.) 
Bankr. Reg. 41. 


Frostman v. Hicks, 15 Nat. 


DISCHARGE. 


From what it releases.— If the bankrupt gave a deed 
with warranty of title, when he had merely a bond for 
a title, his discharge will release him from his liability 
on the warranty. The mere levy ofa fi. fa. is not suffi- 
cient evidence of a breach of a warranty of title. (Sup. 
Ct., Ga.) Williams v. Harkins, 15 Nat. Bankr. Reg. 
‘“ EXEMPTION. 

Under votd State law cannot be allowed under bank- 
ruptcy law.—A judgment creuitor, who has not proved 
his debt in bankruptcy, may enforce the lien thereof 
against land set apart to the bankrupt as exempt. 
Congress cannot allow an exemption under a State 
law when the State law is void. (Sup. Ct.,Ga.) Bush 
v. Lester et al., Administrators, 15 Nat. Bankr. Reg. 36. 


LIMITATION. 


When statute does not apply.— The limitation of two 
years in section 2057 does not apply to a proceeding to 
review a decree in equity. (U. S. Dist. Ct., N. D., 
Ohio.) Wilt v. Stickney, Assignee, 15 Nat. Bankr. Reg. 
- PETITION. 

How number of creditors, etc., computed.—Under the 
ordinary allegation in a creditor's petition, that 
petitioners constitute one-fourth in number, etc., 
and that the aggregate of their debts amounts to 
at least one-third of the provable debts, etc., if it ap- 
pears that the claims of several of the petitioners are 
each less than $250 in amount, the petition is not 
thereby rendered invalid. In making up the requisite 
number, petitioners may compute those simply whose 
debts exceed $250, or they may proceed upon the 
hypothesis that they represent one quarter of the 
entire number of creditors, in which case those of less 
amount than $250 may be reckoned. (U.S. Dist. Ct., 


-E. D., Mich.) In re Hall, 15 Nat. Bankr. Reg. 31. 


PRACTICE. 


Register may designate newspapers, etc.—The Register 
may designate the newspapers in which notice of a 
sale by the assignee shall be published. (U.S. Dist. 
Ct.,S.D., N.Y.) Burke v. McKee, 15 Nat. Bankr. 
Reg. 40. ’ 

PRIORITY. 

Levy under execution before proceedings.—When an 
assignment is set aside at the ‘suit of the assignee, a 
creditor who levied on the goods before the commence- 
ment of the proceedings in bankruptcy, and after the 
execution of the assignment, is entitled to priority. 
A trustee is entitled to an allowance for the disburse- 
ments made by him in the execution of his trust. (U. 
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8. Dist. Ct., 8. D., N. ¥.) Macdonald, assignee, v. 
Moore et al., 15 Nat. Bankr. Reg. 26. 
SECURED CLAIM. 

Indorsement does not make claim secured.—An in- 
dorsement does not render a claim secured, within the 
meaning of the bankrupt law. The claim of a credi- 
tor who has issued an attachment within four months 
prior to the filing of the petition, is to be estimated in 
computing the proportion who must join in an invol- 
untary petition. In computing the amount that must 
join in an involuntary petition, claims that are under 
$250, as well as those which are over $250, must be 
counted. An indorsee who accepts payment from the 
indorser while the proceedings are pending, cannot 
join in the petition, although the claim was proved 
but not filed before the payment. If a secured 
creditor joins in an involuntary petition, with- 
out referring to his security, he thereby waives 
it, and his claim should be counted. On all claims 
bearing interest, interest may be allowed to the 
time of the filing of the petition. If a creditor holds 
security, the excess of the debt over the security 
should be counted in computing the number who must 
join in an involuntary petition. (Dist. Ct., E. D., Wis.) 
In re Brioch et al., 15 Nat. Bankr. Reg. 11. 

VERIFICATION. 

Of schedules before notary public.—A bankrupt may 
swear to his schedules before a notary public. (U. 8. 
Dist. Ct., Dist. of Mass.) In re John W. Bailey et al., 
15 Nat. Bankr. Reg. 48. 

——__>_—_—__ 
FINANCIAL LAW. 

NOTES TO ORDER OF PERSON NOT LIVING WHEN MADE. 
BANK NOTES ISSUED FOR USE AS MONEY; STATUTES 
or LIMITATION.— USURY; WHERE NOT RECOVERA- 
BLE BACK.— IRREGULAR INDORSEMENT.— NOTICE 
WHERE INDORSER IS DEAD. 

HE case of Van Etten et al., plaintiffs in error, v. 

Heman, decided at the January term, 1877, of the 

Supreme Court of Michigan, was an action upon certain 

promissory notes, made by plaintiffs in error, payable 

to the order of “J. H. Luhn,”’ and indorsed “J. H. 

Luhn, by John D. Day, attorney.’’ At the time these 

notes were made Luhn was dead. Plaintiffs in error 

had in his life-time executed notes for his accommo- 
dation, and which he had used, and these were about 
maturing at the time of Luhn’s death. Upon his de- 
cease, his widow, with knowledge of the plaintiffs in 
error, continued his business in his name, retaining 
Day, who had before been his manager and general 
agent. The notes in suit were executed by plaintiffs 
in error and sent to Day to be used in retiring the 
notes previously given by them for Luhn’s accommo- 
dation. Day sold the notes to defendant in error, 
who was a bona fide purchaser for value, before their 
maturity. Day used the proceeds of these notes to 
take up the previous notes. The court held that under 
the circumstances the plaintiffs in error were in no 
situation to make any defense to the notes in suit, in 
the hands of defendant in error as a bona fide pur- 
chaser, based upon the want of consideration going to 
them, or the irregularity of the transfer and indorse- 
ment, as affected by the decease of the person named 
in the notes as payee; that defendant iu error was 
entitled to suppose the notes were regularly trans- 
ferable by Day by his indorsement of the name of the 
concern he was known to represent, that being the 








same name to whose order the notes, after the death 
of the person bearing that name, were made payable, 
and the plaintiffs in error must have contemplated 
and intended that the notes would thus be used and 
transferred. 

The Supreme Court df Tennessee, in the case of State 
and Watson, trustee, v. President, etc., of Bank of 
Tennessee, decided January 20, 1877, holds that as to 
bank notes issued and put ‘in circulation as money, 
there is in Tennessee no statute of limitations where 
there has been no demand of payment; and the mak- 
ing of an assignment by the bank does not change the 
rule. F. & M. Bank v. White, 2 Sneed, 482. The court 
also hold that the assets of a bank are a trust fund, 
first for the payment of its creditors, even after disso- 
lution; and as, in proceedings in equity to rbach the 
trust fund, the corporate existence of the bank is not 
essential, the proceeding is not affected by sections 
1493, 1496 of the Code. It says that in this case the 
petitioners not having been cut off from any partici- 
pation in the fund, by a rule or order of court requir- 
ing all creditors to come in and file their claims bya 
given time, and the fund being yet undisturbed, the 
statutes of three and seven years do not protect the 
assets in the hands of the receiver against the claims 
of the petitioners. 

The Supreme Court of Pennsylvania, in the recent 
case of Hopkins v. West (3 W. Notes Cases, 343), hold 
that where usurious interest is included in the amount 
of a judgment confessed by a debtor and afterward paid 
in full by him, the excess over legal interest cannot be 
recovered back under the act of 28th May, 1858. But 
the excess of interest paid upon the amount of such 
judgment, after its confession, may be recovered back. 
In this case a judgment was confessed for an amount 
including usurious interest. Afterward the defendant 
paid the judgment in full, with usurious interest to 
the day of payment. The court held, that the excess 
of interest included in the judgment could not be re- 
covered back, but that paid upon the judgment could 
be. Sharswood, J., saying that there is no difference 
in legal effect between a judgment confessed or for 
want of an appearance or plea, and a judgment on 
the verdict of a jury. 

The same court in the case of Rand v. Drouy, de- 
cided January 22, 1877 (3 W. Notes Cases, 349), held 
that a promissory note does not cease to be negotiable 
because indorsed by a corporation through its seal. 
The holder of a promissory note may strike off an 
irregular indorsement through which he has not de- 
rived title, placed before that of the payee. 

The case of Goodnow v. Warren et al., administrators, 
decided February 19, 1877, by the Supreme Judicial 
Court of Massachusetts, was an action to recover upon 
three promissory notes made by W. R. Stockbridge & 
Co., payable to the order of Samuel Gregg, by whom 
they were indorsed. Gregg died before the maturity 
of the notes, and notice of non-payment was given to 
W. R. Stockbridge, one of the executors named in 
Gregg’s will. Stockbridge never, in fact, took out let- 
ters, and resigned before the maturity of the third 
note, at which time Fisher Ames was appointed spe- 
cial administrator. ‘The question in the case was, 
whether there was sufficient notice of the non-pay- 
ment. The Superior Court ruled that the notice was 
sufficient, and directed a verdict for the plaintiff. 
Upon appeal the Supreme Judicial Court hold that the 
administrator, not having been appointed when the 
two first notes became due, the notice to Stockbridge, 
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the executor named in [the will of Gregg, was, under 
the circumstances, proved sufficient to render Gregg’s 
estate liabie on the indorsement, but as at the time 
when the third note fell due the executors named in 
the will had renounced the trust, and Ames had been 
appointed special administrator, and all these facts 
could readily have been learned on inquiry, the notice 
to Stockbridge was not sufficient. 
—_—__ 
INSURANCE LAW. 


SUBROGATION OF MARINE INSURERS TO RIGHTS OF. 


INSURED.—LIFE INSURANCE: NATURE OF CONTRACT: 

WHEN CONDITION IS NOT ULTRA VIRES. — FIRE IN- 

SURANCE: REMOVAL OF INSURED GOODS: LIMITA- 

TION CLAUSE. 

ITVHE case of Burrell v. Simpson et al., decided No- 

vember 24, 1876, by the Scotch Court of Session, 
and noticed in the Scottish Law Magazine, involved .a 
very novel question. Burrell was the owner of two 
steamships, the ‘* Fitzmaurice’’ and ‘* Dunluce Castle,” 
which, in February, 1876, came into collision near 
Lowestoft, when the latter vessel was sunk. When he 
presented his petition under the statutes for limitation 
of liability, claims were lodged, not only by the owners 
of cargo on board, but by the underwriters of the 
“Dunluce Castle,” as assignees of the petitioner. In 
the ordinary case of two ships belonging to different 
owners coming into collision, there could have been no 
doubt that the underwriters of the sunk ship could 
claim in proceedings of this sort. Here, however, the 
party responsible for the accident might be said to be 
one with whom the wnderwriters themselves were 
identified, and accordingly their appearance upon the 
field met with vigorous opposition on the part of the 
other claimants. The case has, however, been decided 
in favor of the underwriters. The view, expressed 
with all his usual ability by the Lord President, shortly 
stated, amounts to this: When there has been total 
loss, the property of the sunk vessel, with its incideats, 
passes to the underwriters. There passes along with it 
aclaim of damages against the vessel which has caused 
the loss. The underwriters are improperly said to rep- 
resent the former owner of theship. ‘‘They represent 
him in one sense, in so far as they have in themselves 
the ownership of the ship and all the rights and lia- 
bilities thence resulting, but they do not by any 
means represent him in the same sense in which an 
ordinary assignee represents his cedent.’’ The fact, 
therefore, that Burrell was at once the owner of the 
“Fitzmaurice” and the ‘‘ Dunluce Castle’’ could not 
prejudice the claim of the underwriters upon the lat- 
ter vessel, since they were not identified with Burrell 
as the owner of the ‘ Fitzmaurice.’’ The identity of 
ownership, which had formerly existed, had come to 
an end when the assignation of the sunk ship to the 
underwriters took effect. Accordingiy the under- 
writers were ranked pari passu with the owners of the 
cargo. 

The Supreme Court of Tennessee, in the case of 
Equitable Life Insurance Society v. McLennan, recently 
decided, holds that the ordinary contract of life insur- 
ance is an insurance for a year, with the right in the 
assured of continuing it in force by successive period- 
ical payments of premium. It also held that a clause 
in the policy providing that, on failure to pay any an- 
nual premium, the policy shall cease and determine, 
is a contract within the usual and ordinary powers of 
a corporation created for the purpuse of engaging in 





the business of life insurance. Such powers are not 
limited by a provision of the charter of the corpora- 
tion, allowing its board of directors to declare a policy 
‘forfeited’ for failure to pay the premium. Such 
charter provision may have reference to policies not 
containing provisions for their own cessation in such 
case. 

The Supreme Court of Illinois, in the case of Wil- 
liamsburg City Fire Insurance Co. v. Cary, decided 
January 31, 1877, holds that it is not indispensable to 
a recovery for a loss of goods insured, after their re- 
moval to a different place, that consent should be first 
obtained for the removal; a subsequent ratification of 
the act, with a full knowledge of all the facts, is equiv- 
alent to a precedent consent. When the local agent 
of an insurance company is informed that goods in- 
sured have been removed long before any loss occurs, 
and the company does not elect to cancel the policy 
and give assured an opportunity of again insuring, it 
will be liable for the loss. It would be inequitable to 
permit an insurance company to maintain that its 
policy was not binding upon it, and still retain the 
balance of the unearned premium, when it had posi- 
tive knowledge of that which it insists effected the 
forfeiture. A policy of insurance does not become ab- 
solutely void on a breach of the implied warranty as 
to the location of the property embraced in it, as the 
company may waive any restriction made for its bene- 
fit; and when such waiver distinctly appears, the in- 
surer will be estopped from insisting upon that which 
is inconsistent with what he has said and done and 
which affects the rights of others. The court also 
holds that although a policy of insurance may contain 
a clause prohibiting a suit for a certain time after loss, 
yet if the company positively refuses to pay under any 
circumstances, claiming that it is not liable at any 
time or in any event, the assured may bring suit at 
once, as the refusal will render the limitation clause 
nagatory. ’ 

——_>__——- 


RECENT AMERICAN DECISIONS. 


SUPREME COURT OF PENNSYLVANIA.* 
OONTRACT. 


1. When divisible.— A contract was for the sale of a 
piece of land, ‘also, a tract of coal property;”’ for 
the land the vendee ‘“‘ agrees to pay $2,500, $2,000 to be 
paid on delivery of the deeds and possession of the 
property; * * * the coal isto be paid for at the rate 
of half a cent per bushel, payment to be made for the 
coal at the end of each year; vendee agrees to use at 
least $1,000 worth of coal at half a cent a bushel each 
year.” Held, on its face to be a divisible contract. 
Graver v. Scott. 

2. When parol evidence admissible to explain written 
contract: verbal promise made to induce written.— The 
vendor being unable on demand to deliver a deed and 
possession of the property the vendee did not take pos- 
session of the coal tract nor mine coal; at the end of 
the year the vendor sued for the $1,000. Held, the suit 
being in affirmance of the contract, that parol evi- 
dence was admissible that the land was necessary for 
the vendee’s enjoyment of the coal, and that it was 
the understanding at its execution that the contract 
was entire. A verbal promise at the making of a writ- 





*From advance sheets of 30 P. F. Smith (80 Penn. St. 
Rep.). 
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ten contract, if made to obtain its execution, may be 
given in evidence. Ib. 

8. Enforcement of : wpon partial failure.— In absence 
of explanatory proof, on a sale in separate lots, if title 
to a portion fails, equity will compel the vendee to 
take the lots to which title can be made. If the part 
of a contract of sale that has failed be so essential to 
the residue that it cannot be reasonably-supposed the 
purchase would have been made without it, the con- 
tract is dissolved in toto. Ib. 

EVIDENCE. 


Admissions and declarations of agent after transac- 
tion not admissible.— Evidence that the pilot of a 
steamer which had come in collision with barges, 
“after the accident, admitted the collision was caused 
by his neglect, and within twenty-four hours after- 
ward committed suicide by poison,” was inadmissible. 
Declarations of the pilot, unless made before or at 
the time of the collision and so connected with it as 
to make them part of the res geste, were inadmissible. 
The narrative of an agent of a past occurrence, is not 
evidence against his principal. The nearness to the 
accident of the subsequent declarations of an agent 
does not qualify them as evidence, unless they are so 
immediately connected as to form parts of its history. 
(Fawcett v. Bigley, 9 P. F. Smith, 411, followed). Big- 
ley v. Williams. 

INSURANCE. 


1. Action not maintainable by company on surety 
bond of agent doing business in violation of statute.—A 
foreign insurance company can transact business in 
Pennsylvania only under the system established by 
act of April 11, 1868. Thorne was appointed agent of 
a foreign insurance company; the conditions required 
by the act of 1868 not having been complied with, he 
gave bond with sureties to the company, conditioned 
for paying over moneys received by him, etc.; in suit 
by the company against him and his sureties for his 
not paying over, held, that the plaintiffs could not sus- 
tain the suit. Thorne v. Travelers’ Ins. Co. 

2. Power of legislature to prescribe conditions.— The 
legislature may prescribe the conditions under which 
foreign corporations may do business in the State, and 
the mode of appointing and qualifying agents. An 
action on a transaction prohibited by a statute cannot 
be maintained, although a penalty be imposed and the 
transaction be not declared void. Courts will not aid 
a party in an action grounded on an immoral or illegal 
act’. Ib. 

REAL ESTATE. 

Rights of owners of surface and of right of mining: 
loss of springs: custom.— Of natural right the surface 
land is entitled te support from the strata below. 
When the owner of the whole fee grants the minerals, 
reserving the surface, his grantee is entitled only to so 
much of the minerals as he can get without injury to 
the surface. A custom contrary to such right would 
not be reasonable and, therefore, would be invalid. A 
grant of minerals and all privileges necessary for the 
convenient working, etc., of coal, and the rights inci- 
dent or usually appurtenant to working and using coal 
mines,’’ does not affect the grantor’s right to a surface 
support. The loss of springs to the owner of the sur- 
face, by reason of the ordinary working of the mines, 
does not render the owner of the minerals liable for 
damages. (Horner v. Watson, 29 P. F. Smith, 251; 
Jones vy. Wagner, 16 id. 429, adhered to.) Coleman v. 





Chadwick. 





BOOK NOTICES. 

A doe of New York Ri from 1872 to 1876 : Containi 
the decisions of all the courts of the State published 
during that period, with references to the statutes, 
Being the second supplement to Clinton & Wait’s Di- 
gest of New York = Vol. V. By William Wait, 
counselor at law. y: William Gould & Son, 1877. 
ORACE SMITH wittily said of some one that 

**he lies like the prospectus of a new magazine.” 

While we do not propose making any application of the 
simile, we cannot keep it out of our mind as we look 
over this title page and the list of reports digested in 
the volume. ‘‘ Containing the decisions of all the courts 
of the State published during that period ’’— such is 
the unqualified statement, and yet there are at least six 
volumes of reports “* published during that period ”’ of 
which there is neither line nor precept in all this bulky 
volume — not so much as even a suggestion that the 
digester knew of their existence. At the least, three 
of these volumes contain decisions of the General 
Terms of the Supreme Court not elsewhere reported, 
and they were published not later than 1874, or over a 
year before the close of the perivd covered, or pre- 
tended to be covered by this book. There is no possi- 
ble excuse for this omission, and it is one which very 
seriously damages the work. If the author supposed 
there was an excuse for omitting those reports, he 
should at least have been frank enough to admit the 
omission, either in the title or the preface. 

But passing by the errors of omission, we find very 
serious errors of commission. Two things are abso- 
lutely essential to a digest, and without which it is 
only a delusion and asnare. The first is accuracy in 
stating the points decided in the cases digested; and 
the second is a correct arrangement of those points 
under their proper title. As regards the first essen- 
tial, this work is well done, so far as we have observed ; 
indeed it is greatly superior to the first three 
volumes of the series. But in the arrangement of 
points or principles, the author has either been care- 
less or forgetful, or had but a confused notion of the 
work in hand. Two or three illustrations, taken at 
random, will serve to show his shortcoming in this re- 
gard. Under the title ‘‘ Innkeeper,” there are the gist 
of three cases, with no cross-reference to any other 
section nor any hint that there is any thing else in the 
book relating to innkeepers. Butturning to “ Bail- 
ment,” we tind the gist of six cases relating directly to 
innkeepers, the first deciding the question, ‘* Who is 
an innkeeper?” the second and third, as to when the 
relation of innkeeper and guest exists, and the others 
as to the liability of innkeepers for property of their 
guests. There is not, moreover, under “ Bailments” 
any cross-reference to ‘ Innkeepers.”’ 

Again, there are at least four cases digested relating 
to official bonds, one of which is put under the title 
“Bonds” and the others under the title “ Principal 
and Surety,” while no reference is made from the one 
to the other, nor is any reference made to either under 
the title of ‘“‘ Office and Officer.’’ In fact there is a 
complete lack of cross-references, without which a 
digest is of small use, unless principles be repeated 
again and again under various titles. Of such repeti- 
tion there has been altogether too much in the volume 
before us, but not enough to make unnecessary a lib- 
eral use of cross-references. 

The time has gone by when an author or publisher 
can say of a New York Digest that it is made ‘to 
supply a want long felt.’”’ That fleld has been so 
thoroughly and so well occupied, that when a man 
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comes forward with a new venture therein, we have a 
right to expect a performance of more than usual 
merit. Such Mr. Wait’s is not. 


A Treatise on the Law of Mortgages of Real and Personal 
Property in the State of New York; with an Appendix of 
Forms. By Abner C. Thomas, counselor at in. New 
York: Baker, Voorhis & Co., publishers, 1877. 

A book of this character has long been needed by 
the profession of this State. We have treatises which 
include the subject of mortgage, in fact every work 
upon real estate embraces mortgages so far as they 
affect the land, and every one on personal property or 
on sales says something about chattel mortgages. But 
heretofore there has been no work that pretended to 
cover the whole subject of mortgage in its various 
forms. The mortgage of real property has been con- 
sidered to be in no way related to that of personal, in- 
deed the name, as applied to movable articles, has 
been esteemed improperly applied. But whatever may 
be the differences between the law as relating to pledges 
of immovable property, and that relating to those of 
movable, the name chattel mortgage has become 
firmly established, and is only thought of as a specific 
kind of mortgage. It is proper, therefore, to treat of 
the two subjects together, and for the same reason 
that of mortgages upon ships should also be included. 

Another thing in this volume strikes us favorably, 
and that is that the law is given as it is in New York. 
A general treatise giving what is in force in all the 
States, is proper euough for a work designed ouly for 
the student who is endeavoring to learn the underly- 
ing principles governing the subject, but in a book 
designed for use in the office of lawyers in this State, 
it is proper that the law as it prevails here be given. 
The book will not, however, be without use’ in other 
States. In most of the States west of us, our statutes 
have been adopted almost verbatim, and the decisions 
of our courts are followed. In these States the work 
will be as acceptable as it will be here. 

The author, in this work, devotes’ a chapter to the 
history of mortgages and their nature, another to the 
distinction between mortgages and conditional sales. 
Then follow chapters upon equitable mortgages, par- 
ties, rights, and other incidents, recording, insurance, 
usury, redemption, etc.; then come the topics of 
pleadings and procedure in foreclosure actions. The 
subject of mortgages upon personal property fills seven 
chapters, and a concluding chapter is devoted to mort- 
gages upon ships and vessels. An appendix and index 
close the book. The volume contains a table of cases 
cited, and is well printed and bound. 


Outlines of the Political Hist of Michigan. By James V. 
Campbell. Detroit: Schober & Co., 1876. 

This, although not strictly a law book, is one that is 
liable to be as important to the practicing attorney as 
any volume that would properly come under that 
head. It contains the political history of an im- 
portant commonwealth, and gives not only those 
events which usually go to make up a general history, 
but also those which are too often passed over, namely, 
the changes in the judicial system, and the laws re- 
lating to procedure in the courts. It was originally 
intended as a sketch for the purposes of the Centen- 
nial Committee of Michigan, but grew, we presume, 
into a historical treatise, almost without a desire on 
the part of the author to make it such. The book is 
written in an easy entertaining style, and affords the 
most comprehensive and accurate history of Michi- 





gan extant. It is well printed and bound, and we 
must congratulate both the author and the people of 
his State upon the excellent manner in which he has 
performed his work. 

—_—__>_—— 


CORRESPONDENCE. 


FRAUDULENT ALTERATION OF NEGOTIABLE INSTRU- 
MENTS. 
To the Editor of the Albany Law Journal: 

Srr—In your article on “Fraudulent Filling of 
Blanks in Negotiable Instruments,” you overlooked 
the case of Bruce v. Westcott, 3 Barb. 374, decided by 
the fourth district, Paige, Cady and Hand, Justices. 
Hand, J., stated the question to be, whether the inser- 
tion of the words “or his order”’ in a note, after its 
execution and delivery to the payee, without the ma- 
ker’s knowledge or consent, and where thereis a blank 
or space sufficient to do so without creating suspicion, 
invalidates the note in the hands of an innocent holder. 
“Tt is well settled, that the alteration of a note, in 
any material part, as against a party not consenting 
thereto, renders it wholly invalid, even in the hands 
of an innocent holder, * * * unless the maker is 
estopped, because the addition was written upon a 
blank space left in the note. But I have not been able 
to find any case that goes so far. Where there is a 
blank which renders the bill imperfect, the holder, in 
some special cases, has been allowed to fillit. * * * 
I find no case that decides that a space may be filled 
up in a bill already complete, without any mistake, 
omission or authority being shown. It is already ‘in 
the shape of a bill.’ * * * The rule, that where 
one of two persons must suffer by the act of a third, 
the one who innocently afforded the means to the 
wrong-doer must sustain the loss, it is believed does 
not apply to such a case. Goodman v. Eastman, 4 N. 
H. 455; and see Sentence v. Poole, 3 Car. & Payne, 1. 
These may be hard cases, but so far, the holder must 
be considered as giving credit to the intermediate par- 
ties, who warrant the genuineness of the note.”’ 

M. 
—_——_—_.____——. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Friday, Feb- 
ruary 23, 1877: 

Motion denied, without costs — People ex rel. Bur- 
roughs v. Brinkerhoff.—— Judgment affirmed, with 
costs — Manderville v. Reynolds; Smith v. The Mayor; 
Grinnell v. Kirtland-—— Judgment reversed and new 
trial granted, costs to abide event — Baird v. Daly. 

Proclamation and court take a recess to Monday, 
March 19, 1877. No new calendar will be made. The 
old one will be taken up where it is now left off. 

cxansiteantindlittgisiaciei 
NOTES. 

WORK by Mr. Sergeant Cox, on “ The Principles 

of Punishment as applied in the administration 
of the Criminal Law'by Judges and Magistrates,’’ is 
shortly to appear in London.—-The Acta Colum- 
biana, which is issued by the students of Columbia 
College, has added a Law Department to its usual con- 
tents. This contains reports‘of the moot cases argued 
in the law school connected with the college, reviews 
of law books and general notes, and must prove, if 
well sustained, of interest and usefulness to law stu- 
dents generally. 
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Since the Court of Appeals convened on the 15th of 
January last, 104 cases have been heard, 74 of which have 
been decided and sent down to the courts below. 
Two hundred and ten‘ remittiturs have been issued 
since November last, and there still remains upon the 
calendar a large number of cases yet to be disposed of. 
A new calendar will be made in May next. 


David Reed, a prominent lawyer of Pittsburg, Pa., 
and lately United States District Attorney for the 
Western District of Pennsylvania, died at Pittsburg 
on the 17th ult., aged 56 years.— Charles Lowrey, a 
well-known member of the Kings county, N. Y., bar, 
died at Brooklyn last week, aged 48 ,years.——S. G. 
Throop, aged 87, a practitioner of some local promi- 
nence, died recently. He studied law with Martin 
Van Buren, and was at the time of his death the 
oldest ex-member of the New York legislature. 


The Right Hon. George Augustus Chichester May 
has been appointed Lord Chief-Justice of Ireland. 
This gentleman is now in the 60th year of his age, and 
has heretofore occupied the positions of Attorney- 
General and member of the Privy Council in Ireland. 
Lhe Irish Law Times says of him: ‘ Popular at the 
bar, eminently judicial in his cast of mind, intellec- 
tual in culture, and gifted with great powers of appli- 
cation, the conscientious and upright lawyer, who is 
now the Lord Chief- Justice of Ireland, well deserved 
that high promotion, and it would have indeed been 
difficult to make a selection more wise and fitting.” 


Hon. Henry W. Williams, Associate Justice of the 
Supreme Court of Pennsylvania, died at his resi- 
dence in Pittsburg, on Monday, the 19th of Feb- 
ruary, after a lingering illness. He was born in 
Connecticut in 1818, graduated at Amherst Col- 
lege in 1837, moved to Pittsburg in 1839, studied law 
there with the late Chief Justice Lowrie, and was ad- 
mitted to the bar in May, 1841. He was elected an 
Associate Justice of the District Court of Alleghany 
county in the fall of 1851; and at the expiration of his 
term, in 1861, he was unanimously re-elected to the 
same position for another term of ten years. On Octo- 
ber 26, 1868, Governor Geary appointed him a Justice 
of the Supreme Court, to fill the vacancy occasioned 
by the resignation of Judge Strong, and in the fall of 
1869 he was elected to that position for the full term 
of fifteen years. 


The well-known principle that an agent cannot 
delegate his office, that is, where it is a power in the 
nature of a trust, or an authority clothed with a dis- 
cretion, has ‘been illustrated by the case of Cook v. 
Ward, recently before the Common Pleas Division of 
the English High Court of Justice. It was a drainage 
case, and was tried last summer assizes at Lincoln, 
when a verdict was entered for the defendant, leave 
being reserved to the plaintiff to move to enter 2 ver- 
dict for 1s. damages. A drainage board had power to 
appoint committees of its members to undertake the su- 
pervision of parts of itssystem. In the instance before 
us a committee of three was so appointed. They agreed 
amongst themselves that each of them should look 
after the part of the drain intrusted to their care 
which was nearest to his own house. A flood came; 
one of the committee took active steps. The others 
saw what he was doing, and approved of his conduct, 
leaving him to continue to act as he thought best. He 
then cut through an obstruction, the effect of which 





was to shift the inundation from one place to another, 
and in answer to the action brought against him bya 
person aggrieved, he pleaded authority. It was held 
that the power of the board, properly delegated to a 
committee under the provisions of the act of Parlia- 
ment, must be exercised by the committee acting 
together, and not by one of them alone. A verdict 
for 1s. damages was accordingly ordered to be entered 
for the plaintiff. In giving judgment the learned 
judge said, that if the power had been intended to 
be capable of being redelegated to a single member 
of the committee, express words to that effect should 
have been made use of. This case is important in 
these days, when the management of municipal af- 
fairs has in so many places passed beyond the control 
of single individuals. F 


Mr. Austin Abbott has appeared as a champion of 
the civil damage law. He says that the hesitation of 
judges and lawyers to carry out the law is fast disap- 
pearing, and that “it is now generally acknowledged 
that the law is the declaration of a newly recognized 
principle of justice, viz.: that he who profits by selling 
spirituous liquors to those who cannot be trusted to 
make a temperate use of them, ought to bear the 
pecuniary injury that is directly consequent upon the 
intoxication caused thereby. The tenor of the great 
majority of judicial decisions on the subject, in all the 
States where such a law has been adopted, shows that 
the principle is, on the whole, now accepted as a sound 
rule of justice, and is administered with growing effi- 
ciency.’’ The instances of successful actions under 
this law, cited by Mr. Abbott, cover a wide range of 
cases. A wife got damages of dealers who sold liquor 
to her husband, the intoxication causing him to lose 
his employment and fail to support her; another re- 
covered money that she had loaned to her husband 
and he had spent in carousal; another got a verdict of 
$50 against a dealer whose rum incited her husband to 
strike her. Civil damage laws are in force in New 
York, New Hampshire, Ohio, Indiana, Illinois, Iowa 
and Wisconsin, We think, however, that in its main 
purpose, namely, the restraint of the liquor traffic, the 
law has proved a failure. 

According to the report of the Comptroller of Bank- 
ruptcy, the number of persons adjudicated bankrupt 
in England and Wales, in 1875, was 965. The total of 
liquidations by arrangement was 4,233, showing a de- 
crease of 257, and of compositions, 2,691, giving a gross 
total of 7,889 cases. In 1875 there were 965 adjudica- 
tions, and 3,191 bankruptcies were pending at the end 
of the year. Liquidation seems now to be preferred 
generally by creditors in place of bankruptcy, which has 
become almost obsolete. The number of compositions 
in 1875 was 2,691, including London, and the county 
courts, showing a great increase om previous returns. 
Of these, in 1875, there were 35 estates which paid 20s. 
and 88 paying between 10s. and 15s in the pound; 575 
paid from 5s. to i0s., and 1,430 paid from 1s. to 5s. in 
the pound. There were 541 estates paying 1s. and 
under. The total liabilities in bankruptcies were 
£6,981,240; liquidations, £12,483,999, and compositions, 
£6,068,405. The estimated assets in the bankruptcies, 
compositions, etc., were £7,332,779, or about one-third 
of the liabilities. The amount of business done in the 
London Bankruptcy Court amounted, as far as regards 
liabilities, to the aggregate of the whole of England 
and Wales besides. 
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CURRENT TOPICS. 


| ger Supreme Court of the United States, in de- 

ciding what are known as the Granger cases, deter- 
mined some of the most important questions relating 
to the limits of State legislation under the Federal 
constitution, that have ever come before it. The 
case of Munn v. People of Illinois, which appears in 
our present number, is the leading one of the decis- 
ions mentioned, and will take rank in the reports with 
the well-known Dartmouth College case. The princi- 
ple enunciated and applied, that when one devotes his 
property to a use in which the public has an interest, 
he, in effect, grants to the public an interest in that 
use and must submit to be controlled by the public, 
for the common good, to the extent of the interest he 
has thus created, gives to the States an almost un- 
bounded control over business and traffic, affecting 
the public, within their respective boundaries. Not 
only may a State regulate the methods of business 
and amount of compensation of hackney-coachmen, 
innkeepers, bakers and the like, but it can in the 
same manner deal with those of the great companies 
through whose hands passes the commerce of a con- 
tinent. Every instrumentality having to do with 
the public is under the control of State law, and 
legislation to the end of exercising such control is 
not repugnant to the Federal constitution. The 
great importance of the questions involved in the 
cases mentioned has led the court to keep them 
under consideration for more than a year after final 
argument, in order that the decisions might be the 
result of mature deliberation. The result will not 
be altogether acceptable, but any other one would 
have been dangerous to the best interests of the 
people at large. 


The statutes of this State relating to practice as 
well as the rules of the courts, indicate a great 
aversion to defendants. To begin with justices’ 
courts, the plaintiff is entitled to his original 
process upon the payment of the prescribed fee, and 
to one adjournment after issue joined, upon making 
a proper case therefor. The defendant, however, 
before he can insist upon an adjournment, must, if 
the plaintiff require it, furnish security that he 
will not dispose of his property. Then the plain- 
tiff can, after the pleadings are in and a trial partly 
had, discontinue, upon payment of costs, while the 
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defendant, even though he pleads a counter-claim, 
has no such right. Then, in the courts of record, 
the defendant cannot procure even an extension of 
time to plead without an affidavit that he has con- 
sulted a lawyer and been told that he had a good 
case, and until lately he could not introduce evi- 
dence upon trial without having filed and served a 
paper of the same character, notwithstanding his 
answer, duly verified, exhibited a complete defense, 
and he must yet file and serve it if he puts in an 
unverified answer to an unverified complaint. Then, 
the plaintiff can procure the arrest of the defendant 
upon security for a very small amount, and with a 
surety who makes only the ordinary affidavit of suffi- 
ciency, while the arrested defendant may have to give 
security for a large sum, and his sureties be obliged to 
undergo a searching examination as to their property 
affairs. These and other discriminations in favor 
of a party prosecuting would indicate that the 
maxim melior est conditio defendentis does not apply 
to New York practice. 


Some of the daily newspapers, as well as a law 
contemporary, have thought the remarks made by 
us in our issue of Feb. 17 upon justices’ courts criti- 
cised those tribunals too severely, and that the jus- 
tice of the peace whose doings we described was an 
exception to the general body of these officials. 


That there are many honest, upright justices of the 
peace in this and other States — indeed, that the 
great majority are honest and upright in all their 
dealings and acts, is without question, but the 
tricky ones are numerous, and transact the princi- 
pal share of the business. The dishonest acts we 
have mentioned are not the only ones perpetrated in 
these courts. There are others without limit, but 
one or two will show to what uses the process issued 
by justices may be put to. A person has a claim 
against a debtor unable to pay, and against whom a 
judgment is worthless, He procures a summons 
from a justice, and also a subpena for the debtor as 
a witness. The summons and subpeena are served 
at the same time, and in such a way as to leave the 
debtor with the impression that he has merely been 
served with an ordinary civil summons. Having no 
defense to interpose to the claim, he does not appear 
upon the return day. The plaintiff then applies for 
an attachment for the defendant as an absent wit- 
ness, which is issued and placed in the hands of a 
constable, who arrests the defendant and brings him 
before the justice, where he is compelled to pay an 
extravagant charge for the costs of the attachment. 
The sole object of issuing the subpeena is to lead 
the defendant into this position, and not because 
his testimony is desired by the plaintiff. The other 
trick we will mention is this: A suit is brought, 
and if the defendant appears, only a demand on con- 
tract is set up. If he does not appear, a demand 
sounding in tort is alleged, an excessive judgment 
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rendered, and twenty days allowed to elapse so 
that no appeal can be taken. Then an execution 


against the person is issued, and the debtor is com- 
pelled to pay or be imprisoned. These instances 
will show that the method of procedure in justices’ 
courts sadly needs amendment. 


The Vanderbilt will case bids fair to occupy a 
most important position among litigated suits. In 
the amount involved it by far exceeds any case ever 
before the courts of this country, if not any one 
before the courts of any country. Counsel of na- 
tional eminence are engaged on the part of the con- 
testants, and we suppose the proponent will retain 
in his behalf those of equal position. The facts, so 
far as they have been made known to the public, 
would not indicate very strong grounds for opposing 
the probate of the will, but the counsel for the heirs 
and next of kin of the deceased who oppose are 
men who would not enter upon the struggle without 
being assured of strength in the cause they sustain. 
The public will, of course, take a great interest in 
the proceedings, though we do not anticipate that 
it will so wholly fill the popular mind and the news- 
papers as did the last cause celébre we had among us. 
It will, however, be liable to involve questions of 
fully as great interest to the intelligent mind as did 
the other one, while it will be free from those de- 
tails which degraded that case into a quarrel fit 
only for the consideration of the vulgar. While it 
would be well if the last will of a competent tes- 
tator could be carried out without opposition or 
interference on the part of the descendants of such 
testator, we cannot forget that if it were not for 
sickness physicians would starve, and if it were not 
for litigation the judicial office would be a sinecure. 


There is one thing which it is to be hoped will not 
again occur, and that is, the introduction of the 
Supreme Conrt of the United States into a political 
contest. We regretted very much the late necessity 
of bringing the question of a disputed presidential 
election before a tribunal of which the judges of 
that court made up an important part, but there 
seemed to be no escape from such an expedient 
practicable. The result has justified our fears as to 
the manner in which the members of the court who 
took part in the commission would be treated. The 
political papers have not hesitated to question the 
motives which influenced the action of the several 
judges, and these gentlemen will go back to their 
judicial labors feeling that they have devoted their 
energies, during a period when they could ill afford 
to intermit their regular duties, to the performance 
of a thankless task, and one which has exposed 
them, individually, to unmerited criticism. The 
high position occupied by the judiciary of the supe- 
rior courts in the respect of the people has been 
largely due to the fact that it has been kept inde- 





pendent of partisan contests. That it may still 
continue to be kept thus independent is, we are 
confident, the earnest desire of every well-wisher 
of -his country. 


The forty-fourth Congress closed its final session 
as the clock struck the midday hour, on the fourth 
of March, after having transacted a smaller amount 
of business than almost any one of its predecessors. 
Besides the well-known electoral commission law, 
barely half a dozen acts cover the whole legislation 
of the session, having any general interest whatso- 
ever. These acts are briefly the following: To 
amend section 5457 of the Revised Statutes, relating 
to counterfeiting; to annul sections 533, 556, 571 
and 572, relating to courts in Arkansas and other 
States; to perfect the revision of the statutes of the 
United States, and of the statutes relating to the 
District of Columbia; to allow a pension of $36 per 
month to soldiers who have lost both an arm and a 
leg; to amend the pension law so as to remove the 
disability of those who, having participated in the 
rebellion, have, since its termination, enlisted in the 
United States Army, and to amend section 2291 of 
the Revised Statutes, in relation to proof required 
in homestead entries. 


Among the bills introduced in the State legisla- 
ture we notice the following: Relating to taxation, 
amending title 1, chap. 13, part 1 of the Revised 
Statutes; relating to life insurance, doing away 
with the clauses contained in policies declaring the 
person effecting the insurance the agent of the ap- 
plicant and not of the insurance company, and pro- 
viding that the statements in application for insur- 
ance shall be warranties avoiding the policy if false; 
relating to the Court of Appeals reporter, providing 
that he shall receive no salary. The bill to author- 
ize the election of women to school offices failed to 
pass the Senate and is probably dead for the session. 


The litigation in New York city, aiming at the 
appointment of a receiver of the Delaware and Hud- 
son Canal Company, does not seem to be abandoned 
notwithstanding the prompt vacation of the order 
to show cause, which was inadvertently granted. 
A second order to show cause was obtained and a 
motion for a receiver argued before the Supreme 
Court, which denied the same. We presume, how- 
ever, that an appeal will be taken from the deci- 
sion, and thus another suit, involving a vast amount 
of money, commence a tedious journey in the courts. 

———_.—_—_——_— 
NOTES OF CASES. 

N the case of Queen v. Faulkner, decided Jan. 16, 
4 1877, by the Irish Court for Crown Cases re- 
served (11 Irish L.T. R, 18) the question was whether 
the crime of arson would be committed when the 
fire was set accidentally by one engaged in the com- 
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mission of another offense. The case was this: 
The prisoner, a seaman, went into the hold of the 
vessel to which he belonged for the purpose of steal- 
ing rum there stored. Having tapped a barrel, the 
rum ran out, and when he was trying to put a spile 
in the hole out of which it was escaping, the rum 
caught fire from « lighted match in his hand, in 


consequence of which the ship took fire and was. 


consumed. It was conceded that the prisoner did 
not in fact intend to burn the ship. The court be- 
low directed the jury to find the prisoner guilty if 
they should find that he was engaged in stealing the 
rum when he set the fire. The appellate court 
quashed a conviction, holding that the direction 
was erroneous. The case in some respects resembles 
Iukev. The State, 49 Ala. 30, where the prisoner 
set fire to a jail in which he was confined, for the 
purpose of burning a hole through which to escape. 
The fire was kept by the prisoner within control, so 
that it could not destroy the building. The Su- 
preme Court of Alabama held, however, that he was 
guilty of arson. The principal case is, however, in 
harmony with People v. Cottrell, 18 Johns. 115, 
where a fire accidentally set by a prisoner in an at- 
tempt to escape jail was held not arson. Sce also 
State v. Mitchell, 5 Tred. 350. But it has been held 
in England, where one, in attempting to commit a 
felony, sets fire accidentally, itis arson. Foster, 258, 
259; 1 Hale, 567, 569; 3 Inst. 67. See also 2 East’s P. 
C. 1033 ; Jesse v. State, 28 Miss. 100; Com. v. Posey, 4 
Cal. 109; Stevens v. Com., 4 Leigh, 683. 


The case of Mann, plaintiff in error, v. Wiland, 
just decided by the Supreme Court of Pennsylvania, 
was an action brought by a widow for the death of 
her husband, which was caused by the running 
away of horses which were frightened by an attack 
upon them by dogs belonging to Mann, and which 
it was alleged were accustomed to attack and 
frighten horses. The questions arose whether it was 
necessary to show vicious acts on the part of the 
dogs, to the knowledge of the owner, precisely sim- 
ilar to the one upon which the action was founded ; 
whether one or two vicious acts were enough to es- 
tablish the liability of the owner, and whether evi- 
dence of the good conduct of the dogs on other 
occasions could be introduced to defeat the action. 
The court answered the first question in the nega- 
tive, and the second in the affirmative. As to the 
third it held that while the evidence mentioned 
could not be introduced to defeat the action, it 
might, in case of a conflict of testimony as to the 
particular acts, be considered in determining the 
credit to be given to witnesses. In respect to 
the second question it is held in many cases that 
knowledge of one vicious act is sufficient to render 
the owner of the offending animal liable. Smith v. 
Pelch, 2 Strange, 1264; Ketteridge v. Hiliott, 16 N. H. 


77; Loomis v. Terry, 17 Wend. 496; Cockerham v. 
Nixon, 11 Ired. 269. The decision on the first ques- 
tion is in accordance with the doctrine as stated in 
Shearm. & Redf. on Negl., § 190 (see also McCaskill 
v. Hiliott, 5 Strobh. 196), althopgh not agreeing with 
what is said in Wood on Nuisance, § 761. The de- 
cision of the court upon the other question, so far 
as excluding the evidence of the general good con- 
duct of an animal proved to have committed vicious 
acts, to defeat the action, accords with that in 
Buckley v. Leonard, 4 Den. 500. Upon the subject 
of liability for injuries done by domestic animals of 
vicious propensities, see Laverone v. Mangianti (41 
Cal. 138); 10 Am. Rep. 268, and note at p. 270. 





In the case of Lyon v. The Wardens, etc., of the 
Fishmongers’ Oo. et al., L. R., 1 App. Cas. 662, recently 
decided by the House of Lords, the question of the 
rights of a riparian owner along a navigable stream 
was discussed. The court held that, while the right 
of navigating a tidal river is common to the subjects 
of the realm, it may be connected with a right of 
exclusive access to particular land on the bank of 
the river, and the latter is a private right to the 
enjoyment of the land, the invasion of which may 
form the ground for an action for damages, or 
for an injunction. The Lord Chancellor said that 
he could not entertain any doubt that the riparian 
owner, ‘‘in addition to the right connected with 
navigation, to which he is entitled as one of the pub- 
lic retains, his rights as an ordinary riparian owner, 
underlying and controlled, but not extinguished, by 
the public right of navigation.” The right of a ripa- 
rian owner to the use of the stream was also said not 
to depend on the ownership of the soil thereunder. 
In this case the respondent, a riparian owner, under 
alicense from the public was erecting a structure 
which would injuriously interfere with the use of 
the stream by appellant, another riparian owner, 
and an injunction was allowed against the respond- 
ent. This case follows Rose v. Groves, 5 Man. & 
Grang. 613, but seems not entirely in harmony with 
the cases of Attorney-General v. Conservators of 
the Thames, L. R., 1 H. & M. 1, and Kearns v. 
Cordwainers Co., 6 C. B. (N. 8.) 388; 28 L. J. (C. 
P.) 285. Some American courts, however, deny the 
special right of the riparian proprietor, and hold 
that, along a navigable river where the tide ebbs 
and flows, he has no greater right than any other 
citizen. Stevens v. Patt. & New. R. R. Co., 34 N. J. 
532; 3 Am. Rep. 269; Tomlin v. Du., Bell. & Miss. R. 
R. Co., 32 Towa, 106; 7 Am. Rep. 176. In both of 
these cases it was held that the riparian owner could 
not recover damages for being deprived of access 
to a navigable river by reason of the building of a 
railroad along its banks below high-water mark. 
See, also, note to the latter case, 7 Am. Rep. 179, 





in which the cases upon this subject are collated. 
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CONTESTING A PRESIDENTIAL ELECTION. 
BY SAMUEL T. SPEAR, D. D. 


‘THERE is no doubt that the several States, under 

their power to appoint Presidential electors, 
could provide for judicially determining the title of 
these electors to the office, after they have, by the 
proper authority, been declared elected, and before 
their action as electoral colleges. Such a provision 
would belong to the manner of the appointment; 
and there is no reason why it should not apply to 
this office as fully as to any other. The only diffi- 
culty, as the laws of the United States now stand, 
is the lack of sufficient time to hear and decide such 
a contest; yet Congress might remove this difficulty 
by designating an earlier day for choosing the 
electors, or a later one for their meeting to give 
their votes. The intervening period might be made 
two or even three months, and this would afford time 
enough for the judicial determination of all con- 
tested questions in respect to the appointment of 
electors. The States are fully competent to pro- 
vide a remedy to this extent in their own courts 
against any illegal or wrongful action in the election 
of the President and Vice-President of the United 
States. 

When the electors have been invested with the 
insignia of office in the manner prescribed by law, 
and have exercised the power conferred upon them 
by the laws of the State and the Constitution of the 
United States, and have thereafter ceased to be 
electors, then their action, and that of the State in 
appointing them, have become legally complete and 
accomplished facts. It is then too late to contest 
their appointment under State authority. They are 
out of office, and all that they were selected to do 
they have done. The State can no more recall the 
appointment or invalidate it by judicial action, than 
can the electors themselves recall their own votes after 
they have transmitted them to the President of the 
Senate. The State has actually cast its votes through 
these electors, and its power over the subject for 
that Presidential election is at an end. 

Nothing can well be more absurd than the effort 
made in Florida, by legislative proceedings in part 
and judicial proceedings in part, to undo and in- 
validate the Electoral vote of that State, after all 
the forms of law had been complied with in ap- 
pointing electors, and the electors themselves had 
finished their entire work. Such a principle, if ad- 
mitted, would undermine the whole electoral sys- 
tem, The title of the President to his office might, 
under this principle, be indirectly challenged in the 
courts of every State and during the whole period 
of his incumbency. The refusal of the Electoral 
Commission to recognize such an absurd proposition 
was alike good law and good sense. 

Passing then to the authority of the United States, 
we raise the inquiry, whether the Constitution con- 





tains any provision under which, with suitable 
legislation to make it operative, the title to the 
office of President may be judicially determined in 
the form of a suit brought for this purpose. The 
third article of the Constitution declares that “the 
judicial power of the United States shall be vested 
in one Supreme Court, and in such inferior courts 
as the Congress may from time to time ordain and 
establish,” and that this ‘‘ power shall extend to all 
cases in law and equity arising under this Constitu- 
tion, the laws of the United States and treaties 
made or which shall be made under their author- 
ity.” Judge Story, in his Commentaries on the 
Constitution (section 1646), says: 


“Tt is clear that the judicial department is au- 
thorized to exercise jurisdiction to the full extent of 
the Constitution, laws and treaties of the United 
States whenever any question respecting them shall 
assume such a form that the judicial power is capa- 
ble of acting upon it. When it has assumed such 
a form, it then becomes a case; and then, and not 
till then, the judicial power attaches to it. A case, 
then, in the sense of this clause of the Constitution, 
arises when some subject touching the Constitution, 
laws or treaties of the United States is submitted to 
the courts by a party who asserts his rights in the 
form prescribed by law. In other words, a case is 
a suit in law or equity, instituted according to the 
regular course of judicial proceedings; and when 
it involves any question arising under the Constitu- 
tion, laws or treaties of the United States, it is 
within the judicial power confided to the Union.” 


Chief Justice Marshall, in Cohens v. Virginia, 6 
Wheaton, 264, said: 

‘*A case in law and equity consists of the right 
of one party, as well as of the other, and may truly 
be said to arise under the Constitution or a law of 
the United States whenever its correct decision de- 
pends on the construction of either.” 


The same eminent jurist, in Osborn v. The Bank 
of the United States, 9 Wheaton, 738, after referring 
to the clause relating to cases: arising under the 
Constitution, etc., proceeded to say: 


‘¢This clause enables the judicial department to 
receive jurisdiction to the full extent of the Consti- 
tution, laws and treaties of the United States, wher 
any question respecting them shall assume such a 
form that the judicial power is capable of acting on 
it. That power is capable of acting only when the 
subject is submitted to it by a party who asserts his 
rights in the form prescribed by law. It then be- 
comes a case, and the Constitution declares that the 
judicial power shall extend to all cases arising 
under the Constitution, laws and treaties of the 
United States,” 


The doctrine thus set forth is, that any question 
involving rights arising un-ler the Constitution, 
laws or treaties of the United States, when in the 
form prescribed by law, submitted to a court having 
jurisdiction, by a party claiming these rights, is a 
case to which the judicial power of the United 
States extends. The question has then assumed a 
form in which that power can act upon it. Its ele- 
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ments are a party or parties presenting it, laws pre- 
scribing the mode and conferring the jurisdiction, 
and rights arising under the Constitution, laws or 
treaties of the United States. 

Now, is the title to the Presidential office a question 
that can be brought within this description? The Con- 
stitution not only provides for the office and vests the 
executive power of the United States in the incum- 
bent, but it also provides for the manner in which 
this power shall be vested in any given person. Such 
person must be elected by a majority of all the votes 
cast by Presidential electors on the day prescribed 
by law, and these electors must have been appointed 
in such manner as the legislatures of the several 
States have respectively directed; or, in the failure 
of the electors to choose a President, he must be 
elected by the House of Representatives, as provided 
in the Constitution. He must, moreover, be eligible 
to the office. His title rests upon these provisions; 
and if the facts do not correspond therewith, then 
he has no title to the office. It is conceivable that 
a person might be declared elected as President, 
and even inaugurated, in violation of the Constitu- 
tion. He would, then, be a President de fucto, but 
not de jure. 

The question whether the Presidential office is 
held by the lawful incumbent seems very clearly to 
be a case arising under the Constitution, and hence 


within the scope of the judicial power of the United 
States, provided Congress has power to vest its de- 
termination in a Federal court and has exercised 
that power, and provided it is presented for con- 


sideration in the manner prescribed by law. The 
Constitution says that Congress shall have power 
“to constitute tribunals inferior to the Supreme 
Court;” and also, “to make all laws which shall 
be necessary and proper for carrying into execution 
the foregoing powers [namely, the seventeen express 
powers previously stated |, and allother powers vested 
by this Constitution in the Government of the 
United States, or in any department or officer there- 
of.” Here is a grant of legislative power to create 
courts inferior to the Supreme Court, and also to 
provide for carrying into execution any part or the 
whole of the judicial power of the United States, 
A portion of this judicial power relates to cases aris- 
ing under the Constitution; and the title to the 
Presidential office is manifestly a case of this char- 
acter. 

We hence conclude that Congress can by law 
create a court and vest in it the power to hear and 
determine a contest in respect to the title to this 
office, unless it be true that the Constitution makes 
the counting of the electoral votes, or election by 
the House of Representatives, when the right de- 
volves upon that house, final and exclusive of all 
subsequent judicial inquiry. What the Constitu- 
tion says in respect to the counting of the electoral 
votes, is in these words: ‘‘The President of the 





Senate shall, in the presence of the Senate and 
House of Representatives, open all the certificates, 
and the votes shall then be counted. The person 
having the greatest number of votes for President 
shall be the President, if such number be a majority 
of the whole number of electors appointed.” Here, 
certainly, is no intimation that the counting is so 
conclusive as to preclude the possibility of judicial 
investigation into its legality. The counting is not 
a judgment rendered by a court of justice. There 
is nothing in express words, and nothing necessarily 
implied, to show that it is final as against all judicial 
remedy for the correction of frauds or errors. The 
fact that the President of the Senate or that Con- 
gress counts the votes carries with it no such legal 
consequence, any more than if the counting were 
done by any other appointed agency. 

So, also, the provision relating to the choice of 
President by the House of Representatives contains 
no intimation that the action is any more final than 
when the President is chosen by the electors. The 
Constitution provides, that if no person has the re- 
quisite majority of the electoral votes, ‘‘ then, from 
the persons having the highest numbers, not exceed- 
ing three on the list of those voted for as President, 
the House of Representatives shall choose, imme- 
diately by ballot, the President.” This is followed 
by a series of provisions relating to the manner of 
the choice. There is nothing in this language to 
exclude the right to contest an election when made 
by the House of Representatives, provided the right 
arises under the Constitution in its grant of judicial 
power, and Congress has seen fit to pass the neces- 
sary laws for this purpose. The language neither 
asserts nor implies any limitation upon the scope of 
the judicial power, as stated in the third article of 
the Constitution. 

We see no reason, in the dignity and high char- 
acter of the office, why the title to it should be 
beyond the reach of judicial investigation. The 
President may be impeached and, on conviction, 
removed from office; and if so, then why should he 
not be ousted by the judicial processes of law, if he 
has no constitutional title to the office? The right 
to the office is the gift of the people; and if the in- 
cumbent really has no such right, then there ought 
to be some peaceful method for his displacement. 
The judicial power, as administered by courts of 
justice, is the final and only peaceful resort, not 
only for the punishment of crimes, but also for the 
settlement of rights and the correction of wrongs 
and illegalities, when existing under the forms but 
without the authority of law. In this high and im- 
portant sense, it stands guard over all the interests 
of the body politic. 

The fact that a special court is established by the 
Constitution to try an impeachment accusation 
against the President, does not prove that the judi- 
cial power of the United States may not act upon his 
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title to the office. ‘‘ All civil officers of the United 
States” are impeachable and, on conviction, remov- 
able by this special court; and yet no one will pre- 
tend that for this reason their title to the offices 
they may hold admits of no judicial investigation. 
Impeachment is a process of removal from office for 
‘*treason, bribery or other high crimes and misde- 
meanors,” and has nothing to do with any dispute 
as to the validity of the title to office. It isa method 
of getting one out of office who has a good title to 
it, but who has committed such offenses as to make 
him an unworthy incumbent. The fact that an 
officer of the United States, even though he be the 
President, is impeachable, and that a special court 
is established to try an impeachment, involves no 
affirmation or denial in respect to any judicial 
remedy that relates simply to his title to office. 
The two questions are entirely distinct. 

The Constitution expressly limits the original 
jurisdiction of the Supreme Court of the United 
States to ‘‘ cases affecting ambassadors, other pub- 
lic ministers and consuls and those in which a State 
shall be a party.” In all the other cases enumer- 
ated, it provides that this court “shall have appel- 
late jurisdiction, both as to law and fact, with such 
exceptions and under such regulations as the Con- 
gress shall make.” Congress could not, therefore, 
authorize the Supreme Court to try the title to the 
Presidential office in the first instance. It may, 
however, vest this power in a Circuit Court, or in 
the Supreme Court of the District of Columbia, or 
in a court specially created for the purpose, with 
the right of appeal to the Supreme Court of the 
United States, by which the question would be fin- 
ally decided. 

A law for this purpose might provide that a con- 
test might be instituted in the court designated 
against one who had been declared elected to the 
Presidential office, immediately after such declara- 
tion, by any person eligible to the office who had 
received any number of electoral votes therefor, or 
votes in the House of Representatives, when the 
right to choose a President devolves upon that 
house; or it might provide for a proceeding in quo 
warranto, commenced after induction into the office; 
or it might contain both of these provisions. There 
is no difficulty in framing a law conferring the re- 
quisite jurisdiction, provided the power of Congress 
thus to legislate be conceded. It is true that Con- 
gress has not so legislated; yet if the above argu- 
ment be valid, the power clearly exists under the 
Constitution as it is, without any amendment. 

What, then, is the extent or scope of the jurisdic- 
tion which Congress may confer? 

The first and most obvious answer to this ques- 
tion is, that the jurisdiction could extend to all 
questions of error or fraud directly connected with 
the final counting of the electoral votes, to all ques- 





tions relating to the qualifications of the person de- 
clared to be elected, and also all questions relating 
to the action of the House of Representatives, when 
the President is chosen by that house. If the per- 
son were ineligible, or if he had been counted in by 
mistake or fraud, or if he had been elected by the 
House of Representatives when the right to elect 
had not devolved upon that house, or if he had been 
elected by an exercise of the right not in the man- 
ner prescribed by the Constitution, then in each of 
these cases an issue of fact and constitutional law 
would arise, to be determined by the evidence sub- 
mitted; and it would be the business of the court 
to decide, in the light of the evidence, whether the 
person declared elected, or the incumbent in office, 
if he had been inaugurated, had a constitutional 
title thereto. The judicial remedy should at least 
cover the entire ground of all questions that relate 
to the final steps had in a Presidential election. 

We see no reason in the Constitution why the 
jurisdiction should not also extend to all questions 
in regard to the official acts of Presidential electors, 
for the purpose of determining whether those acts 
were in conformity with the Constitution and the 
laws applicable thereto. After these electors are 
appointed and organized as electoral colleges, their 
action comes directly under the authority of the 
Constitution and laws of the United States; and in 
this sense, and to this extent, they are Federal 
officers. They exercise powers granted by the Con- 
stitution, and are charged with duties imposed by 
it. Whether their proceedings were legal in the 
sense of being conformed to the Constitution and 
the law, and if they were not, to what extent they 
were illegal, and whether the illegality was such as 
to destroy their validity altogether—these would 
be proper questions for determination by a court 
authorized to try a contest in respect to the Presi- 
dential office, provided they formed a part of the 
issue presented to the court. 

So, also, the question whether the action of a 
disqualified elector, regularly appointed by State 
authority, vested with the title to the office, and 
acting under color of law, is legally valid, might 
be an inquiry coming within the scope of the powers 
of such a court, if the disqualification were alleged 
and established by evidence. It is a general prin- 
ciple of law that appointment to an office of a per- 
son not qualified to hold it, makes him a de facto 
officer until the office is vacated by some proper 
proceeding, and that the official acts of such a per- 
son, done under color of law, are legally valid. He 
is, for the time being, the incumbent of the office 
with a prima facie right to exercise its powers; and 
to treat all his acts as having no validity, because he 
has been subsequently ousted by some legal process, 
would work serious inconvenience and harm to soci- 
ety. A court is the proper tribunal to decide whether 
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the action of regularly appointed but disqualified 
electors has the legal effect and validity of an officer 
de facto; and this plainly is a question arising under 
the Constitution, since that instrument disqualifies 
certain persons to be electors. It would be a vital 
question if the result depended upon the votes cast 
by disqualified electors. Who shall decide the 
fact? and the fact being proved, who shall deter- 
mine its legal effect? Both of these questions are 
judicial, and hence belong to a court of justice. 
Could Congress go still farther and so extend the 
judicial power as to reach all questions of fact and 
law pertaining to the appointment of electors by 
State authority and settled by that authority? This 
raises the inquiry, whether the Constitution has not 
remitted the appointment of electors to the absolute 
and uncontrolled sovereignty of the States, subject 
to the qualification that Congress may determine 
the time of appointing them, and that the electors 
appointed must not be constitutionally disqualified 
for the office. The language of the Constitution is, 
that ‘‘each State shall appoint, in such manner as 
the legislature thereof may direct,” a specified num- 
ber of electors. Here is a State right, the exercise 
of which seems to be committed exclusively to State 
discretion, with the exception above named. If so, 


then all questions relating thereto must, with. this 
exception, be settled by the proper State authority, 
and that settlement must be accepted as final, 


Any 
contest in respect to the appointment of electors, if 
judicially considered at all, must be so considered 
and determined by State courts. The Constitution 
leaves it there by placing in the respective States 
the whole power of appointment. Whether canvass- 
ing boards have correctly counted the votes of the 
people, or miscounted them, or been guilty of fraud, 
is a very proper question, in the trial of issues in- 
volving it, for State courts to decide; but we do not 
see how Congress can confer any Federal jurisdic- 
tion in respect to it without invading the exclusive 
province of the States. That surely is not a case 
arising under the Constitution, which the Constitu- 
tion itself has remitted exclusively to the States; 
and this we understand to be the fact in respect to 
the appointment of Presidential electors, not only as 
to the fact of the appointment in a given case, but 
also as to the manner thereof. We see no way of 
going behind this action of the States, either legis- 
latively or judicially, without extending the powers 
of the General Government beyond their constitu- 
tional scope. 

The only qualification necessary to be added is, 
that if the appointment of electors were made at a 
time different from that which Congress is empow- 
ered to prescribe and has prescribed, or if ineligible 
electors were appointed, then it would seem that in 
either case a Federal Court, in deciding a contested 
election in respect to the office of President, would 





be authorized to inquire into the fact and determine 
the legal result, if the fact were established. Both 
cases would arise under the Constitution, and hence 
jurisdiction might attach to them. But beyond 
this, the judicial power of the United States. could 
not be extended without encroaching upon the juris- 
diction that belongs exclusively to the States. It is 
for the States, by their constituted authorities, and 
the States only, to determine who are electors; and 
that determination being ascertained, is open to no 
review or correction by any power vested in the 
United States. When completed, supposing the 
electors to be eligible and the appointment to 
be made at the time prescribed by Congress, it 
is a completed legal fact beyond any power, 
either to change or invalidate it, or even to inquire 
into it. 

In all well-ordered governments, the title to office, 
on the part of those who administer them, cannot 
be the subject of indefinite dispute. Somewhere 
dispute must end. Unless ended by the arbitration of 
law, it will be by the sword. The general principle 
in popular governments is, that the decision of a 
duly authorized canvassing board, made in the form 
prescribed by law and declaring an officer elected, 
vests in him a legal title to the office, and that this 
decision is final and conclusive until otherwise ad- 
judged by a court or tribunal having jurisdiction 
to hear a contest and submit the title to judicial 
inquiry and determination. This is the peaceful 
mode of settling the result of a popular election, 
and also correcting any political wrongs or illegal- 
ities which may have been committed in such settle- 
ment. 

So the title to the Presidential office is undoubt- 
edly ascertained by the counting of the electoral 
votes by the constitutional authority, or by counting 
the votes in the House of Representatives, when that 
house has the right to choose the President; and 
the result, as thus reached and declared, is open to 
no dispute except in the exercise of judicial power 
vested in a tribunal competent to hear and decide a 
contest. The Constitution, in its grant of such 
power and in its grant of legislative power to 
Congress, as we have endeavored to show, contains 
provisions adequate to this purpose. What is 
needed is suitable legislation, and this is a ques- 
tion submitted to the sound discretion of Con- 
gress. The facts which have occurred in con- 
nection with the recent Presidential election, 
strongly suggest the expediency of enacting a law 
providing for the trial of contested elections in re- 
spect to the offices of President and Vice-President 
of the United States. We have discussed the con- . 
stitutional question in reference to the Presidential 
office, as being the one of greatest importance; yet 
the argument is equally applicable to the office of 
Vice-President. 
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MUTUALITY OF OBLIGATION IN CONTRACT.— 
NUDUM PACTUM. 


N the case of Storm et al., Plaintiffs in Error, v. 
United States, the action was against the principals 
and sureties upon a bond given for the faithful per- 
formance of his contract on the part of a contractor 
for supplies to the government, the alleged cause of 
action being the breach of the covenants of the agree- 
ment. This agreement was duly executed by the 
assistant quartermaster and the contractors, under 
the hand and seal of the respective parties, and con- 
tained the provision that it ‘‘may be terminated at 
such time as the quartermaster-general may direct,’’ 
and that it is made subject to the approval of the de- 
partment and division commanders. Upon the trial 
the United States offered the agreement in evidence to 
support the issues on their part. The defendants ob- 
jected to its admissibility, insisting that it was a nudum 
pactum ; that it appeared on its face that it might have 
been terminated at any time at the election of the 
plaintiffs; that it was not mutually binding, and that, 
inasmuch as it was wanting in that respect, it was 
without consideration, and was inoperative and vuid. 
In respect to this objection the court says: 

‘Beyond doubt the written agreement went into 
operation, and it is not even suggested that the depart- 
ment and division commanders ever expressed any 
disapproval of its terms and conditions, nor does the 
record furnish any evidence to raise a doubt that it 
was fully approved by all whose assent was necessary 
to give it a binding obligation. Suppose it to be true 
that the quartermaster-general might terminate it if 
he should see fit, it is a sufficient answer to the sugges- 
tion to say that he never did interfere in the matter, 
and that the contract continued in full force and oper- 
ation throughout the whole period for which the 
necessary supplies were purchased by the United 
States in open market. 

“Where the defendant has actually received the 
consideration of a written agreement it is no answer 
to an action brought against him for a breach of his 
covenants in the same, to say that the agreement did 
not bind the plaintiff to perform the promises on his 
part therein contained, provided it appears that the 
promises in question have in fact been performed in 
good faith, and without prejudice to the defendant. 
Addison on Cont. (6th ed.) 15; Morton v. Burr, 7 Ad. 
& Ell. 25. 

* Agreements are frequently made which are not, ina 
certain sense, binding on both sides at the time when 
executed, and in which the whole duty to be performed 
rests primarily with one of the contracting parties. 
Contracts of guaranty may fali under that class, as 
when a person solicits another to employ a particular 
individuai as his agent for a specified period, and en- 
gages that if the person adiressed will do so, he, the 
applicant, will be responsible ferthe moneys the agent 
shall receive and neglect to pay over during that time. 
The party indemnified in such a case is not bound to 
employ the party designated by the guarantor, but if 
he do employ him in pursuance of the promise, the 
guaranty attaches and becomes binding on the party 
who gave it. Kennaway v. Trelcavan, 5 Mees. & 
Welsb. 501. 

** Cases often arise where the agreement consists of 
mutual promises, the one promise being the considera- 
tion for the other, and it has never been seriously 
questioned that such an agreement is valid, and that 





the parties are bound to fulfill their respective stipula- 
tions. Miles v. Blackall, 11 Adol. & Ell. (N. 8.) 365; 
Emerson v. Slater, 22 How. 35. 

“* Such a defense could not be sustained, even if the 
action was upon a simple contract, but the agreement 
here is under seal, and the action is an action of debt 
founded on the bond given to secure the performance 
of the agreement, and it is an elementary rule that a 
bond or other specialty is presumed to have been made 
upon good consideration so long as the instrument re- 
mains unimpeached. 1 Taylor’s Ev., 6th ed., 103; Lowe 
v. Peers, 4 Burr. 2225; Dorr v. Munsell, 13 Johns. 431. 

“Want of consideration is not a sufficient answer to 
an action on a sealed instrument, because the seal im- 
ports a consideration or renders proof of considera- 
tion unnecessary, because the instrument binds the 
parties by force of the natural presumption that an 
instrument executed with so much deliberation and 
solemnity is founded upon some sufficient cause. 
Parker v. Parmele, 20 Johns. 134; 1 Smith’s Lead. Cas. 
(7th Am. ed.) 698; 1 Chitty on Cont. (11th Am. ed.) 20; 
Paige v. Parker, 8 Gray, 213; Wing v. Chase, 35 Me. 
265; 2 Bl. Com. 446; Fallows v. Taylor, 7 Term, 473.” 

———____—_ 


STATE REGULATION OF COMMERCIAL 
TRAFFIC. 


SUPREME COURT OF THE UNITED STATES. 


MUNN AND Scott, Plaintiffs in Error, v. Toe PropLe 
OF THE STATE OF ILLINOIS. 


A number of pate firms built elevators at Chicago for the 
purpose of storing grain in bulk, and transferring it be- 
tween cars and boats which were engaged in transport- 
ing it. A large amount of grain coming from eight 
States is stored in these elevators, the grain of many 
different owners being mixed together. Held, that an 
act of the legislature of Illinois, passed after the erec- 
tion of such elevators, limiting the charges for storage 
of grain therein, was not repugnant to these provisions 
of the Federal Constitution, viz.: (1) Art. 1, sec. 8, which 
confers upon Congress the power “to regulate com- 
merce with foreign nations and among the several 
States;" (2) Art. 1, sec. 9, which provides that “ no pref- 
erence shall be given by any regulation of commerce 
or revenue to the ports of one State over those of an- 
other ;” (3) Art. 14 of the amendments, which provides 
that no State shall “deprive any person of life, liberty 
or property without due process of law, nor deny to 
any person within its jurisdiction the equal protection 
of the laws.” 

When private property is devoted to public use it is subject 
to public regulation. 

The elevators in question being wholly within the State of 
Illinois, although engaged in facilitating inter-State 
commerce, were no part of such commerce. 

The provision mentioned of art. 1, sec. 7, of the Federal 
Constitution, operates only as a limitation upon the 
ag ey of Congress, and in no respect affects the States 

n the regulation of their domestic affairs. 


N error to the Supreme Court of the State of Illi- 

nois. 

Mr. Chief Justice WAITE delivered the opinion of the 
Court. 

The question to be determined in this case is, whether 
the general assembly of Illinois can, under the limita- 
tions upon the legislative power of the States imposed 
by the Constitution of the United States, fix by law 
the maximum of charges for the storage of grain in 
warehouses at Chicago and other places in the State 
having not less than one hundred thousand inhabit- 
ants, “‘in which grain is stored in bulk, and in which 
the grain of different owners is mixed together, or in 
which grain is stored in such a manner that the iden- 
tity of different lots or parcels cannot be accurately 
preserved.”’ 

It is claimed that such a law is repugnant — 
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1. To that part of section 8, Article I of the Consti- 
tution of the United States which confers upon Con- 
gress the power ‘‘to regulate commerce with foreign 
nations and among the several States; ”’ 

2. To that part of section 9, of the same article, 
which provides that ‘‘ no preference shall be given by 
any regulation of commerce or revenue to the ports 
of one State over those of another;”’ and 

8. To that part of Amendment XIV, which ordains 
that no State shall “deprive any person of life, liberty, 
or property, without due process of law; nor deny to 
any person within its jurisdiction the equal protec- 
tion of the laws.”’ 

We will consider the last of these objections first. 

Every statute is presumed to be constitutional. The 
courts ought not to declare one to be unconstitutional 
unless it is clearly so. If there is doubt the expressed 
will of the legislature should be sustained. 

The Constitution contains no definition of the word 
“ deprive,” as used in the fourteenth amendment. To 
determine its signification, therefore, it is necessary to 
ascertain the effect which usage has given it when em- 
ployed in the same or a like connection. 

While this provision of the amendment is now in 
the Constitution of the United States, as a limitation 
upon the powers of the States, it is old asa principle 
of civilized government. It is found in Magna Charta 
and, in substance, if not in form, in nearly or quite 
all the constitutions that have been from time to time 
adopted by the several States of the Union. By the 
fifth amendment it was introduced into the Constitu- 
tion of the United States as a limitation upon the 
powers of the national government, and by the four- 
teenth as a guaranty against any encroachment upon 
an acknowledged right of citizenship by the legisla- 
tures of the States. 

When the people of the United Colonies separated 
from Great Britain they changed the form but not the 
substance of their goverument. They retained for the 
purposes of government all the powers of the British 
Parliament, and, through their State constitutions or 
other forms of social compact, undertook to give prac- 
tical effect to such as they deemed necessary for the 
common good and the security of life and property. 
All the powers which they retained they committed 
to their respective States, unless in express terms or by 
implication reserved to themselves. Subsequently, 
when it was found necessary to establish a national 
government for national purposes, a part of the powers 
of the States and of the people of the States was 
granted to the United States and the people of the 
United States. This grant operated as a further limi- 
tation upon the powers of the States, so that now the 
governments of the States possess all the powers of the 
Parliament of England, except such as have been dele- 
gated to the United States or reserved by the people. 
The reservations by the people are shown in the prohi- 
bitions of the constitutions. 

When one becomes a member of society he necessa- 
rily parts with some rights or privileges which, as an 
individual not affected by his relations to others, he 
might retain. ‘‘ A body politic,’ as aptly defined in 
the preamble of the Constitution of Massachusetts, 
“is a social compact by which the whole people cove- 
nants with each citizen, and each citizen with the 
whole people, that all shall be governed by certain laws 
for the common good.’”’ This does not confer power 
upon the whole people to control rights which are 
purely and exclusively private (Thorpe v. R. & B. R. 





R. Co., 27 Vt. 143), but it does authorize the establish- 
ment of laws requiring each citizen to so conduct him- 
self and so use his own property as not unnecessarily 
to injure another. This is the very essence of govern- 
ment, and has found expression in the maxim sic utere 
tuo ut alienum non laedas. From this source come the 
police powers, which, as was said by Chief Justice 
Taney in The License Cases, 5 How. 583, * are nothing 
more or less than the powers of government inherent 
in every sovereignty, * * * thatistosay, * * * 
the power to govern men and things.’’ Under these 
powers the government regulates the conduct of its 
citizens one toward another, and the manner in which 
each shall use his own property, when such regulation 
becomes necessary for the public good. In their exer- 
cise it has been customary in England from time 
immemorial, and in this country from its first coloni- 
zation, to regulate ferries, common carriers, hackmen, 
bakers, millers, wharfingers, innkeepers, etc., and in so 
doing to fix a maximum of charge to be made for ser- 
vices rendered, accommodations furnished and articles 
sold. To this day statutes are to be found in many of 
the States upon some or all these subjects, and we 
think it has never yet been successfully contended 
that such legislation came within any of the constitu- 
tional prohibitions against interference with private 
property. With the fifth amendment in force, Con- 
gress, in 1820, conferred power upon the city of Wash- 
ington “to regulate * * * the rates of wharfage 
at private wharves, * * * the sweeping of chim- 
neys, and to fix the rate of fees therefor, * * * and 
the weight and quality of bread ”’ (3 Stat. 587, § 7); and 
in 1848, ‘to make all necessary regulations respecting 
hackney carriages and the rates of fare of the same, 
and the rates of hauling by cartmen, wagoners, carmen, 
and draymen, and the rates of commission of auc- 
tioneers.’’ 9 Stat. 224, § 2. 

From this it is apparent that down to the time of the 
adoption of the fourteenth amendment it was not 
supposed that statutes regulating the use or even the 
price of the use of private property necessarily deprived 
an owner of his property without due process of law. 
Under some circumstances they may, but not under 
all. The amendment does not change the law in this 
particular; it simply prevents the States from doing 
that which will operate as such a deprivation. 

This brings us to inquire as to the principles upon 
which this power of regulation rests, in order thet we 
may determine what is within and what without its 
operative effect. Looking, then, to the common law, 
from whence came the right which the Constitution 
protects, we find that when private property is 
‘affected with a public interest, it ceases to be juris 
privati only.’’ This was said by Lord Chief Justice 
Hale more than two hundred years ago, in his Treatise 
**De Portibus Maris * (1 Harg. Law Tracts, 78), and 
has been accepted without objection as an essential 
element in the law of property ever since. Property 
does become clothed with a public interest when used 
in a manner to make it of public consequence and 
affect the community at large. When, therefore, one 
devotes his property to a use in which the public has 
an interest, he in effect grants to the public an interest 
in that use, and must submit to be controlled by the 
public for the common good to the extent of the inter- 
est he has thus created. He may withdraw his grant by 
discontinuing the use, but so long as he maintains the 
use he must submit to the control. 

Thus, as to ferries, Lord Hale says, in his Treatise 
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“De Jure Maris” (1 Harg. Law Tracts, 6), the king has 
“a right of franchise or privilege, that no man may set 
up a common ferry for all passengers, without a pre- 
scription time out of mind, or a charter from the king. 
He may make a ferry for his own use, or the use of his 
family, but not for the common use of all the king’s 
subjects passing that way; because it doth in conse- 
quence tend toacommon charge, and is become a thing 
of public interest and use, and every man for his pas- 
sage pays a toll, which is a common charge, and 
every ferry ought to be under a public regulation, viz. : 
that it give attendance at due times, keep a 
boat in due order, and take but reasonable toll; for if 
he fail in these he is fineable.’’ So if one owns the soil 
and landing places on both banks of a stream he can- 
not use them for the purposes of a public ferry, except 
upon such terms and conditions as the body-politic 
may from time to time impose, and this because the 
common good requires that all public ways shall be 
under the control of the public authorities. This 
privilege or prerogative of the king, who in this con- 
nection only represents and gives another name to the 
body-politic, is not primarily for his profit, but for the 
protection of the people and the promotion of the 
general welfare. 

And again, as to wharves and wharfingers, Lord 
Hale, in his treatise **De Portibus Maris,’’ already 
cited, says: ‘“‘A man, for his own private advantage, 
may, in a port or town, set up a wharf or crane, and 
may take what rates he and his customers can agree 
for cranage, wharfage, housellage, pesage; for he doth 
no more than is lawful for any man to do, viz. : makes 
the most of hisown. * * * If the king or subject 
have a publick wharf, unto which all persons that come 
to that port must come and unlade or lade their goods 
as for the purpose, because they are the wharves only 
licensed by the queen, * * * 
other wharf in that port, as it may fall out wherea 
port is newly erected; in that case there cannot be 
taken arbitrary and excessive duties for cranage, 
wharfage, pesage, etc., neither can they be enhanced 
to an immoderate rate, but the duties must be reason- 
able and moderate, though settled by the king’s license 
or charter. For now the wharf and crane and other 
conveniences are affected with a publick interest, and 
they cease to be juris privali only; as if a man set out 
a street in new building on his own land, it is now no 
longer bare private interest, but is affected by a pub- 
lick interest.” This statement of the law by Lord 
Hale was cited with approbation and acted upon by 
Lord Kenyon, at the beginning of the present century, 
in Bolt v. Stennett, 8 T. R. 606. 

And the same has been held as to warehouses and 
warehousemen. In Aldnutt v. Inglis, 12 East, 527, de- 
cided in 1810, it appeared that the London Dock Com- 
pany had built warehouses in which wines were taken 
in store at such rates of charge as the company and 
the owners might agree upon. Afterward the com- 
pany obtained authority under the general warehous- 
ing act, to receive wines from importers before the 
duties upon the importation were paid, and the ques- 
tion was whether they could charge arbitrary rates for 
such storage, or must be content with a reasonable 
compensation. Upon this point Lord Ellenborough said 
(p. 587): “There is no doubt that the general prin- 
ciple is favored both in law and justice, that every man 
may fix what price he pleases upon his own property, 
or the use of it; but if, for a particular purpose, the 
public have a right to resort to his premises and nice 
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use of them, and he have a monopoly in them for that 
purpose, if he will take the benefit of that monopoly, 
he must, as an equivalent, perform the duty attached 
to it on reasonable terms. The question then is, 
whether, circumstanced as this company is by the com- 
bination of the warehousing act with the act by which 
they were originally constituted, and with the actu- 
ally existing state of things in the port of London, 
whereby. they alone have the warehousing of these 
wines, they be not, according to the doctrine of Lord 
Hale, obliged to limit themseives to a reasonable com- 
pensation for such warehousing. And according to 
him, whenever the accident of time casts upon a party 
the benefit of having a legal monopoly of landing 
goodsin a public port, as where he is the owner of the 
only wharf authorized to receive goods, which hap- 
pens to be built in a port newly erected, he is confined 
to take reasonable compensation only for the use of 
the wharf.’ And further on (p. 539): “It is enough 
that there exists in the place and for the commodity 
in question a virtual monopoly of the warehousing for 
this purpose, on which the principle of law attaches as 
laid down by Lord Hale in the passage referred to 
{that from ‘De Portibus Maris,’ already quoted], 
which includes the good sense as well as the law of the 
subject.’’ And in the same case, Le Blanc, J., said 
(p. 541): “* Then, admitting these warehouses to be pri- 
vate property, and that the company might discon- 
tinue this application of them, or that they might 
have made what terms they pleased in the first in- 
stance, yet, having as they now have this monopoly, 
the question is, whether the warehouses be not private 
property clothed with a public right, and if so, the 
principle of law attaches upon them. The privilege, 
then, of bonding these wines being at present confined 
by the act of parliament to the company’s warehouses, 
is it not the privilege of the public, and shall not that 
which is for the good of the public attach on the mo- 
nopoly, that they shall not be bound to pay an arbi- 
trary but a reasonable rent? But upon this record the 
company resist having their demand for warehouse 
rent confined within any limit, and though it does not 
follow that the rent in fact fixed by them is unreason- 
able, they do not choose to insist upon its being rea- 
sonable for the purpose of raising the question. For 
this purpose, therefore, the question may be taken to 
be, whether they may claim an unreasonable rent. 
But though this be private property, yet the principle 
laid down by Lord Hale attaches upon it, that when 
private property is affected with a public interest, it 
ceases to be juris privali only; and in case of its dedi- 
cation to such a purpose as this, the owners cannot 
take arbitrary and excessive duties, but the duties 
must be reasonable.” 

We have quoted thus largely the words of these emi- 
nent expounders of the common law, because, as we 
think, we find in them the principle which supports 
the legislation we are now examining. Of Lord Hale 
it was once said by a learned American judge: “In 
England, even on rights of prerogative, they scan his 
words with as much care as if they had been found in 
Magna Charta, and the meaning once ascertained, they 
do not trouble themselves to search any further.” 6 
Cow. 536, note. 

In later times the same principle came under consid- 
eration in the Supreme Court of Alabama. That court 
was called upon, in 1841, to decide whether the power 
granted to the city of Mobile to regulate the weight 
and price of bread was unconstitutional, and it was 
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contended that “it would interfere with the right of 
the citizen to pursue his lawful trade or calling in the 
mode his judgment might dictate,’’ but the court 
said, ‘there is no motive * * for this interference 
on the part of the legislature with the lawful actions 
of individuals or the mode in which private property 
shall be enjoyed, unless such calling affects the public 
interest, or private property is employed in a manner 
which directly affects the body of the people. Upon 
this principle, in this State, tavern-keepers are li- 
censed; * * * and the County Court is required at 
least once a year to settle the rates of inn-keepers. 
Upon the same principle is founded the control which 
the legislature has always exercised in the establish- 
ment and regulation of mills, ferries, bridges, turnpike 
roads, and other kindred subjects.’’ Mobile v. Yuille, 
3 Ala. (N. 8.) 140. 

From the same source comes the power to regulate 
the charges of common carriers, which was done in 
England as long ago as the third year of the reign of 
William and Mary, and continued until within a com- 
paratively recent period. And in the first statute we 
find the following suggestive preamble, to wit: ‘And 
whereas divers wagoners and other carriers, by com- 
bination amongst themselves, have raised the prices of 
carriage of goods in many places to excessive rates, to 
the great injury of the trade: Be it, therefore, enact- 
ed,” etc. 3W.& M., chap. 12, § 24, 3 Stat. at Large 
(Great Britain), 481. Common carriers exercise a sort 
of public office, and have duties to perform in which 
the public is interested. New Jersey Nav. Co. v. Mer- 
chants’ Bank, 6 How. 382. Their business is, there- 
fore, ‘“‘ affected with a public interest,’’ within the 
meaning of the doctrine which Lord Hale has so forci- 
bly stated. 

But we need not go further. Enough has already 
been said to show that when private property is devoted 
toa public use it is subject to public regulation. It 
remains only to ascertain whether the warehouses of 
these plaintiffs in error, and the business which is car- 
ried on there, come within the operation of this prin- 
ciple. 

For this purpose we accept as true the statements of 
fact contained in the elaborate brief of one of the 
counsel of the plaintiffs in error. From these it ap- 
pears that ‘‘ the great producing region of the west and 
north-west sends its grain by{water and rail to Chicago, 
where the greater part of it is shipped byvessel for trans- 
portation to the seaboard, by the great lakes, and some 
of it is forwarded by railway to the eastern ports. * * 
Vessels, to some extent, are loaded in the Chicago 
harbor and sailed through the St. Lawrence directly 
to Europe. * * * The quantity [of grain] received in 
Chicago has made it the greatest grain market in the 
world. This business has created a demand for means 
by which the immense quantity of grain can be han- 
dled or stored, and these have been found in grain 
warehouses, which are commonly called elevators, be- 
cause the grain is elevated from the boat or car by ma- 
chinery, operated by steam, into the bins prepared for 
its reception; and elevated from the bins, by a like 
process, into the vessel or car which is to carry it on. 
* * * In this way the largest traffic between the citi- 
zens of the country north and west of Chicago, and the 
citizens of the country lying on the Atlantic coast 
north of Washington, is in grain which passes through 
the elevators of Chicago. In this way the trade in 
grain is carried on by the inhabitants of seven or eight 
of the great States of the west with four or five of the 





States lying on the seashore, and forms the largest 
part of inter-state commerce in these States. The 
grain warehouses or elevators in Chicago are immense 
structures, holding from 300,000 to 1,000,000 bushels at 
one time, according to size. They are divided into 
bins of large capacity and great strength. * * * 
They are located with the river harbor on one side and 
the railway tracks on the other, and the grain is run 
through them from car to vessel, or boat to car, as 
may be demanded in the course of business. It has 
been found impossible to preserve each owner’s grain 
separate, and this has given rise to a system of inspec- 
tion and grading, by which the grain of different own- 
ers is mixed, and receipts issued for the number of 
bushels which are negotiable, and redeemable in Jike 
kind, upon demand. This mode of conducting the 
business was inaugurated more than twenty years ago 
and has grown tO immense proportions. The railways 
have found it impracticable to own such elevators, 
and public policy forbids the transaction of such busi- 
ness by the carrier; the ownership has, therefore, been 
by private individuals, who have embarked their capi- 
tal and devoted their industry to such business as a 
private pursuit.” 

In this connection it must also be borne in mind that 
although in 1874 there were in Chicago fourteen ware- 
houses adapted to this particular business and owned 
by about thirty persons, nine business firms controlled 
them, and that the prices charged and received for 
storage were such ‘‘as have been from year to year 
agreed upon and established by the different elevators 
or warehouses in the city of Chicago, and which rates 
have been annually published in one or more news- 
papers printed in said city, in the month of January 
in each year, as the established rates for the year then 
next ensuing such publication.’’ Thus it is apparent 
that all the elevating facilities through which these 
vast productions *‘ of seven or eight great States of the 
west ’’ must pass on the way ‘“‘to four or five of the 
States on the seashore,”’ may bea “ virtual’’ monopoly. 

Under such circumstances it is difficult to see why, 
if the common carrier, or the miller, or the ferryman, 
or the innkeeper, or the wharfinger, or the baker, or 
the cartman, or the hackney-coachman pursues a pub- 
lic employment and exercises ‘‘ a sort of public office,” 
these plaintiffs in error do not. They stand, to use 
again the language of their counsel, in the very “ gate- 
way of commerce,’ and take toll from all who pass. 
Their business most certainly ‘‘tends to a common 
charge, and is become a thing of public interest and 
use.”’ Every bushel of grain for its passage “pays a 
toll, which is a common charge,”’ and, therefore, ac- 
cording to Lord Hale, every such warehouseman 
“ought to be under public regulation, viz., that he 
* * * take but reasonable toll.” Certainly if any 
business can be clothed ‘‘ with a public interest and 
cease to be juris privati only,” this has been. It may 
not be made so by the operation of the Constitution of 
Illinois or this statute, but it is by the facts. 

We also are not permitted to overlook the fact that, 
for some reason, the people of Illinois, when they re- 
vised their Constitution in 1870, saw fit to make it the 
duty of the general assembly to pass laws ‘‘ for the pro- 
tection of producers, shippers, and receivers of grain 
and produce” (Article XIII, section 7), and by section 
5 of the same article to require all railroad compa- 
nies receiving and transporting grain in bulk or other- 
wise, to deliver the same at any elevator to which it 
might be consigned, that could be reached by any 
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track that was or could be used by such company, and 
that all railroad companies should permit connections 
to be made with their tracks, so that any public ware- 
house, etc., might be reached by the cars on their rail- 
roads. This indicates very clearly that during the 
twenty years in which this peculiar business had been 
assuming its present “immense proportions,’’ some- 
thing had occurred which led the whole body of the 
people to suppose that remedies such as are usually 
employed to prevent abuses by virtual monopolies 
might not be inappropriate here. For our purposes 
we must assume that if a state of facts could exist that 
would justify such legislation, it actually did exist 
when the statute now under consideration was passed. 
For us the question is one of power, not of expediency. 
If no state of circumstances could exist to justify sucha 
statute, then we may declare this one void, because in 
excess of the legislative power of the State. But if it 
could, we must presume it did. Of the propriety of 
legislative interference within the scope of legislative 
power the legislature is the exclusive judge. 

Neither is it a matter of any moment that no pre- 
cedent can be found fora statute precisely like this. 
It is conceded that the business is one of recent origin ; 
that its growth has been rapid, and that it is already 
of great importance. And it must also be conceded 
that it is a business in which the whole public has a 
direct and positive interest. It presents, therefore, a 
case for the application of a long-known and well- 
established principle in social science, and this statute 
simply extends the law so as to meet this new develop- 
ment of commercial progress. There is no attempt to 
compel these owners to grant the public an interest in 
their property, but to declare their obligations if they 
use it in this particular manner. 

It matters not in this case that these plaintiffs in 
error had built their warehouses and established their 
business before the regulations complained of were 
adopted. What they did was from the beginning sub- 
ject to the power of the body-politic to require them 
to conform to such regulations as might be established 
by the proper authorities for the common good. They 
entered upon their business and provided themselves 
with the means to carry it on subject to this condition. 
If they did not wish to submit themselves to such 
interference, they siiould not have clothed the public 
with an interest in their concerns. The same princi- 
ple applies to them that does to the proprietor of a 
hackney-carriage, and as to him it has never been sup- 
posed that he was exempt from regulating statutes or 
ordinances because he had purchased his horses and 
carriage and established his business before the statute 
or the ordinance was adopted. 

It is insisted, however, that the owner of prop- 
erty is entitled to a reasonable compensation for its 
use, even though it be clothed with a public interest, 
and that what is reasonable is a judicial and not a leg- 
islative question. 

As has already been shown, the practice has been 
otherwise. In countries where the common law pre- 
vails, it has been customary from time immemorial for 
the legislature to declare what shall be a reasonable 
compensation under such circumstances, or, perhaps 
more properly speaking, to fix a maximum beyond 
which any charge made would be unreasonable. Un- 
doubtedly, in mere private contracts, relating to mat- 
ters in which the public has no interest, what is rea- 
sonable must be ascertained judicially. But this is 
because the legislature has no control over such a con- 





tract. So, too, in. matters which do affect the public 
interest, and as to which legislative control may be 
exercised, if there are no statutory regulations upon 
the subject, the courts must determine what is reason- 
able. The controlling fact is the power to regulate at 
all. If that exists, the right to establish the maxi- 
mum of charge, as one of the means of regulation, is 
implied. In fact, the common-law rule, which requires 
the charge to be reasonable, is itself a regulation as to 
price. Without it the owner could make his rates 
at will, and compel the public to yield to his terms or 
forego the use. 

But a mere common-law regulation of trade or busi- 
ness may be changed by statute. A person has no 
property, no vested interest in any rule of the com- 
mon law. That is only one of the forms of municipal 
law, and is no more sacred than any other. Rights of 
property which have been created by the common law 
cannot be taken away without due process, but the law 
itself as a rule of conduct may be changed at the will 
or even at the whim of the legislature, unless pre- 
vented by constitutional limitations. Indeed, the great 
office of statutes is to remedy defects in the common 
law as they are developed, and to adapt it to the 
changes of time and circumstances. To limit the rate 
of charge for services rendered in a public employ- 
ment, or for the use of property in which the public 
has an interest, is only changing a regulation which 
existed before. It establishes no new principle in the 
law, but only gives a new effect to an old one. 

We know that this is a power which may be abused, 
but that is no argument against its existence. For pro- 
tection against abuses by legislatures the people must 
resort to the polls, not to the courts. 

After what has already been said it is unnecessary 
to refer at length to the effect of the other provision 
of the fourteenth amendment which is relied upon, 
viz., that no State shall ‘‘deny to any person within 
its jurisdiction the equal protection of the laws.” 
Certainly it cannot be claimed that this prevents the 
State from regulating the fares of hackmen or the 
charges of draymen in Chicago, unless it does the same 
thing in every other place within its jurisdiction. 
But, as has been seen, the power to regulate the busi- 
ness of warehouses depends upon the same principle as 
the power to regulate hackmen and draymen, and what 
cannot be done in the one case in this particular can- 
not be done in the other. 

We come now to consider the effect upon this statute 
of the power of Congress to regulate commerce. 

It was very properly said in the case of the State Tax 
on Railway Gross Receipts, 15 Wall. 293, that “it is 
not every thing that affects commerce that amounts to 
a regulation of it, within the meaning of the Constitu- 
tion.”” The warehouses of these plaintiffs in error are 
situated, and their business carried on exclusively 
within the lithits of the State of Illinois. They are 
used as instruments by those engaged in State, as well 
as those engaged in inter-State commerce, but they are 
no more necessarily a part of commerce itself, than 
the dray or the cart by which, but for them, grain would 
be transferred from one railroad station to another. 
Incidentally they may become connected with inter- 
State commerce, but not necessarily so. Their regula- 
tion is a thing of domestic concern, and certainly until 
Congress acts in reference to their inter-State rela- 
tions, the State may exercise all the powers of govern- 
ment over them, even though in so doing it may 
indirectly operate upon commerce outside its immedi- 
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ate jurisdiction. We do not say that a case may not 
arise in which it will be found that a State, under the 
form of regulating its own affairs, has encroached 
upon the exclusive domain of Congress in respect to 
inter-State commerce, but we do say, that upon the 
facts as they are presented to us in this record, that 
has not been done. 

The remaining objection, to wit: That the statute in 
its present form is repugnant to section 9, Article I of 
the Constitution of the United States, because it gives 
preference to the ports of one State over those of 
another, may be disposed of by the single remark that 
this provision operates only as a limitation of the pow- 
ers of Congress, and in no respect affects the States in 
the regulation of their domestic affairs. 

We conclude, therefore, that the statute in question 
is not repugnant to the Constitution of the United 
States, and that there is no error in the judgment. In 
passing upon this case, we have not been unmindful of 
the vast importance of the questions involved. This, 
and cases of a kindred character, were argued before us 
more than a year ago by the most eminent counsel, and 
in a manner worthy of their well-earned reputations. 
We have kept the cases long under advisement, in 
order that their decision might be the result of our 
mature deliberations. 

The judgment is affirmed. 

alliances 
COURT OF APPEALS ABSTRACT. 
CONSIDERATION. 


Fraudulent conveyance : mortgage given on reconvey- 
ance.— P., for the purpose of defrauding his creditors, 
conveyed to H. certain real estate. Under an impres- 
sion that his wife’s real estate was liable for his debts, 
he induced her to convey her real estate also to H., 
H. verbally agreeing to reconvey the property when 
desired. At the request of husband and wife, and 
upon an agreement that he should be paid for his ser- 
vices, H. took charge of a business carried on upon the 
property, and managed it for the benefit of the wife, 
and made extensive expenditures on improving the 
property, and advanced money to pay taxes and a 
mortgage upon a part of the property. In pursuance 
ofa settlement between the parties, H. subsequently 
reconveyed the entire property conveyed to him by P. 
and wife, to the wife, taking back bonds and mort- 
gages and receiving a certain sum of money. Held, 
that there was a valid consideration for the bonds and 
mortgages, and they were enforceable. Norton, Ad- 
ministrator, v. Pattee. Opinion by Andrews, J. 
(Decided Jan. 16, 1877.] 


CONTRACT. 

1. Construction of: option. — Defendant assigned to 
plaintiff a bond and mortgage and at the same time 
delivered her own promissory note to him in consider- 
ation of a debt owing by her to him. It was agreed 
that the plaintiff should have a specified time to elect 
whether to retain the bond and mortgage in payment 
of his debt, or to re-assign it and retain the note. 
Held, that plaintiff was not required to seek out de- 
fendant at the termination of the specified time and 
give her notice of his election, nor was he bound to 
tender back the security he elected not to take except at 
the request of defendant, and that his failure to notify 
defendant would not make it optional with her which 
security to demand. Wood v. Sheehan. Opinion by 
Allen, J. 





2.When violation of agreement does not affect rights.— 
A transfer of the note by plaintiff, in violation of an 
agreement not to do so, would not vary the rights of 
the parties under the agreement. Ib. 

[Decided Feb. 6, 1877.] 
CORPORATION. 

1. Evidence in action against trustees, personally: 
failure by trustees to file report under statute: burden of 
proof.--In an action against the trustees of a corporation 
to enforce against them, personally, a liability of the 
corporation, by reason of their failure to make and file 
the report required by Laws 1848, chap. 40, § 12, the 
burden of proof is in the plaintiff to show that the 
trustees did fail to comply with the law. Whitney 
Arms Co v. Barlow. Opinion by Allen, J. 

2. Variance: evidence of filing false report not admis- 
sible under allegation of non-filing.—The complaint 
alleged that the company had not made, filed and pub- 
lished its report, as required by law. Held, that under 
this allegation evidence could not be introduced to 
show that a false report had been filed. Ib. 

3. Trustees failing to file report only liable for absolute 
existing debt.— The debt for which trustees are liable 
must be an existing debt. Accordingly, where a con- 
tract was made for the sale and delivery, to a corpora- 
tion, of 5,000 locks, the vendor not to be entitled to 
payment until all should be delivered, and a delivery 
of part took place while the corporation was in default 
for not making and filing the annual report, but the 
delivery was not completed until the report had been 
properly made and filed, held, that the trustees were 
not personally liable for the locks delivered before the 
report was filed. Ib. 

(Decided Dee. 22, 1876.] 
INSURANCE. 

1. Fire policy: condition against other insurance.— 
Plaintiff, by G., an agent of the A. Insurance Company, 
made a written application to defendant, the H. Insur- 
ance Company, for insurance against fire. The appli- 
cation stated and warranted that there was no other 
insurance upon the same property. There was, at the 
time of forwarding the application, a policy in the A. 
Company covering the property, but this was surren- 
dered, by plaintiff on the same or the next day, in pur- 
suance of an agreement to that effect, to G., who had 
authority to and did accept the surrender. On or 
about the day of the surrender, defendant made out 
and forwarded to G., for plaintiff, a policy containing 
a condition making the policy void if there was other 
insurance. Held, that, in the absence of evidence, the 
fair intendment was, that the surrender of the policy 
in the A. Company took place before the contract 
under the policy would, by defendant, cdéme into force, 
and that there was not, at that time, any other insur- 
ance on the property avoiding the policy. Train v. 
Holland Purchase Insurance Co. Opinion by Miller, J. 

2. Agency: authority of agent.—The A. Company 
furnished G. with blanks for accepting the surrender 
of policies, and it was shown that it had ratified his 
acceptance of previous surrenders. Held, sufficient to 
establish his authority to receive such surrender. 
(Decided January 16, 1877.] 


MARRIED WOMEN. 

1. Signing as surety: evidence showing consideration 
of obligation went to separate estate.—In an action upon 
joint notes given by a married woman and her hus- 
band in settlement of certain cattle previously pur- 
chased by her husband, it was shown that the husband 
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owned two farms, and the wife three; that all the 
farms were under the management of the husband, 
and that the cattle were used indiscriminately upon 
the farms belonging to the husband and those belong- 
ing tothe wife. Held, not inconsistent with a finding 
by the judge before whom the action was tried, that 
the wife signed the notes as surety for her husband, 
and that none of the consideration therefor went to 
enhance her separate estate, or to her own benefit. 
Yale v. Dederer. Opinion by Church, Ch. J. 

2. Doctrine of Yale v. Dederer, 22 N. Y. 450, adhered 
to.—The doctrine that a married woman, in order to 
charge her separate estate by an instrument in writ- 
ing, must express such intention on the instrument 
creating the obligation asserted in Yale v. Dederer, 22 
N. Y. 450, reaffirmed. The dissenting judges in Man- 
hattan B. and M. Co. v. Thompson, 58 N. Y. 80, did not 
intend by their votes to overrule Yale v. Dederer, 22 
N.Y. 450. 

(Decided January 30, 1877. ] 


NEW YORK CITY. 


1. Construction of charter: compensation of corpora- 
tion counsel.— In 1854 the corporation counsel of New 
York city was in the receipt of a salary, and in addi- 
tion thereto received certain taxable costs for his ser- 
vices in street openings and improvements, which 
were assessed upon the property benefited by such 
improvements. By chapter 122, Laws 1854, it was pro- 
vided that he should receive in lieu of the taxable 
costs an allowance of $6,500 per annum, which should 
be assessed as far as practicable upon property bene- 
fited by street improvements. By chapter 383, Laws 
1870, it was provided that ‘‘The counsel to the corpo- 
ration and the corporation attorney shall receive an 
annual salary to be fixed by the comptroller, not ex- 
ceeding the annual compensation paid to the recorder 
of said city.””, Under this provision the salary of the 
corporation counsel was fixed at $15,000 per annum. 
Held, that the provision of the Law of 1870 did not 
repeal that of the Law of 1854, and that the corpora- 
tion counsel was entitled for his services in street im- 
provements to the $6,500 in addition to the $15,000. 
O'Gorman v. Mayor of New York. Opinion by 
Rapallo, J. 

Held, also, that the $6,500 compensation mentioned 
was not taken away by the provisions in the charters 
of 1857 (chap. —) and 1870 (chap. —) which prescribe 
the conducting of the proceedings for opening, etc., 
streets as among the duties to be performed by the 
corporation counsel. Ib. 

[Decided Dec. 19, 1876.] 


PRACTICE. 


1. Reservation of decision by referee: motion to dis- 
miss complaint at close of case.—In an action tried 
before a referee a motion was made at the close of the 
case, after evidence had been given by both parties, to 
dismiss the complaint. This motion was not passed 
upon by the referee at the time, and no exception was 
taken. The referee finally reported upon the entire 
case adversely to the plaintiff, upon the facts, and 
found as a conclusion of law that the complaint be dis- 
missed. The piaintiff excepted to the finding of facts 
and conclusion of law. Held, that the decision of the 
referee could not be regarded the same as if a motion 
had been made for a nonsuit, without weighing any 
contradictory evidence, and the judgment declared 
erroneous if upon any view of the evidence the plain- 





tiff was entitled to recover. Vanderlip v. Keyser 
Opinion per Curiam. 

2. Exceptions; when necessary to raise question.—Even 
if the same question should arise upon such a motion 
as upon a motion for a nonsuit, to present it a ruling 
should be had at the time when the motion is made, 
and before final submission. If the referee refused to 
then rule, exception should be taken to such refusal; 
if the motion should be granted, an exception to the 
decision. Ib. 

3. The case of Schofield v. Hernandez, 47 N. Y. 313, 
distinguished. Ib. 

(Decided Feb. 13, 1877.] 


SUPPLEMENTARY PROCEEDINGS. 


Supreme Court have power to punish for contempt of 
order of county judge in. —The Supreme Court have 
jurisdiction to punish for contempt for the disobedi- 
ence of an order in supplementary proceedings, when 
the proceedings are in that court, although the order 
was issued by a county judge. The authority given to 
the judge, who issues the order to punish, does not 
take from the Supreme Court its power but merely 
gives another remedy. Tremain v. Richardson. Opin- 
ion by Allen, J. 

[Decided Jan. 30, 1877.] 


——_- >- 


NOTES OF RECENT DECISIONS. 


Eminent domain : land taken for one public purpose can- 
not be appropriated to another without compensation.— 
Land taken by a railway corporation for a railroad, 
under the power of eminent domain, cannot be taken 
by another railroad company for its own railroad, 
without compensation to the first. Sup. Ct., Michi- 
gan, Jan. Term, 1877. Grand Rap., N. & L. 8. R. R. 
Co. v. Grand Rap. & Ind. R. R. Co. 

Executors : negligence: failure to insure.— A testator 
by his will desired that a vessel belonging to his 
estate, and which was then uninsured, ,;should be re- 
tained by his heirs. After his death the vessel was 
sailed by a husband of one of the heirs, and the profits 
paid tothe executors, who, at the request of the widow 
and heirs, effected no insurance. The vessel was subse- 
quently lost. Held, that the executors were not sur- 
chargeable with the value of the vessel. Sup. Ct., 
Pennsylvania, Jan. 22, 1877. Johnson’s Estate ; Seaton’s 
Appeal (3 W. N. Cas. 364). 

Lease: clause in, creating uncertainty not effective.— 
Plaintiff, in writing but not under seal, agreed to let 
to defendant as tenant from year to year a house and 
premises at a yearly rent paid quarterly, and also 
agreed to let him remain as tenant so long as defend- 
ant kept his rent paid, and plaintiff had power to let 
the premises. Held, that this clause introduced an 
uncertainty which made it impossible to give effect to 
the agreement as conferring any particular estate: and 
that the defendant occupied the premises merely as 
tenant from year to year. English Div. App., Nov. 
16, 1876. Wood v. Beard (35 L. T. R. LN. S.] 86). 

Municipal corporation: liability for damage from 
sewer.— The necessary result of cutting a sewer was to 
collect and throw upon plaintiff's premises a large 
quantity of water, which would not have otherwise 
been thrown upon them. Held, that a city corpora- 
tion cutting the sewer was liable for the damage done 
by such water to plaintiff's premises. Sup. Ct., Michi- 
gan, Jan. Term, 1877. Ashley v. City of Port Huron. 

Taxation: assessment of taxes: a judgment claim 





THE ALBANY LAW JOURNAL. 











against municipality cannot be set off against munici- 
pal taxes.— An assessment of taxes by the corporate 
authorities of a city, and the distringas to enforce its 
collection, are in legal effect a judgment and execu- 
tion; and a mere belief of the petitioner that the 
amount is excessive, without a statement approximat- 
ing certainty as to the amount complained of, is not 
sufficient as a ground for writs of certiorari and super- 
sedeas. A city government, like the State, cannot be 
compelled, without its own consent, to accept its own 
obligations in lieu of taxes due to it. A debt due 
from a city to one of its tax payers is not a matter of 
lawful set-off against the taxes due from such creditor, 
and cannot be enforced without the consent of the 
city. Sup. Ct., Tennessee, Jan. 15, 1877. Scoville v. 
Mayor of Nashville. 

Telegraph: corrections of message hy, not guaranteed 
to receivers.— A telegraph company does not guaranty 
to mere receivers the accuracy of telegrams passing 
over its wires. Playford v. United Kingdom Electric 
Telegraph Co., L. Rep., 4 Q. B. 706; 17 L. T. Rep. (N. 8.) 
243, followed. English High Ct. Justice. Com. Pleas 
Div., Jan. 11, 1877. Dickson v. Renters’ Telegraph Co. 
(35 L. T. Rep. (N. S.] 842). 

Title : to growing crops: sale by tenant: effect of sub- 
sequent forfeiture of lease and abandonment.— Plain- 
tiffs bought some growing wheat of the tenant under 
lease of the lands upon which it grew at a public sale 
made in March, 1873. At the time of the sale there 
had been no breach or forfeiture of the lease. After- 
ward, in April, 1873, upon the rent becoming due, the 
tenant abandoned the premises, and agreed to surren- 
der possession to his landlord, the defendant, and the 
latter entered into possession, not because of a for- 
feiture, but under this agreement. When the crop 
ripened the plaintiffs, on going to harvest, were for- 
bidden by defendant to do so, and the latter him- 
self harvested and retained the crop. eld, that 
whatever might have been the plaintiffs’ rights as pur- 
chasers, in case the lease had before the sale been for- 
feited for non-payment of rent, the tenant, under the 
circumstances, had a clear right to sell this wheat in 
March before the rent became due, and he could not 
by any subsequent agreement with others impair the 
title transferred at such sale to the plaintiffs. Sup. 
Ct., Michigan, Jan. Term, 1877. Nye v. Patterson. 

Trusts: covenants by trustees in excess of authority, 
void.— Trustees of a messuage and premises, partly 
freehold and partly leasehold, for a term, of which 
fourteen years were unexpired, but which lease was 
renewable by custom on paying a fine, granted a lease 
to W. of the whole for fourteen years, and covenanted 
to use their best endeavors to obtain a renewal of the 
lease, and thereupon to grant him a lease for a further 
term of seven years from the expiration of his ten- 
ancy, atalike rent. The trustees’ power was to lease 
at a rack rent for any term not exceeding twenty- 
one years. Before the expiration of W.’s lease new 
trustees had been appointed, and the reversion in fee 
had become vested in other persons, who would not 
renew the lease on the ‘old fine, the property having 
much increased in value. Held (reversing the decis- 
ion of Malins, V.C.), that the trustees had no power 
to enter into a covenant to grant a further term at a 
like rent on the renewal of the lease, and that the cov- 
enant did not bind the new trustees. English Ct. of 
Appeal, Nov. 10, 1876. Salamon v. Sopwith (35 L. T. 
- Rep. [N. S.] 826). 

Water-course: what is low-water mark on navigable 





streams.— Low- water mark may be defined to be the 
usual and common, or ordinary stage of the river when 
the volume of water is not increased by rains or 
freshets, occasioned by melted snow, or diminished 
below such usual stage by long-continued drought to 
extreme low-water mark. Sup. Ct., Tennessee, Jan. 
13, 1877. Nance v. Womack. 
> —— 
INSURANCE LAW. 

FIRE POLICY: MEANING OF ‘“ LEGAL REPRESENTA- 

TIVES; WAIVER OF CONDITIONS; EstOPPEL— MA- 

RINE POLICY; CONSTRUCTION OF; VALUED POLICY. 


N the case of Georgia Home Ins. Co. v. Kennier’s 
Administratriz, recently decided by the Supreme 
Court of Appeals of Virginia, a fire insurance policy 
purported to insure one Kennier and his legal repre- 
sentatives against loss by fire on his dwelling-house. 
The policy provided that if the “title of the property 
is transferred or changed, or the policy is assigned 
without written permission hereon, the policy shall be 
void.’’ And also, * this policy shall be vitiated if the 
premises hereby insured become vacated by the re- 
moval of the owner or occupant for a period of more 
than twenty days, without immediate notice to the 
company and written consent. Any change within 
control of the assured, material to the risk, shall avoid 
this policy.’’ And also, that the policy should not be 
valid until the premium should be paid. Kennier died, 
intestate, and his widow was appointed administra- 
trix. Kennier did not, during his life, pay the pre- 
mium, but the agent of the company kept the policy. 
After his death the administratrix paid the premium 
and took the policy. Previous to this time she had 
vacated the house and no one occupied it, though a 
servant occupied a tenement on the same lot within 
twenty feet of the house. At the time of the payment 
of the premium the agent of the company was in- 
formed of all the facts, and asked if the insurance 
money would be paid, and he said it was ‘‘all right, 
and the money would be paid.’’ The house was 
subsequently burned. In an action for loss by the ad- 
ministratrix, the court held that the term “legal repre- 
sentatives ’’ in the policy included the administratrix 
and the action was properly brought in her own name, 
and that the stipulation against non-occupation was 
waived by the agent of the company when he received 
the premium with a knowledge of the facts, that the 
company were bound by the knowledge and acts of its 
agent and estopped from insisting on the condition. 
In the case of Williams et al. v. North China Ins. Co., 
35 L. T. Rep. (N. 8.) 884, recently decided by the Eng- 
lish Court of Appeal, a charter-party contained the 
following clause: ‘* Sufficient cash, not exceeding £600, 
to be advanced against freight, if required, at ports of 
loading, subject to insurance and 214 per cent commis- 
sion.’’ The charterers submitted to the captain, as 
agent for the owners, and he accepted a disbursement 
account made up of three items, (1) cash actually ad- 
vanced; (2) commission due to the charterers under 
the charter-party; (3) premium on a policy of insur- 
ance on freight made on owners’ behalf. The court 
held that such sums, though not all representing actual 
advances, were nevertheless ‘freight advances’’ 
within the meaning of the charter-party, and were, 
therefore, rightly insured by the charterers on their 
own account. It appeared in the same case that a 
policy of insurance on freight, valued at a certain sum, 
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was made by charterers on behalf of themselves and 
those interested, in the usual terms. It came to the 
knowledge of the shipowners, but not till after they 
had heard of the loss. They then claimed the benefit 
under it. The court held that there being satisfactory 
evidence of the policy having been made on the own- 
ers’ account, it was open to them to ratify it, even 
after they had knowledge of the loss. It followed 
Routh v. Thompson, 13 East, 274, and Hagedorn v. 
Oliverson, 2 M. & 8S. 485; and said that under a valued 
policy it may be shown what it was that was intended 
to be valued, with a view to disputing interest in the 
whole subject of valuation, though the amount of the 
valuation can be disputed only on the ground of fraud. 


niiee~snenene 
FINANCIAL LAW. 


CoRPORATE Stock: Prorirs.—TAXATION OF Cor- 
PORATE STOCK.-- AGREEMENTS TO PURCHASE STOCK: 
WHEN VOID ON GrRoUND oF PUBLIC PoLicy. — 
Form oF Promissory Nore. 

THE question what are profits, as connected with 

corporate stock, came up in the case of Appeal of 

Moss, decided by the Supreme Court of Pennsylvania, 

January 22, 1877. A testator’s estate held 100 shares in 

the Pennsylvania Annuity Company, which company 

had a surplus of $1,400,000 over its capital, and its 
stock sold for 3240 a share, par value being $100. The 
legislature authorized it to increase its capital stock 
$1,000,000. The corporation did this, allowing each old 
stoekholder to subscribe for shares at par. Testator’s 
executors sold part of their right to subscribe, and 
with the proceeds purchased the balance of the stock 
they were entitled to at par. The court held that this 
newly purchased stock was part of the capital of the 
estate, and not income or profits, saying that as a gen- 
eral rule, nothing earued by a corporation can be re- 
garded as profit until i$ shall have been declared to be 
so by the corporation itself, acting by its board of 

managers. The cases of Harp’s Appeal, 4 Casey, 368, 

and Whitbank’s Appeal, 14 P. F. Smith, 256, were dis- 

tinguished. 

The Supreme Court of Tennessee in the recent case 
of City of Memphis v. Farington, and other cases rest- 
ing upon the same facts, passed upon an important 
question relating to the taxation of corpora‘e stock. 
The eharters of certain banking and insurance corpo- 
ratious contained a clause, in substance as follows: 
** Said company shall pay to the State an annual tax of 
one-half of one per cent on each share of capital stock 
subscribed, which shall be in lieu of all other taxes.” 
The court held that the capital stock, and the shares 
of stock, are distinct properties; that it was not the 
intention of the legislature, by the clauses contained 
in these charters, to exempt both the capital stock and 
the shares of stock from taxation; and that such 
shares of stock are liable to be taxed as provided by 
the legislature. The court also held that to enforce 
the collection of taxes upon the value of such shares 
of stock, under the provisions of an act of the legisla- 
ture of Tennessee, providing for the imposition of 
such taxes, is not to impair the obligation of coutracts 
in violation of Art. I, sec. 10 of the Constitution of 
the United States. It cited the cases of People v. Com- 
missioners, 4 Wall. 259; Providence Bank v. Billings, 
4 Pet. 174; Ohio Life and Tr. Co. vy. Deholt, 16 How. 
238; Minatt v. Phila. and W. and B. R. R. Co., Su- 
preme Court U.8., Oct. Term, 1873; and reviewed and 





distinguished the case of Gordon v. Appeal Tax Court, 
3 How. 133. 

In the case of Jacobs v. Miller, tried last week at the 
Special Term of the N. Y. Supreme Court, in the first 
district, there was an agreement by the plaintiff to buy 
certain stock in a paint company from the defendant, 
but there was one provision therein, that they should 
buy enough stock to control the company and elect cer- 
tain persons officers, and this was, it was claimed, the 
real reason for the contract. On a motion to dismiss 
the complaint, the court held that such a provision 
was contrary to public policy, as enabling cliques to 
control a company in their own interest and not in 
that of the general stockholders. They made possible 
profit to a few by injuring the general business, and 
this clause here tainted the whole contract. In a court 
of equity it must be rejected wholly, and the parties to 
it left exactly where they had put themselves, no mat- 
ter which of them had lost or gained money under it. 

The Supreme Court of Indiana, in the recent case of 
Hayes v. Crutcher, held that a note in the usual form, 
“we promise,’ etc., and signed by the makers as 
** trustees of the First Universalist Church,” does not 
purport to bind the church, but the parties who signed 
it. The court say that the signers did not promise for 
or on behalf of the church, but as individuals, for and 
on behalf of themselves. The description, as trustees, 
must be regarded merely as a description of their per- 
sons (citing 19 Ind. 44), and the makers were personally 
liable. 


oe 


STIPULATIONS BY COMMON CARRIER 
AGAINST LIABILITY. — HOW 
FAR VALID. 
SUPREME COURT OF THE UNITED STATES— OCTO- 
BER TERM, 1876. 
PRESIDENT, ETC., OF BANK OF KENTUCKY ET AL., 
plaintiffs in error, v. ADAMS EXPREss Co. 
An express company, upon receiving some packages of 
money for transportation, gave back to the sender a 
* bill of lading,” which contained a clause exempting 
the company from liability for loss occasioned * by the 
dangers of railroad transportation, or ocean or river 
navigation, or by fire or steam.”’ Held, not to exempt 
the company from liability for loss caused by the neg- 
ligence of employees of a railroad company over whose 
line it transported the money. 

N error to the Circuit Court of the United States 

for the District of Kentucky. 

Mr. Justice STRONG delivered the opinion of the 
court. 

The defendants in each of these cases are an express 
company engaged in the business of carrying, for hire, 
money, goods, and parcels, from one locality to 
another. In the transaction of their business they 
employ the railroads, steamboats, and other public 
conveyances of the country. These conveyances are 
not owned by them, nor are they subject to their con- 
trol any more than they are to the control of other 
transporters or passengers. The packages intrusted to 
their care are at all times, while in these public con- 
veyances, in the charge of one of their own messen- 
gers or agents. In conducting their business, they are 
associated with another express company, called the 
Southern, and the two companies are engaged in carry- 
ing by rail through Louisianaand Mississippi, to Hum- 
bolt, Tennessee, and thence over the Louisville and 
Nashville railroad to Louisville, Kentucky, under a 
contract by which they divide the compensation for 
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carriage in proportion to the distance the package is 
transported by them respectively. Between Hum- 
bolt and Louisville, both companies employ the same 
messenger, who is exclusively subject to the orders of 
the Southern Express Company when south of the 
northern boundary of Tennessee, and to the orders of 
the defendants when north of that boundary. 

Such being the business and occupation of the de- 
fendants, they are to be regarded as common car- 
riers, and in the absence of stipulations to the con- 
trary, subject to all the legal responsibilities of such 
carriers. 

On the ‘26th day of July, 1869, the Southern Ex- 
press Company received from the Louisiana National 
Bank at New Orleans, two packages, one containing 
$13,528.15, for delivery to the Bank of Kentucky, 
Louisville, and the other containing $3,000, for deliv- 
ery to the Planters’ National Bank of Louisvile, at 
Louisville. The money belonged to the banks respect- 
ively to which the packages were sent. When' the 
packages were thus received, the agent of the South- 
ern Express Company gave a receipt or domestic bill 
of lading for each, of which the following is a copy 
(the two differing only in the description of the con- 
signees and in the an.ount of money mentioned): 


** Domestic bill of lading. 
“SOUTHERN EXPRESS COMPANY, EXPRESS FORWARD- 
ERS. 

“No. 2. $13,528.15. July 26, 1869. 

“* Received from Lou. Nat. Bank one package, sealed, 
and said to contain thirteen thousand five hundred 
and twenty-eight 15-100 dolls. 

“Addressed Bank of Kentucky, Louisville, Ky. 
Freight coll.” 

‘*Upon the special acceptance and agreement that 
this company is to forward the same to its agent near- 
est or most convenient to destination only, and then 
to deliver the same to other parties to complete the 
transportation, such delivery to terminate all liability 
of this company for such package; and also, that this 
company are not to be liable in any manner or to any 
extent extent for any loss, danger, or detention of such 
package, or its contents, or of any portion thereof oc- 
casioned by the acts of God, or by any person or per- 
sous acting or claiming to act in any military or other 
capacity in hostility to the government of the United 
States, or occasioned by civil or military authority, or 
by the acts of any armed or other mob or riotous as- 
semblage, piracy, or the dangers incident toa time of 
war, nor when occasioned by the dangers of railroad 
transportation, or ocean or river navigation, or by fire 
or steam. The shipper and owner hereby severally 
agree that all the stipulations and conditions in this 
receipt shall extend to and inure to the benefit of each 
and every company or person to whom the Southern 
Express Company may intrust or deliver the above- 
described property for transportation, and shall define 
and limit the liability therefor of such other compa- 
nies or person. In no event is this company to be lia- 
ble for a greater sum than that above mentioned, nor 
shall it be liable for any such loss, unless the claim 
therefor shall be made in writing, at this office, within 
thirty days from this date, in a statement to which 
this receipt shall be annexed. 

“ Freight coll. 


* For the company, SHACKLEFORD.”’ 


Across the left-hand end of said receipt was the 
following printed matter: 





‘*Tnsured by Southern Express Company for 
to only except against loss occasioned by the pub- 
lic enem7. 

‘* For the company — 

** Insurance, $—”’ 


The bills of lading were sent to the consignees at 
Louisville. 

Having thus received the packages, the Southern 
Express Company transported them by railroad as far 
as Humbolt, Tennessee, and there delivered them to 
the messenger of the defendants (who was also their 
messenger) to complete the transportation to Louis- 
ville, and to make delivery thereof to the plaintiffs. 
For that purpose the messenger took charge of them, 
placing them in an iron safe, and depositing the safe in 
an apartment of a car set apart for the use of express 
companies, for transportation to Louisville. Subse- 
quently, while the train to which the car containing 
the packages was attached was passing over a trestle 
on the line of the Louisville and Nashville railroad, 
and while the packages were in charge of the messen- 
ger, the trestle gave way during the night, the train 
with the express car was thrown from the track, and 
the car with others caught fire from the locomotive 
and was burned, together with the money in the 
safe. The messenger was rendered insensible by 
the fall, and he continued so until after the destruc- 
tion was complete. There was some evidence that 
some of the timber of the trestle seemed decayed. 

Upon this state of facts the learned judge of the 
Circuit Court instructed the jury that “if they be- 
lieved the package was destroyed by fire, as above in- 
dicated, without any fault or neglect whatever on be- 
half of the messenger or defendants, the defendants 
have brought themselves within the terms of the ex- 
ceptions in the bill of lading and are not liable.” And 
again, the court charged: ‘“‘It is not material to in- 
quire whether the accident resulted from the want of 
care, or from the negligence of the Louisville and 
Nashville Railroad Company and its agents, or not.’’ 
And again: ‘‘ But when he (the common carrier) has 
limited his liability so as to make himself responsible 
for ordinary care only, and the shipper to recover 
against him is obliged to aver and prove negligence, it 
must be his negligence, or the negligence of his agents, 
and not the negligence of persons over whom he has 
no control. If in his employment he uses the vehicles 
of others, over which he has no control, and uses rea- 
sonable care, that is, such care as ordinarily prudent 
persons engaged in like business use in ‘selecting the 
vehicles, and if the loss arises from a cause against 
which he has stipulated with the shipper, he shall not 
be liable for the same unless it arises from his want of 
care, or the want of care of his employees.’”’ At the 
same time the learned judge instructed the jury as 
follows: ‘‘ Without, therefore, deciding whether or 
not the evidence adduced in the case tends to estab- 
lish any want of reasonable or ordinary care on the 
part of the Louisville and Nashville Railroad Com- 
pany, I instruct you that such evidence is irrelevant 
and incompetent, and that you should disregard it, 
that is, give no more effect to it than if it had not been 
adduced.”’ 

These extracts from the charge, to all of which ex- 
ception was duly taken, exhibit the most important 
question in these cases, which is whether the stipula- 
tions of the carriers’ receipt or bill of lading relieved 
them from responsibility for the negligence of the 
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railroad company employed by them to complete the 
carriage. The Circuit Court was of opinion, as we 
have seen, that they did, and practically instructed 
the jury that under the modified contract of bailment 
the defendants were liable for loss by fire only to the 
extent to which mere bailees for hire, not common 
carriers, are liable, that is, that they were responsible 
only for the want of ordinary care exercised by them- 
selves or those who were under theircontrol. With 
this we cannot concur, though we are not unmindful 
of the ability with which the learned judge has de- 
fended his opinion. 

We have already remarked the defendants were 
common carriers. They were not the less such be- 
cause they had stipulated for a more restricted lia- 
bility than would have been theirs had their receipt 
contained only a contract to carry and deliver. What 
they were is to be determined by the nature of their 
business, not by the contract they made respecting 
the liabilities which should attend it. Having taken up 
the occupation its fixed legal character could not be 
thrown off by any declaration or stipulation that they 
should not be considered such carriers. 

The duty of a common carrier is to transport and 
deliver safely. He is made by law an insurer against 
all failure to perform this duty, except such failure as 
may be caused by the public enemy or by what is de- 
nominated the act of God. By special contract with 
his employers, he may, it is true, to some extent, be 
excused, if the limitations to his responsibility stipu- 
lated for are, in the judgment of the law, reasonable, 
and not inconsistent with sound public policy. It is 
agreed, however, he cannot by any contract with his 
customers relieve himself from responsibility for his 
own negligence or that of his servants, and this be- 
cause such a contract is unreasonable and contrary to 
legal policy. So much has been finally determined in 
Railroad Company v. Lockwood, 17 Wall. But 
can he, by a contract made with those who intrust 
property to him for carriage and delivery, a contract 
made at the time he receives the property, secure to 
himself exemption from responsibility for consequences 
of the negligence of a railroad company or its agents 
not owned or controlled by him, but which he employs 
in the transportation? This question is not answered 
in the Lockwood case. It is raised here, or rather the 
question is presented, whether a common carrier does 
relieve himself from the consequences of such negli- 
gence by a stipulation that he shall not be liable for 
losses by fire. 

The exception or restriction to the common-law lia- 
bility introduced into the bills of lading given by the 
defendants, so far as it is necessary to consider it, is 
“that the express company are not to be liable in 
any manner or to any extent for any loss or damage, 
or detention of such package or its contents, or of any 
portion thereof, occasioned by fire.”’ The language is 
very broad, but it must be construed reasonably, and, 
if possible, consistently with the law. It is not to be 
presumed the parties intended to make a contract 
which the law does not allow. If construed literally 
the exception extends to all loss by fire, no matter 
how occasioned, whether occurring accidentally or 
caused by the culpable negligence of the carriers or 
their servants, and even to all losses by fire caused by 
willful acts of the carriers. themselves. That it can 
be operative to such an extent is not claimed. Nor is 
it insisted that the stipulation, though assented to by 
the shippers, can protect the defendants against re- 
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sponsibility for failure to deliver the packages accord- 
ing to their engagement, when such failure has been 
caused by their own misconduct or that of their ser- 
vants or agents. But jthe Circuit Court ruled the ex- 
ception did extend to negligence beyond the carriers’ 
own, and that of the servants and agents appointed 
by them and under their control; that it extended to 
losses by fire resulting from the carelessness of a rail- 
road company emyloyed by them in the service which 
they undertook, to carry the packages, and the reason 
assigned for the ruling was that the railroad company 
and its employees were not under the control of the 
defendants. With this ruling we are unable to con- 
cur. The railroad company in transporting the mes- 
senger of the defendants and the express matter in 
his charge was the agent of somebody, either of the 
express company, or of the shippers or consignees of 
the property. That it was the agent of the defendants 
is quite clear. It was employed by them and paid by 
them. The service it was called upon to perform was 
a service for the defendants, a duty incumbent upon 
them, and not upon the plaintiffs. The latter had 
nothing to do with the employment. It was neither 
directed by them, nor had they any control over the 
railroad company or its employees. It is true, the de- 
fendants had alse no coutrol over the company or its 
servants, but they were its employers, presumably they 
paid for its service, and that service was directly and 
immediately for them. Control of the conduct of an 
agency is not in all cases essential to liability for the 
consequences of that conduct. If any one is to be 
affected by the acts or omissions of persons employed 
to do a particular service, surely it must be he who 
gave the employment. Their acts become his because 
done in his service and by his direction. Moreover, a 
common carrier who undertakes for himself to per- 
form an entire service has ng authority to constitute 
another person or corporation the agent of his con- 
signor or consignee. He may employ a subordinate 
agency, but it must be subordinate to him, and not to 
one who neither employs it nor pays it, nor has auy 
right to interfere with it. 

If, then, the Louisville and Nashville Railroad Com- 
pany was acting for these defendants, and performing 
a service for them, when transporting the packages 
they had undertaken to convey, as we think must be 
concluded, it would seem it must be considered their 
agent. And why is not the reason of the rule, that 
common carriers cannot stipulate for exemption from 
liability for their own negligence and that of their ser- 
vants and agents, as applicable to the contract made in 
these cases as it was to the facts that appeared in the 
case of Railroad Company v. Lockwood? The founda- 
tion of the rule is that it tends to the greater security 
of consignors, who always deal with such carriers at a 
disadvantage. It tends to induce greater care and 
watchfulness in those to whom an owner ‘intrusts his 
goods, and by whom alone the needful care can be 
exercised. Any contract that withdraws a motive for 
such care, or that makes a failure to bestow upon the 
duty assumed extreme vigilance and caution more 
probable, takes away the security of the consignors 
and makes common carriage more unreliable. This 
is equally true, whether the contract be for exemption 
from liability for the negligence of agencies employed 
by the carrier to assist him in the discharge of his 
obligations, though he has no control over them, or 
whether it be for exemption from liability for a loss 
occasioned by the carelessness of his immediate ser- 





~~ VS 


a 


THE ALBANY LAW JOURNAL. 191 











vant. Even in the latter case he may have no actual 
control. Theoretically he has, but most frequently 
when the negligence of his servant occurs he is not at 
hand, has no opportunity to give directions, and the 
negligent act is against his will. He is responsible 
because he has put the servant in a place where the 
wrong could be done. It is quite as important to 
the consignor, and to the public, that the subordinate 
agency, though not a servant under immediate con- 
trol, should be held to the strictest care, as it is that 
the carrier himself and the servants under bis orders 
should be. 

For these reasons we think it is not admissible to 
construe the exception in the defendants’ bills of 
lading as excusing them from liability for the loss of 
the packages by fire, if caused by the negligence of the 
railroad company to which they confided a part of the 
duty they had assumed. 

There are other reasons of weight which deserve 
consideration. Express companies frequently carry 
over long routes, at great distauces from the places of 
destination of the property carried, and from the resi- 
dence of its owners. If in the course of transporta- 
tion a Joss occurs through the want of care of mana- 
gers of public conveyances ,which they employ, the 
carriers or their servants are at hand. They are best 
acquainted with the facts. To them those managers 
of the public conveyances are responsible, and they 
can obtain redress much more conveniently than dis- 
tant owners of the property can. Indeed, in many 
cases, suits by absent owners would be attended with 
serious difficulties. Besides, express companies make 
their own bargains with the companies they employ, 
while they keep the property in their own charge, 
usually attended by a messenger. It was so in the 
present case. The defendants had an arrangement 
with the railroad company, under which the packages 
of money, inclosed in an iron safe, were put into an 
apartment of a car set apart for the use of the express 
company. Yet the safe containing the packages con- 
tinued in the custody of the messenger. Therefore, 
as between the defendants and the railroad company, 
it may be doubted whether the relation was that of a 
common carrier to his consignor, because the company 
had not the packages in charge. The department in 
the car was the defendants’ for the time being. And 
if the defendants retained the custody of the pack- 
ages carried, instead of trusting them to the com- 
pany, the latter did not insure the carriage. Miles 
v. Cattle,6 Bing. 743; Towers v. The Utica and Syra- 
cuse Railroad Co.,7 Hill (N. Y.), 47; Redfield on Rail- 
ways, § 74. 

Now, can it be a reasonable construction to give 
to the contract between the defendants and the plain- 
tiffs that the former, who had agreed to carry and de- 
liver the packages at Louisville, reserved to themselves 
the right to employ a subordinate carrier, arrange 
with him that he should be responsible only for or- 
dinary vigilance against fire, and by that arrangement 
relieve themselves from what without it would have 
been their clear duty? Granting that the plaintiffs 
can sue the railroad company for the loss of the pack- 
ages through its fault, their right comes through their 
contract between it and the defendants. They must 
claim through that. 6 How. 381. Had the packages 
been delivered to the charge of the railroad company, 
without any stipulation for exemption from the ordin- 
ary liability of carriers, it would have been an insurer 
both to the express company and to the plaintiffs. 





But as they were not so delivered, the right of the 
plaintiffs to the extremest constant vigilance during 
all stages of the carriage is lost, if the defendants are 
not answerable for the negligence of the railroad com- 
pany, notwithstanding the exception in their bills of 
lading. We cannot close our eyes to the well-known 
course vf business in the country. Over very many 
of our railroads the contracts for transportation of 
goods are made, not with the owners of the roads, 
nor with the railroad companies themselves, but 
with transportation agencies or companies which have 
arrangements with the railroad companies for the 
carriage. In this miauner some of the responsibili- 
ties of common carriage are often sought to be 
evaded, but in vain. Public policy demands’ that 
the right of the owners to absolute security against 
the negligence of the carrier, and of all persons en- 
gaged in performing the carrier’s duty, shall not 
be taken away by any reservation in the carrier's 
receipt, or by any arrangement between him and the 
performing company. 

It ,has been urged on the part of the defense that, 
though the contract does not attempt to exempt, and 
could not have exempted the express company from 
liability for loss occasioned by the neglect of itself or 
its servants, yet, when it is sought to charge the com- 
pany with neglect, it must be such as it is responsible 
for upon the general principle of law, and that upon 
those principles no one is responsible for damage oc- 
casioned by neglect unless it be the neglect of himself, 
his servants or agents. The argument mistakes, we 
think, when it asserts that upon general principles of 
law no one is responsible for the consequences of any 
neglect except his own or that of his agents or ser- 
vants. Common carriers certainly are, and for very 
substantial reasons. These defendants, it is agreed, 
were common carriers, and they remained such after 
the exception in their receipt. If it be said the ex- 
ception reduced their responsibility to such an extent 
as to make them liable only for such neglect as fas- 
tens a liability upon persons who are not common car- 
riers, the answer is, such an averment assumes the 
very thing to be proved. And even if the argument 
were sound, the question would still remain whether 
the railroad company employed by the defendants to 
effect the carriage is not properly to be regarded as 
their agent though not under their control. That 
question we have already considered. 

Again, it is urged that though the defendants re- 
mained common carriers, notwithstanding their con- 
tract, their responsibility was limited by their receipt 
to that of an ordinary bailee for hire. And as 
such a bailee is not held liable for the neglect of per- 
sons over whom he has no control, it is argued that 
these defendants are not liable for the negligence of 
the railroad company. This also assumes what cannot 
beadmitted. Although we are told all the authorities 
agree that when a common carrier has by special con- 
tract limited his liability, he becomes, with reference 
to that particular transaction, an ordinary bailee—a 
private carrier for hire — or reduces his responsibilities 
to those of an ordinary bailee for hire, yet we do not 
find that the authorities assert that doctrine, if by the 
phrase, ‘‘ that particular transaction,” is meant the un- 
dertaking to carry. Certainly those to which we have 
been referred do not. We do not deny that acontract 
may be made which will put a common carrier on the 
same level with a private carrier for hire, as respects 
his liability for loss caused by the acts or omissions of 
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others. The consignor may by contract restrain him, 
may direct how and by what agencies he shall carry. 
Under such an arrangement he may become a mere 
forwarder, and cease to be a carrier. But what we 
have to do with in these cases is whether the con- 
tract proved has that operation. We have already 
said we think it has not. The exception in the bills 
of lading has sufficient to operate upon without be- 
ing a cover for negligence on the pert of any persons 
engaged in the service undertaken by the carriers. 
[t exempts the defendants from responsibility for 
loss by fire caused by the acts or omissions of all per- 
sons who are not agents or agencies for the transpor- 
tation. 

That is a large restriction, and beyond that, in our 
judgment, the exception in the present case does not 
extend. 

To the opinion we have thus expressed we find di- 
rect support in -the case of Hooper v. Wells, Fargo & 
Co., 27 Cal. 11. There an express company had under- 
taken to transport gold dust and bullion from Los 
Angeles to San Francisco, and deliver to address. The 
receipt for the property contained the following stipu- 
lation: ‘‘ In no event to be liable beyond our route, as 
herein receipted. It is further agreed, and is part of 
the consideration of this contract, that Wells, Fargo 
& Co. are not to be responsible except as forwarders, 
nor for any loss or damage arising from the dangers 
of railroad, ocean, or river navigation, fire, etc., un- 
less specially insured by them and so specified in this 
receipt.’”’ In the course of the transportation the 
messenger of the carriers who had the property in 
charge took it on board a steamtug for the purpose of 
placing it on a steamer bound to San Francisco. On 
the way to the steamer the boiler of the steamtug ex- 
ploded in consequence of carelessness of its officers, 
and the gold dust and bullion were thereby lost. The 
steamtug did not belong to the express company, nor 
was it or its officers under their control. Yet the 
court adjudged that the managers and employees of 
the steamtug were in legal contemplation the mana- 
gers and employees of the carrier, and that the re- 
strictive clause in the receipt did not exempt the car- 
riers from liability for loss occasioned by the careless- 
ness of those employees. To the same effect is the 
case of Christensen et al. v. The American Express Co., 
15 Minn. 270; and the case of Machu v. The London 
and Southwestern Railway Co., 2 Exch. 415, though 
arising under the carrier acts of 11 George 4th, and 1 
William 4th, is very analogous. The statute declared 
that the carrier should be liable to answer for the 
felonious acts of any coachman, guard, book-keeper, 
porter, or other servant in his employ. The court 
considered that all parties actually employed in doing 
the work which the carrier undertook to do, either by 
himself or his servants, were to be regarded as his 
servants within the meaning of the act. Baron Rolf 
said the right as against the carriers arises, not from 
the relation of master and servant, but by virtue of 
the contract into which they have entered to deliver 
the goods. This was said in answer to an argument 
like the one relied upon in this case, that the relation 
of master and servant could not exist between the car- 
riers and the servants of a sub-contractor. 

The other objections urged against the charge 
given by the court below to the jury require but brief 
notice. 

We find no error in what the circuit judge said upon 
the question whether the bills of lading with the ex- 





ceptions constituted the contract between the parties, 
The charge in this particular is justified by very nu- 
merous authoritative decisions. York County v. Cen- 
tral Railroad Co., 3 Wall. 107; Grace v. Adams, 100 
Mass. 505; Wells v. The Steam Nav. Co., 2 Comst. 204; 
Dorr v. New Jersey Steam Nav. Co., 1 Kern. 485; 6 
How. 344; 3 Wall. 107; 6 Blatchf. 64; Kirkland y. 
Dinsmore, 62 N. Y. 161. 

Nor was there error in the instruction given re- 
specting the iron safe. Taken asa whole it was cor- 
rect. 

The charge covered the whole case, and except in 
those particulars in which we have indicated our opin- 
ion that it was erroneous, we find no just reason to 
complain of it. 

But for the errors we have pointed out new trials 
must be awarded. 

The judgment in each case is reversed, and the rec- 
ord is remitted with directions to award a venire de 
novo. 

—_—__—. 


FRAUDULENT CONVEYANCE — EFFECT OF 
DECREE AFFIRMING SUCH CONVEY- 
ANCE —WIFE’S SEPARATE ESTATE. 


N the case of Humes, Assignee, v. Scruggs, recently 
decided by the Supreme Court of the United States, 
the bill was filed by the assignee in bankruptcy of 
John W. Scruggs against the bankrupt’s wife, alleging 
the adjudication of bankruptcy made upon a volun- 
tary petition filed in June, 1868, and the fraudulent 
conveyance, in January, 1866, of property of the value 
of $50,000; that this covered all the property of the 
bankrupt, and that he was then insolvent. The de- 
fendant answered, admitting the conveyance, denying 
the fraud, alleging that the property conveyed to her 
was purchased and paid for with her money and for 
her, and that she believed for several years that the 
title was taken in her name; that it was improved by 
her husband at an expense not exceeding $18,000, of 
which $4,400 belonged to her separate estate, and $2,400 
was realized from the sale of a portion of the land. 
She denied that the deed to her conveyed all the 
property that her husband possessed, but did not state 
how much remained or what it was, and she denied 
knowledge of his insolvency, if it existed. As a 
further matter of defense, a decree of a State court 
affirming the validity of the deed, in an action in 
which the wife was plaintiff and the husband defend- 
ant, was set up. In the action both parties appeared, 
and at the trial gave evidence. The court say as to 
the latter defense: 

** But without reference to indications of collusion, 
we are of the opinion that a decree between these par- 
ties alone cannot bind the assignee in bankruptcy. 
The principle is well settled that a judgment binds 
only the parties to it and their privies. Bank v. Hodges, 
12 Ala. 118, was a decision upon a case very similar to 
the one before us. 

“In Mutual Benefit Life Ins. Co. v. Tridale, 91 U.S., 
the principle is thus laid down: ‘The books abound 
in cases which show that a judgment upon the precise 
point in controversy caunot be given in evidence in 
another suit against one not a party or privy to the 
record. This rule is applied not only to civil cases, 
but to criminal cases, and to public judicial proceed- 
ings which are of the nature of judgments in rem.’ 
Many cases are cited in illustration of the principle. 

“This decree no doubt concluded Mr. Scruggs on the 
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question of fraud. But he was already concluded by 
his deed, and we do not see that the estoppel by the 
decree is any more conclusive than that by the deed. 
Neither of them affect the assignee in bankruptcy, 
who is expressly authorized by the bankrupt act to 
attack any transfer made by the bankrupt in fraud of 
his creditors.”” Sec. 14. 

Upon the merits the court hold the result to be in 
favor of the assignee, and say: 

“Tf the money which a married woman might have 
had secured to her own use is allowed to go into the 
business of her husband and be mixed with his prop- 
erty, and is applied to the purchase of real estate for 
his advantage, or for the purpose of giving him credit 
in his business, and is thus used fora series of years, 
there being no specific agreement when the same is 
purchased that such real estate shall be the property 
of the wife, the same becomes the property of the hus- 
band for the purpose of paying his debts. He cannot 
retain it until bankruptcy occurs and then convey it to 
his wife. Such conveyance is in fraud of the just 
claims of the creditors of the husband. Fox v. Meuer, 
BAN. Y. 125, 181; Savage v. Murphy, 34 id. 308; Bab- 
cock v. Gokler, 24 id. 623; Robinson v. Stewart, 10 id. 
190; Carpenter v. Roe, id. 227; Hard’s Lessees v. Long- 
worth, 11 Wheat. 199. 

‘Fraud or no fraud is generally a question of fact to 
be determined by all the circumstances of the case. 
If the husband in a state of absolute bankruptcy con- 
veys to his wife property fairly worth $15,000 to $20,000, 
with no present consideration passing, but with a 
recital of past indebtedness to her to less than a fifth of 


its value, the transaction is fraudulent and void as to 
creditors."’ 


—_———_—_@—__. 


LIABILITY OF GOVERNMENT FOR ACTS OF 
ITS AGENTS. 


HE case of Whiteside v. United States, decided at 
the present term of the United States Supreme 
Court, was a claim against the government for services 
under a contract made with an assistant special agent 
of the Secretary of the Treasury in the collection of 
abandoned cotton. The cotton collected was, after 
its collection, restored by an officer of the United 
States to its former owners. The court disallowed 
the claim, upon the grounds that the officer with 
whom the contract was made had no authority to make 
it, and that the United States derived no benefit from 
the services of claimants. In respect to the liability 
of the government for the unauthorized acts of its 
officers, the court say: 

‘Different rules prevail in respect to the acts and 
declarations of public agents from those which ordi- 
narily govern in the case of mere private agents. 
Principals, in the latter category, are in many cases 
bound by the acts and declarations of their agents, 
even where the act or declaration was done or made 
without any authority, if it appear that the act was 
done or ,declaration was made by the agent in the 
course of his regular employment; but the govern- 
ment or public authority is not bound in such a case 
unless it manifestly appears that the agent was acting 
within the scope of his authority, or that he had been 
held out as having authority to do the act, or was em- 
ployed, in his capacity as a public agent, to do the act 
or make the declaration for the government. Story’s 
Agency (6th ed.), § 307, a. ; Lee v. Munroe, 7 Cran. 376. 

“Although a private agent, acting in violation of 





specific instructions, yet within the scope of his gen- 
eral authority, may bind his principal, the rule as to 
the effect of the like act of a public agent is otherwise, 
for the reason that it is better that an individual 
should occasionally suffer from the mistakes of public 
officers or agents than to adopt a rule which, through 
improper combinations or collusion, might be turned 
to the detriment and injury of the public. Mayor v. 
Eschback, 17 Md. 282. 

“Individuals as well as courts must take notice of 
the extent of authority conferred by law upon a per- 
son acting in an official capacity, and the rule applies, 
in such a case, that ignorance of the law furnishes no 
excuse for any mistake or wrongful act. State v. Hayes, 
52 Mo.; Delafield v. State, 26 Wend. 238; People v. 
Bank, 24 id. 431; Mayor v. Reynolds, 20 Md. 10. 

“Torts committed by an officer in the service of the 
United States do not render the government liable in 
an implied assumpsit, even though the acts done were 
apparently for the public benefit. Gibbons v. United 


States, 8 Wall. 274.” 
— > - 


BENCH AND BAR. 


The Cornhill Magazine says: “ Blackstone 
wrote his Commentaries in Collaboration with a bottle 
of port.”’ 


A native of Japan, named Eneas Yamada, 
was on Monday admitted to the bar of the Supreme 
Court of this State. 


Hon. Jas. P. Sterrett, president judge of one 
of the Pennsylvania Courts of Common Pleas, has 
been appointed by the governor to the Supreme Bench 
of that State, to fill the place made vacant by the 
death of Justice Williams. 


There seems to be a strong probability that 
ex-Secretary Bristow will be appointed to the vacant’ 
position on the United States Supreme Bench. He has 
always discharged the duties that have come to him 
with ability and honesty, and we do not doubt that 
he would make a more than ordinarily good judge. 


The Indian Code has usually been looked 
upon as quite the model Code, but it seems its genesis 
was not more auspicious than has been that of other 
Codes. Harriet Martineau speaking of Macaulay said: 
**As a practical legislator, his failure was unsurpassed, 
when he brought home his Code from India. I was 
witness to the amazement and grief of some able law- 
yers; in studying that Code—of which they could 
scarcely lay their finger on a provision through which 
you could not drive a coach and six.” 


Greville, speaking of Denman’s appointment 
to succeed Tenterden in the chief justiceship, said: 
“Coming, as he does, after four of the greatest law- 
yers who ever sat upon the bench, this choice will not 
escape severe censure; for the reputation of Denman 
as a lawyer is not high, and he has been one of the 
most inefficient attorney-generals who ever filled the 
office. It is said that as common sergeant he displayed 
the qualities of a good judge, and his friends confi- 
dently assert that he will make a very good chief 
justice, but his legal qualifications are admitted to be 
very inferior to those of his predecessor.”’ 


Of Tenterden the same writer says: ‘Tenterden 
was a remarkable man, and his elevation did great 
credit to the judgment which selected him, and which 
probably was Eldon’s. He had never led a cause, but 
he was a profound lawyer, and appears to have had a 
mind fraught with the spirit and genius of the law, 
and not narrow and trammeled by its subtleties and 
technicalities. In spite of his low birth, want of ora- 
torical powers, and of personal dignity, he was greatly 
revered and dreaded on the bench. He was an austere, 
but not an ill-humored judge; his manner was remark- 
ably plain and unpolished, though not vulgar. He was 
an elegant scholar, and cultivated classical literature 
to the last.”’ 
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RECENT BANKRUPTCY DECISIONS. 
ASSIGNEE. 


Compensation of.— By section 5099 of the Revised 
Statutes, the allowance of a reasonable compensation 
to the assignee for his services is within the discretion 
of the Court of Bankruptcy, and this discretion cannot 
be regulated beforehand by the Supreme Court; this 
discretion is given to the court only, and not to the 
registers. Assignees, intending to charge for services 
beyond the fees mentioned in rule 30, must notify 
creditors of their intention in the notices of the meet- 
ing at which their account is to be presented. U.S. 
Dist. Ct., Dist. Mass. Ex parte Whitcomb; In re 
Colwell, 15 Nat. Bankr. Reg. 92. 

ATTORNEY. 

Authority of, presumed: revocation of authority.— 
The register is an officer of the court, and must take 
judicial notice of its judgments and decrees. When 
an attorney at law appears before a register to repre- 
sent a person, he is to be accepted as such attorney 
unless some one puts him to proof, by a rule therefor, 
to show his authority. If a person who is not an 
attorney at law desires to represent another before a 
register, he must show a formal power of attorney. If 
a telegram is produced revoking a power of attorney, 
the register, if the facts justify it, may, in his discre- 
tion, suspend action until proof of the revocation and 
new appointment can be presented to him. U. S. Dist. 
Ct., E. D. Missouri. In re Scott, Collins & Co., 15 Nat. 
Bankr. Reg. 73. 

DEFENSE. 

Of ussignment, void under bankrupt law: can be raised 
only by creditors of bankrupt.— Whether an assign- 
ment by bank directors under the general banking 
law of Pennsylvania is invalid, because in contraven- 
tion of the United States bankrupt law, is a question 
which can be raised only by the creditors of the bank. 
A debtor of the bank cannot, in a suit against him by 
the assignees, set up as a defense that the assignment 
was invalid under the bankrupt law. Sup. Ct., Penn., 
Oct. 9, 1876. Shryock et al., assignees of F. & M. Bank, 
v. Bashore, 3 W. N. Cas. 360. 

POWER OF ATTORNEY. 

When death of principal does not revoke.— An irrevo- 
cable power of attorney to transfer stock as a security 
for a debt is not revoked by the death of the attorney, 
and the creditor is entitled to the security as against 
the assignee. Sup. Ct., Penn. Lightner, Assignee, v. 
First Nat. Bank of Strasburg, 15 Nat. Bankr. Reg. 69. 

PRIORITY. 

Claim of attorney, when not entitled to.— The claim of 
an attorney for services rendered in defending a suit 
prior to the commencement of the proceedings in 
bankruptcy is not entitled to priority. The claim of 
an attorney for services rendered in preparing the 
petition and schedules, and filing the same, is not 
entitled to priority. U.S. Dist. Ct.,.W. D. Tex. Inre 
Handell, 15 Nat. Bankr. Reg. 71. 

PRIVILEGED CLAIM. 

Of clerk employed to adjust bankrupt’s books.—A_ per- 
son employed for a temporary service in adjusting the 
books and accounts of a bankrupt within the time 
mentioned in section 5101, Revised Statutes, before 
the bankruptcy, has a privileged claim against the 
estate for services as clerk. U.S. Dist. Ct., Dist. Mass. 

lx parte Rockelt; In re Taylor, 15 Nat. Bankr. Reg, 
9%. 





SURETYSHIP. 


Surety on bond of assignee, how far liable.— In an ae- 
tion by a creditor of the estate of R., and at the time 
the assignee thereof in bankruptcy, against the former 
assignee and a surety on his official bond, it was admit- 
ted that the principal in the bond has lost a part of 
the money collected by him as assignee, and was justly 
accountable for it, but it was further admitted that 
the default was actually complete before the bond was 
given. Held, that under these circumstances the surety 
in a bond of this nature was not to be presumed to 
undertake for past and already accrued losses or de- 
falcations, unless the language of the bond was such as 
to prove clearly such an intent. U.S. Dist. Ct., Dist. 
Mass., Feb. 23, 1877, Haston v. Cutter. 

VOLUNTARY BANKRUPTCY. 

Creditor cannot compel debtor to go into. — A creditor 
cannot either compel a debtor to go into voluntary 
bankruptcy, or compel a partner to petition for the 
adjudication of his fellow. Norcan any man lawfully 
be called upon to show cause why he shall not go him- 
self or put anybody else into voluntary bankruptcy. 
U.S. Dist. Ct., W. D. Penn., Feb. 3, 1877. In re Har- 
burgh et al. 

—__»~—_—___— 
BOOK NOTICES. 


A Treatise on the Law of Fixtures, embracing the leading 
decisions upon the subject, both American and English, 
bringing the law down to the —— time. By Ransom 
H, Tyler, author of “American Ecclesiastical Law,” 
“ Commentaries on the Law of Infancy and Coverture,” 
etc., etc. Albany, N. Y.: William Gould & Son, 1877. 


ew volume opens with a statement of general 

principles governing the subject upon which it 
treats, and then follow chapters upon these topics: 
Foundation of law of fixtures, manner of annexation 
to freehold in order to constitute a fixture, .right to 
remove annexations, rule respecting annexations by 
strangers, tests by which fixtures may be determined, 
and the effect upon the law by the relations and agree- 
ments of the parties. Twenty-four chapters are de- 
voted toa consideration of the law of the subject as 
between landlord and tenant. Then follow chapters 
upon the other relations, such as personal represent- 
atives of tenant for life, and tenant in tail, vendor 
and vendee, mortgagor and mortgagee, bankrupt and 
assignee, heir and executor, and tenants in common. 
The closing chapter is devoted to remedies provided 
in respect to fixtures, and discusses also the criminal 
law in its application thereto. The body of the work 
is very largely made up of extracts from the opinions 
delivered in the various cases cited, the author prefer- 
ring to give the law in the words of the judges who de- 
livered the opinions, rather than to deduce from such 
words the general principles which they include. The 
volume is, therefore, rather a collection of the rulings 
of the courts upon cases involving the law of fixtures, 
than an elementary treatise upon that law. It is not, 
however, the less useful for this reason, in fact many 
will prefer it, because it adheres to the letter, as well 
as the principles of adjudicated cases. 

The volume covers a subject which is of growing im- 
portance and which includes questions that almost 
daily come under the observation of every lawyer in 
active practice. In the cities, especially at the present 
day, the greater part of commercial and manufacturing 
business is carried on in leased premises, by means of 
machinery and other erections more or less permanent, 
which are put up by the tenant, so that there is hardly a 
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change of occupants which does not bring about a dis- 
pute upon the question of fixtures. To those of the 
profession who are called upon to advise as to the 
rights of the parties on these occasions, this book will 
be found to be an indispensable aid; nor will it be less 
so to those who have to advise with executors, bank- 
rupts and mortgagors. Indeed, to every one whose 
business concerns real estate, the book will be found 
of value. 

Mr. Tyler’s work has one feature not common to 
law publications of the present day; it is not over- 
loaded with citations. Somewhat more than athousand 
cases are all that the author claims to have incorpora- 
ted into it. These, if they embrace every adjudicated 
point of importance, are sufficient. The book is fairly 
indexed, and is well printed and bound. 

Reports of the Life and Accident Insurance Cases, determined 
in the Courts of America, England, Scotland and Canada, 
down to September, 1876, with Notes and References. B 
Melville M. Bigelow. Vol. 5. New York: Hurd & 
Houghton, 1877. 

Mr. Bigelow has exercised such excellent judgment 
and has displayed such care and discrimination in the 
preparation of his Life and Accident Insurance Re- 
ports, that they have come to be regarded as authori- 
tative, and are cited by the courts quite as frequently 
as are the original reports. To the lawyer who devotes 
any attention to insurance business, they must prove 
of great service. In the five volumes thus far pub- 
lished are collected all the adjudications since life and 
accident insurance litigation first began, and one is 
enabled easily to bring under one view whatever has 
been decided on any question under these titles. No 
text book, nor all the text books on insurance, can fill 
the place of these volumes, as it is to the decided cases 
themselves, that every careful lawyer will always go 
when it is possible to determine what is law, or what 
has been decided to be law. 

——____—_- 
CORRESPONDENCE. 


THE BLUE LAWS. 


To the Editor of the Albany Law Journal: 

8rr—I am afraid you have done the good and loyal 
Parson Peters -- loyal, I mean, to his king — an injus- 
tice in attempting to quote from his truthful history. 
You make him say that ‘“‘no iron crow can be forced 
into” the water. His exact words, in relation to the 
“iron crow,” are as follows: ‘‘ Here water is consoli- 
dated, without frost, by pressure, by swiftness, 
between the pinching, sturdy rocks, to such a degree 
of induration, that an iron crow floats smoothly down 
its current.’’ According to Noah Webster, another 
Yankee, this may mean that the iron crow was simply 
conveyed down the stream by the water or flood. 
There is no exaggeration here, as you appear to be 
‘“‘more than half inclined to believe.’”’ I am almost 
certain that on this statement of facts your trust in 
the good Parson Peters will be fully restored. 

Now, as to there being ‘‘no original printed copy of 
these Blue Laws to be found,”’ the Parson, in his his- 
tory, gives the reason why. He says the Blue Laws 
of New Haven colony ‘‘ were never suffered to be 
printed,’ and were “denominated Blue Laws by the 
neighboring colonies.’’ It may be supposed that the 
magistrates of New Haven colony, who were both 
legislators and judges, had sufficient reasons, to them, 
for keeping the laws in their possession. Offenders 
against the majesty of the laws, from time to time, as 





occasion required, were informed of their nature and 
made acquainted with the penalties imposed for their 
violation. In this way the Blue Laws or Bloody Laws 
of New Haven colony gradually became known to the 
people of that and the neighboring colonies. 

If my pious old grandfather were living, could he 
be convinced that there was no law in New Haven’ 
colony prohibiting the reading of Common Prayer, 
the keeping of Christmas, in any manner, either as a 
day of worship, or by setting forth a feast of good 
things for the physical man, such as a roast turkey or 
amince pie? I think not. I can myself remember a 
time when a householder, who set forth a feast on 
Christmas day, was, for such an offense, pointed at with 
the finger of scorn, he was not loved by many of his 
professedly pious neighbors, and by many he was 
looked upon as a wicked man, who deserved to be 
punished, and one who had incurred the wrathful dis- 


pleasure of heaven. 


Yours, truly, PETERS. 


JANESVILLE, Wrts., Feb. 28, 1877. 
——_—__ —- > —___—— 
NOTES. 


r ee argument of Mr. George Hoadly and his asso- 
ciates, counsel before the Electoral Commission in 
bebalf of the electoral votes cast by E. A. Cronin and 
others, for the State of Oregon, is an able production, 
covering 83 printed pages, octavo, and states the rea- 
sons for the ground taken by those who supported the 
validity of Mr. Cronin’s appointment with great co- 
gency.—— Une of the most useful works published for 
those interested in Texas matters, is the Texas Legal 
Directory, prepared by Messrs. Bentley & Pilgrim, at- 
torneys at law, Austin, Texas. It contains the names 
of all public officials in that State, both State and 
Federal, and of all practicing lawyers, a list of the 
counties, banks and post-oflfices, the rules of the dif- 
ferent courts and other matters of local information. 
The Independent says: ‘‘The ALBANY LAW JOUR- 
NAL names John F. Dillon, at present the United 
States Circuit Judge for the Eighth Circuit, as an ex- 
ceedingly suitable person to fill the vacancy in the 
bench of the Supreme Court made vacant by the elec- 
tion of Justice Davis to the United States Senate. 
We say amen to the suggestion. No better name 
could have been mentioned. Judge Dillon is a judge 
of rare ability and ample expericuce on the bench, 
both State and Federal. He is content to be a judge 
and nothing else, and this is a very decided recom- 
mendation. It has become a sort of habit with Presi- 
dents —a very bad habit, we think—entirely to over- 
look the Circuit Judges of the United States in mak- 
ing appointments to the Supreme Bench, and some- 
times to select lawyers who have no judicial experi- 
ence, rather than those who are already trained in the 
service.” 


The Beecher scandal is not out of the courts yet. 
The counsel are fighting over an additional allowance 
of $250 to Mr. Beecher for counsel.— Wm. Jay Has- 
kett, a lawyer who recently died in New York city, 
left a will containing this clause: ‘‘I am informed 
that there is a society composed of young men con- 
nected with the public press, and as in early life I was 
connected with the papers, I have a keen recollection 
of the toils and trouble that bubbled then and ever 
will bubble for the toilers of the world in their pot- 
tage cauldron, and as I desire to thicken with a little 
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savory herb their thin broth in the shape of a legacy, 
I do hereby bequeath to the New York Press Club of 
the city of New York $1,000, payable on the death of 
Mrs. Caroline Haskett.’”,—— The Nation says that the 
“conscience of mankind ”’ and “ eternal justice ”’ are 
vague tribunals before which the sentimentalists prac- 
tice.—— Young men are always advised by their 
elders to set their mark high. Mr. Saportis, who 
lately sued the city of New York, set his at $115,000. 
The jury gave him six cents. Several military com- 
panies, composed exclusively of solicitors and articled 
clerks, are in the process of formation in London. It 
is even suggested to organize a regiment entirely of 
lawyers. 





The final meeting of the Electoral Commission took 
place on the 2d inst., at 11 A. M. Commissioners Clif- 
ford, Miller, Strong, Field, Bradley, Morton, Freling- 
huysen, Kernan, Payne and Abbott were present. 
After fixing the amount of compensation to be paid 
to the officers and other employees, and extending 
until March 31 the time heretofore allowed for filing 
opinions by members of the commission, the commis- 
sion at half-past eleven o’clock adjourned sine die. 
The Supreme Court of the United States convened on 
the 5th inst. and adjourned until Monday the 12th. 
The Senate of Connecticut have passed a bill vesting 
the power of release from the State prison in the 
judges of the Supreme Court instead of in the legis- 
lature. 

An annual election held in Alexandria, says the 
Egyptian correspondent of the London Times, always 
excites much interest. Under the new judicial sys- 
tem two merchants—one native, one foreign — must 
form part of the court in the trial of all commercial 
cases. Thus each tribunal is composed of five judges and 
two laymen, who act as assessors, with a right to vote 
in the decision of all disputes which are of a commer- 
cial character. Twenty-four European merchants are 
chosen by ballot every year in Alexandria for this pur- 
pose. Each consulate furnishes a list of notables, who 
form the electoral chamber, and the senior consul- 
general presides over the election. The result this 
time is curious as showing the effect of the adoption 
of the French system of commercial law and the 
French and the Italian languages by the great powers 
in the organization of the new judicial system. It 
shows, too, how, in this country of international 
rivalries, each nationality sides always with its own 
people. The English colony is not numerically large, 
and so her list of notables is limited. But they are all 
men of position in the town, and our interest in the 
commerce of Egypt, whether as regards exports or 
imports, includes about two-thirds of the whole trade. 
Yet only two Englishmen were chosen at the recent 
election. One of them, Mr. Carver, was very properly 
ut the head of the poll as the representative of Alex- 
andrian commerce, but the proportion very insufli- 
ciently represents English trade in Egypt. France, on 
the other hand, contributes six assessors; Italy, four; 
Greece, seven, including three who are registered at 
consulates not their own; Germany and Austria, two 
each; and Russia, one. 

There are dishonest attorneys even in England ac- 
cording to the Law Times. This paper says: ‘The 
history of the prosecution of Mr. Alley Jones, a so- 
licitor, by a client, an elderly lady, reflects some dis- 





credit on our legal procedure. The charge against 
Mr. Jones is that he stripped this lady of all she pos- 
sessed by means of false pretenses, and exposed her to 
considerable liabilities which she is unable to meet. 
His trial was fixed to come off some time since, before 
Mr. Commissioner Kerr. A learned criminal counsel 
was instructed to defend, but failed to appear. Time 
was granted to instruct other counsel, who when in- 
structed asked for time to get up the case. Time was 
granted which was utilized by making an application 
at Chambers for a certiorari to remove the case into 
Middlesex for trial by a special jury. The application 
was refused by Mr. Justice Lush. Mr. Jones appealed 
to the court retaining the Solicitor-General to support 
the appeal, which eventually proved successful, and 
the case goes to the bottom of the list of cases now 
standing for trial in Middlesex, and will probably not 
be reached before midsummer. If Mr. Jones is inno- 
cent it is hard to understand how he can endure hav- 
ing such a charge hanging over him, when it might 
have been expeditiously disposed of.’’ 

The Supreme Judicial Court of Massachusetts has 
just rendered a decision under which one Foster, sen- 
tenced to State prison for ten years for forgery, was 
released after three years’ confinement. Foster's 
method of condaicting his operations was peculiar. 
He was in the habit of getting persons of no pecuniary 
means, but whose names were similar to, or identical 
with the names of business men of wealth and credit, 
to sign their names to notes, and then to pass them as 
the notes of the business men. “It was contended by 
his counsel on the trial of the indictments against him, 
that this did not constitute forgery, but the court held 
in Commonwealth v. Foster, 114 Mass. 311; 8. C., 19 
Am. Rep. 353, that it was forgery. The notes men- 
tioned in the indictment were made payable, two of 
them to the order of the drawers, and one of them to 
the order of Foster. 

In Commonwealth vy. Dallinger, 118 Mass. 439, the 
court held that an instrument purporting to be signed 
by I. S., which is made payable to the order of I. S., is 
not a promissory note until indorsed,and an indictment 
for forgery which charges, in separate counts, the 
making and uttering of such a promissory note, with- 
out setting out the indorsement by I. 8., cannot be 
sustained, it appearing in evidence at the trial that 
there was but one I.8. The indictments against Fos- 
ter did not mention the indorsements, and for that 
reason the court has now decided the conviction erro- 
neous. 

The German Federal Council has decided that the 
new Imperial Court of Justice, which is to be estab- 
lished under the judicature laws, shall sit in Leipsic. 
— The law library of the late Isaac F. Redfield is 
about to be sold at auction. —— Mr. W. C. Little, the 
law bookseller, has been sued —the ad damnum being 
$1,000,000 — by one John Percy for publishing the opin- 
ion of the Court of Appeals, 36 N. Y. 651, In re John 
Percy, sustaining an order disbarring the said Percy. 
There ought to be some method of suppressing Percy. 
Judge Grover said of him in the opinion above: “ His 
credibility was destroyed; his character had become 
bad. He was crowding the calendar with vast num- 
bers of libel suits in his own favor, and in the habit of 
indicating additional libel suits upon the answers to 
those previously brought by him.” 
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CURRENT TOPICS. 

| oe appointments for cabinet officers by the Presi- 

dent, while creating considerable comment and 
some dissatisfaction among those who supported him 
for election, have to our profession one recommenda- 
tion, namely, that every appointee is a member of the 
bar. This, together with the circumstance that both 
the President and Vice-President are lawyers, indi- 
cates that the profession is now recovering its ancient 
position in American politics. The leader of the 
cabinet, Mr. William M. Evarts, has long occupied 
a pre-eminent position as a practitioner, while by his 
able conduct of the case of the United States before 
the Alabama Claims Commission, he established 
a world-wide reputation asa publicist. The Sec- 
retary of the Treasury, Mr. John Sherman, is better 
known as a politician than as a lawyer, but from 1844 
to 1854 he was engaged in a lucrative practice, and 
bid fair to win as eminent a position at the bar as 
he has since won in the field he selected. Mr. Carl 
Schurz, the Secretary of the Interior, has followed 
several callings, but during the better part of the 
time, since he settled in this country, when not en- 
gaged in public life, has practiced at the bar. The 
Secretary of War, Mr. George W. McCrary, is well- 
known to the profession by his work on the “ Amer- 
ican Law of Elections.” Mr. David M. Key, the 
Postmaster-General, at one time held the position of 
Chancellor of Tennessee. The Secretary of the Navy, 
Charles W. Devens, has also graced the bench, hav- 
ing been a judge of the Supreme Judicial Court of 
Massachusetts for several years. Richard W. Thomp- 
son, the Secretary of War, has been a practicing 
lawyer since 1834, and since 1849 has devoted him- 
self almost exclusively to his profession. Whether the 
new cabinet will perform its duties successfully and 
satisfactorily it is now tooearly to determine, but of 
this there cah be no doubt that it is composed of 
men of more than ordinary ability. 


In the Senate on Tuesday, a motion of Mr. Jacobs 
was carried that ‘‘the terms of office of the Com- 
missioners to revise the statutes shall expire on the 
80th of September, 1877.” Mr. Gerard opened the 
discussion with a motion to strike out the appropria- 
tion for the Commissioners, giving it as his opinion, 
judging from the progress already made, that the 
revision will cost the State a round million of dollars, 
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This motion was carried; but an amendment was 
afterward made by inserting Mr. Jacob’s motion 
instead. Some considerable effort was made to have 
the Commission abolished at once, but both Mr. 
Bradley and Mr. Sprague pointed out the necessity 
of continuing the Commission until it could ‘‘ clean 
up the work and find a proper stopping place.” This 
action of the Senate was, as Senator Starbuck said, 
‘*decidedly spasmodic,” and may possibly be recon- 
sidered, as only twenty-five of the Senators voted, 
and only thirteen of them in favor of the motion. 
In the Assembly the motion to strike out the ap- 
propriation was lost, but by so close a vote that 
there is no judging of the final action. The objection 
to the Commission was that it had cost so much— 
not that the work was not well done; and this action 
leaves the chapters already reported, in statu quo. 


The Irish bar has been very much agitated by cer- 
tain remarks made by the Lord Chief-Justice of 
Appeal, when sitting with the Lord Chancellor upon 
an appeal from a decree of the Vice-Chancellor in 
the case of King v. Anderson. This action was 
brought to set aside a fraudulent deed from the 
plaintiff to the defendant. The bill was dismissed 
with costs by the Vice-Chancellor, but on appeal it 
was sent back to him to have an account taken. 
Upon the accounting he found the plaintiff indebted 
to the defendant for payments made on account 
of the premises conveyed in the sum of £1,037 less 
costs for which he gave a personal decree against 
plaintiff. Upon setting aside this decree the Lord 
Chief-Justice took occasion to say that there were 
two schools of construction with which the courts 
were familiar—namely, the very liberal and the 
very strict one, the spirit and the letter. “ Bentham 
alluded to the twofold interpretation on the ‘double 
fountain principle,’ the effect of which was to make 
the judge almost the master of every cause that came 
before him.” After a quotation from Homer upon 
the subject of distribution by Jupiter from two 
urns he proceeded. ‘‘In the present case one might 
imagine the Vice-Chancellor seated on his small 
Olympus, with two urns before him, on one of which 
was inscribed ‘laxness,’ and on the other ‘literal- 
ness,’ and dipping his hand into the one and into 
the other as he came to deal with different inquiries. 
What right had the Vice-Chancellor to give the de- 
fendant a personal decree against the plaintiff in- 
stead of a right of repayment by the way of lien? 
He might just as well have said, ‘Mrs. Alice King, 
for the contempt you have committed of the High 
Court in getting its decree reversed, I sentence you 
to pay a fine of £1,037.’ Much more was said in 
the same strain. The remarks created a strong feel- 
ing of dissatisfaction among the members of the 
bar and led to a request to their senior, to 
convene a meeting to take into consideration the 
action of the Lord Chief-Justice upon this and other 












198 





THE ALBANY LAW JOURNAL. 














occasions. A counter movement was being made 
at last accounts, and the bar of Ireland as well as 
that of England seem to be taking sides upon the 
matter. 





The report of the commission, appointed by the 
legislature of this State, in May, 1875, to devise a plan 
for the government of cities, was presented to the 
Senate and Assembly last week. It is an elaborate 
document and goes thoroughly over the subject 
of municipal government as it at present exists, 
the evils attending it, the causes of such evils, and 
the remedies therefor already tried and _ pro- 
posed. The commission also recommend a plan 
which they believe to be practicable as well as 
effectual if adopted, to accomplish the removal of 
the greater part of the evils now existing. The evils 
which are most glaring in the administration of city 
government, are extravagant expenditure, inade- 
quate returns from such expenditure, and corruption 
among those who have charge of the public business. 
The causes of these evils are stated by the commis- 
sion to be incompetent and unfaithful officials and the 
intermingling of State and national politics with local 
affairs. After speaking of the various modes sug- 
gested for preventing city misgovernment, such as 
vesting the power to control expénditures in a single 
head, or ina commission, the supervision of the 
legislature, etc., they reject them all, and suggest 
this one, which is embodied into a proposed amend- 
ment to the constitution. The mayor and aldermen 
of the various cities are to be chosen as now, and to 
have similar powers, but all matters relating to the 
expenditure of money are to receive the approval of 
another body called the board of finance. This 
board is to be chosen by the votes of those otherwise 
qualified to vote who have individually for two 
years (1) either paid an annual tax upon $500, or 
(2) paid $250, annual rent. In cities of less than 
100,000 the elector shall have paid some tax or not 
less than $100 annual rent. The municipal body is 
to be free from legislative interference, except under 
certain conditions, and stringent provisions against 
the creation of debt are made. As there must be a 
constitutional amendment, some time must elapse 
before the plan of the commission can be carried 
into effect, which will give an opportunity for a 
careful investigation and discussion of its details. 


New Jersey means to put an end to railway em- 
ployee strikes, its legislature having passed a bill 
making it a misdemeanor for any locomotive en- 
gineer in furtherance of a strike to leave his engine 
at any other point than the schedule destination of 
the train, and also making it a misdemeanor for any 
railway employee, for the purpose of lending assist- 
ance to a strike, to refuse to aid in moving trains, or 
for any person to obstruct the operation of trains, or 
do other acts foralike purpose. Similar legislation 





is certain in Massachusetts. In case these laws 
should prove effective in the States mentioned, they 
will undoubtedly find their way into the statutory en- 
actments of other States. 


For years the law-makers of this State have been 
endeavoring to suppress gambling and lotteries, 
and have passed statutes of the most stringent char- 
acter to that end. But no sooner hasa statute been 
enacted to meet the evils as they then existed, thana 
new form of gambling was invented which satisfied 
the desire to speculate upon uncertain events, but 
was outside of the letter of the law. The law forbid 
lotteries and the sale of lottery tickets, but men sold 
tickets to exhibitions and then divided certain 
money or property among the ticket purchasers, 
the individuals who shared in the money or 
property being determined by lot. The law 
against gambling was also evaded. New statutes 
have from time to time been passed to meet evasions, 
the last being what is known as the law against 
pool selling, which has just left the legisla- 
ture. How much this latter act will do to check the 
particular kind of gambling aimed at we cannot 
certainly say, but we imagine that the business will 
manifest itself insome other shape, and that the day 
of wagers upon elections and horse races is not yet 
over. 


The case of Tremblay v. Langevin, decided on the 
28th ult., by the Supreme Court of the Dominion of 
Canada, involved a question of great importance to 
the people of the Dominion, and one not without 
interest to those residing elsewhere. The plaintiff 
and defendant were opposing candidates for election 
to a seat in the Canadian House of Commons. 
Plaintiff was defeated through the influence of the 
Roman Catholic clergy of the district where the 
contest took place in behalf of the defendant. This 
influence was exerted by means of denunciations 
from the pulpit and threatenings of spiritual punish- 
ment toward any one who should vote for plaintiff. 
The population was very largely Roman Catholic 
and there was evidence that many electors had been 
induced, by the threats mentioned, to vote contrary 
to their wishes. The court unanimously held, that 
the election was invalid, thus settling this point that 
the clergy cannot, in Canada, make use of their 
official position to influence the result of a popular 
election. 


Among the matters of general interest considered 
by the legislature, and not elsewhere referred to, 
during the past week, we notice these: The in- 
troduction of a bill relating to bribery in elections, 
which provides that an elector who sells his vote 
shall be disfranchised. The introduction of one 
relating to the management of savings banks, pro- 
viding certain rules for the regulation of the action 
of trustees, and imposing upon trustees who per- 
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form specified acts a personal liability therefor. 
Some of the features of this bill are good, but oth- 
ers, such as that limiting the surplus to fifteen per 
cent of the deposits, and providing that all moneys 
accumulating above that sum shall be ratably di- 
vided among depositors, are not so. The progress 
of the bill relating to the taxation of insurance 
companies. This puts the stockholders of insurance 
companies upon a similar footing with those of 
banks in respect to taxation, and should pass. The 
general appropriation bill has passed the House and 
been considered in the Senate, where it received 
important amendments. The early transaction of 
this necessary work speaks well for the business 
qualities of the members of the present legislature. 


The case of The City of New York v. The New 
New England Transfer Co., decided last week by the 
United States Circuit Court, for the district of Con- 
necticut, involved a question of somewhat more than 
ordinary interest. The action was brought to de- 
termine the right of the Transfer Company to run 
a steamer asa railroad connection between Mott 
Haven and Jersey City without paying a ferry license 
to the city of New York, for traversing the waters 
of New York harbor. The main question involved 
was whether the running of the boat in question 
constituted a ferry within the meaning of the Mont- 
gomerie charter, which gives to the city of New 
York the control of ferries, etc. The boat itself 
was provided with two railroad tracks, which pre- 
vented the entrance or egress of ordinary vebicles 
or of foot passengers, except as they were trans- 
ported on cars which ran upon the tracks, and it was 
used exclusively for the transportation of cars and 
in connection with railroad trains, and the whole 
arrangement of the boat, and the approaches to its 
landing places rendered it impracticable to transport 
vehicles or foot passengers except upon the cars. 
The route over which the boat ran is a part of a con- 
tinuous through railroad line from places to the 
north and east of New York city to places south and 
west of it. The court held that the running of the 
boat did not constitute a ferry within the meaning 
of the charter mentioned, citing Bridge Proprietors 
v. Hoboken Company, 1 Wall. 116, and asserting that 
the reasoning in that case applied as much to the 
means of transportation used in this case as it did 
toabridge. This decision disposes of the claim of 
the city of New York to interfere with traffic 
carried through its limits, and thus removes another 
local obstacle to interstate commerce. 


enn ee 
NOTES OF CASES. 

[8 the case of La France v. Krayer et al,, 42 Iowa, 

143, the plaintiff brought action against the 

proprietors of a number of drinking saloons, jointly, 





to recover, under the provisions of the Iowa civil 
damage law, damages sustained by the plaintiff in 


consequence of the sale of intoxicating liquor by 
the defendants to her husband during the period of 
two years. The various defendants kept separate 
places of business, and had no connection with each 
other. It was claimed on the part of the defend- 
ants that a joint action could not be maintained, 
but the plaintiff asserted that, under the rule that a 
person suffering injury at the hands of several 
wrong-doers may maintain an action against one or 
all, at his election, it was maintainable. 2 Hill. on 
Torts (3d ed.) 292; Woolheather v. Risley, 38 Iowa, 
486; Bodge v. Hughes, 53 N. H. 614. The court, 
however, held that there was a misjoinder, saying 
that although a joint liability arises where an im- 
mediate act is done by the co-operation or joint act 
of two or more persons, it will not do so from mere 
successive wrongs, being the independent acts of 
the persons doing them, although the wrongs may 
be committed against the same person. This rule 
is upheld by Bard v. Yohn, 26 Penn. 482. See, also, 
2 Hill. on Torts, 315; Hddy v. Howard, 23 Iowa, 175. 





Krach v. Heilman, quite recently decided by the 
Supreme Court of Indiana, is also a case arising 
under the civil damage law. Heilman became very 
drunk by liquor purchased at a saloon kept by Krach, 
and, being helpless, was placed by Krach in his 
(Heilman’s) own wagon, and a neighbor, who was 
also drunk, drove the team drawing the wagon to 
Heilman’s house. On the journey a barrel of salt 
which was in the wagon tipped over upon Heilman, 
and injured him so that he died in about three 
months thereafter. The court held that Krach was 
not liable to Heilman’s widow for his death, because 
the intoxication was not the immediate cause of the 
injuries which led thereto. The court say that, 
while the intoxication led to the event which pro- 
duced the fatal injury, such event did not naturally 
result from the intoxication, but was an extraor- 
dinary and fortuitous event, just as would be his 
death by lightning or the falling of a tree, if, being 
intoxicated, he laid down under a tree in a thunder 
storm. The rule applied by the court is that stated 
in Fairbanks v. Kerr, 70 Penn. St. 86; 10 Am. Rep. 
664, that one is answerable for the consequences of 
his fault only so far as they are natural and proxi- 


mate, and may therefore be seen by ordinary fore- 


caste, not for those arising from a complication of 
his fault with circumstances of an extraordinary 
nature. See also Crain v. Peter, 6 Hill, 522, where 
it is said that the damages must proceed wholly and 
exclusively from the injury complained of, also 
Tisdale v. Inhabitants of Norton, 8 Metc. 388; 
Marble v. City of Worcester, 4 Gray, 395; Metallic 
Compression Co. v. Fitchburg R. R. Co., 109 Mass. 
277; 12 Am. Rep. 689. Inthe latter case it was 
held that when a man cuts off hose, through which 
firemen are throwing a stream upon a burning build- 
ing, and thereupon the building is consumed for 
want of water, his act is regarded as the direct and 
efficient cause of the injury. 
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RUFUS CHOATE. 
Il. 

A DISCRIMINATING critic, as happy in deline- 

ating character as he is modest in his claim to 
describe it, says: ‘‘To give a strict analysis of a 
mind so complex, various and richly gifted as that 
of Mr. Choate, we feel to be a difficult and delicate 
task.”* That has been the view of writers gen- 
erally. If the lessons taught by each incident, re- 
solve, expression, service and sacrifice could be 
combined in their proper relations, weighed as in a 
balance, interpreted, an approximation to such an 
analysis might possibly be made. But, even then, 
the problem as to the powers of mind which made 
specific achievements possible, might remain un- 
solved. 

The seemingly alien qualities of Mr. Choate’s 
nature were strongly marked. We find him gentle, 
yet exigent; simple, yet subtle; natural, yet artis- 
tic; poetic in conception and tone, but logical in 
arrangement and inference, and are often startled 
by unexpected revelations. The range of his studies 
and services had a corresponding scope and variety. 
With those who knew him intimately, his influence 
was healthy and inspiring. To those who carefully 
study the incidents described by his friends, his 
writings, his lectures, speeches, arguments, the in- 
fluence of his precepts and of his cheerful spirit 
may be equally salutary. With such aids he may be 
regarded as his own interpreter. 

The outside public, having no such advantage of 
personal intercourse or study, adopted an erroneous 
view of Mr. Choate’s characteristics. To that Mr. 
Choate had casually and unconsciously contributed. 
He was so happy in his retorts that an adversary 
seldom gained any thing by an interruption. But 
the reports of these retorts (and they were sure’ to 
be reported) were bereft of the grace and courtesy 
which had charmed even his opponents. His wit- 
ticisms in court had their conception and birth at 
the same moment, had strict relation to the exciting 
cause, and, unlike Sheridan’s best things, were free 
from the tincture of malicious preparation. Mr. 
Choate occasionally used an expression so whimsi- 
cal as to convulse the court. It was caught up and 
passed from one to another as current coin. The 
more grotesque the utterance, the better for the 
gossips, the more certain to give the public exagger- 
ated notions of his method and style. Yet it was 
well to expose a fallacy by some incisive word, an 
epithet or epigram, when that could be done effect- 
ively. It saved time and made the error significant. 
So, too, when a State line was proposed, with land- 
marks of an unstable character —a couple of stones 
by a pond, and a buttonwood sapling in a village — 
it may have been pertinent to say that ‘‘ the commis- 
sioners might as well have defined it as starting from a 





* Whipple’s “ Essays and Reviews,” vol. 2, p. 130. 





blue-jay, thence to a swarm of bees in hiving time, 
and thence to five hundred foxes with firebrands tied 
to their tails.” But the people remembered that, re- 
peat it in various forms still; while of the argument 
made by Mr. Choate on that occasion, however valua- 
ble, they remember nothing. The suggestions of some 
critics have had a like influence. Thus, it has been 
said by one entitled to great respect, that ‘‘ Choate’s 
first appearance at the bar was a signal for much laugh- 
ter and ridicule,” and by another that ‘‘he had to 
create a taste for his peculiar style.” His first ap- 
pearance before Chief-Justice Shaw would seem to 
have been exceptional. We learn from Professor 
Brown that the Chief-Justice said: ‘‘I had an op- 
portunity to see Mr. Choate, and witness his powers as 
an advocate, very early, when he first opened an office 
in Danvers, and when I had scarcely heard his name 
mentioned. * * * * Ashe was previously un- 
known to us by reputation, and regarding him as 
we did, as a young lawyer just commencing practice 
in a country town, we were much, and very agreea- 
bly surprised at the display of his powers. It ap- 
peared to me that he then manifested much of that 
keen legal discrimination, of the acuteness, skill, 
and comprehensive view of the requirements of his 
case, in the examination of witnesses, and that 
clearness and force in presenting questions both of 
fact and law, by which he was so much distinguished 
in his subsequent brilliant professional career.” But, 
to help the people toa clearer notion of Mr. Choate’s 
mode of argument, a member of the Boston bar 
tells them in book form, cheap reading for the mil- 
lion, that Mr. Choate ‘‘advanced with a diversified, 
but long array which covered the heavens, thunder- 
bolts volleying, auroras playing, and sunlight, star- 
light and gaslight shooting across the scene in 
meteoric radiance.” As this was understood, and 
had its influence, it may be assumed that the Boston 
court-house was kept insured against loss and dam- 
age by fire. But we recall, with equal satisfaction, 
an elaborate article in a New England paper, the 
writer, in an analysis of Mr. Choate’s mind, compar- 
ing it to a landscape where nature, playing odd 
freaks, presented things, simple, complex, rough, 
beautiful, sublime, in weird relations, a fit place, 
as he thought, for witches to hold their revels in. 
That writer impressed us, at the time, as a substan- 
tial sort of person, with an imagination a little 
touched by a sense of real property, and of Sweden- 
borg’s laws of symbolism, but, having a liking for 
him still, we would help him to a different interpre- 
tation. We prolong the study of the landscape, 
and seek to enter into communion with the spirit of 
the place. May it not be that the distant hills, the 
less distant forests, reposing in their majesty, the 
nearer table land broken into elevations, shooting up 
to meet a purer air and diviner light, are fit em- 
blems of great thoughts and aspirations, of princi- 
ples which shall never die? May it not also be that 
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the lesser objects — the noisy cascade, the entangled 
vines encroaching upon the barren heath, the flow- 
ers tropical in bloom, the great bowlders which may 
have reposed in the bosom of mountain glaciers be- 
yond the seas, were intended to modify the rugged 
sublimity of the scene, if not to inspire gentle 
thoughts? We may, indeed, be troubled and per- 
plexed, but shall not a sense of the mystic beauty 
and incongruity which beguiles us, remain as a 
pleasant memory? The taste which it is said Mr. 
Choate had to create for his peculiar style, must 
have been of sudden growth. His first juries un- 
derstood him — his early trials, triumphs — and the 
people when he appeared before great assemblies, a 
stranger, hung upon his words with breathless inter- 
est. He was master of the pathetic in oral dis- 
course, and by that the world has been moved.* He 
always adapted himself to the occasion, and went 
to the marrow of the business in hand. Professor 
Brown mentions the favorable manner in which his 
first speeches in Congress and in the Senate were 
received. Thus, Benjamin Hardin, member of Con- 
gress from Kentucky, indisposed to hear others upon 
the same side of a question he intended to discuss, 
was about to leave as Mr. Choate rose to speak, but 
having lingered a moment, and noticed the tone 
ef his voice, he was constrained to stay, and 
said: ‘‘I was captivated by the power of his 
eloquence, and found myself wholly unable to move 
until the last words of his beautiful speech had 
been uttered.” So a western member said: ‘‘ He 
was the most persuasive speaker I ever heard.” 
After hearing Mr. Choate in the Senate, James Bu- 


chanan, in his reply, said: ‘‘It is the first appear- 
ance of the Senator in debate here, and, judging 
of others by myself, I must say that those who have 
listened to him once will be anxious to hear him 
again.” He was first heard before the Supreme 
Court at Washington in a case as to the boundary 
between Massachusetts and Rhode Island. Mr. 
Webster was with him; Randolph and Whipple op- 
posed. Mr. Choate’s argument is said to have 
‘*made a strong impression upon all the judges,’ © 
Judge Catron said: ‘‘I have heard the most emi- 
nent advocates, but he surpasses them all.” 

Mr. Choate was a genius, so they all declare, and 
that fact was sufficient to quicken the distrust of 
the more sedate critics. Each one, with ‘a little 
hatchet,” claimed the inalienable right to hew his 
little hewing, and have his little hack on Choate’s 
supposed peculiarities. They discover that he was 
a man of words, whereas he was a man of ideas 
fitly represented by his words; that his style is florid 
— his style is clear and unconstrained, effective in 
its simplicity. Those who think that prose should 
have no alliance with poetry, forget that a poetic 
spirit enters into the incipient growth of languages, 
the prattle of children, the eloquence of savage 
tribes; forget that the beauty which sparkles and 
flushes over the natural world, was intended to give 
tone and color to the world of thought, the outer 
glory to become an inner experience; forget that, 
as the diver brings up pearls from the ocean, so he 
who, uniting the wisdom of the past with the sagac- 
ity of the present, absorbs the power and grace of 
other languages to enrich his own, gives to old doc- 





* Mr. Joshua M. Van Cott having, in casual conversation, 
referred to an interesting incident on hearing Mr. Choate, 
had the kindness, at my request, to write out and send the 
following — he calls it a “ scrap.” JN. 


In December, 1843, the New Englanders in New York 
celebrated the anniversary of the landing of the Pilgrims, 
Rufus Choate being the orator, and choosing as his theme, 
“The Age of the Pilgrims, our Heroic Period.” (See the 
oration in vol. 1 of Brown’s Life and Writings of Choate.) 
The oration was delivered in the old Broadway Tabernacle, 
then the largest auditorium in the city. The great building 
was crowded to hear the famous speaker. Mr. Webster 
and other distinguished public men were on the platform. 
Mr. Choate was then in his prime, and his presence was 
hardly less striking than that of the great expounder. Tall, 
thin, his complexion a rich olive, his eyes large, liquid, glow- 
ing ; the face oriental, rather than that of an American, and 
generally rather sad than eager and passionate. His voice 
was a rich baritone, sonorous, majestic, finely modulated 
and inimitable in the expression of pathos. He philosophi- 
cally developed the rise of Puritanism and the causes of 
the pilgrim emigration, and came down to the Mayflower, 
to Miles and Rose Standish, to the landing at Plymouth, 
the severity of the winter, the famine and the sickness, and 
the many deaths—fifty out of a hundred, including the 
beautiful Rose Standish. Pausing with a sad, far-off look 
in his eyes, as if the vision had suddenly risen upon his 
memory, and with a voice inexpressibly sweet and pathetic, 
and nearly choked with emotion, he said: ‘In a Jate visit 
to Plymouth, I sought the spot where these earlier dead 
were buried. It was on a bank somewhat elevated, near, 





fronting and looking upon the waves — symbol of what life 
had been to them — ascending inland behind and above the 
Rock — symbol also of that Rock of Ages on which the dying 
had rested in that final hour.” 

I have never seen an audience so moved. The orator 
had skillfully led up to this passage, and then, with a voice 
surcharged with emotion, symbolized the stormy and 
tumultuous life, the sudden and sad end, and the heroic 
faith with which, resting upon the Rock of Ages, they had 
lain down on the Shore of the Eternal Sea. As Choate ap- 
proached the climax, Webster’s emotion became uncontroll- 
able ; the great eyes were filled with tears, the great frame 
shook; he bowed his head to conceal his face in his hat, 
and I almost seemed to hear his sob. The audience was 
flooded with tears, a handkerchief at every face, and sighs 
and sobs soughed through the house like wind in the tree- 
tops. The genius of the orator had transferred us to the 
spot, and we saw the rocky shore and, with him, mourned 
the early dead. We have had but one Rufus Choate; alas! 
we shall never have another. We have had powerful dia- 
lecticians, such as Hamilton and Pinkney and Webster; we 
have had great stump speakers, such as Senator Corwin 
and Seargent S. Prentiss, but none who could sway the 
soul like the great lawyer, scholar, statesman and orator 
of New England. 

“*So on the tip of his subduing tongue 
All kinds of arguments and questions deep. 


All ss prompt. and reason strong, 
For his advantage sti]l did wake and sleep: 


To make the weeper laugh, the ow weep, 


He had the dialect and different skill, 
Catching all passions in his craft of will.” 


— [Shakspeare’s Lover’s Complaint. 
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trines a modern aspect, and to later discoveries their 
best application, making the truth appear more 
truthful, is a benefactor of his age and people. 
Those who doubt this, who do not preceive that a 
spirit of poetry, of wit, of humor, may be helpful 
to culture in thought, language and style, and may 
be held in such subjection and mellow use, that we 
may recognize the poet as such, though he construct 
no rhyme, the wit, though he excite tears rather 
than laughter, will consign Milton, Burke, Choate 
to the upper shelf. 

We had intended to give more immediate atten- 
tion to a distinctive class known as of the Grad- 
grind school. In inquiry and argument they always 
profess to go down to what they call the hard-pan. 
For aught we know the mole does that, and without 
being the wiser for it, But they insist upon the 
facts; will be content with nothing less. We com- 
mend Mr. Choate to them as having been a high 
priest of their order, the most relentless inquisitor 
after the ‘facts. He would know what, in fact, had 
been the rulings in the Year Books, and by judges 
of later times; the facts as to the dates and modi- 
fications of statutes; the facts stated in the plead- 
ings of a cause; and on a trial he was so pertina- 
cious to get at the facts that witnesses who began 
to testify with certain mental reservations, were led, 
as by gentle compulsion, to make full and circumstan- 
tial disclosures. It must be confessed, however, that 
the facts, as discovered by Mr. Gradgrind, may have 
been dry, inert and wanting in relation; as used by 
Mr. Choate, may have seemed essential to the exposi- 
tion, as of vital force, instinct with demonstration, 

It has often been regretted that many of the im- 
portant cases in which Mr. Choate had been con- 
cerned as counsel were not reported. Of some of 
them we have fragments; of others a few words of 
description. Professor Brown was not able to find 
even a fragment of Mr. Choate’s argument as to 
which we have cited Judge Catron’s commendation. 
It is some alleviation of this poverty that what is 
commonly known as the ‘‘ Methodist Church Prop- 
erty case,” was fully reported, including the argu- 
ments of counsel. We are indebted to the Hon. 
Enoch L. Fancher for a copy of the book. We 
turn the pages with conflicting emotions — pleasure 
in recalling what interested and impressed us so 
many years ago; sadness in recalling what the 
country and the profession have since lost. On that 
trial Judges Nelson and Betts presided, and Rufus 
Choate, Daniel Lord, George Wood and Reverdy 
Johnson were of counsel, not one of whom is now 
living. Mr. Fancher was also of counsel for the 
Northern party, so-called. Mr. Choate and Mr. 
Wood associated with him.* 





* Judge Fancher had the kindness to dictate the follow- 
ing to his stenographer, and to send methecopy. J.N. 


I knew Mr. Choate; visited him at his residence in Bos- 





The complainants by their bill sought to have the 
property of the Methodist Episcopal Church, known 
as the ‘‘ Book Concern”, and amounting to about 
$750,000, divided between the Southern and North- 
ern parties, according to an alleged plan of separa- 
tion. The property had been obtained by the 
publication and sale of religious books, supplying 
the wants of the Methodists in the States and Terri- 





ton, and spent some time in consultation with him in the 
Methodist Church case, which was tried in New York in 
May, 1851. Being one of my first cases of importance, I 
took pains to become acquainted with the facts, and went 
to Boston to engage Mr. Choate as chief counsel. After a 
conversation in his office, the interview was adjourned to 
his house, where, at four o’clock in the afternoon, I met 
him in his library, and he commenced a series of questions 
standing at an upright desk. His hand was drawn up as 
high as his shoulder, and from that hour till ten o’clock at 
night, with the exception of about thirty minutes while 
we were at the tea-table, he continued his incisive ques- 
tions, touching the government of the Methodist Episco- 
pal Church, its peculiar economy, and the questions in- 
volved in this case between the North and the South. He at 
once manifested great interest in the case; spoke with 
much earnestness in reference to it; said that it involved 
so many important questions that he felt it to be one of 
the greatest cases that he had ever studied. He would 
stop me in the middle of a sentence by holding up his 
hand, and, after writing what I had said, would ask me to 
go on from the very part of the sentence that had been 
broken, to the end of it. His enthusiasm was so great that 
I found it a pleasure to reveal to him all I knew of the sub- 
ject under examination. During the course of the evening 
a hand-organ was playing in the street under the window. 
He sprang to the bell, spoke to his servant, and said: 
“John, go and hire that man to go out of the street,” at 
the same time giving him fifty cents. After this visit at 
Boston he came to see me in the city of New York. We 
had another interview in reference to the case at my res- 
idence. It was wonderful to see him seize, as by intui- 
tion, the chief points of the great controversy involved in 
that case. It was still more wonderful to listen to his mag- 
nificent oratory when he argued the case, bringing into 
view almost every fact I had repeated to him in Boston, 
and in my other interviews with him. The trial was in the 
Circuit Court of the United States, at New York. It lasted 
several days. During the trial Mr. Choate became unwell 
and was obliged to goto his hotel while a portion of the 
argument of Mr. Lord was made. He requested me to 
write down every word Mr. Lord said and to bring it to 
him. I did so, and, at the same time, found Mr. Choate 
sick in bed, with a physician in attendance, who was pre- 
scribing calomel, and asked Mr. Choate how large a dose he 
was accustomed to take. Choate replied that he did not 
know, but said: “ Give me the largest dose you ever gave 4 
man in your life.”” The next day he rose from his sick bed, 
came into court, began the grand argument which he made 
in the case, which lasted during the entire day and nearly 
all the following day. While he was speaking the perspir- 
ation, like rain-drops, fell from his bushy hair all over the 
paper on which I was writing. Taking it altogether, that 
was the greatest speech I ever heard. Some of the tones of 
his voice were more than arguments of themselves. His 
classical allusions, his eloquent flights, his magnificent 
argument and beautiful illustrations, combined to entrance 
the court and auditors. 

He was a great belles lettres scholar. He had in his library 
all the principal Greek authors, most of the Latin authors 
and an unrivaled collection of miscellaneous works and 
law-books. The entire second story of his house seemed to 
be occupied by books. I acquired a great admiration for 
him, both as a scholar and a lawyer. His genius was of 
that higher order that made him a prince without a peer. 
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tories, the traveling preachers acting as agents in 
the sales. The profits were applicable to the sup- 
port of the preachers, their families, widows and 
orphans. The publishing business had been com- 
menced in Philadelphia, but in 1836 it was removed 
to the city of New York. 

The existence of slavery in the Southern States, 
an important field of labor, had disturbed the coun- 
cils of the church. The grievances, so far as they 
took outward form, were referable to the disabili- 
ties imposed upon Mr. Harding and Bishop Andrew, 
as the owners of slaves, but the spirit of estrange- 
ment, working in deeper currents, and with increas- 
ing force, gathered such strength as to rend the 
church itself in twain. The complications tending 
to that result, and the result itself, had been de- 
plored by many members of the church in the South 
as well as in the North. The defendants in the 
cause claimed to hold the property in contention, in 
trust for the extended charities for which they had 
originally received it, and, denying the legality, 
necessity, wisdom and economy of the severance, 
looked hopefully to a restoration. 

We do not propose to notice the historical events, 
or to consider the difficult and delicate questions 
involved in that litigation, but simply to call atten- 
tion to Mr. Choate’s argument, regarding it as illus- 
trative of his style. Those who read it closely and 
critically, having in mind the requisites of such a 
performance, and the approved forensic speeches 
that have been preserved for us, will be satisfied 
with the argument. Not only are the words fitly 
chosen, so combined as to give them special power 
and beauty, the sentences clear and compact, but 
the elements of the case take rank and order, fall 
into place as if answering some potent invocation. 
There is nothing constrained or artificial, nothing 
discordant to disturb the melody. Once, and only 
once, wrought up by his keen sense of the fallacy 
he is exposing, does he use a figure of speech which 
seems preposterous, but the fallacy, yielding to the 
treatment, assumes a like guise, and we cease to 
think of the incongruity. Then, too, the spirit of 
the cause takes entire possession of him; it seems 
that if the church is to suffer, he must suffer with 
it. He pleads for the grand old church as if planted 
to live, its comprehensive charities, pious, lowly 
service as destined to grow and scatter blessings 
indefinitely. He regards its separation ‘‘as the 
taking down of a structure built for immortality on 
earth.” He refers to those who, notwithstanding 
the alleged demolition, had ‘‘come back to be 
taken again into the old fold of their fathers and 
mothers’ baptism,” and adds: ‘‘I say such Metho- 
dists as these might have been kept; and heavy, 
heavy is the responsibility which will allow such 
delicious and priceless affections as these to run to 
waste and water but a desert. Still heavier is the 





responsibility of him who puts out that Promethean 
fire which no hand may kindle.” 

But the real merit, the charm of the speech, lies 
in the quiet and less striking parts, so adapted, so 
perfect in their union, simplicity and service. That 
merit would not be made apparent by quoting iso- 
lated gems of expression, any more than would the 
grace, harmony, and repose of a beautiful counten- 
ance receive expression by the delineation of de- 
tached features, J.N. 

The Hon. Matthew H. Carpenter, former United States 
Senator from Wisconsin, favors me with the following 
letter. J.N. 

DEAR Sir — Returning from Washington I have just 
found yours of the 18th. I have read your two articles 
in the LAw JouRNAL on Rufus Choate. Your articles 
are an excellent and truthful generalization of his 
character, professional and political.* 

He was more than a father to me, and I loved him 
next to idolatry. I studied law with him in 1847 and 
1848. The most striking of all his characteristics was 
his regard for the feelings of others. Whatever he 
might say in the excitement of a trial in regard to the op- 
posite party, or even of witnesses whom he disbelieved, 
he was, in his office, and in all professional and social 
intercourse, most considerate of the feelings of others. 
I never heard him speak an impatient or angry word 
in my life. Especially to young men did he show this 
tender consideration. Webster’s presence overawed 
a young man; Choate impressed the young man with 
his greatness, but he did so by lifting him for the time 
up to his own level. His genius seemed to be an in- 
spiration to every young man who entered his pres- 
ence; and those who had the honor of his acquaintance 
regarded him with an admiration akin to hero-worship. 
Even the old man who tended the fire in the office 
never entered Mr. Choate’s room, without receiving 
some kindly salutation. His name was John — John 
what I never knew. But Mr. Choate always called 
him Johannes with a tone of tenderness and affection 
which delighted him and which lingers in my ear to 
this day. 

One of Mr. Choate’s characteristics was to idealize 
every thing. His perception of subtle analogies 
tinged his mind, and appears in his atterances; in his 
mental atmosphere all things however common or 
even unclean became transformed, beautiful. 

Another feature was his charity. From whomsoever 
would borrow he turned not away. I remember an 
occasion when he was exceedingly driven in the prep- 
aration of a brief, which had to be printed for use the 
next morning. He was examining the authorities and 
dictating to me, as hisamanuensis. By some inadvert- 
ence, his door was not locked, as it usually was, and a 
squalid beggar made his way to Mr. Choate’s presence. 
He had all day refused to see lawyers, doctors, authors 
and others. But seeing the old man he turned to me 
and said, ‘*My boy, charity is a privileged subject, 
always in order. Let us hear what the old man has 
to say.” After listening for a while, he determined 





*Referring possibly to articles from other hands which 
appeared in the JOURNAL in August and September last — 
if so,a lapse of memory, as I notified all my correspondents 
that I was not entitled to the credit of their production. 

J.N. 
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to give him three dollars, and made faithful search 
through his pockets, without finding the amount. He 
then borrowed the money of me, and gave it to the 
old man; and the next morning when he came into 
the office with three or four overcoats on, he had three 
dollars in his hand, which he threw down on my table 
saying, ‘‘ There is nothing quite so mean as borrowing 
a small sum of money and forgetting to pay it.’ 

He always stood in awe of Webster, and spent 
nights in preparation when about to contend with him 
at the bar. This I never could understand; as a mere 
lawyer I think Choate as much the superior of Webster 
as Webster was the superior of lawyers generally. His 
knowledge of the law, his readiness in using all his 
resources, legal, literary, historical or poetical; his 
power of advocacy; the magnetism of his presence; 
the absolute enchantment in which he wrapt both 
court and jury, never were equaled in any other man, 
I believe. I remember an instance of one of Choate’s 
clients coming into his office in great glee, and inform- 
ing Mr. Choate that he had just met his antagonist, 
who had said he expected to be beaten in the case; 
because he had nobody but Mr. Webster, who would 
pay no attention to the case until it was called for 
trial, while Mr. Choate would be thoroughly prepared 
on every point. Mr. Choate seemed to be rather dis- 
pleased than flattered, and turning to his client ina 
solemn, almost tragic, manner he said, ‘‘ Beware of 
any hope that rests upon undervaluation of Mr. Web- 
ster. He will be there on the morning of the trial 
with one case from the term reports, exactly in point, 
and if we escape with our lives, so much the better 
for us.” 

I think he had formed the resolution that no man 
should leave his office except in a pleasant mood, if 
not inaroar of laughter. I remember on one occa- 
sion a clergyman came to consult him about a matter 
full of sorrow. During the consultation Mr. Choate 
was very much affected, and I kuew from his tremu- 
lous tone, without looking, that his eyes were filled 
with tears. I thought at that time that the old clergy- 
man would be an exception, but I was mistaken. Mr. 
Choate followed him to the door and opened it, and 
made some remark which I did not hear, but which 
literally convulsed the old clergyman. 

Mr. Choate’s wit and humor were all the more 
effective from the fact that God never put upon a 
man, except perhaps Lincoln, so sad a face. 

During all the time 1 was with him, his health was 
more or less disturbed, and his face was eloquently 
expressive of constant anguish. Many atime I[ have 
seen him come into the office from the court room, the 
personification of weariness and sorrow, so much so 
that often merely looking in his face has forced the 
moisture to my eyes. But the tear never reached my 
cheek before he would set me laughing with some 
quaint remark. I remember his coming into the office 
and telling me that the Supreme Court of Massachu- 
setts had just decided an important cause against him, 
evidently to his great surprise. He threw down 
some books and papers on his desk, and, after telling 
me of the decision, added in a half serious, half play- 
ful way: ‘“‘Euerv judge on that bench seems to be 
more stupid than every other one; and if I were not 
afraid of losing the good opinion of the court, I would 
impeach the whole batch of them.’’ Yet, notwith- 
standing such badinage, his reverence for the court, 
and especially for Chief Justice Shaw, was unbounded. 
Asa further instance of such pleasantry, Stevenson, 





the sculptor, told me that he was once engaged in 
carving a lion of exaggerated size; that while he was 
engaged on the head and mane, Mr. Choate took the 
liveliest interest in the work, calling every morning as 
he came down, and every evening on his way home, to 
mark its progress. Stevenson, being curious, asked 
Mr. Choate why that work interested him so much. 
‘““Why,” said Mr. Choate, ‘‘ that is the best likeness of 
Chief Justice Shaw that I ever saw.”’ 

His complete mastery over the melancholy, the 
gloomy emotions of human nature has reconciled me 
to Shakspeare’s representation of Richard III making 
love to Anne in the funeral procession of her husband. 
Had Mr. Choate thus met her, he could have lifted the 
shadows from her heart. 

Icould goon much longer without being weary of 
the subject; and although this has been dictated in 
haste, it may be some confirmation of the view of Mr. 
Choate’s character which you have so admirably set 
forth. Yours truly, 

Matt. H. CARPENTER. 
—_—— > ———— 


SUBMISSION OF CASE TO JURY — DEFENSES 
TO MUNICIPAL BONDS. 
N the case of Board of County Commissioners, plain- 
tiffs in error, v. Clark, just decided by the Supreme 
Court of the United States, the action was upon the 
interest coupons of county bonds issued in aid of a 
railroad under the laws of Kansas. The statute re- 
quirements, preliminary to the issue of the bonds, 
were complied with. The bonds were purchased by 
plaintiff from the First National Bank of Junction 
City, where they were deposited for sale. The defense 
to the action was, among other things, that the railway 
company were guilty of fraud and concealment in 
respect to the solvency of sureties on a bond given by 
it, and in respect to an amendment of its charter, in 
its negotiations with the county officials when the 
bonds were issued. The judge at trial gave to the jury 
certain instructions, among which were these: (1) 
That there is no evidence to go to the jury to show that 
the First National Bank had notice, at or prior to the 
purchase of the bonds, of the fraudulent character of 
the representations made by the railway company 
which induced the authorities of the county to accept 
the bond given by the company to complete the rail- 
way, as stipulated in the proposition submitted to the 
qualified voters of the county. (2) That if the bank 
gave value for the bonds, and purchased them before 
due, without notice of the fraud set up and relied on 
by the county in respect to the bond given in evidence, 
and sold the bonds in suit to the plaintiff, he is entitled 
to recover on the bonds, though he had notice when 
he obtained them, that the county claimed they were 
fraudulent, and that a suit was pending contesting 
their validity, the record of which had been intro- 
duced in evidence. (3) That the amendment of the 
charter of the railway company is no defense, if the 
bonds in suit were purchased by the bank before due, 
and for value. The Supreme Court sustained the in- 
structions, saying in regard to the first one: 

Judges are no longer required to submit a case to the 
jury merely because some evidence has been intro- 
duced by the party having the burden of proof, unless 
the evidence be of such a character that it would war- 
rant the jury to proceed in finding a verdict in favor 
of the party introducing such evidence. Ryder v. 
Wombwell, Law Rep., 4 Exch. 39. 
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Decided cases may be found where it is held that if 
there is a scintilla of evidence in support of a case, the 
judge is bound to leave it to the jury, but the modern 
decisions have established a more reasonable rule, to 
wit: That before the evidence is left to the jury, there 
is, or may be in every case, a preliminary question for 
the judge, not whether there is literally no evidence, 
but whether there is any upon which a jury can prop- 
erly proceed to find a verdict for the party producing 
it, upon whom the burden of proof is imposed. Law 
Rep., 2 Priv. Council Apps. 335; Improvement Co. v. 
Munson, 14 Wall. 448; Pleasants v. Fant, 22 id. 120; 
Parks v. Ross, 11 How. 373; Merchants’ Bank v. State 
Bank, 10 Wall. 637; Hickman v. Jones, 9 id. 201. . 

Apply that rule to the question before the court, and 
it is clear that the ruling of the Circuit Court was cor- 
rect, as there is no evidence reported in the transcript 
which would have warranted the jury in finding the 
issue for the defendants. Jewell v. Parr, 13 C. B. 916; 
Toomey v. Railway, 3 ©. B. (N.S.) 150; Wheelton v. 
Hardisty, 8 Ell. & Bl. 276; Schuchardt v. Allen, 1 Wall. 
369; Grand Chute v. Winegar, 15 id. 369. 

In respect to the second instruction the court says: 
That the exception to it presents a question of com- 
mercial law. Standard authorities show that where a 
negotiable instrument is originally infected with 
fraud, invalidity, or illegality, the rule is that the title 
of the original holder being destroyed, the title of 
every subsequent holder which reposes on that founda- 
tion, and no other, falls with it. Byles on Biils, 118. 

Where the theory that the plaintiff paid value for 
the instrument depends solely upon the prima facie 
presumption arising from the possession of the instru- 
ment, the defendant may, if the pleadings admit of 
such a defense, prove that the instrument originated 
in illegality or fraud, and the rule is if he establishes 
such a defense that a presumption arises that the sub- 
sequent holder gave no value for it, and it is also true 
that such a presumption will support a plea that the 
holder is a holder without consideration, unless the 
presumption is rebutted by proof that the plaintiff 
paid value for the instrument, in which event the 
plaintiff is still entitled to recover. Fitch v. Jones, 5 
Ell. & B. 238; Smith v. Bracne, 16 Q. B. 244; Hall v. 
Featherstone, 3H. & N. 287; 2 Pars. on Bills and Notes, 
438. 

But the rule is different when the question is whether 
the indorsee and holder had notice of the prior equi- 
ties between the antecedent parties to the instrument. 
Holders of such instruments, under such circum- 
stances, are not obliged to show that they paid value 
for the instrument until the other party has clearly 
proved that the consideration was illegal, or that it 
was fraudulent in its inception, or that it has been lost 
or stolen before it came to the possession of the holder. 
Wheeler v. Guild, 20 Pick. 551; Collins v. Martin, 1 
Bos. & Pul. 648; Miller v. Race, 1 Burr, 452; Peacock 
v. Rhodes, 2 Doug. 682. 

Possession, even without explanation, is prima facie 
evidence that the holder is the proper owner or lawful 
possessor of the instrument, and the settled rule is 
that nothing short of fraud, not even gross negligence, 
is sufficient to overcome the presumption and invali- 
date the title of the holder as inferred from his actual 
custody of the instrument. Goodman v. Harvey, 4 
Ad. & Ell. 780; Goodman v. Simonds, 20 How. 367; 
Uther v. Rich, 10 Ad. & Ell. 784; Arbouin v. Anderson, 
1 Ad. & Ell. (N. 8.) 498. 

None of these propositions can be controverted, and 





it follows that where the first indorsee purchases the 
instrument before due, and pays value, without notice 
of any prior equities, the second indorsee holding 
under the first takes a good title, even though he had 
notice of such prior equities, if he purchased the in- 
strument in the regular course of business before it 
became due, for the reason that he took a new and 
independent title under another indorser. Bailey v. 
Bidwell, 13 Mees. & Wels. 15. 

Notice of such prior equities cannot affect the title 
of the second holder, if he acquired title from a prior 
holder who had no such knowledge. Byles on Bills 
(5th Am. ed.), 118; Story on Notes, §196; Story on 
Bills, § 220. 

In conclusion the court says: Bonds of the kind ex- 
ecuted by a municipal corporation to aid in the con- 
struction of a railroad, if issued in pursuance of a 
power conferred by the legislature, are valid commer- 
cial instruments, and if purchased for value in the 
usual] course of business before they are due, give the 
holder a good title, free of prior equities between an- 
tecedent parties, to the same extent as in case of bills 
of exchange and promissory notes. Such a power is 
frequently conferred to be exercised in a special man- 
ner, or subject to certain regulations, conditions, or 
qualifications, but if it appears that the bonds issued 
show by their recitals that the power was exercised in 
the manner required by the legislature, and that the 
bonds were issued in conformity to the prescribed reg- 
ulations, and pursuant to the required conditions and 
gualifications, proof that any or all of the recitals are 
incorrect will not constitute a defense to the corpora- 
tion in a suit on the bonds or coupons, if it appears 
that it was the sole province of the municipal officers 
who executed the bonds to decide whether or not there 
had been an antecedent compliance with the regula- 
tions, conditions, or qualifications which it is alleged 
were not fulfilled. St. Joseph Township v. Rogers, 16 
Wall. 659; Town of Coloma v. Eaves, 2 Otto, 484. 

————____—__ 
LAND GRANT RAILWAYS—RIGHT OF 
UNITED STATES TO FREE USE OF. 


SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1876. 


LAKE SUPERIOR AND MISSISSIPPI RAILROAD CO., ap- 
pellant, v. UNITED STATEs. 
By - of May 5, 1864, Congress made a grant of land to aid 


n the construction of plaintiff’s railroad. This act 
contained the following provision: * The said railroad 
shall be and remain a public highway for the use of 
the government of the United States free from all toll 
or other charges for [upon] the transportation of any 
property or troops of the United States.”’ Held, that 
this clause secures to the government only a free use of 
the railroad, and that it does not entitle the govern- 
ment to have troops or property transported by plaintiff 
over such railroad free of charge for transporting the 
same. (Justices Miller, Clifford, Swayne and Davis dis- 
senting.) 
PPEALS from the Court of Claims by the plaintiffs 
in actions brought by the Lake Superior and Mis- 
sissippi Railroad Company, and the Atchison, Topeka 
and Santa Fe Railroad Company, against the United 
States, for compensation for transportation. The facts 
appear in the opinion. 

Mr. Justice BRADLEY delivered the opinion of the 
court. 

Congress, in most of the legislative acts by which it 
has made donations of public lands to the States in 
which they lie for the purpose of aiding in the con- 
struction of railroads, has stipulated that the railroads 
so aided shall be public highways for the use of the 
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government free from all tolls or other charge for 
transportation of its property ortroops. The question 
has arisen between the railroad companies owning 
these roads and the officers of the government, whether 
this reservation includes the free use of the roads 
alone, or transportation also. The companies claim 
that if they give to the government the free use of 
their roads, it is all that is required of them. The 
government claims that it is entitled to have free 
transportation on the roads, and that it is the duty of 
the companies to perform it; and Congress has re- 
fused compensation for such transportation, giving the 
companies, however, the right to appeal to the Court of 
Claims. That court having been appealed to, and hav- 
ing decided adversely to the companies, they have ap- 
pealed to this court and the cases are now before us 
for consideration. 

The manner in which the question arises is stated 


with sufficient accuracy by the counsel of one of the- 


appellant companies, as follows: 

** Was the plaintiff, by reason of being a:land grant 
railroad, bound to transport the troops and prop- 
erty of the United States free of charge, or had she 
a right to a reasonable compensation for such ser- 
vices? * * * 

“The act of May 5, 1864 (13 Stats. 64), made a grant 
of land in the usual form to the State of Minnesota, 
to aid in the construction of plaintiff's road. That 
act contained the following provisions: * And the said 
railroad shall be and remain a public highway for the 
use of the government of the United States, free from 
all toll or other charge for’ [upon] ‘transportation of 
any property or troops of the United States.’ § 5, p. 
65. The 7th section provides: 

«That the United States mail shall be transported 
over said road under the direction of the Post-Office 
Department, at such price as Congress may, by law, 
direct; provided, that, until such price is fixed by 
law, the Postmaster-General shall have the power to 
determine the same.’ 

“ By the act of Congress of June 16, 1874 (18 Stats. 
74), making appropriations for the army for the fiscal 
year ending June 30, 1875, it was provided, ‘that no 
part of the money appropriated by this act shall be 
paid to any railroad company for the transportation 
of any property or troops of the United States, over 
any railroad which, in whole or in part, was con- 
structed by the aid of a grant of public land, on the 
condition that such railroad should be a public high- 
way for the use of the government of the United 
States, free from toll or other charge, or upon any 
other conditions for the use of suéh road for such 
transportation; norshall any allowance be made out of 
any money appropriated by this act for the transpor- 
tation of officers of the army over any such road when 
ou duty and under orders as a military officer of 
the United States. But nothing herein contained 
shall be construed as preventing any such railroad 
from bringing a suit in the Court of Claims for the 
charges for such transportation, and recovering the 
same, if found entitled thereto by virtue of the laws 
in force prior to the passage of thisact.’ * * * 

“The case turns upon the construction that should 
be given to the clause in the act of 1864, which de- 
clares that ‘the said railroad shall be and remain a 
public highway for the use of the government of the 
United States, free from all toll or other charge for 
[upon] the transportation of any property or troops of 
the United States.’ ”’ 





And the counsel for the appellants analyzes this pro- 
vision as follows: ‘ 

“This is a legislative declaration of three things: 
1. That the railroad shall be a public highway. 2. That 
the United States shall have the right to use the same 
for the transportation of its troops and property. 3. 
That the United States, in the transportation of its 
troops and property over such railroad as a public 
highway, shall not be required to pay toll or other 
charges.”’ 

It is somewhat singular that a provision apparently 
so simple in its terms should give rise to such a wide 
difference of opinion as to its true construction. The 
difficulty arises from the peculiar character of a rail- 
way as a means of public travel and transportation. 
The case of a turnpike or a canal would have furnished 
no difficulty whatever. Those thoroughfares are usu- 
ally constructed and owned by companies who have 
nothing to do with transportation thereon. They 
merely furnish the thoroughfare. Had the provis- 
ion in question related to public works of this kind, 
it would have been clear that the right reserved to the 
government would have been merely the right to use 
the works themselves (the turnpike or the canal) free 
from toll. The words ‘‘free from all toll or other 
charge for the transportation of property or troops,” 
would have referred, by necessary implication, to 
transportation performed by the government itself, 
either in its own carriages or vessels, or in carriages 
or vessels procured and employed at its expense. No 
one would imagine for a moment that the turnpike or 
canal company would be bound to furnish the means 
of transportation, much less the propelling power and 
labor for performing it. 

Indeed, Congress has, in several instances, com- 
mencing as far back as 1824, made donations of right 
of way, or grants of land, for canals and turnpikes, 
and has made almost the exact reservation contained 
in the railroad grants. The first was that made May 
26, 1824, authorizing the State of Indiana to connect 
the Wabash River with the Miami of Lake Erie, and 
the reservation was in these words: ‘*‘ And provided 
further, that the said canal, when completed, shall be 
and forever remain a public highway for the use of the 
government of the United States free from any toll or 
charge whatever for any property of the United States, 
or persons in their service in public business, passing 
through the same.”’ 4 Stats. 47. 

On the 2d of March, 1827, an act, with precisely the 
same reservation, was passed, making a grant of land 
to the State of Illinois, to aid in opening a canal to 
unite the waters of the L[llinois river with those of 
Lake Michigan. 4 Stats. 234. On the 2d of March, 
1833, an amendment to this act was passed, which de- 
clared ‘‘ that the lands granted to the State of Illinois, 
by the act to which this is an amendment, may be 
used and disposed of by said State for the purpose of 
making a railroad instead of a canal as in said act 
contemplated; * * * provided, that if a railroad 
is made in place of a canal, the State of Illinois shall 
be subject to the same duties and obligations, and the 
government of the United States shall be entitled to 
and have the same privileges on said railroad which 
they would have had through the canal if it had been 
opened.’’ Evidently the only thing reserved in this 
case was the use of the road. 

It will be observed that the last cited act was passed 
in 1833, when railroads were about being introduced 
as means of public communication in this country. 
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It is undoubtedly familiar to most of those whose 
recollection goes back to that period, that railroads 
were generally expected to be public highways on 
which every man who could procure the proper car- 
riages and apparatus would have the right to travel. 
This was the understanding in England, where they 
originated. The railway clauses consolidation act, 
passed in 1842, provided in detail for the use of rail- 
ways by all persons who might choose to put car- 
riages thereon, upon payment of the tolls demandable, 
subject to the provisions of the statute and the regu- 
lations of the company. Acts of 5 and 6 Vict., c. 55. 
And suits were sustained to compel railway compa- 
nies to keep up their roads for the use of the public. 
King v. Severn R. Co., 2 B. & A. 646; Queen v. Grand 
Junction, 4 Q. B. 18; 2 Redf., § 249; Pierce’s American 
Railway Law, 519. Most of the early railroad char- 
ters granted in this country were framed upon the 
same idea. Thus the charter of the Mohawk and 
Hudson Railroad Company, granted by the legislature 
of New York in 1826 (which was one of the earliest), 
after giving the company power to construct the road, 
provided as follows: ‘‘ And shall have power to regu- 
late the time and manner in which goods and passen- 
gers shall be transported, taken, and carried on the 
same, as well as the manner in which they shall col- 
lect tolls and dues on account of transportation and 
carriage, and shall have power to erect and maintain 
toli-houses and other buildings for the accommoda- 
tion of their concerns.’’ Laws 1826, 289. In subse- 
quent charters, granted in 1828, and succeeding years, 
the intent is still more plainly expressed. Thus, in the 
charter of the Ithaca and Owego Railroad Company, 
it is provided ($9): ‘* The said corporation shall have 
power to determine the width and dimensions of the 
said railroad; to regulate the time and manner in 
which goods and passengers shall be transported 
thereon; and the manner of collecting tolls for such 
transportation; and to erect and maintain toll-houses, 
etc. §11. The said corporation may demand and re- 
ceive from all persons using or traveling upon said rail 
the following tolls, to wit: for every ton weight of 
goods, etc., three cents per mile for every mile the 
same shall pass upon the said road, and a ratable pro- 
portion for any greater or less quantity; for every 
pleasure carriage, or carriage used fur the conveyance 
of passengers, three cents per mile in addition to the 
toll by weight upon the loading. § 12. All persons 
paying the toll aforesaid may, with suitable and 
proper carriages, use and travel upon the said railroad, 
subject to such rules and regulations as the said cor- 
poration are authorized to make by the 9th section of 
this act.’ Laws of 1828,17. Substantially the same 
provisions were contained in other charters granted 
in 1828 and 1829. Laws of 1828, 197, 228, 296, 307, 403, 
474. Laws of 1829, 252. In 1830 and subsequent years 
an abbreviated formula was employed, but still ap- 
parently recognizing the possible use of the roads by 
the public; giving, amongst other things, express 
power to regulate the time and manner in which 
goods and passengers should be transported thereon, 
and power to erect toll-houses, etc. So in the early 
charters granted by the legislature of Massachusetts, 
it was usual, after granting a toll upon all passengers 
and property conveyed or transported upon the road, 
to provide that the transportation of persons and 
property, the construction of wheels, the form of cars 
and carriages, the weight of loads, etc., should be in 
conformity to such rules, regulations and provisions 





as the directors should prescribe, and that the road 
might be used by any persons who should comply with 
such rules and regulations. This formula was con- 
tinued down to 1835. See 2 R. R. Laws and Charters, 
41, 60, 67, 77, 95, 103, 117, 124, 1382, 141, 166, 195, 215. Like 
provisions were inserted in various charters granted 
by the legislature of Maine, some as late as the year 
1837; and in 1842a genera] law was passed, requiring 
every railroad company whose road should be con- 
nected with that of another company, to draw over 
their road the cars of such other company; and on re- 
fusal so to do, the latter company was authorized to 
run its cars with its own locomotives over such road, 
being subject to the general regulations thereof. See 
1R. R. Laws and Charters, 8, 22, 60, 63, 77, 310. Sim- 
ilar provisions as to the use of railroads by the public 
are contained in several early charters granted by the 
legislature of New Hampshire, coming down to a 
period as late as 1844. 1 R.R. Laws and Charters, 
325, 335, 343, 364, 378, 411. In that year a statute was 
passed entitled ‘‘ An act to render railroad corpora- 
tions public in certain cases,’’ etc., by one section of 
which it was provided, that said corporations, when- 
ever thereto required by the legislature, should per- 
mit all persons to run locomotives and cars on their 
road. Id. 648. 

In New Jersey, not only did the railroad charters 
contain provisions similar to those above quoted with 
regard to the authority of the directors to regulate 
the construction of carriages to be used on their roads, 
the weight of loads to be carried, the times of starting 
and the rate of speed, but expresssly declared that 
such roads should be public highways. See Charter of 
Camden and Amboy R. R. Company, Feb. 4, 1830. 
The charter of the New Jersey Railroad, passed in 
1832, distinguished between tolls for transportation in 
the cars of the company and those of other persons; 
and provided that no farmer should be required to pay 
any toll for the transportation of the produce of his 
farm to market in his own carriage, weighing not 
more than one ton when the load did not exceed one 
thousand pounds. 

The charter of the Philadelphia and Trenton Rail- 
road Company, granted by the legislature of Pennsyl- 
vania in 1832, expressly made the road a public high- 
way, and contained various provisions adapted to a 
road of that character; and no doubt similar pro- 
visions were contained in other charters granted in 
that State. 

In the case of Boyle v. The Philadelphia and Reading 
R. R. Co., 54 Penn. 310, decided in 1867, the Supreme 
Court of Pennsylvania held that the charter of the 
latter company made the road a public highway on 
which all persons might place vehicles of transporta- 
tion on conforming to the regulations of the company; 
and that in limiting the amount of ‘tolls’? demand- 
able for transportation on the road, the legislature had 
reference to ‘tolls’ charged to other parties using the 
road, and not to the freights or charges for transporta- 
tion which the company itself was authorized to de- 
mand when performing transportation. 

In Missouri, as late as the year 1847, the legislature, 
when incorporating the Hannibal and St. Joseph Rail- 
road Company, subjected it to the same restrictions and 
gave to it the same privileges before imposed and con- 
ferred on the Louisiana and Columbia Railroad Com- 
pany, created in 1837; amongst which was the following, 
namely: ‘‘that the company should have power to pre- 
scribe the kind of carriage to be used on its road, by 
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whom, whether to be propelled by steam or other power, 
all cars being subject to the discretion of the company, 
and no person to put any carriage on the road without 
its permission; and the company was authorized to 
charge tolls and freight for the transportation of per- 
sons, commodities or carriages on the road; and it was 
declared that the State and the United States should 
have the right, in time of war, to use said road in trans- 
portation of troops or munitions of war in preference 
to all other persons.’’ Missouri Railroad Laws, 8-13. 
In reference to this railroad (among others), Congress, 
in 1852, made a grant of land to the State of Missouri 
with the same reservation now under consideration, 
“that the said railroads shall be and remain public 
highways for the use of the government of the United 
States,’’ etc. 10 Stats. 9. Read in connection with the 
charter of the railroad, which the rule relating to laws 
in pari materia requires, it is certain that, in this case 
at least, the reservation has relation to the use of the 
railroad alone, and not to the transportation service of 
the company. 

On the other hand, in Maryland, from the first rail- 
road charter granted in 1826, namely, that of the Bal- 
timore and Ohio Railroad Company, the legislature has 
prohibited the use of railroads by any other company 
or person than the companies owning the same, except 
with their consent. But even this legislation is a re- 
cognition of the distinction between the railroad con- 
sidered as a structure adapted to general use, and its 
actual use by placing vehicles and conducting trans- 


portation thereon. See Laws of Md., 1826, ch. 123, §18, ° 


and charters in subsequent years in the Session Laws. 

It is undoubtedly true that in practice, railroads, as 
a general thing, are only operated by the companies 
that own them, or by those with whom they have per- 
manent arrangements for the purpose. These com- 
panies have a practical if not a legal monopoly of their 
use. The great expense of constructing and managing 
cars and motive power fit to be used on railroads, as 
they have actually developed, the difficulty of strict 
compliance with the regulations adopted, and the di- 
versified ways in which the companies could make the 
transportation business uncomfortable to those who 
might attempt to carry it on, are a most effectual se- 
curity against any interference with their business as 
carried on by themselves. And in some of the States 
where railroads were originally declared public high- 
ways, the right of the public to use them has been ex- 
pressly abrogated, as in Massachusetts, for example, 
by the act of 1845. See Railroad Lawsand Ch., 648. 

But the ascertained impracticability of the general 
and indiscriminate public use of these great thorough- 
fares does pot preclude their use by transportation 
companies having no interest in the roads themselves. 
Such companies, iu fact, are actually engaged in con- 
ducting a vast carrying business on the principal lines 
of railroad throughvut the country. Nor does it pre- 
clude the idea, that it may be of great importance to 
the government, in conducting its various operations 
in peace and in war, to have the free use of railroads 
as thoroughfares whenever it chooses to assume the 
conduct and management of its own transportation 
thereon. 

Be this, however, as it may, the general course of le- 
gislation referred to sufficiently demonstrates the fact 
that, in the early history of railroads, it was quite gen- 
erally supposed that they could be public highways in 
fact as wellasin name. This view pervaded the lan- 
guage of most charters granted at that period, many of 





which still remain in force, and the railroads con- 
structed under them are, theoretically at least, public 
highways to this day. This fact affords the only ex- 
planation of much of the language used, not only in 
those early charters, but in many of those which have 
been granted since, the latter adopting, as was natural, 
the forms of phraseology found prepared to hand. The 
language referred to is only consistent with the idea 
that railroads were to be regarded and used as public 
highways. The forms of legislative expression thus 
adopted, and coming down from a period when they 
had greater practical significance than they now have, 
bring with them an established sense which renders 
them free from all uncertainty and doubt. We know, 
as well as we know the sense of any phrase in the Eng- 
lish language which has a historical meaning and ap- 
plication, what is meant when a railroad is spoken of 
in a law as a “ public highway.’’ We know that it re- 
fers to the immovable structure stretching across the 
country, graded and railed for the use of the locomo- 
tive and its train of cars. 

But it is not alone in charters ‘which contemplate 
the creation of railroads as public highways that we 
find evidence of the understood distinction between 
railroads as mere thoroughfares, and the operations to 
be carried on upon them by means of locomotives and 
cars. This is manifest from the fact, amongst other 
things, that express power is invariably given (if in- 
tended to be conferred) to the railroad company to 
equip its road, and to transport goods and passengers 
thereon and charge compensation therefor. This prac- 
tice evidently springs from the conviction that a rail- 
road company is not necessarily a transportation com- 
pany, and that to make it such, express authority must 
be given for that purpose, in compliance with the rule 
that no power is conferred upon acorporation which is 
not given expressly or by clear implication. 

In view of the legislative history and practice refer- 
red to, it seems impossible to resist the conclusion, 
when we meet with a legislative declaration to the ef- 
fect that a particular railroad shall be a public high- 
way, that the meaning is, that it shall be open to the 
use of the public with their own vehicles; and that 
when Congress, in granting lands in aid of such a road, 
declared that the same shall be and remain a public 
highway for the use of the government of the United 
States, it only means that the government shall have 
the right to use the road; but not that it shall have the 
right to require its transportation to be performed by 
the,railroad company. And when this right of the use 
of the road is granted “free from all toll or other 
charge for transportation of any property or troops of 
the United States,” it only means that the government 
shall not be subject to any toll forsuch use of the road. 
This, we think, is the natural and most obvious mean- 
ing of the language used, when viewed in the light af- 
forded by the history of railroad legislation in this 
country. 

This was also the interpretation put by the executive 
department of the government upon the reservation 
in question prior to the passage of the acts of 1864. At 
the breaking out of the late civil war, it became a mat- 
ter of great practical importance to the railroad com- 
panies which had received grants of land subject to 
this restriction, whether they were or were not to re- 
ceive any compensation for transporting government 
property and troops in their cars. It was held that 
they were, and that a reasonable abatement should be 
made for the free use of the road to which the govern- 
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ment was entitled. The views of the war department 
were set forth in a communication from Mr. Cameron, 
Secretary of War, to the president of the Illinois Cen- 
tral Railroad Company, dated August 15, 1861, in which 
he says: ‘‘It has been decided by this department that 
the clause in your charter (9 Stats. 467, §4) gives a clear 
right to the government of the United States to the 
use of your roadway, without compensation, for the 
transportation of its troops and its property. As a 
proper compensation for motive power, cars, and all 
other facilities incident to transportation, two cents 
per mile will be allowed for passenger travel, subject 
toa discount of 331¢ per cent as due to government for 
charter privileges. Payment for transportation of 
freights, stores, munitions of war, and other public 
property, will be made at such reasonable rates as may 
be allowed railroad companies, subject, however, to 
the abatement of 331¢ per cent, as before specified.” 
A movement to compel the same company to transport 
property for the government free of charge was made 
in 1865; but was reported against adversely by learned 
committees, after receiving from the war department 
a full explanation of the reasons upon which its action 
had been based. See letter of Quartermaster-General 
Meigs to Senator Sherman, dated February 14, 1865, and 
the action of the Senate and House of Representatives, 
2d Sess. 38th Congress, Cong. Globe, vol. 68, pp. 890-902; 
1045; 1387-1389. The same views were fully expressed 
by the attorney-geveral when applied to for his opin- 
ion in 1872. 14 Opinions, 591. In accordance with these 
views settlements were made with the different com- 
panies concerned down to the passage of the act of 1847, 
suspending payment as before stated. 

It is not without significance, in this connection, that 
in other grants, when Congress intended to provide for 
transportation being performed by the railroad com- 
pany, explicit and proper language is used for that 
purpose. As in the case of the Union Pacific Railroad 
Company, chartered by Congress July 1, 1862; where 
it is enacted that the company shall transmit dispatches 
over its telegraph lines, transport mails, troops, and 
munitions of war, supplies and public stores upon its 
railroad for the government whenever required to do 
so by any department thereof, and that the government 
shall, at all times, have the preference in the use of the 
same for all the purposes aforesaid, at fair and reason- 
able rates of compensation, not to exceed the amount 
paid by private parties for the same kind of service. 

2 Stats. 493. In this case compensation was provided 
for. In other cases the transportation was to be fur- 
nished without charge. Afterthe discussion in 1865, 
before referred to, Congress made several grants of 
land with the express reservation that the government 
property should be transported over the roads con- 
cerned at cost, charge, and expense of the company 
owning and operating the same, when required by the 
United States so to do; using language entirely differ- 
ent from that under consideration in the cases now 
before the court. See acts of 1866, 14 Stats. 95, 237, 241, 
290, 338, 549. 

But suppose, in the cases under consideration, the 
States of Kansas and Minnesota, to which the land 
grants were directly made, had themselves severally 
chosen to construct the railroads in question, to be op- 
erated and used by any individuals or transportation 
corporations who might see fit to place rolling-stock 
thereon upon payment of the proper tolls; would the 
government have had any further right than that of 
using the road with its own carriages free of toll? It 











certainly could not have the right to use the carriages 
of third persons‘placed on the road. Nor, from any 
thing contained in the act of Congress, could it require 
that the State should procure and place rolling-stock 
on the road. Al) that the act reserves is the free use 
of the railroad. Of course this implies, also, the free 
use of all fixtures and appurtenances forming part of 
the road, and which are essential to its practical use, 
such as turn-tables, switches, depots, and other neces- 
sary appendages. Lord Chancellor Cottenham, in the 
case of Cother v. The Midland Railway Co., 2 Phillips, 
473, said: ‘‘ The term ‘railway,’ by itself, includes all 
works authorized to be constructed; and for the pur- 
pose of constructing the railway the company are au- 
thorized to construct such stations and other works as 
they may think proper.’’ 1 Redfield on Railways, § 105. 
The ‘‘ works ”’ referred to by the Lord Chancellor were 
those permanent and immovable appendages which 
constitute parts of the completed structure. 

We are of opinion that the reservation in question 
secures to the government only a free use of the rail- 
roads concerned; and that it does not entitle the gov- 
ernment to have troops or property transported by the 
companies over their respective roads free of charge 
for transporting the same. . 

In coming to this conclusion we do not place any great 
stress upon the use of the word “toll,’”’ as being a word 
peculiarly applicable to charges for the use of a high- 
way, as contradistinguished from the charge for trans- 
portation, which is more properly denominated 
“freight.’’ For whilst this is undoubtedly true, it 
must be conceded that, in the actual language of rail- 
road legislation, the word ‘* toll”’ is very often used to 
express the charge for transportation also. Our opinion 
is based rather upon that marked distinction which 
the mind naturally makes, and which is so generally 
made in railroad legislation between the road as a 
thoroughfare and the transaction of the carrier busi- 
ness thereon, whether by the railroad company itsetf 
or by other persons; and the manifest intent of Con- 
gress, in the legislation under review, to reserve only 
the free use of the road and not the active service of 
the company in transportation. 

The objection that it would be inconvenient for gov- 
ernment to provide locomotives and cars for the per- 
formance of its transportation, cannot be properly 
urged. The government can do what it always has 
done without experiencing any difficulty, employ the 
services of the railroad and transportation companies 
which have provided these accommodations. It might 
be very convenient for the government to have more 
rights than it has stipulated for; but we are on a ques- 
tion of construction, and on this question the usus lo- 
quendi is a far more valuable aid than the inquiry what 
might be desirable. 

Equally untenable is the idea that because railways 
are not ordinarily used as public highways, therefore 
the appellation of ‘public highways,’’ when given to 
them, must mean something different from what it has 
ever meant before, and must embrace the rolling-stock 
with which they are operated and used. Such a method 
of interpretation would set us all at sea, and would in- 
vest the courts with the power of making contracts, 
instead of the parties tothem. Itiscontended by the 
government that though it be not entitled to the active 
services of the company, but only to the use of the 
“railroad,” that, at least, this term (railroad) must be 
regarded as including the equipment of the road as a 
part thereof, and that the government should be ad- 
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judged to have the free use of the locomotives and cars 
of the company, as well as the track. But, as sug- 
gested, we cannot see any good reason for this position. 
No doubt the word, as used in certain connections and 
in particular charters and instruments, may properly 
have a wider latitude of signification, so as to include 
the equipment and rolling-stock as accessory to the 
track, constituting. together, one incorporated mass or 
corpus of preperty as the subject-matter of the par- 
ticular enactment or disposition. It is not our purpose 
to question the propriety of this view in the cases and 
for the purposes to which it may be applicable. But 
where, as in the laws under review, the railroad is re- 
ferred to throughout in its character as a road, as a 
permanent structure, and designated and required to 
be a “‘publie highway,’’ it cannot, without doing 
violence to language, and disregarding the long-estab- 
lished usage of legislative expression, as shown in the 
previous part of this opinion, be extended to embrace 
the rolling-stock or other personal property of the rail- 
road company. 

The decrees of the Court of Claims in the several 
cases must be reversed, and a new decree made in favor 
of fhe respective petitioners, in conformity with the 
principles of this opinion, that is to say: awarding to 
each of them compensation for all transportation per- 
formed by them respectively of troops and property 
of the government (excepting the mails), subject toa 
fair deduction for the use of their respective railroads. 

Miller, Clifford, Swayne and Davis, JJ., dissented. 


—_———__.____—_. 
COURT OF APPEALS ABSTRACT. 


ARBITRATION AND AWARD. 

1. Law will not presume agreement void: award with- 
out fraud upheld when possible.— The law will not pre- 
sume an agreement void as illegal or against public 
policy when it is capable of a construction which 
would make it consistent with the laws and valid. 
Curtis v. Gokey. Opinion by Allen, J. 

2. Construction of agreement: construction that ren- 
ders agreement lawful preferred. — Plaintiff and defend- 
aut being in partnership, dissolved, plaintiff purchas- 
ing the stock in trade. Defendant subsequently set 
up the same kind of business in the same town in com- 
petition with plaintiff. Plaintiff claiming that this was 
in violation of an agreement made at the time of disso- 
lution, the parties submitted the same to arbitrators 
taken from the church to which they both belonged. 
By the articles of submission the parties did not pro- 
fess to state the precise terms of the agreement, but the 
defendant agreed therein that if the decision of the 
arbitrators should be against him he would discon- 
tinue the business in question, or at his election con- 
tinue the business and pay the damages to plaintiff 
the arbitrators should award. Held, that the reason- 
able intendment of this agreement was that if the 
award should be adverse the defendant would discon- 
tinue the business in question in the town where the 
parties resided in competition with plaintiff, and that 
such agreement was not void as against public policy. 
Ib. 

3. Award free from fraud upheld if possible.—A 
liberal interpretation should be given to the submis- 
sion and the award made, to upold the latter when it 
is not attacked for corruption or misconduct of the 
arbitrators. Ib. 

(Decided Jan. 30, 1877. Reported below, 5 Hun, 555.) 





CARRIER OF PASSENGERS. 

1. Duty as to securing safety to passengers : not bound 
to guard against unknown emergencies.— A carrier of 
passengers is bound to use the strictest diligence to pro- 
tect the lives and persons of his passengers, and is liable 
for any injury which might be reasonably anticipated 
to occur in view of all the circumstances and of the 
nature of the carriage and the number and character 
of the persons being carried; but he is not bound to 
foresee and provide against casualties never before 
known and not reasonably to be expected. Cleveland 
v. New Jersey Steamboat Co. Opinion by Folger, J. 

2. Accident not before happening: where carrier not 
liable.— Defendant, who ran a boat, had provided, in 
order to close a gangway, a bar or gate, and also a rail 
and stanchions. The bar or gate, when in place, was 
sufficient to keep persons from going overboard. When 
the boat was about leaving the dock for a trip the bar 
was put in place by those in charge of the boat, but 
not the railand stanchions. Some person unauthorized 
to do so removed the bar from its place. Plaintiff, a 
passenger on the boat, was standing near this place. 
About this time the passengers on the boat suddenly 
rushed to that side of the boat to see a man overboard, 
and in so doing pushed plaintiff overboard through 
the open barand injured him. The rail and stanchions, 
if used, would have prevented the accident. The 
passengers usually carried on the boat were orderly, 
and such an accident was not shown to have ever hap- 
pened before. Held, that defendant was not negli- 
gent so as to be liable for plaintiff's injury. Ib. 

3. When person who has not paid fare is a passenger. 
— Plaintiff was on the boat intending to take passage, 
but had not procured a ticket or paid his fare. Held, 
to be a passenger, and defendants were in duty bound 
to care for him as such. Ib. 

(Decided Jan. 30, 1877. Reported below, 5 Hun, 522.] 
CHATTEL MORTGAGE. 

1. Action in equity lies to foreclose.— An action in 
equity lies to foreclose a chattel mortgage. Although 
the remedy under the power of sale usually contained 
in such a mortgage, being more speedy, is ordinarily 
resorted to, the right to foreclose by action has not 
been taken away. Bridges v. Oliver. Opinion by 
Andrews, J. 

2. Judgment of foreclosure cannot be entered in action 
brought for another purpose.—Plaintiff, as assignee of a 
chattel mortgage, brought action against P. & H., the 
mortgagors. O., a purchaser of the property from the 
mortgagors and V. & K., who purchased the same 
from O. with warranty of title and covenant against 
incumbrances, and who held the equity of redemption 
not to foreclose the mortgage but to intercept money 
due upon a judgment obtained by O. against V. & K. 
for the purchase price of the property, and to compel 
its application upon the mortgage debt. V. & K. did 
not answer but suffered a default. The complaint did 
not demand foreclosure or any relief looking to that 
end. Held, that a judgment of foreclosure could not 
be granted againt V. & K., and this would not be af- 
fected by the payment into court by V. & K. under 
the order of the court, made in the action of O. against 
V. & K. of $500 after suit commenced. Ib. 

(Decided January 30, 1877.] 
CORPORATIONS. 

Failure to file report: false report: practice, de- 
murrer.—For an omission to file any report under the 
law relating to manufacturing corporations, all the 
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trustees are liable, jointly and severally to the credi- 
tors; for making and filing a false report only such of 
the trustees as do the act are liable. Blake v. Griswold ; 
Brownell v. Same. Opinion per Curiam. 
[Decided January 30, 1877.] 

COUNTY CLERK. 

1. Fees of, statutory construction.—A county clerk 
for searches, disconnected with actions and suits at 
law and in equity, is entitled to the fees prescribed 
by the statutes other than Laws 1840, chapter 342. The 
act of 1840, mentioned ($13),was not intended as a substi- 
tute forthe provisions of the Revised Statutes, fixing 
the fees of county clerks, but only to provide for such 
fees in foreclosure actions. Curtis v. McNair. Opinion 
per Curiam. 

2. What fees county clerk entitled to wnder Revised 
Statutes.— In respect to the meaning of the Revised 
Statutes as to the fees of county clerks for searches, a 
majority of the judges (Allen and Rapallo, JJ., dis- 
seuting) were of the opinion that the statute contem- 
plated compensation for four distinct lines of searches, 
namely, (1) (2) for searching the records in the office of 
the clerk, such as deeds, mortgages and other convey- 
ances, as two separate and distinct searches, a fee 
being given for each; (3) for searching the records de- 
posited by the loan commissioners, and also (4) for 
searching the dockets of judgments. Ib. 

[Decided Jan. 16, 1877. Reported below, 6 Hun, 550.) 


EVIDENCE. 

1. In action for injury by negligence: unseaworthiness 
of bout.—In an action against the owner of a tug boat 
for loss of plaintiff's cattle, which happened while they 
were being transported upon a scow which the tug was 
towing, plaintiff gave evidence tending to show that 
the loss was caused solely by the improper and reck- 
less rate of speed at which the scow was dragged 
through the water by the tug, and defendant gave evi- 
deuce showing the unfitness of the scow for the service 
in which it was engaged. Plaintiff rested his claim 
upon the ground that the loss was caused solely by the 
negligence of the defendant and those in charge of the 
tug. Held, that evidence of the condition of the scow, 
its seaworthiness, whether the accident was imputable 
to any defect in it, or unskillfulness in its manage- 
ment, was admissible, and that, in answer to evidence 
tending to show that the scow was a safe conveyance, 
proof that it had previously foundered and sunk when 
being carefully and properly towed was also admis- 
sible Buird v. Daly. Opinion by Allen, J. (Church, 
Cc. J., dissented). 

2. Evidence of occurrences after accident.— Evidence 
that after the occurrence of the accident to the scow 
the tug reduced the rate of speed at which it was tow- 
ing, held inadmissible. Ib. 

3. Testimony of expert as to seaworthiness.— Testi- 
mony by an expert, going to show that the scow was 
unseaworthy, held admissible. Ib. 

[Decided Feb. 23, 1877.] 
NEGLIGENCE. 

1. When owner of land liable for injury to stranger 
permitted to come thereon.— Defendant, the owner of a 
lot in the center of a populous village, lying near a 
public square, for many years permitted the public to 
pass over such lot without molestation, from a street 
known as Buel street to an alley known as Exchange 
alley. There was no fence between the lot and the 
alley, nor avy other visible boundary. In the erection 
of a building upon this lot, defendant made an excava- 





tion at about ten or more feet from Exchange alley, 
which was left uncovered. The public were permitted 
to pass over the lot after the erection of the building 
was begun, as they previously had done, and plain- 
tiff, while passing over this lot at night, without his 
own negligence, fell into this excavation and was in- 
jured. Held, that defendant was liable for the injury 
so caused. Beck v. Carter. Opinion by Andrews, J. 
2. Owner of premises when liable and when not liable 
for injury to person thereon.— When the owner of land 
expressly or by implication invites a person to come 
upon the land, he cannot permit any thing in the 
nature of a snare to exist thereon, which results in 
injury to the person who avails himself of the invita- 
tion, and who, at the time, is exercising ordinary care, 
without ’being answerable for the consequences. If, 
however, he gives but a bare license or a permission to 
cross his premises, the licensee takes the risk of acci- 
dents in using the premises in the condition in which 
they are. Ib. 
(Decided Jan. 30, 1877. Reported below, 6 Hun, 604.) 


NEW YORK CITY. 


1. Alderman in, cannot claim salary as supervisor: 
construction of statutes.— Plaintiff, an alderman of the 
city of New York, brought action claiming salary as 
a@ supervisor for the months of January, February, 
March and April, 1875, under these statutes: Laws 
1871, chapter 583. which provides that each member of 
the board of supervisors of New York county shall re- 
ceive an annual salary of $2,000, and Laws 1873, chap- 
ter 763, passed June 14, 1873, which provides that each 
alderman of New York city shall be a supervisor of 
New York county. But by Laws 1873, chapter 335, it 
is provided that no officer under the city government, 
who holds an office ex officio under the county govern- 
ment, shall draw a salary for such ez officio office. The 
title of.the latter act is ‘‘An act to reorganize the 
local goverument of the city of New York,” and it 
was passed April 30, 1873. Held, that the provision in 
question related to city officers, and was not rendered 
invalid by the fact that the title of the act containing 
it did not refer to county officers, and that plaintiff 
was thereby precluded from claiming his salary as 
supervisor. Billings v. Mayor of New York. Opinion 
by Rapallo, J. 

2. Constitutional law: no board of supervisors in New 

“ork county.— Plaintiff's claim was also made invalid 
by Laws 1874, chapter 304, section 3, and by the pro- 
vision of the amendment to the State Constitution, 
that went into effect January 1, 1875 (art. 3, § 22), which 
relieved New York county from the requirement of 
maintaining a bourd of supervisors. Ib. 

(Decided February 13, 1877.] 
PLEADING. 

1. Construction of complaint.—A complaint against the 
trustees of a corporation, seven in number, alleged 
that the said defendants and G. **made and fileda 
certificate or report, a copy of which is hereto an- 
nexed,”’ and also that defendants and G. “ signed said 
certificate knowing it to be false.”” To the complaint 
acopy of the certificate was attached. This showed 
both in the body and by the names annexed that only 
four out of the seven signed it. Held, that the com- 
plaint only averred that four out of the seven defend- 
ants signed it. Blake v. Griswold. Opinion per Cur- 
iam. 

2. Demurrer does not admit conclusion of law.— H., 
one of the defendants who did not sign, demurred to 
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the complaint. Held, that he did not, by demurring, 
admit that he signed the report, nor did the other 
defendants, by demurring, admit the fact. Facts and 
not conclusions of law are admitted by demurrer. 
Averments as to the meaning of a contract set forth 
in a complaint are not admitted by a demurrer. Ib. 
[Decided January 30, 1877.] 
—————___——__ 
THE LIABILITY OF THE PROMOTER OF A 
COMPANY. 


Lonpon, February 28, 1877. 


‘WHE Lords Justices of Appeal (High Court of Jus- 

tice, Chancery Division) on the 27th February es- 
tablished, by their decision in the case of The New 
Sombrero Phosphate Co. (limited) v. Erlanger, a new 
and important application of the doctrine of con- 
structive trusts. 

The lease of a deposit of phosphate of lime, on an 
island in the West Indies, was for sale. Baron Emile 
Erlanger and others conceived the idea of buying the 
lease and forming a limited liability company to work 
the deposit. Evans, who was merely a nominee of 
Erlanger, bought the property for £55,000, and the 
company was formed. But in the prospectus a re-sale 
by Evans to the * Promoters ”’ for £110,000 was set out 
as the bargain on which the project was founded, and 
the fact of the purchase by Evans for half that sum 
was not disclosed. The venture proved unprofitable, 
and the company filed a bill calling upon the “ Pro- 
moters” to allow the contract to be annulled, or to 
account for the difference between the sum charged 
the company and the price really paid for the prop- 
erty. Vice-Chancellor Malins held that the company 
had lost their right to this repayment, if they ever 
possessed it. But the Court of Appeal (the Master of 
the Rolls and Lords Justices James and Baggallay) de- 
cided unanimously that the right is alive and valid, 
and made a decree rescinding the contract and re- 
quiring the purchase-money to be refunded. 

The judges were of the opinion that a promoter of 
a company inviting the confidence of future share- 
holders occupies a fiduciary position toward them, and 
is bound to make full and fair disclosures of the cir- 
cumstances in which he acquired the property which 
is the object of the existence of the company. 

——_@—_—_——— 
NOTES OF RECENT DECISIONS. 


Arrest in civil action: partner not liable to for fraud 
of copartner under Code of Procedure.— Where goods 
were purchased by one of the members of a firm, 
upon a credit obtained by false pretenses and repre- 
sentations, in an action against both members of said 
firm, held, that the partner who was not present, and 
had no knowledge of such purchase, could not be ar- 
rested. Section 149, sub-section 4, of the Code of 
Civil Procedure of North Carolina, provides that no 
one can be arrested unless he has been guilty of a 
fraud in contracting a debt. Sup. Ct., North Caro- 
lina, Jan. Term, 1877. McNeely & Walton v. Haynes 
(Cent. Law Journal). 

Conflict of law: statutes of limitation governed by the 
lex loci contractus.— Where a debt is barred by the 
statutes of the State in which the same is contracted, 
it will be barred in this State. Sup. Ct., Illinois, Jan. 
31, 1877. Hyman v. Boyne. 

Contempt: refusal to answer in supplementary pro- 
ceedings by advice of cownsel.— Where a witness in 
proceedings supplementary to execution refuses, by 





advice of counsel, to answer a question, but expresses 
his willingness to answer it if the court should decide 
that it is proper, which he afterward does, he cannot 
be adjudged guilty of a contempt. N. Y. Sup. Ct., 
Gen. Term, lst Dep., Jan. 26, 1877. Foley v. Rathbone 
(N. Y. Weekly Digest). 

Corporation: resolution ultra vires: rights of share- 
holder.—The shareholders of a company passed a 
special resolution authorizing the directors to expend 
a large portion of the company’s assets in purchasing 
the shares of those shareholders who desired to with- 
draw from the concern, the avowed object of the reso- 
lution being to effect a gradual winding-up of the 
company. The articles of association contained no 
clause authorizing any such diminution of the com- 
pany’s assets, but contained a clause empowering the 
directors, with the sanction of a general meeting, to 
forfeit the shares of any shareholder who directly or 
indirectly commenced or carried on any action against 
the directors or the company. A shareholder having 
commenced an action against the directors and the 
company to restrain the carrying out of the above 
resolution, his shares were forfeited. Held (affirming 
the decision of V. C. Bacon, see 15 Alb. L. J. 67), that 
the resolution was ultra vires, and that it was the duty 
of the shareholder to prevent the directors from car- 
rying it into effect. Held, also, that the forfeiture of 
the shares did not deprive the shareholder of his right 
to prevent the application of the company’s assets to 
an illegal purpose. Eng. Ct. App., Dec. 18, 1876, Hope 
v. Int. Finan. Soc. (35 L. T. Rep. LN. S.] 924). 

County: may take as trustee under a will.— A testa- 
tor in his will bequeathed the residue of his money 
after the payment of bequests, etc., to wit, that it 
should be put into the treasury of Lawrence county 
and the interest thereof to be paid to the township of 
North Beaver for the support of their poor for ten 
years, and after that the whole should become the 
money of the county. Held, that the legacy is valid, 
the law and precedents establishing the capacity of 
the county to take the trust and administer it. Sup. 
Ct., Pennsylvania, Jan. 2, 1877. County of Lawrence 
v. Leonard. 

Defense: infancy not, to action against principal upon 
criminal recognizance : pardon no defense.— An action 
on a forfeited recognizance may be maintained against 
a person who executed the same to procure his own 
personal liberty, although such person may have been 
a minor at the time he executed the same, having a 
guardian for his property, and although he may have 
executed the same without the consent of his guardian. 
And such action may be maintained, although the gov- 
ernor may have pardoned the defendant after sentence 
in the criminal action and before final judgment on 
the forfeited recognizance. Sup. Ct., Kansas, Jan. 
Term, 1877. Weatherwazx v. The State (Cent. Law Jour- 
nal). 

Gambling contract: contract for sale of grain on mar- 
gin.— A rule of the Board of Trade of the city of 
Chicago, providing that on the default of either party 
to a contract for a sale of grain upon the deposit of a 
margin to make additional deposit of security or mar- 
gin, within the next banking hour, when demanded, 
the other may give notice to consider the contract 
filled, at the market value of the article at the time of 
notice, is contrary to the law of the land, and void, as 
being in the nature of a gambling contract. A party 
demanding performance of a contract must himself 
be ready, able and willing to perform the contract on 
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his part, and must, as a general rule, tender perform- 
ance before he can put the other party in default and 
recover for a breach; and a rule of the board dispens- 
ing with such readiness or tender is void. Sup. Ct., 
Illinois, Jan. 31, 1877. Lyon v. Culbertson. 

Judgment: not lien on personal property.— There is 
no such thing as a lien of a judgment on personal 
property. A judgment is only a lien on real estate. 
All there is of a lien on personal property, in ordinary 
judgments, is, when an execution is issued and placed 
in the hands of an officer, it then creates alien. Sup. 
Ct., Illinois, Jan. 31, 1877. Lawrence v. McIntyre. 

Master and servant: duty of master as to employee 
of tender yeurs: contributory negligence.— An. em- 
ployer is bound to give persons of tender years, whom 
he employs, due caution, explanation and instruction, 
when he puts them to work in a dangerous and haz- 
ardous place, and the mere fact that the employee 
could have seen that such place was hazardous and 
dangerous by exercising his faculty of sight, is not 
sufficient of itself to hold him accountable for con- 
tributory negligence; but that is a question for the 
jury to determine from all the facts. Sup. Ct., Indi- 
ana, Nov. Term, 1876. Hartman v. Gust. 

Specific performance: of agreement for lease, when 
not enforceable by reason of laches.— The fixed rule of 
equity that specific performance of an agreement for 
a lease will not be granted after long lapse of time 
will not be relaxed merely on account of possession 
and payment of rent during the whole of such time. 
Accordingly, where in 1844 the plaintiff verbally agreed 
with the agent of a predecessor in title of D. to build 
a shop, and hold the same on lease at a rent of 5s. per 
annum, and the plaintiff built the shop and occupied 
and paid rent for it up to action brought, but no lease 
was executed, nor were negotiations for a lease had, 
and in 1876 the plaintiff sued D. for specific perform- 
ance, held, that specific performance ought not to be 
decreed. Eng. High Ct. Just., Q. B. Div., Jan. 31, 
1877. Powis v. Lord Dynevor (35 L. T. Rep. 940). 

Statute of frauds : acts under oral agreement to convey 
real estate. — The making of substantial improvements, 
pursuant to an oral agreement to convey the real 
estate improved, by a vendee in possession prior to 
and at the time of the agreement, is such a part per- 
formance as takes the agreement out of the statute of 
frauds. Sup. Ct., Minnesota, Feb. 7, 1877. Pfiffner 
v. S. & St. P. R. R. Co. (1 Syllabi, 150). 

a. 
BOOK NOTICES. 


Commentaries on Equity Juris; lence as administered in 
England and America. By Joseph Story, LL.D. Twelfth 
Edition. Carefully revised, with notes and new cases 
added by Jairus W. Perry, author of the “ Treatise on 
Trusts.”” In two volumes. Boston: Little, Brown & 
Company, 1877. 


O one at all familiar with Story’s Equity Jurispru- 

dence will think the present editor guilty of 

exaggeration in the following words which we take 
from the Advertisement to the present edition: 


“Eleven large editions of this work have been 
absorbed into the literature of the law. After such an 
indorsement, it seems little short of presumption 
either to criticise or commend it; but a careful study of 
the book in the preparation of this edition, as well as 
a study for many years of many of the topics embraced 
in it, emboldens the editor to say that this treatise is a 
wonderful exposition of the Jurisprudence of Equity. 
Its plan and purpose are vast and comprehensive. Its 
style is clear and animated. Its discussion of the 
great principles of equity are accurate and exhaustive, 
and the whole is illustrated by numerous and full 





citations of precedents, in which these great principles 
have been judicially applied in the affairs of men. It 
is an enduring monument to the industry, learning 
and genius of its distinguished author.” 

For over forty years Story’s Equity Jurisprudence 
has held its position as the highest authority on the 
subject. In it Equity was, for the first time, treated 
as a science; its doctrines were traced to their source; 
the principles were developed upon which it is main- 
tained; it was enriched from the mines of the Civil 
law and the entire equitable system assumed a philo- 
sophical character, with which it had never been in- 
vested by any preceding author. Judge Story did for 
Equity what Lord Avenmore said Blackstone did for 
law. He “first gave to it the air of a science; he 
found it a skeleton and clothed it with life, color and 
complexion; he embraced the cold statue and by his 
touch it grew into youth, health and beauty.” 

The Editor of this edition — himself the author of a 
learned and accurate treatise—has discharged his 
duty with a rare degree of fidelity, judgment and 
ability. He has displayed much care and research in 
finding out the latest phases of his subject and much 
discrimination in his selection of the matters to be 
added. Between eight and nine hundred cases selected 
from the latest and most important decisions have 
been added he tells us in the notes; but notwithstand- 
ing this addition of new matter, about a hundred 
pages have been saved in the size of each volume by a 
judicious elimination of unimportant matter and by a 
new arrangement and condensation of the notes. The 
extent of Mr. Perry’s labors are not apparent to the 
casual examiner, from the fact that the notes of the 
editors are not distinguished from each other. This 
we are inclined to regret although Mr. Perry says it 
was not thought important. The editor of such a 
work ought himself to be a writer of authority and 
character and such, fortunately, have been the editors 
of this work; and as such their notes have a value 
beyond their mere letter, and greater or less according 
as we esteem the writer. The most judicious of the 
modern editors of Blackstone have always regarded it 
advisable in retaining the notes of such former editors 
as Chitty and Christian and Coleridge to carefully in- 
dicate the author; and no less important, in our judg- 
ment, is it tha’ in the revising of our better class of law 
books, not only should the work of the editor be kept 
distinct from that of the author, but also the work of 
the several editors be separated and distinguished. 

Judge Redfield, the former editor of this work of Mr. 
Story, carried his ‘‘amending hand’? much beyond 
the limit that good taste and good judgment seem to 
prescribe. He not only added notes, but he added text, 
and “amended”’ the original to a very considerable 
extent. While Judge Redfield was a reputable writer 
and lawyer, he was not Judge Story, and his liberties 
with the text were the subject of much regret. Mr. 
Perry, while he has not deemed it advisable to relegate 
Judge Redfield’s matter to the notes, for reasons which 
he gives, and which are satisfactory, has restored all 
the original text as Judge Story left it in his fifth edi- 
tion, and has discriminated Judge Redfield’s additions 
by brackets. On the whole, we are sure that the pro- 
fession will find little to condemn, and very much to 
commend in this edition. It is every way worthy of 
the reputation which the work has for many years en- 
joyed in both England and America. In paper, type 
and binding, the two volumes are especially worthy of 
all praise. 
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me oreme Court of the State of Towa ‘By John 8. Runnells, 
eporter. Vol. V. Being Volume XLII of the series. 
Des Moines: Mills & Company, 1877. 

This volume includes the cases decided at the De- 
cember term, 1875, and the June term, 1876, thus 
bringing the reports down to a comparatively late 
date. Among the decisions of interest we will men- 
tion these, with the point passed upon in each: 

» Hingston v. 4Etna Ins. Co., p. 46: Where the appli- 
cant for insurance signed an application in blank, 
and left the same with the agent of the company, who 
without applicant’s authority, filled out the same, 
misstatements therein would not release the company 
from its liability under the policy issued upon such 
application. Throckmorton v. Rider, p. 84: The gran- 
tees of a subsequent purchaser under a fraudulent 
conveyance have the burden of proof to show that 
they purchased in good faith, and for a valuable con- 
sideration, and the recitals in the deed will not pro- 
tect them. State v. Ballingall, p. 87: The owner of 
premises upon which intoxicating liquors are kept for 
sale contrary to law, is not guilty of an offense there- 
for, if he leased them for a lawful purpose, and did 
not affirmatively assent to the sale, but merely failed 
to prevent it. Lamb v. Tucker, p. 118: Where the pur- 
chaser of mortgaged property agrees, as a part of the 
consideration, to pay the mortgage debt, this is not 
within the statute of frauds, and the mortgagee may 
maintain an action thereon. La France v. Krayer, p. 
143: A joint action cannot be maintained under the 
civil damage law against different vendors of liquor 
having distinct places of business for damages caused by 
intoxication. Varyv. The B. C. R. & M. R. Co., p. 246: 
One who is in the joint service of two employees and 
is injured in such service, has his election to sue either 
of, or both, his employers. State v. Geddis, p. 264: 
Insanity can only be pleaded as a defense when the act 
to be excused was the direct result of that mental con- 
dition. Cramer v. City of Burlington, p. 315: While 
being abroad in the streets of the city, at night, in a 
state of intoxication, is not negligence, as a matter of 
law, it is, nevertheless, a circumstance from which 
the jury may find the existence of negligence as a 
fact. Musser v. Hershey, p. 356: A riparian owner 
along the Mississippi river owns only to the ordinary 
high-water mark, the title to the bed of the river 
being vested in the public, but such owner may con- 
struct landing places, and this right is a franchise ap- 
purtenant to his riparian proprietorship. Marsh v. 
Griffin, p. 403: The insertion in a promissory note 
bearing interest, of an agreement to pay the interest 
annually, is a material alteration, and will discharge a 
surety. Proser v. City of Ottumwa, p. 509: The 
neglect of a city to repair its streets, whereby travel 
is diverted from plaintiff's ferry, which is outside 
the city, gives to plaintiff no right of action against 
the city. The cases are well reported, the head-notes 
being concise and accurate, and the statements of fact 
and points of counsel being given briefly but with 
sufficient fullness. The book contains a good index, 
and, as is usual with these reports, is well printed and 
bound. 


A ummary of Equity Pleading. Cc. C. Langdell, Dane 
Professor of Law in on ay RR, Cambridge: 
Charles W. Sever, 1877. 


This book is intended as a sort of handy volume for 
students at law and others, who desire to have ina 
small compass the leading features of a given subject. 





Such works, when well prepared, possess a very great 
value in as much as the reader may frequently read 
them over and thus become familiar with the whole 
field covered, while by the perusal of a larger work, 
which he can afford to read but once, he is apt to learn © 
only details, and those imperfectly, and perhaps over- 
look the important and essential outlines. This work 
professes to be a summary of equity pleading, whose 
purpose is to aid the student in acquiring a knowledge 
of the equity system as such, and with this view the 
writer confines himself to the system as it existed in 
England, from the earliest times to the end of Lord 
Eldon’s chancellorship. and does not attempt to notice 
the modifications of the system, which have been made 
from time to time in the different States or in Eng- 
land since the time of the chancellorship mentioned. 
After an introductory essay upon pleading in the 
ecclesiastical courts, and the origin and nature of 
equity jurisdiction and procedure, he takes up in 
their order the various steps and pleadings in an 
equity action, the topics being as follows: The bill; 
the answer; the replication and subsequent pleadings; 
demurrers and pleas; cross bills; bills of discovery; 
purchase for value without notice; discovery and 
relief; production of documents. The summary is 
carefully prepared and must prove of great value to 
those for whose use it is intended. 


Commentaries on The Criminal Law. By Joel Prentiss 
Bishop. Sixth edition; revised and greatly enlarged. 
Two volumes. Boston: Little, Brown & Company, 1877. 


Mr. Bishop explains in his Preface, much more fully 
than we could, should we try, what work he has put 
upon this edition of his Criminal Law, and wherein it 
differs from the fifth edition. He says: 

“This sixth edition does not differ from the fifth in 
its general arrangement, in the order and numbering 
of the sections, or materially in legal doctrine. Nor 
does it omit the substance of any thing important in 
the fifth. But in other respects it is essentially new. 
Nearly all of it is either rewritten, or otherwise com- 
— into briefer forms of expressions; every case 

as been compared anew with tbe original reports, to 
see that it is correctly cited; the notes are augmented 
more than a third in number of cases cited; the text 
is enlarged by what those added cases represent; it 
is by various devices made clearer; each topic is more 
easily found, and the entire work is brought down to 
the time of publication.” 

He further assures us that ‘“‘ not a section, unless a 
quoted one, stands, if I mistake not, in this edition 
exactly as it did in the last,’’ and that ‘every sen- 
tence in this work which is set down on the authority 
of the courts, was produced by me, not to any degree 
from examinations of other authors, whether English 
or American, old or new, but wholly from my personal 
examination, in the original books of reports, of the 
cases cited and others not cited.”” He has added to 
this edition 2,498 cases. To enable the reader to de- 
termine whether any case cited is cited in any other 
text-book on criminal law, either English or Ameri- 
can, he has adopted the device of printing, in the 
Table of Cases Cited, such cases as appear in other 
works, in italics, and those cases which do not appear 
in other works in Roman. He finds that there are 
printed in Roman 4,460 cases, or that nearly half the 
cases cited by him are not cited by any of the other 
authors. An indiscriminate citation of authorities, 
such as is to be found in too many of the law books 
of the day, is not only useless but injurious, as it ex- 
bausts space and time and patience; but in a work of 
this character a full citation of the authorities is de- 
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sirable. As Mr. Bishop says, ‘*They furnish to the 
practitioner and the courts the means of making a 
wider and more minute investigation of any topic or 
proposition than the limits which an author prescribes 
to himself will permit.’’ And he adds, ‘‘ Other men 
may possess abilities which I do not, but, for myself, 
I could not, by any form of digest, furnish the pro- 
fession with so helpful a guide to the cases as [ have 
done in this work, which, still, is not a digest, but a 
commentary or treatise.” 

Mr. Bishop has long held a foremost place in the 
ranks of legal authorship, and his many treatises are 
received by the bench and bar as scarcely less authori- 
tative than the adjudications of the courts. This, his 
earliest and best work, has always enjoyed peculiar 
favor. Its admirable arrangement, accuracy, com- 
pression of details, comprehensiveness of design and 
ability of execution have made it, and will continue to 
make it, long after this generation of lawyers has 
passed away, a standard authority. 


A Treatise upon some of the General Principles of the Law, 
whether of a Legal or of an Equitable Nature, including 
their Relations and Application to Actions and Defenses 
in general, whether in Courts of Co:amon Law or Courts 
of Equity, and equally adapted to Courts governed b 
Codes. By William Wait, Counselor at Law. Volume I. 
Albany: William Gould & Son, 1877. 

A work of this nature has long been needed, both by 
the legal profession and by law students. The vast 
increase during the last twenty-five years of adjudi- 
cated cases has placed it beyond the ability of private 
individuals, not merely to obtain the reports but also in 
most instances to obtain access to them, and even 
when they do accomplish the latter, to discover in the 
great mass of case law the particular decisions which 
they wish. The lawyer in active practice has but a 
small amount of time to devote to each particular 
action in which he is retained. So far as the principles 
which apply to the action are concerned, he is usually 
not ataloss; but a mere statement of principles will 
not satisfy courts, and in fact, a counsel does not fe#l 
that he is treading on safe ground unless his position 
is fortified by decided cases, resting on facts analogous 
to the one in which he is concerned. He may reach 
such cases as he needs by means of elementary treatises, 
digests and other like aids, but the work is one which 
takes time and labor, and the results are not always com- 
mensurate with the time and laboremployed. In other 
words, a counsel whose every moment possesses a con- 
siderable commercial value, is, to establish a principle 
of law, of which he is certain, to the satisfaction of a 
judge, compelled to spend a day or so in looking overa 
multitude of books, the operation being necessarily 
repeated and more or less time spent upon each 
case that a counsel has to deal with. Carrying this 
expenditure of time through all the period of a suc- 
cessful Jawyer’s practice and it will be found that he 
devotes many years, not to applying the law already 
determined to the special instances with which he has to 
do, but to discovering where the determinations of 
that law can be found. This waste of time, as it may 
be called, is in many instances, indeed, avoided by the 
employment of others to do the looking up, but it is 
not every counsel who has the business sufficient to 
warrant the payment of an assistant, who must 
needs himself be a competent lawyer, nor are all 
situated with reference to libraries, etc., so as to be 
able to make such assistance available. What would 
in most instances answer the best purpose is a brief, 
covering all subjects likely to arise in actions before 





courts, prepared by a competent hand, and referring to 
cases supporting each principle enunciated, decided in 
tte superior courts of the various States and of Great 
Britain. A work of this kind properly prepared would 
not only save a vast amount of labor, but would be 
invaluable to those practitioners whose fields of labor 
are remote from the vast collections of books, which 
are necessary in order to include all the adjudications 
thus far made by the courts. 

It is precisely such a work as this that Mr. Wait 
is producing. Possessed of aclear and logical mind, 
familiar with the whole legal literature of the English 
language, experienced in practice and the needs of the 
lawyer in the preparation of causes. and having facili- 
ties and conveniences for preparing books of this char- 
acter, unequaled elsewhere in this country, if not in 
the world, he is the one best fitted to do what every 
lawyer who has spent days and nights in thumbing 
over digests and reports in the vain endeavor to dis- 
cover some case just in point that he has seen, he can- 
not tell where, has often wished and prayed might be 
done. When the volumes which compose this treatise 
are completed, much of the work of the brief maker 
will be dispensed with. 

To the student also the volumes of this treatise must 
be of great use. The perusal of elementary works 
gives only theory, and this, while essential, does not fit 
the learner for the actual work of his chosen profes- 
sion. It is necessary for him to learn the applica- 
tion of principles to cases that arise in daily life, in 
order for him to become a practical lawyer. This 
can be done in three ways, namely. First, by going into 
the courts and watching cases that are being tried; 
this will perhaps teach the most certainly and most 
satisfactorily the application of the law, but the field 
embraced is usually small, and the student becomes 
familiar with only a few branches of legal learning. 
The second way is, to read cases in the reports; this, 
if properly done under wise supervision, gives 8 more 
general knowledge than the other way, but has the dis- 
advantage of being less practical, besides it is available 
to very few learners. The third way is by the perusal 
of a work like the one we are considering. This way 
is accessible to every student and may be combined 
with either of the other methods, if convenient, with 
advantage. We therefore can recommend Mr. Wait’s 
volumes to the law students as of great practical value 
in connection with the study of elementary works. 

We can best state the plan of the work by this extract 
from the preface: 


‘* Every person who is at all conversant with the ex- 
amination of legal questions and the trial or argu- 
ment of causes, knows that they must be founded 


upon contracts or arise from torts. The plan of this 
work is to discuss the entire subject of contracts and 
of torts. To do this properly requires a general divis- 
ion of these subjects and a separate discussion of 
each subject by itself. In every litigation it will be 
found that there is a right to be secured or protected, 
or awrong to be redressed, and that the right of action 
arises from some kind of contract, or is founded upon 
some species of tort. When a right is to be enforced, 
or a wrong is to be redressed, through the aid of the 
courts, the remedy sought must be such as the courts 
have power to grant. These remedies have for a great 
length of time been divided into such as are legal or 
such as are equitable in their nature. Generally, it 
may be said that courts of law administer the former, 
and courts of ss the latter kinds of remedies. In 
the present work all these various remedies are consid- 
ered and explained, but without discussing the rules 
of practice relating tothem. This plan secures a full 
discussion of the right and of the remedy, and will be 
exhaustively treated.” 
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OBITUARY. 


AVID A. SMALLEY, for eighteen years United 
States District Judge of Vermont, died at Bur- 
lington, in that State, on the 10th inst. He was born 
in Middletown, Addison county, Vt., April 6, 1809. 
He received an academic education, and was admitted 
to the Bar in 1831. In 1842 he was made a State sena- 
tor. He was made Collector of Customs for Vermont 
in 1853, and in 1857 was appointed United States Dis- 
trict Judge. By a special act of Congress, passed in 
1875, he was authorized to retire on full pay because 
of his long and laborious services in the service of the 
United States, but he did not take advantage of the 
privilege accorded him until about three weeks ago. 
He stood high as an advocate, and fully sustained on 
the bench the reputation he had previously acquired 
as a lawyer for ability and learning. 

Franklin Israel Moses, Chief-Justice of the Supreme 
Court of South Carolina, died of paralysis, at Colum- 
bia, in that State, on the 6th inst., aged 72 years. He 
was graduated from South Carolina College in 1823; 
was admitted to the Bar in 1824; served in the Senate 
of South Carolina from 1836 to 1866; was elected 
Judge of the Supreme Court in 1866, and was re- 
elected in 1868. He was father of Ex-Governor Moses, 
of South Carolina. 

Isaac Ames, Judge of Probate for Suffolk county, 
Massachusetts, died in Boston on the 9th inst., aged 
58 years. He was born at Haverhill, Mass., and was a 
graduate of Dartmouth College. 

Ae 
NOTES. 

E should have stated, perhaps, in connection with 

our notice of volume five of Wait’s Digest, that 
it was prepared, as stated in the preface, solely by Mr. 
James Simmons, of Wisconsin, and that Mr. Wait is 
not responsible for errors of omission or commission 
therein.—— We have received an able and timely let- 
ter from the Hon. William Beach Lawrence on * Ex- 
tradition,’’ which will be published in the Law Jour- 
NAL next week.——In this number we give the third 
installment of Judge Neilson’s articles on ‘‘Choate.”’ 
His former articles have been received with much 
favor, and especially have they been appreciated and 
approved by the old friends of Mr. Choate. In a lit- 
erary point of view they are unexceptionable— and 
in every way they are working out a biography of rare 
excellence. 


The Bar Association of St. Louis have appointed a 
special committee to revise the Practice Act of 
Missouri.——The Central Law Journal answers the 
criticisms of the St. Louis Globe-Democrat upon the 
integrity of the legal profession (that paper describing 
them as “‘divorce shysters,’’ etc.), by publishing, in a 
parallel column alongside the criticising article, cards 
of ‘divorce shysters”’ and astrologists and “‘ personal 
notices,’’ taken from among the advertisements ap- 
pearing in the Globe-Democrat. 


The question has arisen in the English courts whether 
colporteurs peddling religious tracts are ‘“‘ hawkers”’ 
and must take out a license as such.— The Marine 
Court in New York decided on the 2d inst., in the case 
of Horton v. Biggs, that service of a summons on a 
legal holiday — for instance, the 22d of February —is 
valid in this State.—— The clerk in a notary’s office in 
Alencon, France, amuses himself by writing to hump- 
backs in various parts of the country that his master 





has business with them needing their presence. Re- 
cently he brought to the office ten humpbacks at one 
time.—— At the sale by aution of Serjeant’s Inn and 
Hall, the biddings commenced at £40,000, and the 
property was ultimately knocked down to Mr. Serjeant 
Cox for £57,100. 


Bankruptcy law expenses average £65 per £1,000 in 
England and £93 per £1,000 in Scotland. They vastly 
exceed the highest of these proportions in the United 
States.—— The Memphis, Tenn., Bar and Law Library 
Association has just closed its second year. Its course 
thus far seems to have been one of prosperity. Dur- 
ing the first year books were purchased to the amount 
of $10,269.02; during the last year, to the amount of 
$2,370.95. At the close of the first year the associa- 
tion had on its shelves 3,368 books of all sorts, embrac- 
ing duplicates and law journals, bound and unbound. 
It then had complete sets of the reports of 23 States, 
broken sets of 13 States, 407 volumes English reports, 
and 234 volumes of text-books. It now has complete 
sets of the Reports of 30 States, and incomplete sets 
of 9 States. The volumes now on its shelves are as 
follows: Of American reports, 1,835; of English re- 
ports, 572; of text-books, 446; of United States Re- 
ports and statutes and digests, 374; miscellaneous and 
duplicates, held for exchange, etc., 538; making a total 
of 3,765, exclusive of law periodicals and journals. 


An association has been formed in the District of 
Columbia under the ‘title of ‘* The Patent Office Bar 
Association of the United States.”’ Its officers are as 
follows: President, Chas. F. Stansbury; Vice-Presi- 
dent, James M. Blanchard; Secretary, George 8. 
Prindle; Treasurer, Wm. D. Baldwin; Board of Di- 
rectors, Chas. S. Stansbury, James M. Blanchard, Geo. 
S. Prindle, Wm. D. Baldwin, W. C. Dodge, R. Mason, 
and Addison M. Smith.— The Tennessee dog-tax 
law has been declared unconstitutional by the Supreme 
Court of that State upon the ground that it is in vio- 
lation of the provision of the fundamental law of that 
State, that ‘all property shall be taxed according to 
its value, that value to be ascertained in such manner 
as the legislature shall direct, so that'the taxes shall be 
equal and uniform throughout the State.’’ The tax is 
imposed per capita and not ad valorem. 


The District Court of Iowa county, Iowa, has just 
determined a remarkable litigation over the title to a 


meteor. In 1875, a large meteor passed over that 
county and burst to pieces. A man named Maas found 
a fragment of it weighing about seventy-five pounds, 
in the highway where the same passes over the lands 
of the Amana Society. The finder claimed it to be his 
by the right of discovery and possession. The society 
claimed that, it being found on the highway over their 
land, it belonged to the realty by accretion from nat- 
ural causes. The court held that the fragment be- 
came a part of the realty, and, therefore, the title was 
in the society.—— A lawyer by the name of Lee Allen 
was found dead from the effects of a pistol shot in the 
office of another lawyer named Bright, at Fayetteville, 
Tenn., onthe 9th. It issupposed that he was murdered. 
— No one of the “ Molly Maguire” murderers has 
been hanged, although fifteen have been sentenced to 
death, some of them over a year ago.—— The Supreme 
Judicial Court of Massachusetts, in the case of Trask 
v. Seurle, recently decided, held that in that State, a 
mechanic’s lien would not attach for the removal of a 
building. 
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ALL communications intended for publication in the 
Law JOURNAL should be addressed to the editor, and the 
name of the writer should be given, though not necessa- 
rily for publication. 

Communications on business matters should be ad- 
dressed to the publishers. 





ALBANY, MARCH 24, 


1877. 


CURRENT TOPICS. 


(HE decision of the United States Supreme Court 

in what are termed the ‘‘ Granger” cases is at- 
tracting the attention which its importance deserves, 
not only in this country but in England. In the 
latter country it possesses an interest derived from 
its supposed effect upon the value of securities 
based upon railway property situated in certain of 
the western States, the English capitalists being 
heavy holders of such securities. This phase of 
the question is also one of cdnsiderable importance 
to many persons here, and the long delay in the 
decision of the cases mentioned was due to the cir- 
cumstance that disastrous results were feared if the 
power of local leg*slatures over the class of prop- 
erty involved should not be held in check. It was 
said by those who were interested in such property, 
that if the laws whose validity was attacked should 
be sustained, their enforcement would amount toa 
confiscation of all railway property subject to them. 
This idea became prevalent, and now that the laws 
are sustained by the tribunal of ultimate resort, 
many who hold railway stock or bonds consider 
their investments of little value, and condemn the 
decision in question as inequitable not to say erro- 
neous. We believe, however, that the commercial 
effect of the decision is misapprehended and that 
no very therefrom. 
The decision itself, separated from all consideration 


disastrous results will follow 
of results, commends itself to every one, even Eng- 
lish writers asserting that it is only the enuncia- 
tion of a doctrine uniformly adhered to by their 
own courts. 


Indeed, when the question involved in these 


Granger cases is considered without prejudice, and 
apart from the bias of interest, it is impossible to 
see how the court could have come to a conclusion 
different from the one announced. 
many intelligent, well-informed persons who did 


To be sure, 


not mean to be influenced in their opinions by any 
extraneous circumstances viewed the matter in a 
different light, and furnished strong reasons for 
their faith. Yet, we think that very many of these 
were led (perhaps unwittingly) to the position taken 
by them by a consideration of the possible conse- 
quences of unrestrained legislation in respect to 
railways and other public works, costing large sums 
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of money for their construction. Then the decision 
in the Dartmouth College case, which was believed 
to cover an analogous question, misled some to 
imagine State legislation interfering in the manner 
the enactments considered did with the use of pri- 
vate property was forbidden by the Federal Constitu- 
tion. Besides, the novel nature of the business 
regulated by the enactments and its great amount 
and far-reaching extent in some way impressed upon 
the mind that it was too important for local legisla- 
tures to deal with, and that it could be made 
amenable only to the control of the Federal Con- 
gress. But now that the highest court, after care- 
ful consideration, has passed upon the question, we 
doubt not that most of those who favored an op- 
posing doctrine will, when they re-examine the rea- 
sons for their position, discover that the decision 
made is the best one for all concerned. 


Every one who has had the misfortune to be sub- 
jected to the annoyance of a malicious suit will be 
in favor of a bill introduced in the legislature by 
Mr. Ruggles on the 19th inst. This bill provides 
that whenever, in an action for libel, slander, mali- 
cious prosecution or conspiracy, it shall be made to 
appear to the satisfaction of the court that the action 
has been brought without reasonable cause, and for 
malicious purposes, the court may grant an order 
staying proceedings therein until the plaintiff files 
security for the costs and disbursements which may 
be incurred by defendant. We trust this bill may 
become a law, and we should be pleased if a sec- 
tion could be added thereto aimed at the prevention 
of speculative litigation, which is fully as annoying 
and is apt to be just as dishonest as that which is 
malicious. Weare well aware that these two classes 
of lawsuits offer a means of livelihood to a num- 
ber of individuals who are entitled to practice at 
the bar; yet, we would not have that circumstance 
stand in the way of measures designed to put an 
end to vexatious litigation of every nature. 


Mr. Graham, the chairman of the Assembly insur- 
ance committee, has introduced a bill in relation to 
life insurance, which appears to embody all the fea- 
tures of value in the bills previously introduced. 
Its salient provisions relate to the secure invest- 
ment of the funds of the companies; to the com- 
pensation of agents and their liability; and to de- 
fenses to policies, it being provided that in actions 
hereafter brought against companies, they shall not 
be allowed to avail themselves of untrue or errone- 
ous statements, unless they can show that they were 
intentionally false and essentially material, and 
every company is to be bound by the certificate of 
its medical examiner, unless shown to be based upon 
known false statements. Other provisions guard 
against forfeiture, give the policyholder a right to 
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acts that are forbidden. The bill is skillfully drawn 
and will probably become a law, though perhaps 
with important amendments. 


The retirement of Mr. Justice Davis from the 
Supreme bench gave occasion for an interchange of 
courtesies between him and his former associates, 
and also between him and the members of the bar. 
Of course these events are usually of « very formal 
nature, and one more or less resembles all the rest. 
Yet they are considered as proper as is the formal 
leave taking of a couple of friends who are about 
to separate, and even if the compliments which are 
passed to and fro between the parties are meaning- 
less, and are only a sort of mutual admiration per- 
formance for outside effect, they do no harm and 
have this advantage that they make all parties con- 
cerned feel better. Yet the political newspapers 
have not hesitated to animadvert upon the exchange 
of courtesies we have mentioned, as being in bad 
taste, and they have also made it the excuse for 
flings, not only at Judge Davis personally, but also 
at the Supreme bench itself. It may seem useless 
for the members of the tribunal mentioned to cause 
to be entered of record an expression of regret that 
one of their number has left them, and the state- 
ment by the retiring member that the body which 
he is to leave still maintains its old position and 
reputation, may in no wise advance that body in the 
esteem of the public, yet these matters are not 
fair subjects for critical remark. It may be added, 
however, that they would not occasion remark if 
the Supreme Court had not, to some degree, been 
mixed up in politics. 


The present month seems to be fruitful in judicial 
The vacancy created 


vacancies and appointments, 
by the retirement of Mr. Justice Davis from the 
Federal Supreme Court has not been filled. Those 
existing in the Federal District Court for Vermont, 
and in the Supreme Court of Utah, have been filled, 
the former by the appointment of Hoyt H. Wheeler, 
heretofore a judge of the Supreme Court of Ver- 
mont, and the latter by that of Philip H. Emerson. 
The vacancy caused in the Supreme Judicial Court 
of Massachusetts, by the appointment of Judge 
Devens to a place in the president’s cabinet, has 
been filled by Augustus L. Soule, of Springfield. 


The proceedings of the State legislature during 
the past week, not elsewhere noticed, so far as they 
are of general interest, consisted in the introduc- 
tion of bills having in view the following purposes: 
the appointment of railroad and telegraph commis- 
sioners to gather statistics, examine corporate books 
and perform other duties of like nature; the regula- 
tion of the business of insurance brokerage, making 


vote for directors, and name penalties for various 





it compulsory upon persons engaged in that business 
to. be licensed by the superintendent of the insur- 
ance department; amending the laws relating to the 
education of school teachers, and that relating to 
compulsory education; codifying the excise laws, 
and to some extent altering them so as to make 
them nominally less stringent; preventing swind- 
ling on railroad trains by rendering one guilty 
thereof liable to indictment in any county through 
which the train on which it is committed passes. 


The disbarring of the lawyer Gale by the General 
Term of the Supreme Court for the First Depart- 
ment, has shown the public and the profession that 
there are some things that a lawyer cannot do with 
impunity. The charge against him of fabricating 
evidence, in a peculiar way, for purposes of a divorce 
suit brought by a husband against his wife, was 
indeed one that could not be lightly passed, over, 
but we are afraid that if as gross an outrage had 
been perpetrated for the purpose of enabling the 
wife to substantiate her cause, the result would have 
been'different. We have no sympathy for Gale, and 
think perhaps the bar is better off without him, but 
the facts upon which his expulsion from the bar was 
founded have a decidedly suspicious look. Another 
case also occurring in New York city last week, in 
which a lawyer named Randal was fined $7,187 for 
drawing that sum from a bank under an order of a 
court, for its transfer, which he procured while an 
order forbidding its transfer was in force, which 
fact he concealed from the court granting the order 
first mentioned, will have the effect to make mem- 
bers of the bar, indulging in sharp practices, more 
cautious. 


It is said that the Supreme Court of Pennsylvania 
has recently refused to consider the appeal of a 
person convicted of murder because the appellant’s 
papers were not printed as the rule of court requires. 
The alleged reason of the non-compliance with the 
rule was the poverty of the appellant. This has 
furnished the daily press with an opportunity to 
attack the judiciary generally, under the guise of 
criticising the acts of the judges of Pennsylvania 
in particular. The theory of the criticism made 
upon the act in question is this: The criminal who 
desires to appeal is possibly innocent, and the rule 
mentioned was established by the judges for their 
own convenience; the appellant is unable to comply 
with it, and they are able to remit its enforcement; 
therefore, if they do not in this case do so, they are 
guilty of great wrong toward an unfortunate man. 
The facts probably are, that the individual, whose 
cause the newspapers thus take up, is justly con- 
victed, and has no ground whatever for an appeal. 
The court, understanding this, do not feel called 
upon to remit a rule proper enough in itself, and 
one which the prisoner would, we opine, find no 
difficulty in complying with, if there was a shadow 
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of chance for him to establish his right to a new trial. 
If the case is so hard a one as the newspapers rep- 
resent, we would suggest that some of them show 
their good faith in the matter by offering to print 
the poor criminal’s appeal papers without charge. 
It would not involve to the one performing the work 
a very great outlay, not near as much as it does to 
write and print criticisms upon the action of the 





judges. 
atraceicinilpiahsinalesie 


NOTES OF CASES. 


‘ia the case of United States v. Snow, recently de- 

cided by the United States Circuit Court for the 
Eastern District of Tennessee, the defendant was 
indicted for a violation of section 5485 of the Fed- 
eral Revised Statutes in retaining a greater compen- 
sation than allowed by law, for prosecuting a claim 
for a widow’s pension. The statute in question pro- 
vides, that ‘‘any agent or attorney, or any other 
person instrumental in prosecuting any claim for 
pension or bounty land, who shall directly or indi- 
rectly contract for, demand, or receive, or retain a 
than is 
elsewhere provided ‘‘shall be deemed guilty of a 
The extent of the fee allowed 
The husband of the applicant in this case 


greater compensation for his services” 
high misdemeanor.” 
is $25. 
was charged on the rolls of the war department 
as a deserter, and no pension could be allowed in 
his behalf until such charge was removed. It was 
accordingly agreed between applicant and defend- 
ant, that he should first 
payment (which would be $1,200) on the pension 
for services in removing such charge, besides $10 for 
procuring the pension. The court held that de- 
fendant was not liable under the statute. The 
service performed in removing the charge of de- 


receive one-half of the 


sertion, although in aid of the pension, was a dis- 
tinct service in a different department, and the 
defendant could demand compensation over and 
above that provided for procuring the pension. 
There is no previous decision upon this point under 
the statute mentioned, but the statutes relating to 
It has been held 
that extraordinary expense and trouble in connec- 
tion with a loan may furnish the ground for extra 
compensation over and above the interest allowed by 

T. R. 52. 
change on a bill and other incidental expenses were 
allowed in addition to the legal rate of interest. 
See, also, Palmer v. Baker, 1M. & 8. 56; Baynes v. 
Fry, 15 Ves. 126; Harger y. McCulloch, 2 Den. 119; 
Thurston v. Cornell, 38 N. Y. 28. In these cases 
charges for incidental services performed, or ex- 
penses incurred by the lender in getting together 
money for the loan, or in attending upon the con- 
venience of the borrower in arranging it, which 
the borrower agreed to pay, were held not to make 
the loan usurious. See, also, Haton v. Alger, 2 


usury furnish analogous decisions. 


statute. Auriol v. Thomas, 2 Here ex- 








Keyes, 41; Hidridge v. Reed, 2 Sweeney, 155; Beadle 
v. Munson, 30 Conn. 175; Gambril v. Doe, 8 Blackf. 
140; Smith v. Silvers, 32 Ind. 321; Smith v. Muncie 
Nat. Bk., 20 id. 158. 


The case of Beck v. Carter, recently decided by 
the Court of Appeals of this State, an abstract of 
which appeared in our last issue, passes upon an 
important question as to the liability of the owner 
of uninclosed land, over which the public is per- 
mitted to pass, for injury to one passing over, who 
falls into an excavation made by such owner, and 
left unguarded. In this case defendant was the 
owner of a lot lying in the center of a populdus 
village, and between a street and alley, over which 
there was considerable travel. The lot was unin- 
closed, and there were no apparent marks defining 
the boundaries of the street and alley which ran 
contiguous to it, and it had been used by the pub- 
lic for passage from the street to the alley for many 
years without objection on the part of defendant. 
Defendant began the erection of a house on the lot, 
but the public were still permitted touse it as form- 
erly. In erecting the house defendant made an 
excavation, which was a number of feet away from 
either the street or the alley. Plaintiff, while 
passing over this lot by night, without negli- 
gence on his part fell into the excavation, which 
was left unguarded, and was injured. The court 
held the defendant liable for the injury. The 
case seems at first blush to be. in conflict with 
the doctrine of Hounsel v. Smyth, 97 Eng. C. L. 
tep. 731. Here defendant owned and worked a 
certain quarry which was situated on waste land 
between two highways. ‘This land was not fenced 
in or guarded, and all who chose were permitted to 
pass over it. Plaintiff, in passing over in a dark 
night, fell into the quarry and was injured. The 
court held that defendants were not liable for the 
injury. This case was followed by the Court of 
Appeals in Nicholson v. Erie Railway Co., 41 N. Y. 
525, 531. See, also, Binks v. So. Yorkshire Railway 
Oo., 118 Eng. C. L. Rep. 244; Howland v. Vincent, 
10 Metc. 871. The court in the principal case, how- 
ever, makes a distinction between the case of one 
who comes upon premises by the invitation of the 
owner, express or implied, and one who comes by a 
mere license or permission. In respect to the 
former, the owner is answerable for the conse- 
quences if he permits any thing in the nature of a 
snare to exist; as to the latter, he is not bound to 
exercise the same care, but the licensee takes the 
risk of accidents in using the premises in the con- 
dition in which he finds them. See, also, Corby v. 
Smith, 4 C. B. (N. 8.) 556; Barnes v. Ward, 9 id. 
392; Hadley v. Taylor, 1 L. R. (C. P.) 58; Hardeas- 
tle v. So. York. Railway Co., 4H. & N. 67; Deane 
v. Clayton, 7 Taunt. 532; Blithe v. Topham, Cro. 
Jac, 158. 
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THE ELECTORAL OFFICE. 


BY SAMUEL T. SPEAR, D. D. 

5 eames Constitution of the United States empowers 

each State of the Union to appoint, in such man- 
ner as the legislature thereof may direct, a number 
ot electors equal to the whole number of Senators 
and Representatives to which it is entitled in Con- 
gress. These electors being appointed and as- 
sembled at the time and place designated by law, 
the Constitution vests in them the threefold power of 
representative voters for President and Vice-Presi- 
dent, of canvassers or counters of their own votes, 
and certifiers thereof to the President of the Senate. 
They are voting, canvassing, and certifying officers; 
and their action, being according to law, is final 
and conclusive as to all the matters to which it re- 
lates. State laws and election proceedings under 
these laws give them the title to the office, and to 
whatever emoluments may be annexed thereto. 

Thus the essential ideas of a legal office are em- 
bodied in these electors. They are officers, known 
to and created by law, and not simply private citi- 
zens. They perform a public function. Their office 
is swi generis, yet not the less an office for this reason. 
As an existing and operating fact, it recurs once in 
every four years, and its duties are limited to a single 
day. While a most important office, it is the shortest 
lived of any in our political system. 

As to the question whether this office is a State or 
Federal office, the proper answer is that it has some 
of the qualities of both, and is not exclusively either. 
Electors are appointed by the States; they directly 
derive their title from State action; they are sub- 
ject to the authority of State laws; they represent 
and exercise the electoral power of the States; and 
in these senses they are clearly State officers. The 
Constitution of the United States, on the other hand, 
while it does not appoint them or regulate the man- 
ner of their appointment, speaks to them and at- 
taches its jurisdiction to their action, vesting in 
them powers beyond any which the States them- 
selves could grant. These powers and the mode of 
their exercise are not left simply to State discre- 
tion. Whether then we shall regard Presidential 
electors as State or Federal officers depends upon 
the aspect in which we view them. There is a legal 
truth in each aspect, and neither excludes the 
other. 

The provisions of the Constitution in reference to 
the eligibility of persons to the electoral office are 
as follows: 1 That ‘‘no Senator or Representative, 
or person holding an office of trust or profit under 
the United States, shall be appointed an elector.” 
2. That ‘‘no person shallbe * * * * [an] elector 
of President and Vice-President * * * * who, 
having previously taken an oath as a member of 
Congress, or as an officer of the United States, or as 
a member of any State legislature, or as an exec- 





utive or judicial officer of any State, to support the 
Constitution of the United States, shall have engaged 
in insurrection or rebellion against the same, or 
given aid and comfort to the enemies thereof,” unless 
Congress by a two-thirds majority in each house 
shall have removed this disability. 

These disqualifications, being established by the 
Constitution, cannot be changed by State authority. 
The constitution of Illinois, of 1848, made judges 
of the Supreme and Circuit Courts of that State in- 
eligible to any office of the United States during the 
term for which they were elected and for one year 
thereafter. The House of Representatives of the 
Thirty-fourth Congress held this to be unconstitu- 
tional, because it was an attempt to change the 
qualifications of Representatives in Congress as fixed 
by the Federal Constitution. Taney v. Marshall, 
and Foukev. Trumbull, 1 Bartlett’s Digest of Elec- 
tion Cases, 167. The Senate adopted the same doc- 
trine in the case of Mr. Trumbull, id. 619. The 
principle asserted in these cases is equally appli- 
cable to Presidential electors. The question of 
eligibility is settled by the Constitution, and hence, 
it is not competent for any State to add to or take 
from the disqualifications which it imposes. A State 
officer may be an elector. The appointment, if made, 
could not be invalidated for this reason. The Con- 
stitution is the supreme and exclusive law on this 
subject. 

Does the ineligibility, established by the Consti- 
tution, operate directly on the capacity of the States 
to appoint electors, so that the appointment of a 
person belonging to any one of the excluded classes 
would be a nullity as perfectly as if no appointment 
had been made; or does it operate upon the capac- 
ity of the person to take the office and exercise its 
powers, so that if the disqualification were removed 
subsequently to the appointment, and prior to the 
assumption of the office, the person, though ineli- 
gible at the time of the appointment, would not be 
disqualified when taking the office? This question, 
in analogous cases, has frequently arisen and been 
practically decided. 

Mr. McCrary, in his American Law of Elections, 
p. 193, says: “that it has been the constant practice 
of the Congress of the United States since the re- 
bellion, to admit persons to seats in that body who 
were ineligible at the date of their election, but 
whose disabilities had been subsequently removed.” 
Mr. John Y. Brown, who was elected to the House 
of Representatives of the Thirty-sixth Congress 
when he had not reached the age of twenty-five 
years, and was for this reason ineligible, did not 
take his seat at the first session; but, being of the 
requisite age at the second session, he ‘‘ took his seat 
unchallenged by force of the very votes cast for him 
when he was in fact ineligible.” 2 Bartlett’s Di- 
gest of Election Cases, 402, 403. The Constitution 
provides that ‘‘no person holding any office under 
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the United States shall be a member of either house 
{of Congress] during his continuance in office.” Mr. 
Robert C. Schenck was elected to the Thirty-eighth 
Congress in October, 1862, and on the following 
March was commissioned as a Major-General of 
Volunteers, and entered upon the discharge of his 
duties, but resigned the office before the meeting of 
Congress in December, 1863. This raised the ques- 
tion whether he could be admitted to a seat, and the 
answer was in the affirmative. The Committee of 
Elections, in their report on the subject, said that 
‘‘the inhibition attaches the moment the member 
enters upon the discharge of his duties as such, and 
nothing is gained by an earlier application of it.” 
Chief-Justice Chase, after alluding to the disquali- 
fications of the Constitution in respect to members 
of Congress, said that these provisions ‘‘ operate on 
the capacity to take office.” Chase’s Dec. 425. 

The same rule of construction is applicable to 
Presidential electors. It is said in the Constitution 
that certain persons shall not be members of either 
house of Congress; and so in the Fourteenth Amend- 
ment it is said that certain persons shall not be 
electors, and in the body of the Constitution also 
said that certain other persons shall not be appointed 


as electors. In all these cases the disqualifying 


inhibitions relate directly to the capacity of the 
persons to receive office and discharge its duties, 


rather than to that of the State or the people to ap- 
point or elect them to office. 
the theory that if Senators or Representatives have 
the requisite qualifications at the time of being 


Congress has adopted 


sworn into office, that is enough, even though they 
may not have had them at the time of their election. 
There is nothing in the reason of the thing and 
nothing in the language of the Constitution, to 
show that the theory should not hold equally true 
in regard to Presidential Electors. If they are 
qualified at the time of taking office, they do not 
then belong to the class of persons whom the Con- 
stitution excludes from the service. 

The Supreme Court of Wisconsin, in State v. Mur- 
ray, 28 Wis. 96, held that a person disqualified to 
take office at the time of the election, would, in the 
absence of any statutory or constitutional provision 
to the contrary, ‘‘be entitled to enter upon and 
discharge its duties, provided his disability is re- 
moved before the commencement of the term for 
which he is elected.” This is legal common sense, 
and just as good sense in application to Presidential 
electors as it is in respect to members of Congress 
or any other class of officers. 

If, however, a person disqualified to be an elector 
should, nevertheless, be regularly appointed, and 
being in due form vested, with the title to the office, 
and the question of his ineligibility not having been 
passed upon by any competent tribunal, should, 
without any removal of the disqualification, cast his 
vote as an elector, what would be the legal conse- 





quence? There have been many such cases in our 
political history, yet until the recent election they 
have called forth no particular inquiry and no deci- 
sion inregard tothem. There is, however, a general 
principle of law in respect to officers de facto that 
furnishes a reasonable answer to this question. 

‘¢An officer de facto,” said Lord Ellenborough, 
‘tis one who has the reputation of being the officer 
he assumes to be, and yet is not a good officer in 
point of law.” There is some legal defect in his 
title to the office, and hence he is not an officer de 
jure; yet he is in peaceable possession of the office 
under color of title, and this makes him an officer 
de facto. Are his acts valid in respect to the 
general public and all persons interested therein? 
Chancellor Kent, in his Commentaries, Lecture 33, 
thus answers this question: ‘‘ In the case of public 
officers who are such de facto, acting under color 
of office by an election or appointment not strictly 
legal, or without having qualified themselves by the 
requisite tests, or by holding over after the period 
prescribed for a new appointment, as in the case of 
sheriffs, constables, etc., their acts are held valid as 
respects the rights of third persons who have an in- 
terest in them, and as concerns the public, in order 
to prevent a failure of justice.” 

Chief-Justice Chase, in the case of Oasar Griffin, 
Chase’s Dec. 425, 426, said: ‘‘No instance is be- 
lieved to exist where a person has been actually 
elected and has actually taken the office, notwith- 
standing the prohibition, and his acts, while exer- 
cising its functions, have been held invalid.” He 
added: ‘This subject received the consideration of 
the judges of the Supreme Court at the last term, with 
reference to this and kindred cases in this district, 
and I am authorized to say that they unanimously 
concur in the opinion that a person convicted by a 
judge de facto, acting under color of office, though 
not de jure, and detained in custody in pursuance 
of his sentence, cannot be properly discharged upon 
habeas corpus.” Cesar Griffin was sentenced by 
Judge Sheffey, who had been elected to the office, 
but was by the Fourteenth Amendment disqualified 
to be a judge. Not having been ousted by any pro- 
ceeding, he was held to be a judge de facto, and his 
official acts regarded as valid. 

The Supreme Court of the United States, in Cooke 
v. Halsey, 16 Peters, 81, affirmed the validity of 
the acts of officers de facto. 8o also in United 
States v. Inswrance Companies, 22 Wallace, 99; in 
Sprott v. United States, 20 id. 459; in Horn v. Lock- 
hart, 17 id. 570, and in Texas v. White, 7 id. 700, 
same Court held that the acts of the rebel State gov- 
ernments and rebel State officers were valid except 
when done in hostility to the Constitution and the 
Union. The Court treated these governments and 
officers as existing de facto, and said that no good 
reason could be assigned why their acts, not in di- 
rect hostility to the Union,” should not have the 
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force which the law generally accords to the action 
of de facto public officers.” 

In The People v. Cook, 14 Barb. 259, the Supreme 
Court of New York said: ‘‘The rule is well settled 
by a long series of adjudications, both in England 
and this country, that acts done by those who are 
officers de facto are good and valid as regards the 
public and third persons who have an interest in 
their acts; and the rule has been applied to acts 
judicial, as well as to those ministerial in their char- 
acter. This doctrine has been held and applied in 
almost every conceivable case.” In Baird v. Bank 
of Washington, 11 Serg. & R. 414, the Supreme 
Court of Pennsylvania said: “The principle of col- 
orable election holds not only in regard to the right 
of electing, but of being elected. A person indis- 
putably ineligible may be an officer de facto by color 
of election.” In St, Louis County Court v. Sparks, 
10 Mo. 121, the Supreme Court of Missouri said: 
‘¢When the appointing power has made an appoint- 
ment, and a person is appointed who has not the 
qualifications required by law, the appointment is 
not therefore void. The person appointed is de 
facto an officer; his acts in the discharge of his 
duties are valid and binding.” In The People v. 
Ammons, 5 Gilm. 107, the Supreme Court of Illinois 
said: “The proof offered would have shown that he 
was an officer de facto, and as such his acts were as 
binding and valid where the interests of third per- 
sons or the public were 
been an officer de jure.” 
Vt. 428, it was held that, 
not legally hold the office of justice of the peace at 
all while holding the office of assistant postmaster 
under the United States, yet having entered the 
former office under the forms of law, he was a jus- 
tice of the peace de facto, and his acts as such were 
valid as to third persons and the public.” 


concerned, as if he had 
In McGregor v. Balch, 14 
‘‘although a person can- 


The principle asserted by these authorities, and 
numerous others that might be cited, is a funda- 
mental maxim of both English and American law. 
It is absolutely necessary that the acts of govern- 
ments de facto and officers de facto should, in respect 
to third persons and the public, be held legally valid. 
The rejection of this principle would work great 
injustice, and, if carried out to its fullest extent, 
undermine the very foundations of society. The 
votes given by a member of Congress or of a State 
Legislature, who was such under color of law, but 
was subsequently ousted for the want of a good 
title, are just as valid as those of any other mem- 
ber. The decisions of a judge, acting under color 
of title to the office, have as much validity as those 
of a judge whose title is legally perfect. Law can- 
not reject this doctrine without filling society with 
disorder and confusion. 

Why then should not the same principle apply 
with equal force to Presidential electors who came 
into possession of the office under color of legal 





authority, surrounded with all the insignia attach- 
ing thereto, even if they were ineligible at the time 
of their appointment and the time of their action ? 
They held the office and exercised its powers under 
color of law, and, hence, were not intruders or 
usurpers, but electors de facto. They were appointed 
in precisely the same way in which eligible electors 
are appointed, and as perfectly represented the ap- 
pointing power; and no judicial tribunal had passed 
upon the question of their eligibility, or decided 
that they were not eligible. To treat their acts as 
legally null and strike out their votes at the final 
counting, would not only violate a well-settled rule 
of law, but also deprive a State of its proper politi- 
cal power in the choice of President and Vice- 
President. The presumption of law is that every 
elector appointed in due form has a good title to 
the office; and, if the title be voidable by reason 
of disqualification to discharge its duties, then pro- 
ceedings to this end must be instituted in a State 
court before the elector has acted under color of 
law, and become functus officio. After he has acted 
and ceased to hold the office, it is too late to dis- 
pute his title. He was an elector de facto at the 
time of his action; and, according to the analogy 
of law, this is enough to establish the validity of 
the action. 

It is an entirely new doctrine, alike violative of 
the Constitution and a universally recognized maxim 
of law, that Congress when it comes to count the 
electoral votes can, under the counting authority, 
assume the powers of a court of justice, and can 
raise and determine the question whether certain 
electors were eligible at the time of their appoint- 
ment and action, and, if it concludes that they were 
not eligible, can reject their votes from the count. 
This hangs a judicial system upon the authority to 
count the votes, without the least warrant for it in 
the Constitution. If it is not a sham and summary 
judgment, then it implies a formal trial of a ques- 
tion of fact; and this can be had only before a court 
of justice. There is then no time for such a trial, 
and no provision for it in the powers of Congress. 
To reject the vote of an elector, even if, as a matter 
of fact, he was such only de facto, would, moreover, 
contradict a well-established principle of law. 
There is no authority anywhere for such a rejection, 
and no reason for it that does not equally apply to 
the acts of all de facto officers. 

The Electoral Commission, in giving the reasons 
for its decision in regard to the electoral votes of 
South Carolina, very properly said: ‘There exists 
no power in this Commission, as there exists none 
in the two houses of Congress in counting the elec- 
toral votes, to inquire into the circumstances under 
which the primary vote for electors was given. The 
power of the Congress of the United States in its 
legislative capacity to inquire into the ‘matters 
alleged and to act upon the information so obtained, 
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is a very different one from its power in the matter 
of counting the electoral votes. The votes to be 
counted are those presented by the States, and when 
ascertained and presented by the proper authorities 
of the States, they must be counted.” This is 
clearly according to the letter and intent of the 
Constitution. Whether the electors at the time of 
their action were such de jure, or simply such de 
facto, is not a question which Congress, when count- 
ing the votes, can determine adversely to the authen- 
tication of their title to the office furnished by the 
proper State authority. 

The legislatures of the several States have seen 
fit to provide that Presidential electors shall be 
appointed by a popular election, and be chosen on 
a general ticket. If, therefore, a person who is in- 
eligible as an elector should receive a majority of 
the votes, and another person who is eligible should 
receive a less number of votes, would the ineligi- 
bility of the former result in the election of the 
latter? 
of Oregon, undertook to decide and did decide as 


This is the question which Governor Grover, 


between Cronin and Watts, holding that the former, 
being eligible, though receiving a less number of 
votes than the latter, was, nevertheless, elected, 
because the latter was ineligible. The underlying 
principle of this decision, saying nothing about the 
Governor’s power to decide the question at all, is 
that votes cast for an ineligible candidate are mere 
blanks, and as inoperative as if they had not been 
cast at all. 

The English rule on this subject is that where the 


Is this good law? 


voters have positive and sufficient knowledge of the 
fact of ineligibility, and yet persist in voting for an 
ineligible candidate, the presumption of law is that 
they mean to throw away their votes, and, hence, 
under these circumstances, that the minority candi- 
date, if eligible, should be declared elected, especially 
where the voting constituency embraces compara- 
tively a small number of persons who may be as- 
sumed to have had knowledge of the ineligibility of 
the other eandidate. Most of the English cases in 
which this principle has been asserted relate to cor- 
porations, rather than to popular elections of civil 
officers. The fact of knowledge on the part of the 
voters, not only as to the ineligibility, but also as to 


its legal effect, is in all those cases made a very ma- 
terial item, 


The ineligibility must be known. 

In Clarke on Elections, p. 156, the English rule is 
thus stated: ‘* Whenever a candidate is disqualitied 
from sitting in Parliament, and notice thereof is 
publicly given to the electors, all votes given for 
such disqualified candidate will be considered as 
thrown away.” Heywood on County Elections, p. 
535, says: ‘‘If before the election comes on, or a 
majority has polled, sufficient notice has been given 
of his disability, the unsuccessful candidate next to 
him on the poll must ultimately be the sitting mem- 
ber.” Southwark on Elections, p. 259, says: ‘‘It 





is willful obstinacy and misconduct for a voter to 
give his vote for a person laboring under a known 
incompetency.” Lord Ellenborough, in King v. 
Ilawkins, 10 East, 210, said: ‘‘The election of a 
person ineligible was void when the votes were cast 
after notice of ineligibility.” The knowledge here 
referred to is not merely constructive but formal 
and positive, such as results from due notice. 

The same question has in different forms been 
considered in this country; and the result, as estab- 
lished by a large preponderance of authority, is thus 
stated by McCrary in his American Law of Elections, 
p. 169: ‘It is a fundamental idea with us that the 
majority shall rule, and that a majority, or at least 
a plurality shall be required to elect a person to 
office by popular vote. An election with us is the 
deliberate choice of a majority or plurality of the 
electors. 





Any doctrine, which opens the way for 
minority rule in any case, is anti-republican and anti- 
American.” Judge Cooley, in his Constitutional 
Limitations, p. 620, says: ‘‘If the person receiving 
the highest number of votes was ineligible the votes 
cast for him will still be effectual so far as to prevent 
the opposing candidate being chosen.” Judge Dillon, 
in his Municipal Corporations, vol. 1, p. 258, says: 
‘“ But unless the votes for an ineligible person are ex- 
pressly declared to be void, the effect of such a per- 
son receiving a majority of the votes cast is, accord- 
ing to the weight of American authority and the 
reason of the matter* * * *that a new election 
must be held, and not to give the office to the qualified 
person having the next highest number of votes.” 

In Smith v. Brown, 2 Bartlett’s Digest of Election 
402, 403, Committee of the 
House of Representatives made an elaborate report 
upon this subject, which was sustained by a large 
majority of the house. Mr. Brown, though ineli- 
gible, had received a majority of the votes of the 
people; yet Mr. Smith, who had received but a 
minority of the votes, being eligible, claimed the 
seat. The Committee, after examining the whole 
question, said that they had not found any ‘‘law 
regulating elections in this country in either branch 
of Congress, or in any State legislature,” that gave 
Seats had several 
times been declared vacant in both houses of Con- 
gress on the ground of ineligibility; but in no in- 
stance had either adopted the rule that the ineligi- 
bility of the majority candidate results in the election 
of the eligible minority candidate, The Senate of the 
United States, in the case of Abbott v. Vance, as- 

Senator Thurman, in 
‘From the very founda- 
tion of this Government down to this day, at least 
from 1793 down to this day, there is an unbroken 
chain of cases in both houses of Congress against 
the idea of seating a minority man, while there is 
not one single instance from the foundation of this 
Government to this day in which a minority man 


Cases, the Election 


the least support to the claim. 


serted the same principle. 
discussing this case, said : 
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has been seated in either branch of Congress on the 
ground that the man who received the majority 
of the votes was a disqualified person.” 

The courts of this country have had occasion to 
express their opinions on this subject, and, with 
the exception of the Supreme Court of Indiana, 
their decisions have been against the election of an 
eligible minority candidate as the legal consequence 
of the ineligibility of the majority candidate. The 
Supreme Court of Pennsylvania, in Commonwealth 
v. Oluley, 56 Pa. St. Rep. 270, said: ‘‘ The votes 
cast at an election for a person who is disqualified 
from holding an office are not nullities; they can- 
not be rejected by the inspectors, nor thrown out 
of the count by the return judges; the disqualified 
person is a person still, and every vote thrown for 
him is formal. * * * * Under such institu- 
tions as ours are, there is even greater reason for 
holding that a minority candidate is not entitled 
to the office, if he who received the largest number 
of votes is disqualified.” 

So in Saunders v. Haynes, 13 Cal. 145, the Su- 
preme Court of California said: ‘* The votes are not 
less legal because given to a person in whose behalf 
they cannot be counted ; and the person who is next 
to him on the list of candidates does not receive a 
plurality of votes, because his competitor was ineli- 
giblee * * * * It is fairer, more just, and 
more consistent with the theory of our institutions, 
to hold the votes so cast as merely ineffectual for 
the purpose of an election, than to give them the 
effect of disappointing the popular will, and elect- 
ing to office a man whose pretensions the people 
had designed to reject.” The same court, in Craw- 
ford v. Dunbar, a recent case, reaflirmed its judg- 
ment on this point. In 7'he People v. Clute, 50 N. 
Y. Rep. 451, the Supreme Court of New York said: 
‘* We think that the rule is this: The existence of 
the fact which disqualifies and of the law which 
makes the fact operate to disqualify must be brought 
home so closely and so clearly to the knowledge of 
the elector as that to give his vote therewith indi- 
cates an intent to waste it.” See State v. Giles, 
1 Chand. 112; State v. Smith, 14 Wis. 497; State 
v. Swearingen, 12 Ga. 23; State v. Boal, 46 Mo. 528; 
Opinions of Judges, 32 Me. 597; and Cush. Elect. 
Cas. 496, 576. 

The doctrine settled by these cases is in perfect 
harmony with the genius of our institutions. There 
is a strong presumption, amounting almost to a cer- 
tainty, that voters will not knowingly cast their 
ballots for a disqualified person; and if they do so, by 
mistake and in ignorance, it would be unreasonable 
to regard the candidate as elected whom the ma- 
jority of the voters meant to defeat. Governor 
Grover’s decision, even if he had jurisdiction, was 
not according to the equities of the case, and not 
according to American law. The people of Oregon 
meant to choose Watts, and not Cronin, as one of 





their Presidential electors. The legal result in the 
case of Watts was a failure to elect, and not the 
election of Cronin who had received only a minori- 
ty of the votes; and had judicial proceedings been 
seasonably instituted to test the title of Watts, his 
ineligibility would have made the votes cast for him 
ineffectual, and thus created a vacancy in the elector- 
al college of that State by reason of non-election. 
The question then would have been whether the 
laws of Oregon contain any provision for filling a 
vacancy thus arising. * 

A summary of the legal doctrine above set forth 
gives us these propositions: 1. That the attributes 
assigned to the electoral office make it an office in 
the strict sense. 2. That the incumbents thereof 
are in some respects State officers, and in others 
Federal officers. 3. That the disqualifications es- 
tablished by the Constitution in respect to this office 
admit of no modification or change by State authority. 
4, That these disqualifications operate upon the ca- 
pacity of the excluded classes to take the office, 
rather than upon that of the States to make the ap- 
pointment. 5. That if no disqualification exists at 
the time of taking the office and performing its 
functions, this practically answers the end at which 


the Constitution aims. 6. That tie acts of persons 


disqualitied to be electors, yet regularly appointed 


and invested with the office, in the absence of any 
adverse proceedings disputing their title and any 
judgment of a competent tribunal ousting them from 
office before the period of action, possess the legal 
validity of the acts of officers de facto. -7. That the 
ineligibility of a candidate for an elector who re- 
ceived a majority of the votes cast does not have the 
effect of giving the election to the eligible min- 
ority candidate for the same office who received the 
next highest number of votes. 

Several of these propositions, especially the last 
two, have been largely involved in the recent dis- 
cussion of the Presidential question’ They hap- 
pened in this instance to have a very intimate re- 
lation to political results; and this, while it has 
commanded for them an unusual amount of atten- 
tion, explains diversities of opinion among poli- 
ticians, statesmen and jurists that would otherwise 
seem astonishing. 

a 
THE HON. WILLIAM BEACH LAWRENCE ON 
EXTRADITION. 
OcHRE Point, Newport, R. I., March 10, 1877. 

My Dar Str—Some months since I had occasion 
to refer, in a communication* which you did me the 
honor to publish in your able journal, in connection 
with a general review of our policy respecting extradi- 
tion, to the matter then in discussion between the 
United States and Great Britain, as to the interpreta- 
tion of the tenth or extradition article of the treaty of 
August 9, 1842. Concurring in the position assumed 
by Lord Derby that, according to the true meaning of 


* Vol. XIV, pp. 85-99. 
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that instrument, a person extradited under it can only 
be tried for the offense for which he was surrendered, 
I did not hesitate to add that this construction 
agreed not merely with conventivnal stipulations, 
which the acts of Parliament and of Congress passed 
to carfy into effect the treaty recognized, but was re- 
quired by the ordinary rules of criminal jurisprudence, 
which make it obligatory, in the case of a prosecution, 
that the accused party should be informed of the offense 
for which he was about to be arraigned. 

It was not until after I wrote my paper that I noticed 
an article on the same subject in the American Law 
Review, vol. X, p. 617 (Little, Brown & Co.), ascribed 
to the pen of Judge Lowell, of the United States 
District Court, Boston. 

He thus disposes of Mr. Fish’s point: ‘‘ The question 
is a simple one; theanswer, to an ordinary mind, seems 
equally so; and the writers on the general subject have 
expressed but one opinion upon it, so far as they have 
expressed any. It is whether a person, surrendered, 
by one government to another upon charge and proof 
of the commission of a certain crime, can lawfully, and 
against the objection of the surrendering government, 
be tried fora different crime committed before his sur- 
render. That he cannot seems at once the dictate of 
common sense and of ordinary justice; and so are the 
authorities.” 

When a provisional arrangenent, as announced in the 
President’s message to the Senate in December last, 
for the mutual surrender of criminals was adopted, it 
was assumed, by the newspapers of the day, that the 
principles contended for in my article, and in which 
I had the concurrence of Judge Lowell, had been re- 
pudiated by the British government itself. 

That this error should be corrected and the accuracy 
of the journal’s correspondent established, I could not 
doubt, but I deemed it most expedient to await the 
documents, on both sides, before again trespassing on 
your columns. 

Those which emanated from the American govern- 
ment appeared in the ** Papers relating to the foreign 
relations of the United States,” transmitted with the 
President’s message at the opening of Congress and in 
his message of December 23, 1876, in which he in- 
formed the Senate of the resumption of the mutual 
surrender of accused fugitives from justice; but the 
parliamentary paper (North America, No. 1, 1877), 
which gives ** Further Correspondence Respecting Ex- 
tradition,” has only just reached me. From these offi- 
cial sources I will endeavor to present a resumé of the 
occurrences which have taken place since I last ad- 
dressed you. 

it will be remembered that, until the affair of Law- 
rence, which induced the ‘refusal of Great Britain to 
surrender Winslow without a stipulation, with the 
exception of the Canadian cases of Burly and Cald- 
well,* in which the then law officers of the crown seemed 
to have favored the course recently asserted by our 
government, and which the ministry of that day last 
summer defended in Parliament, no attempt had been 
made by the United States to try a fugitive for other 
than the alleged crime for which he had been ex- 
tradited. 

The Heilbronn case, in which a person, extradited by 
the United States to England for forgery, was ac- 
quitted and then tried for larceny, which was not an 


queens 





ree Papers, North America, Nos. 3 and 4, 
76. 





extraditable offense, is the only one of the kind which 
Mr. Fish was able to adduce against the British govern- 
ment. Lord Derby, it will be remembered, explains it, 
by saying “that it was a private prosecution, and no . 
evidence can be found of the attention of the gov- 
ernment having been called to it.” That this might 
be true is apparent from the fact that the English 
practice differs from our own in the absence jn their 
system of a public prosecutor. Indeed, since I began 
to write this letter, I have received the ‘Sessional 
proceedings of the National Association for the pro- 
motion of Social Science ” (February 21, 1877), in which 
the expediency of appointing Crown prosecutors in 
England is strongly advocated, on the authority of a 
system not unlike that which prevails everywhere in 
the United States, which had been successfully intro- 
duced into Ireland. 

The following notice of the extradition of Heil- 
bronn, for which I am indebted to the eminent law- 
yer, who had, for a brief period, consented to hold the 
office of district attorney at New York, will show the 
propriety of the extraditing government obtaining an 
assurance that its compliance with a demand for ex- 
tradition will not be abused. The published opinion 
of the Attorney-General in this case will show that 
the requisition, which subsequently proved to be with- 
out foundation, had been early questioned. The dis- 
trict attorney was instructed to oppose Heilbronn’s 
discharge under a writ of habeas corpus, issued by a 
State judge. Opinions of Attorney-General, Vol. Vl, 
p. 237. 

Mr. O’Conor, whose views, apart from his profes- 
sional reputation, are specially deserving of consid- 
eration, in a letter to me, acknowledging my former 
paper in the “ JOURNAL,” after stating what was done 
in that matter, thus proceeds: ‘“‘ The dismission of this 
case brought to my attention the fact that there prob- 
ably was no sufficient evidence of the extraditable 
offense, and that the prosecutor finding the man in his 
power, would do precisely what he did. I then con- 
ceived that such a course would be improper, and that 
our government ought to guard against it by exacting 
a pledge from the British government as a condition 
of the surrender, that Heilbronn should not be prose- 
cuted for any other offense than that named in the 
demand, unless he freely elected to remain in British 
territory after that prosecution had failed or all its 
consequences had been suffered. 

“Such was my conclusion without any reference to 
books, and without any conception that exacting the 
pledge could be regarded as a failure to conform to the 
treaty on the part of our government. The fact is that 
there never was much practice under these extradition 
treaties, and attention was never drawn in influential 
quarters to this possible abuse in acting under them 
until the British act of 1870. At least such was the case 
in England and the United States. 

** As you very judiciously suggest, the whole subject 
requires investigation, and I trust a proper line of 
practice will be established before any further extra- 
dition treaties are made.” 

But when it was understood in England that Law- 
rence was to be tried for an offense not within the war- 
rant of his extradition, the surrender of Winslow was 
refused, unless an assurance was given that the same 
course would not be pursued toward him and two 
other individuals (Brent and Gray), whose extradition 
had been demanded pending the proceedings against 
Winslow. The refusal of this demand was the osten- 
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sible ground of the President’s message of the 20th 
June, 1876, announcing the discontinuance by our gov- 
ernment of any extradition on its part; and the cor- 
respondence shows several cases of refusal by the gov- 
ernment at Washington, subsequent to that period, to 
make surrenders asked by the British Minister. 

Arrangements, however, having been made in the 
meantime with Lawrence, to use him as a witness 
against those by whom he had been employed to dey 
fraud the government, the original cause of the diffi- 
culty was placed in abeyance. 

Mr. Fish, in his instructions of August 5th, 1876, to 
Mr. Pierrepont, then recently appointed Minister to 
London, a copy of which he was directed to leave with 
Lord Derby, and an extract from which I find in the 
Parliamentary documents as well as in our diplomatic 
correspondence, after stating the action of the Presi- 
dent, says: 

“T deem it proper to correct an error of fact into 
which his lordship appears to have fallen. In my 
instruction of the 24th of May, alluding to a statement 
of the Home Secretary that no question had been raised 
by him until he was satisfied that Lawrence had been 
indicted, though not arraigned, for smuggling, I stated 
that the indictments against Lawrence for smuggling 
was found some time before any proceedings were 
taken for his extradition. In reply thereto, Lord 
Derby now states: * this may be so, but Lawrence was 
arrested and held to bail on this indictmeut for smug- 
gling after his extradition.’ 

* After a careful examination of the question, and 
- upon the authority of a report from the officer particu- 
larly charged with the prosecution of Lawrence, which 
entirely agrees with the information in the possession 
of the Department of State, it may be stated that since 
Lawrence arrived in the United States, in custody 
upon the proceedings taken in London for his extradi- 
tion, he has not been arrested, has not given bail and 
has not been arraigned or called upon to plead to 
the charge of smuggling, nor has he been arrested, 
arraigned or called upon to plead to any indictment or 
to any charge whatever, not based upon the particular 
charge of forgery, upon which he was surrendered.” 

As a consequence of this explanation and the implied 
assurance, which it coutained, that England would 
have no occasion again to raise the question, Sir 
Edward Thornton informed Mr. Fish, on the 27th of 
October last, that “the British government will be 
prepared as a temporary measure, until a new extradi- 
tion treaty can be concluded, to put in force all the 
powers vested in it for the surrender of accused per- 
sons to the government of the United States under 
the treaty of 1842, without asking for any engagement 
as to such persons not being tried in the United States 
for other than the offenses for which extradition has 
been demanded.’’ Sir Edward added, “ It is, however, 
to be borne in mind that each government has the 
right laid down in the eleventh article of the treaty of 
1842, which provides that the tenth (extradition) article 
shall continue in force until one or the other of the 
parties shall signify its wish to terminate it and no 
longer.”’ 

This note was based on a dispatch of the Earl of 
Derby to Sir Edward Thornton, of 14th October, 1876. 
There is also in the Parliamentary papers another 
dispatch of that date, from the Same to the Same. 
Whether the latter was communicated to Mr. Fish 
does not appear. It is in these words: 

“With reference to my dispatch of this day’s date, 











respecting the temporary arrrangement which Her 
Majesty’s government are willing to make for the 
continued surrender of criminals under the tenth 
article of the treaty of 1842, I have to observe that Her 
Majesty’s government can only undertake to carry this 
out, so long as no attempt is made in the United Stutes to 
try a person thus surrendered for any other than the 
offense for which the extradition was demanded. Should 
such an attempt be made, Her Majesty’s government will 
feel compelled at once to terminate the tenth article of the 
treaty. 

“Her Majesty’s government understand that, asa 
matter of fact, no such additional crime is charged or 
likely to be charged against Winslow, Brent or Gray. 

“The United States government are already aware, 
from the correspondence that has taken place, that the 
powers of the government of Her Majesty as an execu- 
tive authority may be found, when the construction of 
the act of 1870 is raised before the courts of law, to be 
limited by that act. It is possible that the courts of 
law may place an interpretation upon the act of 1870, 
prohibiting Her Majesty’s government from surren- 
dering an accused person, without the preliminary 
condition specified in section 3, subsection 2 of the act. 

‘*Her Majesty’s government do not anticipate that 
this will be the view taken of the act of 1870, by the 
courts of law, but they must guard themselves by 
stating that they cannot undertake to carry out the 
surrender of accused persons, except subject to this 
contingency. 

**I have thought it right to make the foregoing ob- 
servations, in order that, in yourcommunications with 
the United States government, you may clearly explain 
the position in which Her Majesty’s government are 
placed with regard to the matter.’’—The Earl of Derby 
to Sir E. Thornton, North America, No. 1, 1877, p. 7. 

The following extract from the speech of Lord 
Derby, in the House of Lords, on the 13th February, 
1877, fully explains the present position of the matter. 
After giving the facts which led to the suspension of 
the operation of the treaty, he thus proceeds: ‘ The 
result was that we and the government of the United 
States held opposite views as to the construction of 
the treaty, inasmuch as they claimed a right which we 
held they were not entitled to claim, and we felt bound 
to refuse to grant any further extraditions till the ques- 
tion should be settled, and so matters remained for 
some time. Meanwhile, the man Lawrence was tried 
for the offense on which his extradition had been 
granted. I am not aware what became of him, but 
at all events there was no second trial. However, in 
the month of August last we received, through the 
American Minister, a communication from the United 
States government, which, ff it had been made before, 
would have saved a great deal of trouble. From this 
communication it appeared that, notwithstanding the 
representations which had been made on the subject, 
yet, so far as the United States government was con- 
cerned, no steps had been taken, or had been intended 
to be taken, with the view of putting Lawrence on his 
trial for the second offense. In other words, the gov- 
ernment of the United States claimed a right under 
the treaty which we did not admit the existence of; 
but they stated, and we did not doubt the accuracy of 
the statement, that they had not exercised or at- 
tempted to exercise the right they so claimed. That 
materially altered the position of affairs. We contin- 
ued to maintain, and we maintain now, that the con- 
struction which we put on the treaty was the correct 
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one; but, from the information we obtained in August, 
and which, I repeat, it is a pity we had not obtained at 
an earlier date, it appeared that the question raised by 
the United States government was purely theoretical — 
that is, they, having raised a point which had not 
arisen in practice, we thought that the question might 
well remain in abeyance till it did arise in actual prac- 
tice. We were of opinion that, in the circumstances 
really existing, there was no further occasion for sus- 
pending the operation of the treaty, and it remains 
now as it was before. Had steps been taken under 
it by the United States government, inconsistent with 
the view held by us, then we should have continued to 
feel that the treaty could only be renewed under the 
conditions suggested by us; but, as matters stood, we 
felt that those conditions were no longer required. The 
arrangement between the two governments continued 
as before that question was raised, pending the nego- 
tiations for a new treaty, which negotiations are now 
in progress. That is the whole case.’’— Solicitors’ 
Journal, vol. X XI. p. 304. 

A persual of the preceding statement will show that 
nothing has occurred to vary in the slightest degree 
the views expressed in my former article, and that the 
enforcement of the British demand, as made at the 
time of Winslow’s first arrest, is only withheld in con- 
sequence of Mr. Fish’s pledge, that our government 
holds itself bound by the assurance implied in the in- 
structions of August 5th, to do precisely what we would 
have done had a formal pledge been exacted from us, 
that is to say, not to try an extradited person for other 
than the crime for which he had been surrendered. 
Moreover, as Sir Edward Thoruton suggests, his gov- 
ernment is secured against any violation of the under- 
standing by the power, contained in the treaty itself, to 
annul the extradition clause at its own pleasure and 
without any previous notice or assigning any reason 
therefor. j 

It may be proper to add that, as a consequence of the 
arrangement induced by Mr. Fish’s instructions to Mr. 
Pierrepont as noticed above, orders were given for 
arresting anew the individuals who had been dis- 
charged at the time of the interruption of the opera- 
tious of the treaty. It is understood, also, that requisi- 
tions by the British government, in cases arising in 
Canada, have recently been complied with by the 
United States. 

To what small extent extradition enters into the 
criminal administration of justice, as regards the two 
countries, may be learned from the returns made to 
the House of Commons and published in the parlia- 
mentary papers, relating to the recent discus<ions 
regarding the treaty of 1842. Between 1842 and 
1876, including the cases of Winslow, Brent and Gray, 
there were eighty-eight applications from the Uni- 
ted States to England, thirty-four resulting in a sur- 
render, and in the same period there were from England 
to the United States forty-eight applications, of which 
the returns only show nihe cases of surrender. These 
would seem to be exclusive of the cases of extradition 
between the United States and the British Provinces. 
There were seven extraditions between 9th of August, 
1842, and 30th June, 1867 from the United States to 
Upper Canada, and six to Lower Canada, and between 
July 1, 1867, and May 1, 1876, six persons were extradited 
from the United States to the Dominion of Canada, 
and from the Dominion to the United States, 
during the same period, there were twenty-six. 
There were also reported to have been between 





August 9, 1842, and July 12, 1871, three extraditions 
from British Columbia, and four from Vancouvers 
Island to the United States.—British Parliamentary 
Papers, North America, Nos. 9 and 10, 1876. 

In the sketch, in our former letter, of the negotia- 
tions in relation to extradition between Great Britain 
and the United States, subsequent to the treaty of 
1794, and before that of 1842, there was an omission of 
what occurred on the subject at the conferences in 
London of 1824 and 1827. The matter is referred to 
in Lawrence's Wheaton ed., 1863, p. 243. 

I allude to the subject now, as showing the little im- 
portance at that time, attached by either government 
to extradition as a practical measure, England caring 
nothing about it and the United States not consider- 
ing the delivering up of their own citizens, to be tried 
by tribunals not amenable to the authority of the con- 
stitution, to be within the competence of any depart- 
ment of the Federal government. Indeed, the only 
object which we seemed then to have had in view, in 
entertaining any proposition on the subject, was the 
recovery of runaway slaves from the United States, 
who escaped tu Canada and the West Indies. 

With the discussions in 1827, I Was particularly 
familar, being at that time Secretary of the American 
Legation, and having subsequently, as chargé d’ affaires, 
exchanged the ratifications of the treaties on the 
other subjects, viz.: the renewal of the treaty of com- 
merce between the two countries, and of the conven- 
tion respecting the north-western boundary of the 
United States, continuing the joint occupancy of the 
territory on the Pacific ocean. The convention for 
submitting to arbitration the north-eastern boundary 
also resulted from those negotiations, and to me, as 
the American representative, the choice of the Arbiter 
was confided. 

On the 9th of July, 1824, it being the twenty-second 
conference of that year, the English plenipotentiaries, 
Mr. Huskisson and Mr. Stratford Canning, submitted 
to Mr. Rush, the American plenipotentiary, ‘* the sub- 
stance of nine articles, which they had been prepared 
to give in, if the American plenipotentiary had felt 
himself at liberty to conclude an arrangement on them, 
and on which they declared themselves still ready to 
enter into stipulations with the government of the 
United States.” : 

The first of these articles, which will be found 
annexed to the protocol, was in these terms: “1. Mu- 
tual delivery of criminals, the subjects or citizens of 
either party, taking refuge within the dominion of the 
vther.”” The American plenipotentiary had in the 
preceding conference expressed his readiness to receive 
and transmit to his government any suggestions of 
this description, but stated that he was not prepared 
to propose, or definitively accept any stipulations of 
such a nature, except in conjunction with an arrange- 
ment as to the maritime questions. The subject was 
not further alluded to that year.— Congressional Docu- 
ments, Senate, 18th Congress, 2d session, confidential, 
pp. 129 and 170. 

In 1826, under the administration of President John 
Quincy Adams, Mr. Gallatin, who had succeeded Mr. 
Rush as minister to England, was instructed to propose 
to Great Britain the mutual surrender of deserters 
from the military and naval service and from the mer- 
chant service of the two countries, in connection with 
a mutual surrender of all persons held to service or 
labor under the laws of one party, who should escape 
into the territories of the other. At that time slavery 
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prevailed in the British West Indies, and it was sup- 
posed that there would be some reciprocity in the 
returning of fugitive slaves from thence; whilst it was 
believed that Great Britain would obtain an advantage 
over us in the reciprocal restoration of military and 
maritime deserters, which would compensate for any 
that we might secure over her in the mutual delivery 
of fugitives from labor.— Mr. Clay, Secretary of State 
to Mr. Gallatin, 19th June, 1826. 

No answer was given to the English proposition, 
made during the conferences of 1824, before the eleventh 
conference of 1827, which took place on the 26th June. 
Mr. Gallatin then submitted and anvexed to the pro- 
tocol, an answer to the nine articles above mentioned, 
which, so far as respects the first article, was as fol- 
lows: 

* Art. 1. Agreed to in cases of murder and forgery 
only, and excepting the citizens or subjects, natural 
born or naturalized, of the party within whose domin- 
ions the criminals shall have taken refuge. It is 
further proposed to extend the provision of a mutual 
surrender : 

“1. To deserters from the military, naval, or mer- 
chant service of either party, with the same exception 
as aforesaid, in respect of citizens or subjects of 
either. 

“2. To persons held to service or labor under the 
laws of eitber party taking refuge in any part of 
America, within the dominions of the other.” 

At the twentieth conference of the plenipotentiaries, 
the British plenipotentiaries adverted to the nine 
articles of conventional arrangement, which had been 
brought forward, on the part of Great Britain, in July, 
1824, and to which, at the eleventh conference between 
the plenipotentiaries, on the 26th of June last, the 
American plenipotentiary had made a reply in the 
name of his government, and inserted it in the protocol 
of that conference. 

The British plenipotentiaries intimated that since 
the opinions of the two governments appeared to be 
divided on several of the articles in question, and par- 
ticularly as the British government could not accede 
to the proposal made by the American plenipotentiary 
for the mutual delivery of persons held to service or 
labor under the laws of either party, it seemed to them 
advisable to waive for the present all further consid- 
eration of the subject. This, they apprehended, might 
bedone without inconvenience, since none of the 
articles in question were of such importance as to render 
the immediate adoption of them a matter of urgent neces- 
sity, or to call for the formation of a separate convention 
on their account alone. The British plenipotentiaries 
accordingly proposed to postpone the further discus- 
siou of that question, to which proposal the American 
plenipotentiary asseuted.— American State Papers, 
vol. VI, pp. 685, 705. 

Mr. Gallatin in making his report to this government 
on this subject under date of September 26, 1827, thus 
expresses himself: 

** At our last conference, which took place yesterday, 
the British plenipotentiaries took up the subject of 
the ‘ Nine Articles.’ 

“They reiterated the declaration, which they had 
already intimated, that their government could not 
accede to a proposal of a mutual surrender of fugitive 
slaves, taking refage in any part of America, within 
the dominions of the other party. When the proposal 
was first mentioned, I had thought, perhaps’ errone- 
vusly, that it was not unfavorably viewed, and that 





the objections applied only to the mode of execution. 
The reason alleged for refusing to accede to a provision 
of that kind is that they cannot, with respect to the 
British possessions where slavery is not admitted, de- 
part from the principle recognized by the British 
courts, that every man is free who reaches British 
ground. I do not believe that there has been any de- 
cision extending that principle to Canada and other 
provinces on the continent of North America; and I 
do not know whether the fact is strictly currect that 
slavery is forbidden in Canada. But it has been inti- 
mated to me informally that such was the state of 
public opinion here on that subject, that no adminis- 
tration could or would admit in a treaty a stipulation 
such as was asked for. No specific reason has been 
entered on the protocol by the British plenipoten- 
tiaries.’’—Mr. Gallatin’s MS. Dispatches. 

The House of Representatives having in the interim 
passed a resolution requesting the President to opena 
negotiation with the British government for the re- 
covery of fugitives who make their escape from the 
United States into Canada, Mr. Barbour, who had 
been appointed Minister at London, was instructed, 
June 13, 1828, to renew the proposal. He was told by 
Lord Aberdeen that similar complaints had been made 
by other powers having West India possessions; that 
whilst he would be happy to grant the most substantial 
remedy, yet in the present state of public feeling on 
this subject which, he said, might be properly called a 
mania, the application of the remedy was an affair of 
some difficulty. He added that Sir George Murray, the 
head of the Colonial Department, intended to bring 
the subject before Parliament, when he hoped the evil 
complained of would be obviated, as he could not 
conceive that any people would wish to see their num- 
bers increased by such subjects.— Mr. Barbour to Mr. 
Clay, 2d October, 1828, British and Foreign State 
Papers, 1829-1830, p. 1221. 

In my former article I took occasion to refer, for 
which nothing could be more emphatic, to the author- 
ity of Lord Coke, that the system of extradition, as it 
now exists in this country, is entirely incompatible 
with the principles of the common law, whether ap- 
plied to citizens or to the case of those who only owe 
to us a tempurary allegiance, and that it is also incon- 
sistent with the guaranties afforded as well by the bills 
of rights incorporated into the organic law of all the 
States of the Union as by the constitution of the 
United States, as construed by the early statesmen 
and publicists of our country. 

The treaties of 1842 and 1843 with England and 
France not otherwise recognize the mutual surrender, 
by the contracting parties, of their own citizens or 
subjects, than by the omission of any exemption of 
them in terms. But such had been, as was before no- 
ticed, the change of policy of our government since the 
manifestation of public sentiment which had been cre- 
ated by the surrender of Robbins, and his subsequent 
execution by sentence of a drumhead court-martial, 
that the extradition treaty concluded by Mr. Wheaton 
with Prussia and other German States in 1845 was re- 
jected by the senate, at the suggestion of President 
Polk and his Secretary of State, Mr. Buchanan, in 
cousequence of the clause, to which the other parties 
persistently adhered, excluding from its operation 
the citizens or subjects of the respective States. 

Prior to the act of 1870, which it was proposed to 
make the basis of all subsequent treaties of extradi- 
tion, there were only existing four English treaties, 





THE ALBANY LAW JOURNAL. 











viz., those with the United States, with France, with 
Denmark and with Prussia. No act of Parliament 
had been passed to carry the last into effect. The 
treaty with France of 1843 it had been attempted to 
replace by a subsequent treaty in 1852, but though the 
ratifications were exchanged, it was never carried into 
effect by parliamentary legislation, but the operation 
of the old treaty has been continued with modifica- 
tions mutually assented to from year to year. The 
treaty of 1852 excluded from its operation the citizens 
of the respective parties, and that is now in practice 
the recognized rule between France and England, not- 
withstanding the absence of the exception in the 
treaty of 1843. The treaties with Denmark and Prus- 
sia have been replaced by new treaties subsequent to 
the acts of 1870 and 1873. 

Though these laws contain no provision for except- 
ing the citizens of the respective parties, such a clause 
is to be found in all the conventional arrangements 
made by England with other powers since its enact- 
ment, viz., with Austria, Belgium, Brazil, Denmark, 
Italy, Germany (replacing the unexecuted treaty with 
Prussia), the Netherlands, Sweden and Norway, 
Switzerland, Hayti and Honduras. 

A notice of the leading provisions of the act of 1870, 
supplemented by the act of 1873, has been heretofore 
given. Among other conditions, they prohibit extra- 


dition for political offenses, and require that a fugitive 
criminal shall not be surrendered to a foreign State, 
unless provision is made by the law of that State or 
by arrangement; that the fugitive criminal shall not, 
until he has been restored, or had an opportunity of 
returning, to Her Majesty’s dominions, be detained or 
tried in that foreign State for any offense committed 


prior to his surrender, other than the extradition 
crime proved by the facts on which the surrender is 
grounded. 

We have also noticed the extension given to the rule 
of extradition in applying it to persons convicted, as 
well as to those accused, of the commission of crimes, 
thereby making the extraditing State practically exe- 
cute, contrary to the uniform theory of the writers on 
the conflict of laws, the penal laws of another country. 
The extraordinary increase of extraditable offenses 
in the new English laws was also alluded to. 

Among the crimes in the first schedule of the act of 
1870, to be construed according to the law existing in 
England or in a British possession (as the case may be) 
of the date of the alleged crime, whether by common 
law or by statute, aud the list of which commences 
with ‘** murder and attempt and conspiracy to murder,” 
and ends with “revolt, or conspiracy to revolt, by two 
or more persons on board a ship on the high seas, 
against the authority of the master,” we find 
* threats, by letter or otherwise, with intent to extort.”’ 

The list of crimes attached to the act of 1873 begins 
with “kidnapping and false imprisonment, perjury 
and subornation of perjury, whether under common 
or statute law.’’ These are followed by six categories 
of crimes, or misdemeanors, the nature and extent of 
which are only to be found by a reference to the sev- 
eral statutes punishing them. It is to the extreme 
trivial character of some of these offenses that Mr. 
Clarke refers in his treatise on extradition, which we 
have heretofore cited. 

In my former letter the treaties which had been con- 
cluded by the United States were stated to be tweuty- 
one. Several of these, however, had ceased to exist 
by the merging of the sovereiguty of the States with 
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that of other powers. The treaty with the Ottoman 
Porte was uot then known to me, and the one with 
Spain was not then negotiated. , ‘ 

Among the treaties, besides those of England and 
France, in which the clause excluding their application 
to the citizens or subjects of the country (nationauz) 
is wanting, are the treaties of extradition with Italy 
and Switzerland. I have heretofore had occasion to 
notice that France does not admit the extradition of 
her citizens under any circumstances. It is under- 
stood that the exercise uf such a claim was also repug- 
nant to the recognized policy of Italy, and that this 
is likewise the case with regard to Switzerland. The 
eminent Italian publicist, Pasquale-Fiore, in comment- 
ing on the treaties of his country with other powers, 
including the United States, suys: “ Extradition is 
not applicable to the citizens or subjects of the coun- 
try (nationauax), who have taken refuge in the territory 
of their own country. So Italy can only demand the 
extradition of an Italian or a foreigner, who has taken 
refuge in a country other than the one to which he 
belongs.”’ 

Professor Brocher, of the University of Geneva, 
though himself inclined to give great extension to ex- 
tradition, says: ‘*It is, in general, admitted that the 
reciprocal rights and obligations that exist between a 
State and those who belong to it, or are under its juris- 
diction (ressortissants),do not permit the former to 
deliver up the latter to a foreign power.’’— Etude sur 
les conflits de la législation eu matiére de droit penal. . 
Revue de Droit International, tom. 7, p. 174. 

The list of the other States with which we have 
treaties in which there is no provision excepting the 
mutual surrender of citizens, is not a little curious. 
It embraces the Sandwich Islands, Venezuela, the 
Dominican Republic, Nicaragua, Equador and the 
Orange Free States. 

To ascertain the existence of the last-named power, 
I was compeljed to make some geographical researches. 
I find it mentioned in the new edition of the Encyclo- 
pedia Britannica, now in progress of publication, as 
containing a population of 37,100, consisting of Boers 
of Holland extraction and Kaffres. 

The Orange State is situated near Cape Town, in 
Africa, and it, as well as the Transvaall Republic, was 
an offshoot from the Cape Colony, but recent accounts 
say that both these little communities have been 
compelled, in dread of becoming the prey of their 
savage neighbors, to return to the sovereignty of Great 
Britain. 

However little propriety there may have been in 
agreeing to surrender our own citizens or people of 
other counties, who had sought an asylum with us, to 
the adjudication of tribunals, that in no sense admin- 
ister the law, as it is established among us, all former 
extradition treaties had been made with Christian 
powers, or at least with those which claim to be such. 

In our treaties, as well as in those made by England 
and other European powers, with the non-Christian 
States, where miuisters and consuls exercise jurisdic- 
tion over their countrymen, while the native govern- 
ment retains its authority over its own people, thereby 
recognizing as it were, conflicting jurisdictions, stipu- 
lations to reciprocally deliver up natives and subjects 
of the foreign States to their respective authorities 
within the territory may be found. 

Thus the treaty of the United States with China, of 
1844, provides : 





ARTICLE XXI. 


“ Sub: of China who may be guilty of crimi- 
nal act Se he Aye eet of the United ve, wha be 
arrested an nished by the Chinese authorities, 
sccceding to the laws of China; and citizens of the 
United States, who may commit any crime in China, 
shall be subject to be tried and punished only by the 
consul, or other lic functionary of the United 
States, thereto authorized, according to the laws of the 
United States. And in order to the prevention of all 
controversy and disaffection, justice shall be equitably 
and impartially administered on both sides.” 

The 11th article of the treaty of 1868 is to the same 
effect. ° 

In our treaty of 1858, with Japan, it is stipulated : 

ARTICLE VI. 


“ Americans committing offeuses against Japanese, 
shall be tried in American consular courts, and when 
pone shall be punished according to American law. 

apanese committing offenses against Americans shall 
be tried by the Japanese authorities, and punished 
according to the Japanese law. The consular courts 
shall be open to Japanese creditors, to enable them to 
recover their just claims against American citizens, 
and the Japanese courts shall in like manner be open 
to American citizens, for the recovery of their just 
claims against Japanese. 

ARTICLE IX. 

* When requested by the American consul, the Japan- 
ese authorities will cause the arrest of all deserters and 
fugitives from justice, receive in jail all persons held 
as prisoners by the consul, and give to the consul such 
assistance as may be required to enable him to enforce 
the observance of the laws by the Americans, who are 
ou land, and to maintain order among the shipping.” 


Iam not aware of the existence of any treaty con- 
cluded between Christian and non-Christian powers, 
in the form of our extradition convention with the 
Ottoman Porte, the ratifications of which were ex- 
changed the 25th of April, 1875. 

It applies as well to those persons who have been 
convicted of as to those who are charged with crimes 
committed within the jurisdiction of one of the con- 
tracting parties, and who shall seek an dsylum or be 
found in the territories of the other, and it contains 
the usual stipulation that ‘this shall only be done 
upon such evidence of criminality as, according to the 
laws of the place where the fugitive or person so 
charged shall be found, would justify his or her appre- 
hension and commitment for trial, if the crime had 
been there committed.” 

The crimes which are enumerated are the same as 
those which are usually found in our treaties with 
European powers. Political offenses and crimes com- 
mitted previous to those for which extradition is 
asked, are excepted. Neither of the contracting parties 
is bound to deliver up its own citizens. The conven- 
tion is to continue in force during five years from the 
day of exchange of ratification, but if neither party 
shall have given to the other six months’ previous 
notice of its intention to terminate the same, the con- 
vention shall remain in force five years longer and so on. 

It is difficult to conceive of the motive for the mak- 
ing of this treaty, especially with the unusual provisions 
as to its duration, or to imagine what practical appli- 
cation favorable to the United States it can have. It 
cannot be necessary to remind those. who take any 
interest in such discussions, of the exterritoriality 
which the Franks or subjects of all Christian na- 
tions enjoy in the Levant free from Turkish jurisdic- 
tion, at least as respects the relations of different 
nationalities with one another. Those belonging to 
other nations would not and could not be delivered 
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up by the Ottoman government. on any requisition 
which might be made to the Porte under this treaty, 
while the United States do not require it in order to ob- 
tain a rendition of their own citizens who may, as fugi- 
tives from justice, escape into the dominions of the 
Porte. 

The Supreme Court of the United States, in the 
recent case of Dainese v. Hale, 2 Otto. 17, having oc- 
casion to examine the relations of the United States 
with Turkey, adjudged that the treaty between the 
United States and the Ottomau Empire, concluded 
June 5, 1862 (if not that made in 1830), has the effect 
of conceding to the United States the same privilege, 
in respect to consular courts and the civil and criminal 
jurisdiction thereof, which are enjoyed by other 
Christian nations; and that the act of Congress of 
June 22, 1860, established the necessary regulations for 
the exercise of such jurisdiction. 

France and the other European powers exercise 
through their consuls in the Levant the right, with- 
out regard to the Ottoman government, of sending 
back to their country those of their nationality, who 
would be the subjects of extradition under our treaty, 
and if our consuls do not possess that authority, it is 
only because it has not been granted to them by our 
own legislation. 

If the treaty can have any effect whatever, it can only 
be in giving to the Porte a power of oppression against 
its wretched Christian subjects, which it could not ex- 
ercise toward them in Turkey itself. The relations of 
the government at Constantinople, not only as respects 
the principalities whose dependence on it are merely 
nominal, but toward the Christian populations which 
constitute three-quarters of the inhabitants of Tur- 
key in Europe, are so exceptional, that it requires 
great prudence, on the part of foreign powers, in en- 
tertaining any negotiations with it, which may di- ' 
rectly or impliedly give countenance to its internal 
administration. 

Indeed, Turkey dces not staud before the world in 
the position of an independent power. Going back 
for more than a century we find Russia exercising a 
protection, sanctioned by treaty, over a great majority 
of the subjects of the Porte, and the world, at this 
moment, is agitated by the same controversy, which 
existed fifty years ago, when the tripartite treaty for 
the independence of Greece was negotiated, solely to 
prevent Russia doing alone that which, if not inter- 
fered with, might give to her the supreme control over 
the possessions of the Ottoman Empire. Such was 
also the subject-matter which induced the Crimean 
war, and in the late conference of the great powers at 
Constantinople the independence of the Porte of all 
external interference was scarcely suggested. Every- 
one agreed that she must admit foreign intervention 
in her domestic concerns, and the sole question was 
whether she should be subjected to the collective sur- 
veillance of the great powers, or her Christian subjects 
left to the protection of Russia alone. 

It was at the moment, when the news of the as- 
sassination of the French and German consuls at 
Salonica and the massacre of the Bulgarians reached 
me, that the treaty of extradition with Turkey came 
into my hands. 

Not only does the disposition of the Ottoman Em- 
pire occupy the attention of the cabinets of Christen- 
dom, but it is the great problem in the solution of 
which the publicists of Europe are now engaged. The 
“Institute of Internatioual Law” has made it the 
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prominent topic for its next annual session, and I 
have now before me a most able paper on “Le Droit 
International et la Question d’Orient,” from Mr. 
Rolin Jacquemyns, who holds teward that institution, 
of which he may be deemed the true founder, the 
same position that Professor Henry does to the Smith- 
sonian Institute. 

I may crave your indulgence to bring it at an early 
day to your notice. It presents, as a deduction from 
the principles of the law of nations, the proposition 
that the collective intervention of the great powers of 
Europe, in the internal affairs of Turkey, is an obliga- 
tion imposed on them by their position and from 
which they cannot consistently escape. 

He distinguishes with remarkable acumen between 
their intervention as now proposed for the Ottoman 
Empire and the interference of the Holy Alliance in 
the internal’ affairs of States capable of self-govern- 
ment, quoting the words of Bluntschli, who says: 
“That the law of nations only protects States that are 
capable of living. If this proposition,’ the German 
publicist adds, ‘‘should be deemed dangerous in view 
of the abuse which might be made of it, according to 
cavillers, it is nevertheless an incontestable truth. The 
living alone have rights ”’ 

Looking to the accounts to be found in every vol- 
ume of our diplomatic correspondence of the charac- 
ter of the Spanish tribunals, whose adjudications, in 
the language of Mr. Fish, ‘‘ outrage humanity, defy 
civilization and put justice to scorn,”’ I could not be 
otherwise than astounded, when I learned, through 
the newspapers, that a treaty of extradition had been 
made with Spain. Whether we are required by it to 
hand over our own citizens to undergo the fate which 
awaited the crew and passengers of the Virginius, I 
have no means of knowing, the treaty not having 
been, as far as I am aware, published. 

I have not seen any authenticated account of the 
mode in which the extradition of Tweed was obtained 
in the absence of any treaty, and can only suppose 
that it was to reciprocate the courtesy which Mr. 
Seward manifested toward Spain in the extradition, 
in violation of all law, of Arguelles; and yet since 
that event the State Department has repeatedly de- 
clared that, in the absence of a treaty, we could 
neither surrender an accused criminal to a foreign 
Stute nor ask the rendition of one from such a State. 
The only notice that I have met with of the matter 
was, some weeks siuce, in the Memoriul Diplomatique, 
of Paris, where it is said that neither the United States 
nor the State of New York being in a condition to 
ask the extradition, he was delivered up to the munici- 
pality of New York. 

I notice that nothing seems to have been done with 
the resolution introduced into the Senate, a year ago, 
by Mr. Morrill, of Vermont, having in view a general 
system of extradition, to which I alluded in my last 
letter. 

It seems to me that the subject is one which should, 
as it was in England, be submitted to a commission, 
who should investigate the whole matter of extradi- 
tion, as well in its legal and constitutional aspects, as 
in its bearing on the administration of criminal justice. 

For such a proceeding the present moment, when 
the Department of State, from which the negotiation 
of treaties proceeds, is presided over by an eminent 
jurist seems specially propitious. 

Yours very truly, 
Isaac GRANT THOMPSON, Esq. 


W. B..LAWRENCE. 





Since the preceding letter was written a case has 
come to my knowledge, which will put to the test 
the character of the provisional arrangement between 
the United States and England, announced in the 
President’s message of December last. It is under- 
stood that an American, who had been indicted for 
forgery and embezzlement, and had escaped from 
Kentucky to Canada, was extradited on the charge of 
forgery only, no requisition having been made for 
embezzlement, which, indeed, is not an extraditable 
offense. On his return to Kentucky, bail was given 
on the indictment for forgery and the prisoner was re- 
leased, but he was subsequently arrested on the charge 
of embezzJement, and is now held in custody for trial 
on that offense, for which, as was stated, he was not 
extradited and which is not within the treaty. 

There is this difference between the Kentucky case 
and that of Lawrence, asthe proceedings against the 
latter were all in the United States courts and within 
the control of the government at Washington, while 
in the present instance the action of the State 
authorities may be requisite. 

How far the United States are competent to make 
treaties respecting matters exclusively within the cog- 
nizance of the individual States was, at one time, seri- 
ously mooted, but the power is now generally recog- 
nized. If they have such power, it is immaterial 
whether the proceedings are in the Federal or State 
courts, and this, Mr. Fish, after raising the point in 
his discussions with Lord Derby, himself concedes, 
when he states: “If the extradition treaty did as (he 
says) it does not, provide that no criminal could be 
tried for any other than certain particular offenses, 
such a provision would be binding on all courts, both 
State and Federal.’’ See Law Jour., Vol. XIV, p. 93. 

Though the constitution has declared treaties to be 
the supreme law of the land, it was maintained by 
Judge Benedict, in Caldwell’s case as well as in Law- 
rence’s, and by the Court of Appeals of New York in 
Adriance v. Legrave, that the defense that the crime 
for which he is arraigned is not the one for which the 
party was extradited, cannot avail the prisoner him- 
self, that the right of exemption is a political and not 
a judicial question, which must be settled between the 
governments which are parties to the treaty. This, 
of course, would be no answer to a foreign power, 
whose mandate of extradition had been abused, and 
England has most emphatically told us that the result 
of putting on trial for one offense a person extradited 
for another would be the immediate termiuation of 
the treaty. 

It is supposed that an intimation of the conditions 
under which the prisoner was impliedly, if not ex- 
pressly, extradited, by the Secretary of State, under 
the direction of the President, to the Governor of the 
State where the proceedings were pending, would 
suffice, and that directions would be given to the 
prosecuting officers to enter a nolle prosequi. If, how- 
ever, there should be a refusal, inducing a conflict of 
jurisdiction, as occurred in the celebrated case of 
McLeod, who had been indicted for murder com- 
mitted during the Canadian rebellion of 1839, at the 
burning of the Caroline, within the jurisdiction of the 
State of New York, under the orders of his govern- 
ment, and in which Mr. Seward, then Governor of 
the State, refused to intervene, Mr. Wheaton showed, 
in an able argument, the summary of which will be 
found in Lawrence’s Wheaton ed. 1863, p. 189, that 
there existed, even without special legislation, the 





means of ultimately vindicating the Federal jurisdic- 
tion. In that instance the difficulty was arrested by 
a verdict of acquittal of murder in the State court, 
but an act of Congress, which may not, however, 
meet the present exigency, was passed, transferring all 
cases of similar collision of jurisdiction to the Federal 
courts. United States Statutes at Large, vol. 5, p 539. 
So far as regards the case to which I now allude, 
there does not appear that there bas been any refusal, 
on the part of the authorities of the State of Kentucky, 
to conform to treaty obligations. The late Secretary 
of State, so far from having given any intimation of 
the President’s wish that the prosecution for the 
non-extraditable offense, for which the prisoner was 
arraigned, should be abandoned, maintaining the con- 
struction of the treaty for which he heretofore con- 
tended. I um not aware how far Mr. Evarts’ views 
coincide with those of his predecessor. W. B.L. 


——_>____—_ 


COURT OF APPEALS ABSTRACT. 


ADVERSE POSSESSION. 

Occasional user does not constitute.— The occasional 
use of lands in a customary way fora particular pur- 
pose, although uninterrupted for the prescribed period, 
will not alone be sufficient to sustain a right by adverse 
possession. Accordingly, the gathering and storing of 
sea-weed upon a plot of land along the shore of the 
sea, tu which a town had title and which was supposed 
to be open to the common use of the inhabitants of 
the town, held, not such a use as would establish 
adverse possession. Trustees of Eust Hampton v. Kirk. 
Upinion by Allen, J. 


[Decided Feb. 13, 1877. Reported below, 6 Hun, 257.] 


AGENCY. 

1. Charging goods to agent does not release principal.— 
P. conducted a bakery and the plaintiffs suld goods to 
F., her agent. The goods were delivered to P. at her 
bakery, but they were charged to F. upon plaintiffs’ 
books, but they did not intend by such charging to 
exonerate P. Held, affirming the judgment below, 
that P. was liable for the price of the goods. Foster v. 
Persch. Opinion by Rapailo, J. 

2. Presumption where goods are sold to agent.—Where 
goods are sold to an agent, the legal presumption is, 
that the credit is given to the principal, and entries 
upon the books of the vendor charging the gvods to 
the agent, though of much weight upon the question, 
are not conclusive evidence that the credit was given 
exclusively to him. (Meeker v. Cleghorn, 44 N.Y. 352.) Lb. 
[Decided Feb. 13, 1877.] 

! ATTACHMENT. 

Decision of Supreme Court grunting or refusing, not 
reviewable. — A plaintiff can in no case demand an 
attachment as matter of right, and whether in any 
case one should issue, rests in the discretion of the 
Supreme Court, and after the Supreme Court has 
finally exercised its discretion, its decision will not be 
reviewed by the Court of Appeals. Suartwell v. Field. 
Opinion by Earl, J. 

[Decided Jan. 30, 1877.) 
BOUNDARIES. 

Lands bounded along the ‘‘ beach.”’— Ordinarily in a 
grant of lands under the name of a beach, ora boundary 
of lands upon or by or along a beach, the word would 
be held synonymous with the shore or strand, having 
reference to and including the lands washed by the sea 
and between high-water mark and low-water mark. 
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A boundary upon a beach cannot include any part of 
the ground forming the beach. (Storer v. Freeman, 6 
Mass. 435; Littlefield v. Littlefield, 28 Me. 180; Phillips 
v. Rhodes, 7 Meto. 322; Cutts v. Hussey, 15 Me. 237.) 
Trustees, etc., af East Humpton v. Kirk. Opinion bz 
Allen, J. 

(Decided Feb. 13, 1877. Reported below, 6 Hun, 257.] 

CONSTITUTIONAL LAW. 

1. Kings county sheriff's law constitutional.— Chap- 
ter 439 of the Laws of 1876, entitled * An act relating 
to the expenses of judicial sales in the county of 
Kings,’ which enacts that sales in foreclosure cases in 
the county of Kings, unless both parties agree upon a 
referee, shall be made by the sheriff of that county, 
is not unconstitutional upon the ground either (1) that 
it violates the provision which declares that ‘‘ no pri- 
vate or local bill which may be passed by the legisla- 
ture shall embrace more than one subject and that 
shall be expressed in the title,’ or that it violates 
the recent provision which prohibits the legislature 
from increasing the fees of public officers during the 
terms of their office. Kerriganv. Force. Opinion by 
Church, C. J. 

2. Intendment in favor of constitutionality of statute. 
— Every intendment is in favor of the constitution- 
ality of laws passed by the legislature, and courts will 
not adopt a doubtful construction for the purpose of 
invalidating them. Ib. 

(Decided Feb. 6, 1877.] 
CONVERSION. 

1. Violation by agent of direction of principal.— 
Defendant received from plaintiff a promissory note 
made by a third person and indorsed by plaintiff, for 
the purpose of negotiating the same. Plaintiff gave 
him directions in no case to let the note go out of his 
hands without he received the money for it, and in 
case he could not negotiate it, it was to be returned the 
next day. Defendant gave the note to F., who prom- 
ised to get it discounted and return the money to de- 
fendant. F. sold the note and appropriated the pro- 
ceeds. Held, affirming the decision below, that de- 
fendant was liable for a conversion of the note. 
(Syeds v. Hay, 4 T. R. 260; Spencer v. Blackman, 9 
Wend. 167; Wheelock v. Wheelwright, 5 Mass. 103; 
Scott v. Rogers, 31 N. Y. 490.) Laverty v. Snethen. 
Opinion by Church, C. J. 

2. Distinction between act of agent: when it does or 
does not constitute conversion.—If the agent parts 
with the property in a way or for a purpose not au- 
thorized he is liable for conversion, but if he parts 
with it in accordance with his authority, although at 
a less price, or if he misapplies the avails or takes in- 
adequate security, he is not liable in an action for the 
conversion of the property, but only in an action on the 
case for misconduct. Ib. 

(Decided Feb. 20, 1877.] 
EVIDENCE. 

1. Verbal agreement reduced to writing, but not signed: 
refreshing memory: practice.—Two parties about to 
enter into a contract came to a verbal understanding, 
which they directed an attorney, who was present, to 
put into writing, so that it could bé signed. He ac- 


cordingly drew an agreement, which embraced the 


result of the conversation had between the parties, 
with one or two exceptions. The agreement was not 
signed, but the performance of the contract was 
entered upon. In an action for work done under the 
contract, held, that the agreement, drawn up by the 
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attorney, was not admissible to prove what the con- 
tract between the parties was, but it might be used by 
the attorney, who was called as a witness, to refresh 
his memory as to the conversation had between the 
parties. Flood v. Mitchell. Opinion by Mitchell, J. 

2. Judgment will be reversed for error possibly affect- 
ing result. Where it was not entirely clear that the 
erroneous rejection of evidence offered and the erro- 
neous refusals by a judge to charge, as requested, did 
not affect the minds of the jury, held, these erroneous 
rulings were sufficient to authorize a new trial. Ib. 
(Decided Feb. 20, 1877. Reported below, 4 Hun, 813.] 

PRACTICE. 

1. Appealable order: order made preliminarily to 
action not reviewable.— An order was made by the 
Supreme Court, under Laws 1853, chap. 463, § 17, di- 
recting a reference to inquire into and report upon the 
facts stated in a petition made by the attorney-general 
in an application by him for a dissolution of the Con- 
tinental Life Insurance Company. In opposition to 
the granting of the order, affidavits were introduced, 
showing that the corporation had already been dis- 
solved by a judgment obtained in an action by a stock- 
holder, under 2 R. 8. 464, § 39, and it was insisted by 
the attorney-general that the judgment in question 
was void. Held, dismissing the appeal, that the order 
being only a preliminary one, the granting of it was 
not a final adjudication of the questions in contro- 
versy, and such order was not reviewable. Matter of 
Application of Attorney-General v. Continental Life 
Ins. Co. Opinion by Church, C. J. 

[Decided Jan. 30, 1877.] 

2. General exception where available.—The judge at 
circuit directed a verdict for the defendant, to which 
the plaintiffs excepted but did not request any fact to 
be submitted to the jury. Held, that if it was error to 
take the case from the jury, an objection thereto was 
available under the general exception. Trustees of 
East Hampton v. Kirk. Opinion by Allen, J. 
{Decided Feb. 13, 1877. Reported below, 6 Hun, 257.] 

TITLE. 

Tenants in common: adverse possession of one against 
the other tenant: construction of contract.— A. and J. 
were tenants in common under a perpetual lease. This 
lease provided for the payment of rent and other 
covenants, and also contained provisions for forfeiture. 
In 1847, J., by parol, purchased the right of A., giving 
his note for the purchase price, and assumed and 
asserted the right of exclusive ownership thereafter. 
There was, however, no conveyance in writing of the 
interest of A. In 1861, the landlord to whom the rent, 
etc., was payable under the lease, and J. made an ordi- 
nary contract of sale, whereby the landlord agreed to 
sell and J. to purchase the land for a sum but little 
over a third of the real value of the land, the contract 
providing that if the payments were made as therein 
stipulated the grantor would convey the lands, and if 
not performed he might re-enter, and that the grantor 
should in that case be a tenant at sufferance. There 
was no intention, however, to sell or purchase any 
thing more than the right of the landlord, and it was 
not intended to affect the right of J. J. afterward 
assigned the contract of sale to B., who performed the 
covenants and took a conveyance from the landlord. 
In 1867, a judgment was docketed against J. in the 
county where the land was situated. In 1872, J. exe- 
cuted to A. a mortgage for the purchase price of the 
half interest originally belonging to him. Held, that 





J. acquired title to the right of A. to one-half the 
premises; that B. acquired only the interest of the 
landlord in the premises, the remaining right under the 
lease still being vested in J.; that the judgment against 
J. was a lien upon J.’s right, and a sale upon execution 
thereunder conveyed such right. B., however, had for 
the payments made by him to the landlord a lien prior 
to the judgment and to the mortgage executed by J. to 
A. Millard v. McMullen. Opinion by Church, C. J. 
(Earl, J., dissenting.) 

[Decided Feb. 6, 1877.) 

— <> 
NOTES OF RECENT DECISIONS. 


Agency: when principal liable for unauthorized act 
of agent: ratification.— A was B’s agent for making 
sales and collections, but had no authority to indorse 
for the latter. He, however, in discounting two notes, 
transcended his powers by indorsing ‘ A, agent, B.” 
B received and appropriated the proceeds of the dis- 
count. Held, that he ratified A’s unauthorized act 
by thus receiving the benefits thereof, and was liable 
for the amount of the notes. Sup. Ct., Pennsylvania, 
Feb. 12, 1877. Horter v. Silliman (Week. N. Cas.). 

Attorney at law: death of client revokes authority to 
collect judgment.—Appellee’s husband, in his life-time, 
recovered a judgment against appellants, one Hill 
acting as his attorney. Before the judgment was col- 
lected the plaintiff died, and the appellee qualified as 
executrix. Afterward, Hill, with full notice of the 
plaintiff's death, proceeded to collect the judgment of 
the defendants; then filed the letters testamentary, 
and entered satisfaction of the judgment in the name 
of the executrix, but without authority from the ex- 
ecutrix, who, indeed, expressly revoked Hill’s author- 
ity, and afterward successfully moved the court to set 
aside the satisfaction. Held, that any authority Hill 
had to collect the judgment was revoked by the death 
of the husband; that appellants were not protected in 
paying the judgment to the attorney, and that the sat- 
isfaction was a nullity. Sup. Ct., Illinois, Jan. 31, 
1877. ‘Turnan v. Linke. 

Construction of contract: power to deed includes 
power to mortgage. — H. conveyed land to C., in trust 
for his wife E., the deed providing that said E. should 
have the power of disposing of said property by deed 
or will, as if she were a feme sole. Held, that this 
power carried with it the power to mortgage. Sup. 
Ct., Tennessee, Feb. 17, 1877. Stiefel v. Clark. 

Libel: corporation may be liable for libelous publica- 
tion.— A corporation may make a libelous publication ; 
in doing so it must act through an agent, for it cannot 
act otherwise; and if there be proof that an agent, 
within the scope of his authority, caused the publica- 
tion to be made or acting within the scope jof his au- 
thority, ratified it after it was made, and if there was 
evidence that the publication referred to the plaintiff, 
a verdict for the plaintiff is contrary neither to the 
law nor to the evidence. Sup. Ct., Georgia, Feb. 27, 
1877. Howe Machine Co. v. Souder. 

Mortgage: of crop not yet planted, invalid.— There 
can be no valid sale or mortgage of a portion of a crop 
not planted; therefore, an obligation dated the 25th 
of December, 1874, to deliver certain cotton of the next 
year’s crop —the crop of 1875 — passed no title to the 
obligee. Sup. Ct., Georgia, Feb. 27,1877. Redd v. Bur- 
rus. 

Municipal corporation: when award of contract to 
lowest responsible bidder may be refused.— In awarding 
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contracts for municipal works under the act of May 
23, 1874 (P. L. 230), to the ‘* lowest responsible bidder,” 
the city authorities have not merely ministerial pow- 
ers, but those which are deliberative and discretion- 
ary. They can inquire further than as to the mere 
pecuniary ability of the competing bidder, and their 
decisions, even though manifestly erroneous, cannot 
be reversed except on account of fraud. Accordingly 
where a bid was put in by a firm with whom on previ- 
ous contracts the city authorities have had trouble 
and annoyance, and which had previously been guilty 
of dishonest acts, and the senior member of which 
was a man of intemperate habits, held, that the action 
in good faith of the city authorities rejecting a bid 
from such firm for public work would not be inter- 
fered with by mandamus. Sup. Ct., Pennsylvania, 
Nov. 6, 1876. Commonwealth ex rel. Snyder v. Mitchell 
(Week. N. Cus.). 

Negligence : telegraph company cannot stipulate against 
its own.—A telegraph company cannot stipulate 
against liability for its own negligence. Where the fol- 
lowing words were printed on the blank for messages 
and signed by the plaintiff at the time he left the mes- 
sage for transmission: * * * ‘On condition that 
the company shall not be liable for errors or delay in 
the transmission or delivery, or for non-delivery of 
such messages, from whatsoever cause occurring.”’ 
Held, that these words were too comprehensive. The 
words “except by the defendants’ own negligence ” 
were unnecessary tou make the agreement binding on 
the plaintiff. Sup. Ct., Georgia, Feb. 27, 1877. West. 
Un. Tel. Co. v. Fontaine. 

Negligence: duty and liability of owner of sheep 
affected with contagious disease.—In an action for 
damage caused by the failure of defendant to keep up 
his line fence, whereby his sheep, which were affected 
with a contagious disease, trespassed upon plaintiff's 
land and communicated the disease to plaintiff's sheep, 
held, that one allowing his diseased sheep to run at large 
is liable for all damages occasioned thereby to other 
sheep, whether the owner of the latter knows, or does 
not know, applies, or fails to apply, proper treatment. 
The doctrine of contributory negligence does not ap- 
ply to such a case, under the Illinois statute. Sup. 
Ct., Mlinois, Jan. 31, 1877. Herrick v. Gary. 

Power of attorney: judgment note by joint debtors: 
effect of death of one deblor.—A judgment note, 
containing a joint and several obligation, but with 
only a joint warrant of attorney, was executed by 
three persons, one of whom subsequently died. /eld, 
that the warrant of attorney was not revoked, but 
that judgment could be entered thereon against the 
survivors. Gee v. Lane, 15 East, 592, not followed. 
Sup. Ct., Pennsylvania, Nov. 24, 1876. Crousdell vy. 
Tallant (8 W. N. Cas. 375). 

Proximate cause: sheriff not liable for acts of escaped 
prisoner.— A prisoner was arrested by a sheriff on a 
charge of assaulting plaintiff with a deadly weapon. 
The sheriff negligeutly allowed him to escape and he 
again assaulted plaintiff. Held, that the assault was 
not the natural consequence of permitting an escape, 
and the sheriff was not liable to plaintiff therefor, nor 
for the expense of binding the prisoner over to keep 
the peace. Sup. Ct., Illinois, Jan. 31, 1877. IZullinger 
v. Worrell. 

Statute of limitations: conduct of debtor misleading 
creditor will take case out of statute.—In 1860, A, re- 
siding in Pennsylvania, intrusted to B & C,a collec- 





tion firm, the collection of a Kentucky claim. The 
Kentucky agente of B & C collected the money and 
forwarded it to their principals in 1863, together with 
other sums; but there was some doubt as to the pro- 
portion of the remittance to be applied to this claim. 
and a letter was written asking further information 
before any thing was credited to A’s account. Before 
an answer was received B & C sold out their business 
(their successors to settle the unfinished business of 
the firm), and B, the partner, who had charge of A’s 
claim, went abroad. The books showed no trace of 
the collection of the claim, and, when A inquired from 
time to time, of B & C’s successors, how it was pro- 
gressing, he was told at first that it was ‘“‘regarded as 
good,”’ and afterward that there was ‘‘ not much hope.”’ 
In 1870 A, discovering the fact of the collection, 
brought suit against B& C. B. pleaded the statute of 
limitations. Held, that the conduct of the defend- 
ants, tending to mislead the plaintiff and induce him 
to delay his action, even if not fraudulent, would pre- 
vent the statute of limitations from running. Sup. 
Ct., Pennsylvania, Feb. 12, 1877. Wickersham v. Lee 
(Week. N. Cas.). 

Statute of limitations: uncertain acknowledgment will 
not take case out of.—To revive a claim barred by the 
statute of limitations, plaintiff relied on a letter from 
defendant, containing the following phrases: ‘I have 
received a letter from you some time ago, asking of 
me what I intend doing with balance of a note I owe 
you;’’ and after speaking of an arrangement to pay 
another creditor, with whom the defendant com- 
promised, ‘‘and after he is paid I will pay you all I 
owe you, and if I can do any thing for you before that 
time I will do so. You need not trouble yourself 
about me, that I will not pay you, for I expect to pay 
all Lowe.”’ Held, that, as neither the claim, the bal- 
ance, nor the amount of indebtedness was stated, there 
was not sufficient certainty and perspicuity in the ac- 
knowledgment to take the case out of the operation of 
the statute. Sup. Ct., Pennsylvania, Feb, 5, 1877. 
Miller v. Bashore (Week. N. Cas.). 

Taxation: buildings erected for its own use by Federal 
government on lands of another, not taxable.— Build- 
ings were erected by the United States government on 
land owned by A., O. and G., with their permission 
and with the understanding that the buildings were 
removable at the pleasure of the United States. The 
buildings were used by the government for the pur- 
pose of preparing granite to be employed in the erec- 
tion of public buildings at Washington, D.C. The 
assessor charged the buildings, along with the land, to 
A., O. and G. Upon their application for redress 
against the assessment, held, that the buildings re- 
mained personal chattels, and the property of the gov- 
ernment, and being a means employed by it for carry- 
ing into effect powers granted under the constitution, 
and were exempt from State taxation, and were, there- 
fore, improperly assessed to A.,O.andG. Sup. Ct. Ap- 
peals, Virginia. Commonwealth v. Andrews (Va. L. 
Jour., Feb., 1877). 

Vendor and vendee: improvements by vendee in pos- 
session under verbal contract of sale.— Where a vendor 
of land by verbal sale puts the vendee in possession, 
and thé vendee occupies and uses the land for a time, 
and then abandons the contract and refuses to take 
the land; in a suit by the vendor against the vendee 
for use and occupation (the vendor being in no de- 
fault), the vendee will not be allowed to set off the 
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value of improvements made by him while in posses- 
sion, against the vendor’s claims for use and occupa- 
tion. Sup. Ct., Tennessee, Jan. 27,1877. Guthrie v. 
Holt. 

Witness: form of oath to witness de bene esse under 
United States statutes.—In taking the testimony of a 
witness de bene esse under the Revised Statutes of the 
United States, the witness must be sworn to tell the 
whole truth, as far as he knows it, respecting the mat- 
ter in controversy between the parties. It is not suffi- 
cient to swear him to tell the whole truth touching 
such interrogatories as may be propounded to him. 
U. 8. Cire. Ct., Dist. of Maryland, Feb., 1877. Wilson 
Sew. Mach. Co. v. Jackson (Cent. Law Journal). 


——_>___—- 
BENCH AND BAR. 


No-Choy has been called to the bar of Lin- 
coln’s Inn. He is the pioneer Chinese gentleman in 
that direction. 


Three justices of the Massachusetts Supreme 
Court have been called to the Attorney-Generalship of 
the United States: Caleb Cushing by President Pierce, 
K. Rockwood Hoar by President Grant, and Charles 
Devens by President apes. 


Judah P. Benjamin, once Confederate minis- 
ter of war, but now a Queen’s Counsel, enjoying an 
extensive commercial practice at the English bar, lately 
returned all his briefs for the Guildhall sittings, ac- 
companied by checks for the fees he had received with 
them, because all his time would be wholly taken up 
by the causes at Westminster hall, and he did not think 
it right to retain payment for business to which he 
could not attend. 


John Clerk, the eminent Edinburgh lawyer, 
and Raeburn, the painter, were great cronies in their 
younger days, both being poor as church mice. One 
day Clerk asked Raeburn to dine. On arriv ing home, 
the latter found the landlady spreading the cloth and 
setting on the table two dishes, one containing three 
herrings, the other three potatoes. ‘ And is this all?” 
said Clerk. ‘* All,” said the dame. ‘All! Did I not 
tell ye, woman,” be cried, “that a gentleman was to 
dine with me, and that ye were to get six herrings and 
six potatoes ?’ 


An exchange says: Probably the oldest law- 
yer in the world is the Hon. Elbert Herring. He was 
born on the 8th of July, 1777, at Stratford, Coun., thus 
making him ninety-nine years of age. He was admit- 
ted to the bar in December, 1799, and made a judge in 
1305. He was the first register ever appointed in the 
State of New York. It was in his office that the pres- 
ent eminent lawyer, Charles O’Conor, studied law. 
He remembers New York when it extended up no 
farther than what is now known as Aun street, at 
present considered ‘awfully far down.” He says that 
in 1782 the population of New York was estimated 
between 22,000 to 25,000; now it is over a million. He 
remembers ‘distinctly his association with Daniel 
Webster, and many other men distinguished in their 
day and time above their fellows. 


Hon. Sidney Breese, Hon. John D. Caton 


aud Hon. O. C. Skinner formed, many years ago, the 
Supreme Court of Illinois; and one day, while talking 
together, discovered that all three were natives of 
Oneida county, N. Y. They were discussing this curi- 
ous coincidence when Mr. Lincoln entered the room, 
and they mentioned it to him. Said Judge Caton: 
* Lincoln, we have discovered the singular fact that 
we three judges are all natives of the same State and 
the same county.’’ Mr. Lincoln was feeling rather 
sore over an adverse decision the court had made a day 
or two previous in a case of his, and his final résponse 
Was made iu a pleasaut sarcastic reference to that de- 
cision. “Ah!” said Lincoln, **and what State and 
county was that?” ‘State of New York and Oneida 
county,” responded Judge Skinner. *‘‘ Oh, well,” said 
Lincoln, * that accounts forit. Lalways thought this 
wus «a One-idea court.” 





SALE OF GOODS TO INSOLVENT — RESCISSION 
OF CONTRACT. 


HE case of Donaldson, assignee of Mann, v. Farwell 
and others, recently decided by the Supreme Court 
of the United States, involves the question of the right 
of the vendor of goods sold to an insolvent person to 
take such goods. Emanuel Mann, a merchant doing 
business in Richfield, Wisconsin, who was and had 
been for some time insolvent, but who was reputed 
solvent, purchased of the defendants, a firm in Chicago» 
certain goods. The purchases were made in April, and 
with the intention on the part of Mann that the goods 
should go for the payment of his creditors, and without 
the intention of paying for them, and the goods were 
delivered to Mann during that month. Mann fileda 
petition in bankruptcy May 24th. The defendants 
thereafter, hearing of the insolvency, sent and retook 
the goods. In an action brought by the assignee for 
the value of the goods, the court, at trial, charged the 
jury thus: 

“The sale made by the defendants passed the title 
in the property to the bankrupt, but it passed a defeasi- 
ble title; that is to say, it could be rendered inoperative 
at the instance of the vendors, Farwell & Co. If the 
bankrupt retained the property at the time of the 
filing of the petition in bankruptcy, the title passed to 
the assignee, and, as we think, the weight of authority 
is it passed as a defeasible and not as an absolute title, 
with the right still on the part of the vendors to re- 
claim the property, provided it was done within a 
reasonable time after the sale and after knowledge of 
the fraud which had been perpetrated.’’ The plaintiff 
excepted to these instructions, but they were sus- 
tained by the Supreme Court. The opinion says: 
“The doctiine is now established by a preponderance 
of authority that a party not intending to pay, who, as 
in this instance, induces the owner to sell him goods 
on credit by fraudulently concealing his insolvency 
and his intent not to pay for them, is guilty of a fraud 
which entitles the vendor, if no innocent third party 
has acquired an interest in them, to disaffirm the con- 
tract and recover the goods.” Byrd v. Hall, 2 Keyes, 
647 ; Johnson v. Monell, id. 655; Noble v. Adams,7 Taunt. 
; Kilby v. Wilson, Ryan & Moody, 178; Bristol v. 
Wilsmore, 1 Barn. & Cress. 513; Stewart v. Emerson, 52 
N. H. 301; Benjamin on Sales, § 440, note of the 
American editor. Here the defrauded vendors exer- 
cised the right of rescission shortly after the sale and 
as soon as they obtained knowledge of the fraud. The 
court say, that Mann would have no right of action 
and that the assignee had only the title of Mann, and, 
therefore, he could not recover. 


—_——_~_—_—_—- 
FINANCIAL LAW. 


ENFORCING LIABILITY OF STOCKHOLDER FOR DEBTS 
OF NATIONAL BANK.— DAMAGES FOR FAILURE TO 
PAY BILL OF EXCHANGE; CONFLICT OF LAW.—'TEN- 
DER; CONTRACT FOR PAYMENT IN SILVER.— SURE- 
TYSHIP; RELEASE OF SURETY BY DEALING WITH 
PRINCIPAL. 


N the case of Bailey, receiver of the First Nat. Bank 
of Duluth v. Sawyer, decided last month by the 
United States Circuit Court for the District of Minne- 
sota, the action was a common-law one, brought to en- 
force the individual liability of a stockholder in the 
First National Bank of Duluth, and to recover the 





236 


THE ALBANY LAW JOURNAL. 











amount of an assessment ordered by the Comptroller 
of the Currency, to the extent of seventy-five per cen- 
tum of the par value of the shares of the capital stock 
of said bank, under and by virtue of the act of Con- 
gress in relation to national banks. The defendant 
demurred to the complaint on the grounds (1) that the 
complaint should set forth the facts and data upon 
which the Comptroller determined that a necessity 
existed which authorized proceedings to enforce the 
individual liability of stockholders, and (2) that the 
suit should have been in equity, and not in law. The 
court, Nelson, J., delivering the opinion, say, in over- 
ruling the demurrer: ‘The Comptroller of the Cur- 
rency, by virtue of the national banking law, in wind- 
ing up an insolvent bank, is vested with authority to 
determine when a deficiency of assets exists, so that 
the individual liability of the stockholders may be en- 
forced. ‘This liability is conditional, and was so held 
in Bank v. Kennedy, 17 Wall. 22; but the Comptroller, 
in the exercise of a judicial discretion. decides upon 
the data before him when ‘it is necessary’ to compel 
contribution from stockholders to pay the debts of the 
bank. The law clothes him with this authority, and 
no appeal lies from his decision by a stockholder. He 
appoints a receiver, and resorts to the ultimate remedy 
whenever, in his judgment, the condition of the bank 
requires its enforcement; and as stated in Nennedy 
v. Gibson et al., 8 Wall. 504, a more speedy settlement 
of the affairs of an insolvent bank is thus obtained. 
Again, this obligation of the stockholder is fixed when 
he becomes a member of the corporation by taking 
stock therein, and is several, uot joint. There is no 
necessity for invoking the aid of a court of chancery 
to determine the sum each stockholder must pay, for 
that is regulated by the number of shares of stock 
owned. When the Comptroller declares and orders an 
assessment, the precise amount each stockholder must 
contribute is a certain, exact sum. A suit at law 
would seem to be the suitable proceeding to collect 
the assessment.” 

The United States District Court of the District of 
Massachusetts, in the case Ex parte Heidelbock, re- 
cently decided, hold that the rate of interest and dam- 
ages which the drawer of abill is to pay ex mora is 
governed by the law of the place where the bill is 
drawn. If a bill is made and dated at the business 
domicile of the drawer, his understanding is to pay it 
there in case of dishonor, though it may have been 
negotiated elsewhere. The court say that damages in 
a case of this sort are a part of the law of performance, 
and not of the execution and validity of the contract, 
nor of the remedy. Such a question, arising in the 
courts of the United States, is one of general jurispru- 
dence, and not of local law. 

In the case of Maule v. Stokes, decided January 29, 
1877, by the Supreme Court of the State of Pennsyl- 
vania, a ground-rent created in 1806 was payable in 
“current silver money of the United States.” In 
1875 the tenant tendered an installment of the rent in 
silver dimes. The court held that the tender was in- 
sufficient, it being payable only in silver money of the 
United States, which, at the time of payment, is a 
legal tender for the amount of the rent. 

In the case of Croydon Commercial Gas and Coke Co. 
v. Dickinson and Pollard, 35 L. T. Rep. (N. 8.) 943, 
recently decided by the Common Pleas Division of 
the English High Court of Justice, defendant Pollard 
was surety under a bond for payment by Dickinson 
to plaintiffs of money becoming due under a contract 





by which payment was to be made within the first 
fourteen days’ of each month, unless plaintiffs, by 
writing signed by their secretarv, allowed a longer 
time. Dickinson made default im one payment, and, 
after the fourteen days had expired, plaintiffs’ secretary 
wrote to Dickinson, inglosing a promissory note, pay- 
able one month after date, and stating that if he 
signed it time would be given. Dickinson signed and 
returned the note. The court held that time had been 
given to Dickinson in a manner not within the agree- 
ment, and, therefore, Pollard was discharged, both as 
to the payment for which time had been given and 
subsequent payments. 
+ 
RECENT AMERICAN DECISIONS. 
SUPREME COURT OF PENNSYLVANIA.* 
LEASE. 

1. Covenants in: when forfeiture not abrogated.— 
Brady leased to Lambing a lot of land, to have the sole 
right to bore for oil, ete., for twenty years, Lambing 
to commence operations in sixty days and continue 
with due diligence; if he should cease operations 
twenty days for any one time, Brady might resume 

There were other covenants in the lease, 
and it was then stipulated that a failure of Lambing 
to comply with any one of the conditions should work 
a forfeiture, and Brady might enter and dispose of the 
premises as if the lease had not been made. It was 
further agreed that if Lambing did not commence oper- 
ations at the time specified, he should pay Brady $30 
per month until he should commence. Held, that the 
covenant of forfeiture was modified, not abrogated, 
by the clause for payment of rent. Brown v. Vander- 
grift. 

2. When forfeiture allowable: when time essence of 
contract.— Lambing did not commence operations; he 
paid four months’ rent; he omitted payment for eleven 
months and then tendered the amount for that time. 
Held, that the lessor might refuse the tender and insist 
on the forfeiture. Insuch case time is of the essence 
of the contract, and equity follows the law and will 
enforce the covenant of forfeiture as essential to do 
justice. Equity abhors a forfeiture when it works a 
loss that is contrary to equity, not when it works 
equity and protects the lessor against the laches of the 
lessee. Ib. 

NEGLIGENCE. 

1. Who not liable: respondeat superior.— Persons not 
personally interfering with the progress of a work or 
directing its progress, but contracting with third per- 
sons to do it, are not responsible for a wrongful act or 
for negligence in the performance of the contract, if 
the act agreed to be done be lawful. The immediate 
employer of the agent or servant who causes the in- 
jury is alone responsible for it; to him only the rule 
respondeat superior applies. There cannot be two 
superiors severally responsible for the same wrongful 
act. Wray v. Evans. 

2. When contractor not liable for negligence of sub- 
contractor.— Wray contracted with a gas company to 
dig trenches in streets, lay gas-pipes, etc., to the satis- 
faction of the company’s engineer, who was to have 
the right to suspend the work; Wray to bear all losses, 
etc., which should bappen to any person. Wray sub- 
let to Davis to perform all the work for which Wray 





*From advance sheets of 30 P. F. Smith (80 Penn. St 
Rep.). 
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had contracted, to the satisfaction of company’s en- 
gineer, to be suspended as the engineer might direct; 
Davis to bear all losses by reason of carrying out the 
work through negligence, etc.; if he neglected to per- 
form the work to the satisfaction of the engineer, Wray, 
on two days’ notice, might declare the contract void. 
A trench was made under the contracts by Davis, who 
employed the hands and supervised them; defendant 
had no control over them. Plaintiff fell into the 
trench and was injured. Held, that Wray was not 
liable to the plaintiff for the injury. Painter v. Pitts- 
burg, 10 Wright, 213, followed. 


RAILWAY. 


When street railway company bound to remove ob- 
structions from street.— A corporation was authorized 
to make a passenger railway along a street of a city, 
but not to use the street until the consent of the coun- 
cils should be had, and to keep so much of the streets 
“from curb to curb as may be used by them, in per- 
petual good repair, at the expense ”’ of the corporation. 
The councils gave consent, on condition the corpora- 
tion should keep the street in a good and sufficient 
state of repair, and *“‘in a reasonable sanitary condi- 
tion.’’? On one side of the street was a ravine, rising 
to the top of a hill; by an extraordinary rain, rocks, 
stone, etc., were washed down the ravine on the street, 
eight or ten feet in depth, for one fhundred feet in 
length. Held, that the railway corporation was bound 
to remove the deposit from the street. It had been 
the duty of the city to remove such obstructions, and 
by the act the duty of the city in this respect was 
transferred to the corporation. Pittsb. & Birm. Pass. 
Railway Co. v. City of Pittsburg. 

SHIPS AND SHIPPING. 

Duties of barges and of steamers navigating rivers: 
negligence.— The barges were floating down the river, 
guided by oars only; the steamer was ascending and 
under the control of the pilot; the steamer was bound 
to keep clear of the barges. The plaintiff would have 
made a prima facie case, by jshowing the collision, 
injury, and—the accident occurring at night — the 
exhibition of such lights as were necessary to warn 
the steamer. The plaintiff was not bound to test his 
case upon the presumption of carelessness arising from 
the circumstances, but might prove in chief positive 
negligence. The plaintiff was bound, under the act of 
Congress and common prudence, to show a light when 
it would avail the steamer to avoid a collision: that 
this was neglected during the remainder of the night 
when the steamer was not in sight, was of no import- 
ance to the defendants. Bigley v. Williams. 


>-——_— — 
BOOK NOTICES. 
BURRILL ON ASSIGNMENTS. 


A Treatise on the Law and Practice of Voluntary Assignments 
for the benefit of creditors, adapted to the laws of the 
various States. With an Appendix of Forms by Aiex- 
ander M. Burrill, author of “*A Law Dictionary” and 
glossary, “A Treatise on Circumstantial Evidence,” and 
“A Treatise on Practice,” etc. Third edition. Revised 
and enlarged by James L. Bishop, counselor at law. 
New York: Baker, Voorhis & Co., 1877. 

THIS has long been the standard work upon volun- 

tary assignments, and its popularity is indicated 
by the fact that two editions have already been ex- 
hausted. The present edition is necessary not only 
from that fact, but for the further reason that since the 
issue of the second edition extensive changes have been 





made in the condition of the law of assignments by 

Federal and State legislation, and a multitude of adju- 

dications upon every branch of the subject have accu- 

mulated under the operation of the bankruptcy law. In 
truth, we believe, that the case law, originating since 
the publication of the second edition mentioned, 

exceeds all that existed before. Be that as it may, a 

new edition was needed and we are pleased to see that 

its preparation has been committed to a competent 
hand. 

The editor of this edition has made as few alterations 
in the language of the original work as possible, but 
certain changes in the order of chapters, paragraphs 
and sentences have been deemed advisable, and certain 
portions of the work have been condensed. The editor 
has added a new chapter upon the subject of voluntary 
assignments considered in connection with the bank- 
rupt Jaw, and the chapter upon the subject of lex 
loci has been rewritten. Very little attention has 
been paid to the chapters relating to preferences and 
releases, but those referring to the creation of the trust 
and the duties of trustees have been carefully con- 
sidered. 

The editor has brought down his citation of adjudi- 
cated cases to a very late period, decisions rendered as 
recently as January 10, 1877, being referred to in the 
addenda, and the points decided given. We are glad to 
mention this circumstance, it being an evidence of 
industry and care, in marked contrast with that shown 
in many works which come under our notice. The 
volume is well indexed and excellently printed and 
bound, and must meet with a favorable reception from 
the practicing lawyers of the United States. 

RUSSELL ON CRIMES. 

A Treatise on Crimes and Misdemeanors. By Sir William 
Oldnall Russell, Knt., Late Chief Justice of Bengal. By 
Charles Sprengel Greaves, Esq., one of Her Majesty's 
Counsel. Ninth American, from the Fourth London 
Edition, with the Notes and References contained in 
the former editions, and with additional Notes and Ref- 
erences to English and American Decisions. By George 
Sharswood, LL. D. In three volumes. Philadelphia. 
t. & J. W. Johnson & Co. 1877. 

Russell on Crimes has long occupied an important 
place in the libraries of criminal practitioners, and its 
popularity in this country has even exceeded that pos- 
sessed by it in England, as is indicated by the issue of 
more than twice the number of editions upon this side 
of the Atlantic, that have been issued upon the other 
side. The present edition was prepared by its English 
editor with great care, every criminal case of moment 
reported in that country, since the issue of the third 
edition, having been diligently gone through, and the 
points decided therein incorporated into the work, or 
given asa note. The same task has been performed 
as to American cases by the learned American editor, 
and these volumes probably constitute the most com- 
plete treatise upon Criminal Law, at the present time, 
in existence. 

It would be a needless task to undertake to describe 
this work to American lawyers. Its earlier editions 
are to be found upon the shelf of almost every crimi- 
nal lawyer of prominence, and it has long been a 
standard authority in the courts. The rule heretofore 
adopted by these publishers to present a republished 
work entire and unmutilated, has been adhered to 
upon this occasion. We have therefore much statute 
law inapplicable to this country, which at first thought 
would seem unnecessary, and the space taken up by it 
not compensated by the fact that ‘* cases decided on the 
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construction of these statutes are very interesting, 
and of use, as illustrating the canons of interpretation.” 
But our lawyers want a criminal work to give the 
law as it exists, in relation to the subject-matter of 
which it treats. English statute law analogous to the 
law in force here is of great value when connected 
with adjudicated cases giving construction thereto, 
and even laws which are similar to nothing that we 
have here, or ever will have, may sometimes be found 
of interest. The volumes however being printed in 
compact type of small size, a vast amount of matter 
is contained in a page, and the less valuable English 
statute law is embraced within their limits without 
excluding any thing of importance. The volumes 
(which are advance copies) are well printed and bound, 
and will, we doubt not, rapidly find their way into 
legal libraries throughout the country. 


—_—_—_—.@ —__—_—__ 


OBITUARY. 


Emory WaAsHupurn, LL. D. 


ie death of Prof. Washburn, which occurred at 

Cambridge on Sunday last, brings a sudden and 
painful shock to a very wide circle of lawyers who 
have known him and loved him. For twenty years he 
had been a teacher of lawyers; he had taught thou- 
sands of young men, and he was loved and honored by 
them for those priceless qualities which mark the true 
and reliable counselor and friend. Although his life 
had stretched beyond the meridian, it was hoped when 
a year ago he resigned his that he 
would yet long hold his place among the honorable 
activities of life. Prof. Washburn was born in Leices- 
ter, Mass., on the 14th of February, 1800. He was 
prepared for college at the academy in his native town, 
and after spending two years at Dartmouth, was 
graduated at Williams College in 1817. Four years 
later he was admitted to the bar at Lenox, and for the 
next seven years he practiced law in Leicester, serving 
in the meantime two terms in the State legislature. 
In 1828, he removed to Worcester, and for nearly thirty 
years he was one of its foremost citizens and lawyers. 
These were years of great professional activity, varied 
by his interest in affairs of public concern, where his 
counsel and coéperation were often sought by a com- 
munity which recognized his capacity for honorable 
trusts. His professional reputation was a constantly 
growing one. Three years after his removal to Worces- 
ter, he formed a partnership with John Davis, governor 
and senator, which lasted several years. In 1841-2, he 
was a member of the State senate. In 1844, he was 
appointed a judge of the court of common pleas, but 
resigned the position on the bench in 1847, to return to 
the bar. He was chosen governor in 1853, succeeding 
Governor John H. Clifford. It was the year when the 
new constitution was defeated and the hopes of the 
new republican party of gaining control of the State 
were disappointed. In 1856, he accepted the Bussey 
professorship of law in Harvard University, and held 
the chair for twenty years, resigning it at the end of 
the last college year. 

At the last election he was again returned to the 
legislature, and up to the day of his last brief illness, 
he was constant at his post of duty, giving himself to 
the service with a devotion and enthusiasm which had 
marked his long and useful life. 

Professor Washburn was not only a successful lawyer 
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and teacher, but also beyond most men was he success- 
ful as a legal author. His “ Law of Easements and 
Servitude,”’ and his ‘* Law of Real Property,” a fourth 
edition of which was issued only a year or so ago, are 
among the very best of our standard legal authorities, 
Beside these, he found time for lesser works of a histor- 
ical or antiquarian character, and for many addresses 
and orations. During the last five years he has been 
a frequent contributor to the ALBANY LAW JOURNAL. 
He was a leading member of the Antiquarian Society 
(of Worcester), of the Academy of Arts and Sciences 
(Boston), of the New England Historical Genealogical 
Society and of the Massachusetts Historical Society. 
He received the degree of LL. D., from both Harvard 
University and from Williams College, in 1854. 

Becoming praise of Emory Washburn requires the 
patient biographer. His life-long deeds of honorable 
effort and unselfish generosity are his best and endur- 
ing epitaph. In all the walks of life—as citizen, 
counselor, legislator, governor and professor — he dis- 
charged the duties that came to him faithfully and 
ably. 

libations 


CORRESPONDENCE. 


REFORM IN JUSTICES’ COURTS. 
To the Editor of the Albany Law Journal: 

Sir—lIam very glad you have commenced agitating 
the subject of reforming the practice in justices’ courts. 
Perhaps you will remember ,that [ called your atten- 
tion to the subject a number of years since. One of 
the abuses you mention came to my personal notice 
recently. A poor man, owing a valid simple-contract 
debt, was sued in justice’s court by his creditor. 
posing that judgment accordingly would be entered, he 
did not appear, and now he finds that judgment was 
taken for a groundless, alleged fraud; and, as twenty 
days have elapsed, he has only to wait the call of the 
constable for his body. Time would not permit me to 
give the instances of gross abuse often occurring in 
justices’ courts. 

The system, no doubt, in the early history of the 
country was found to be comparatively as good as 
could then be obtained. At the present time our 
courts of record are lumbered up with a large number 
of cases, of small importance, which would never have 
been brought there had the plaintiffs only had a chance 
to collect without needless annoyances the claims in 
justices’ courts, and without having to pay the expense 
of collecting out of their own pockets. 

Gross injustice often occurs in justices’ courts, be- 
cause the jury do not have any instruction upon the 
law of the cases, most justices being totally unin- 
structed in the law. The whole system should be re- 
modeled. 

One or more circuit justices of the peace, duly edu- 
cated therefor, should be elected in every county, to 
hold civil trial terms every month in every town. All 
fees in suits in justices’ court should be paid into the 
hands of the town clerk, with whom each party should 
be required to deposit a sum sufficient to cover his 
costs. The costs should be paid quarterly to the 
county treasurer to pay the salaries of the trial jus- 
tices. This would do away with the elegant system 
of ‘‘ deciding against the responsible party so that the 
court may not lose his costs.” The complaint should 
always be served with the summons, and both be made 
returnable at the trial term next after the twentieth 
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day after service. This would apprise the defendant 
of any necessity to appear and defend, and avoid the 
often useless, senseless service of copy of summons at 
the absent defendant’s house, and an issuing of a new 
summons on return-day, and so on, until frequently the 
constable’s fees alone are much more than the whole 
taxable costs. The pleadings should be required to be 
verified, and state the sum for which judgment by de- 
fault will be taken, and also be accompanied by a 
sworn bill of particulars. An attorney’s fee, as costs, 
of $5, should be recovered by the prevailing party. 
This alone would prevent many small cases being 
brought in courts of record. Process should be prop- 
erly issued by the town clerk, and the pleadings and 
papers should be filed with him. 

The loose, false pleadings and utter uncertainty of 
practice causes a large number of frivolous and vexa- 
tious suits to be brought, and like defenses to be made, 
in these courts. I believe a system similar to what | 
suggest exists in Canada. The competent circuit-jus- 
tice court system would destroy the daily feasts of 
pettifoggers upon wicked suits or wicked defenses. 

The largely increasing expenses of courts of record 
are becoming a grievous burden in every county, and 
it is plain that an efficient system of inferior courts 
will do much to lessen such expenses, both by saving 
the commencing of small suits in courts of record, 
and by obviating the need of many appeals from erro- 
neous decisions in justices’ courts. Formerly justices 
were required to insert the nature of the plea, and 
thus a defendant could at least know whether he was 
sued in tort or not. 

[also call your attention to a needed change in the 
law, so as to permit the service of all papers in supple- 
meutary proceedings, issued subsequent to the exam- 
ination,’upon the attorney of the judgment debtor who 
appeared at the examination. As itis, it is often very 
difficult to get service on the judgment debtor. 

Respectfully yours, 
EK. D. NoRTHRUP. 


ELLICOTTVILLE, N. Y., March 19, 1877. 


— ——_ > 
COURT OF APPEALS DECISIONS. 


THE following decisions were handed down in the 
New York Court of Appeals on Tuesday, March 
20, 1877: 

Motion for reargument denied, with costs — Matter 
of the petition of Pengnet, to vacate an assessment.—— 
Remittitur recalled and order of this court vacated; 
orders appealed from reversed and proceedings re- 
mitted for rehearing at Special Term —In the matter 
of the petition of Rhinelander, executor, to vacate 
an assessment.—— Judgment reversed and new trial 
granted, costs to abide event — Arnot v. Pittston and 
Elmira Coal Company; Stone et al. v. Browning et al. ; 
Bragelman v. Daue; Hilton v. Bender et al. Judg- 
ment affirmed, with costs —Stewart, executrix, et al. 
v. Beale and another; The Washington Cemetery v. 
Craig et al.; The Washington Cemetery v. Prospect 
Park and Coney Island Railroad Co.; Walter v. Mid- 
dleton et al.; Johnstown Cheese Manufacturing Co. 
v. Veghte; King et al. v. Sarria et al.; Van Wyck v. 
Allen et al.; Gosman and another v. Cruger and 
another; Jarvis and another v. Driggs and another; 
Blair v. Wait and another; Thomas v. Nelson; Distin 
v. Rose; Sprague v. Holland Purchase Ins. Co.; Crosby 
v. Crafts et al. —Judgment modified so as to con- 





form to opinion of Folger, J., without costs to either 
party in this court. Judgment to be settled by Judge 





Folger upon notice — Rector, etc., Church of the Re- . . 


demption v. Rector, etc., of Grace Church.—— Orders 
of General and Special Terms reversed and proceed- 
ings remitted for readjustment of the costs, with costs 
of one appeal to the appellant—German American 
Bank v. Williams Mower and Reaper Co. ; Same v. Pitts- 
ton and Elmira Coal Co. et al.——So much of judg- 
ment as is appealed from by plaintiff affirmed, and so 
much as is appealed from by defendant reversed, and 
judgment ordered for defendant for whole premises, 
with costs — Hetzel v. Barber.—— Judgment reversed 
as to Sarah Luce and decree of surrogate modified by 
awarding to her one-fourth of the residuary estate, 
free from all claim of the widow; costs of both par- 
ties in this court to be paid from share of residuary 
estate going to appellant — Luce v. Dunham et al.—— 
Judgment reversed and new trial granted, costs to 
abide event, unless plaintiffs stipulate to reduce their 
recovery to $5,531.77, with interest from December 1, 
1870, to date of judgment; and if plaintiffs so stipu- 
late, judgment as so modified affirmed, without costs 
to either party in this court— Kemp and another v. 
Knickerbocker Ice Co.—Judgment reversed and 
proceedings affirmed— People ex rel. Ross et al. v. 
City of Brooklyn.——Judgment reversed and assess- 
ment aflirmed — People ex rel. Tradesman’s National 
Bank v. Commissioners of Taxes and Assessments of 
New York.— Order affirmed, with costs — Ward, re- 
ceiver, v. Roy and another.—— Judgment reversed and 
proceedings remitted for a new trial in the Superior 
Court of Buffalo — Filsims, ‘plaintiff in error, v. Peo- 
ple. Judgment affirmed — Blaufus, plaintiff in er- 
ror, v. People; O’Day, plaintiff in error, v. People; 
People, plaintiffs in error, v. Howell. 


NOTES. 


HE New Zealand Jurist says: ‘‘A valuable lesson has 

recently been taught to a class of illegal practi- 
tioners in the shady branches of the law, in the shape 
of an action for damages at the suit of one of their 
victims. The Melbourne Trade Protection Society 
undertakes, as part of its business, the collection of 
debts for subscribers; and the newspapers relate that 
recently, ‘in effecting a transaction in this line, an 
officer of the society by some means blundered, and 
caused a levy to be made on the property of a person 
who had already satisfied the judgment issued against 
him. The victim took proceedings, and recovered 
damages — the presiding Judge (Mr. Justice Fellows) 
delivering a strong opinion in his favor. When the 
plaintiff was asked why he did not communicate with 
the manager of the society, when an officer came to 
levy for a debt which had been already paid, Mr. Jus- 
tice Fellows interposed, and said, ‘Why should he 
write to a parcel of conspirators ? If he prosecuted 
the lot it would only serve them right, for if ever 
there was an illegal society, this Trade Protection So- 
ciety is one.’ ”’ 

The attorney-general of Kansas decides that the law 
of that State, which requires insarance companies, 
doing business there, to publish their annual state- 
ments in each county where an agency is established, 
was not enacted in accordance with section 16, article 
2, of the State constitution, and is therefore of no 
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effect. —— Lord Chief Justice Cockburn, at the Exeter 
Assizes, recently expressed himself very strongly with 
regard to the Statute of Frauds, declaring that, though 
intended to prevent fraud, it caused more fraud than 
any mind could possibly conceive. If any member of 
the legislature would take upon himself to move for 
the repeal of this statute, he would do great service to 
the country. —— The second trial of the Frenchman 
La Page, for the outrage and murder of Josie Lang- 
maid in New Hampshire, has resulted in a second 
verdict of murder in the first degree, and he has been 
sentenced to be hanged on March 15, 1878. 


The Rutland (Vt.) Herald of the 16th inst. says: 
“The appointment by the president of Hon. Hoyt H. 
Wheeler, of Jamaica, to succeed the late Judge Smal- 
ley as United States District judge for the district of 
Vermont, was a surprise no less great to him than to 
the people of the State; but the surprise is no less 
grateful than it is real. The first intimation which 
Judge Wheeler had that his name was considered by 
the president in this connection, was through the dis- 
patch to the Herald, received last evening, announc- 
ing his appointment. It was wholly unsolicited on 
his part, and a worthy tribute to bis high standing asa 
jurist and aman. The news was received with gene- 
ral satisfaction by the Bar at Burlington, and by the 
lawyers here, where Judge Wheeler is now holding a 
term of court. Judge Wheeler has been judge of the 
Supreme Court of this State a little over seven years, 
having been elected by the legislature in 1869. He isa 
native of New Hampshire, and now 43 years of age. 
He has been regarded as the ablest man im Windham 
county for several years, and is universally respected 
in the State on account of the purity of his personal 
character, and his ability and integrity as a juage.”’ 


The bill allowing the intermarriage of whites and 
blacks, which has been causing a good deal of trouble 
in the Rhode Island legislature, but finally passed the 
lower house, has been indefinitely postponed in the 
senate by a vote of eighteen to ten. The bill giving 
female tax payers the right to vote at certain local 
elections, has been indefinitely postponed in the Con- 
necticut house of representatives, by a vote of ninety- 
eight to eighty-three. The Connecticut senate has 
passed the bill providing for new safeguards at elec- 
tions, and also the bill reducing the legal rate of inter- 
est to six per centum.—— The Michigan legislature has 
passed and the governor has approved an act punish- 
ing by imprisonment in the county jail for three 
months, or in State prison for one year, any person 
who shallimpede or obstruct the regular business of 
any railroad in the State. If two or more persons con- 
spire for such purposes, the imprisonment may be ex- 
tended to two years. 

The Solicitors’ Journal, in speaking of a utopian bill 
which has been proposed by one of the English county 
judges, with the object of doing away with technical 
decisious, by requiring that all cases hereafter shall be 
determined at the discretion of the court, according 
to * justice, moral right and public policy,’’ suggest 
the addition to the proposed law of this section: ‘* All 
cases in litigation shall be decided in the following 
manner, that is tosay: There shall be furnished, for 
the use of each county court, one or more small discs 





of bronze: such discs shall be provided by her Majesty’s 
mint, and shall bear on the one side the image of her 
Most Gracious Majesty, and on the other side a sitting 
image or figure representing Britannia. When a case 
shall be called, one of the said dises shall be placed be- 
fore the judge by the registrar, and the said judge, 
taking the same between his thumb and forefinger, 
shall thereupon direct that the said image of her 
Majesty shall represent, for the purposes of the case, 
the arguments for the plaintiff, and the said image of 
Britannia the arguments for the defendant, and shall 
forthwith, to the best of his ability, toss the said disc. 
If upon such tossing the said dise shall so descend that 
the said image of her Majesty shall remain uppermost, 
judgment shall be given in favor of the plaintiff; if 
otherwise, for the defendant.”’ 

The Court of Cassation at Brussels has given an im- 
portant decision relative to the privileges of priests in 
what is called ‘“ professional secresy.’’ The Abbe 
Wautelet had received from a member of his congre- 
gation the confidential declaration that he was about 
to fighta duel. The priest gave information to the po- 
lice, who took the proper steps to prevent the meeting; 
but the Abbe, on being called to give evidence before 
the examining magistrate, declined to do so on the 
ground of his sacred functions. He was fined 50f., 
and, he having appealed against that judgment, the 
court has now confirmed the sentence, ruling that all 
citizens are bound to enlighten justice, and that the 
priest cannot claim the benefit of article 458 of the 
Penal Code of 1862, unless he has received the commu- 
nication in confession; outside of that limit he can- 
not claim ‘* professional secrecy 


” 


PUBLISHERS’ DEPARTMENT. 
UR Bank subscribers will find the Banker’s Alma- 
nac and Register for 1877 (I. 8S. Homans, New 
York), a useful text-book. It contains full and care- 
fully corrected lists of the National Banks, State 
3anks and private bankers of every city and town in 
the United States and Territories; the president, cash- 
ier and capital of each bank, and the New York cor- 
respondents of all; the Savings Banks of the United 
States, their officers, deposits, etc.; the Banks and 
Bankers of Canada and the British Provinces; the 
Banks and Bankers of the principal cities and towns 
of Europe and other countries; the directors of the 
National Banks and State Banks of New York city; 
the stock-brokers and gold-brokers of New York city; 
the Clearing-House Associations of the United States; 
Trust Companies and Safe Deposit Companies of the 
United States; National Banks in liquidation, capital 
and outstanding circulation of each; Insolvent Na- 
tional Banks, date of insolvency, capital, indebted- 
ness and dividends paid; Interest Laws, and Laws of 
Grace on Sight Bills in each State and Territory. 

Also statistics of the loans of the United States, de- 
tailed description of each and summary of all; the 
prices of United States securities, and of’ the leading 
railroad and other stocks and bonds, highest aud low- 
est each month, 1876; the premium on gold at New 
York, highest and lowest each day of 1876; monthly 
prices of leading commodities in New York, twelve 
years, and other valuable information, with a calendar 
of important events in the financial world throughout 
the year 1876. 
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CURRENT TOPICS. 


| disappearance of Hon. A. Oakey Hall has 
been the cause of much sadness and anxiety, 
not only to his relatives and immediate friends but 
to the profession at large, and especially to those who 
knew him through personal association or corres- 
pondence. That one so well known could suddenly, 
so to speak, drop out of his place, even in New York, 
without a single trace of the manner of his leaving 
remaining, would at first thought seem almost impos- 
sible. Yet such occurrences have taken place before. 
The well-known instance of Chancellor Lansing 
will occur to every one. That gentleman, who 
occupied a high judicial position and was well 
known throughout the State, some fifty years ago, 
left his hotel in New York with the intention of 
taking passage upon the boat which was about 
to leave that city for Albany. Since that time he 
has never been heard from, the most thorough 
search by his friends and the police being ineffectual 
to obtain a clue. This disappearance took place 
when New York was comparatively a small city, 
but then the facilities for the discovery of crime 
were much less than they now are. That an indi- 
vidual having few acquaintances, and those taking 
but little interest in his welfare, might pass out 
from among the multitude is easily understood, and 
the events we have mentioned show that the most 
widely known among us is liable to a like fate. It 
is possible, however, that the police of our cities 
are not as efficient as they ought to be in the inves- 
tigation of such matters, and that a better discipline 
among these guardians of public order would secure 
us against the contingency of an accident of this 
nature. In regard to Mr. Hall, however, there are 
many chances that he is still alive, and that the 
gloomy fears of his friends will prove groundless. 
We continue to receive communications suggest- 
ing reform in the constitution of justices’ courts and 
in the mode of procedure before them, Some of 
the plans proposed would, if adopted, cure a portion 
of the evils universally acknowledged to exist, but 
we doubt if there is an effectual remedy for much 
that we condemn in these tribunals, The maxim 
De minimis lex non curat applies emphatically to jus- 
tices’ court practice. There are many wrongs therein 
tolerated because it will not pay the persons suffer- 
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ing from them individually to attempt to right 
them. It is usually much less trouble and expense 
to submit to the injustice done than it is to seek for 
justice in an appellate court. We think, however, 
the temptation to corrupt practices would be taken 
away by a change in the law in relation to the pay- 
ment of costs by an appealing party, so that the 
justice making the decision could not reach any of 
the money paid until the ultimate determination of 
the suit. 


The “ Great Seal ” question still agitates the bench, 
bar and people of Nova Scotia. The Court of 
Queen’s Bench of that province on the 26th inst. 
decided that the new seal, which is the one not cus- 
tomarily used, was the genuine great seal. This 
was the decision of three judges, two judges dis- 
senting. An appeal will be taken to the Privy 
Council. At the same time the local legislature 
petitions the home parliament for legislation which 
will set the matter at rest. It would seem that there 
was much ado about a trifling technicality, but as 
the law has made the technicality essential, it is not 
a thing to be disregarded. 


The Legislature of Illinois, according to the Chi- 
cago Legal News, is contemplating the passage of a 
law regulating the management of sleeping cars. The 
question has been agitated for several years, but no 
action has been taken in consequence of a doubt as 
to the power of the local legislatures in the matter. 
The decisions in the ‘‘ Granger” cases being in favor 
of the power to regulate, there is now no obstacle in 
the way of legislation. We know of no branch of 
business which needs a controlling hand more than 
the one in question. 


The introduction of several bills in the Legisla- 
ture during the past week designed to regulate 
banking, indicates a feeling that the law should 
secure those who invest their means in incorporated 
banks against every contingency of loss. The 
measures proposed do not, however, go far enough 
to do much good, and if adopted will not, we be- 
lieve, render the institutions they apply to a bit 
more safe than they are now. One trouble with all 
of these proposed safeguards is that they recognize 
but a single class whose interests are to be protected, 
namely, the depositors. So far as savings banks 
are concerned this class is indeed the one to be 
cared far, but in respect to other banks the share- 
holders are also entitled to consideration. The 
theory is that these persons constitute the corpora- 
tion, and that the corporate officers are but their 
agents and servants. The fact is, however, that in 
most instances a shareholder is in no better position 
to control the management of the concern he in 
part owns, than is the depositor, and his only inter- 
course with it is to draw out such sums as the 
directors may allot to him under the name of divi- 
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dends. The tendency of legislation is to attempt 
to secure depositors by compelling shareholders to 
make up such losses as they may sustain by the mis- 
management or dishonesty of those handling the 
funds of the banks. This would be just if the 
stockholders could effectually control the manage- 
ment of their banks, but now the circumstance that 
they have in reality but little voice in such control, 
in addition to the one that in almost every instance 
the depositor intends to trust only the bank and its 
capital, and not its shareholders, renders such legis- 
lation peculiarly unfair, it being in reality only an 
attempt to secure one class of creditors from any loss 
by inflicting a double loss upon another. <A law 


which should care for every interest would be equi- 
table, and in addition would insure more honesty 
and care on the part of bank officers. 


We trust the bill designed to check malicious 
libel and other suits will be pressed through the 
Legislature. At the present time a viciously dis- 
posed lunatic, who knows enough to copy a com- 
plaint, can, by instituting libel actions against men 
in business, put them to the necessity of appearing 
in court and defending, and, in consequence, of 
incurring considerable expense. The circumstance 
that the actions may be defeated is but little satis- 
faction. An individual wrongfully traduced should 
have an opportunity to seek redress, but the forms 
of law should not be prostituted to the gratification 
of spite or of a monomania for litigation. 


The word ‘‘case”’ seems to occupy a very import- 
ant place in legal nomenclature, being applied, in 
this State at least, to three or four abstract ideas. 
First, it refers to a suit or action at law, as the case 
of Smith v. Jones. Second, it has reference to the 
combination of facts upon which each party relies 
to sustain his side of the controversy; and third, it 
is the title given to the aggregation of papers and 
evidence which is presented to the appellate court 
at the argument of an appeal. Two of these appli- 
cations of the word are so firmly established that it 
is, perhaps, impossible to change or do away with 
either; but the one last mentioned could be very 
easily dispensed with. In most States other appro- 
priate words, such as ‘‘appeal book,” or ‘paper 
book,” are applied to the same idea, and we must say 
express it much more clearly, if not more ele- 
gantly. There may be little importance in a name, 
but yet a name which is confusing causes more or 
less trouble, which it is worth while to avoid. 


The following bills of interest to the profession 
have been introduced in the Legislature of this 
State during the past week: To amend.the law in 
relation to the holding and descent of real estate, by 
removing the disability under which aliens now 
labor, as to those aliens who reside here; providing 





that bank stock may be taxed in the same manner 
as other personal property, but exempting a specified 
amount of surplus; providing for the formation of 
private fire insurance companies, which appear to 
be intended to answer in the place of town insur- 
ance companies; regulating the liability of stock- 
holders in banks; amending the general banking 
law as to the deposit of securities; to prevent the 
defacement of natural scenery by advertisements; 
to change the manner of choosing presidential elect- 
ors. This bill provides that instead of all the elect- 
ors being voted for on one ticket, as at present, they 
shall, with the exception of two electors at large, 
be chosen by Congressional districts. The Assem- 
bly committee on ways and means has reported 
the bill for the amendment of the usury law. It 
provides that hereafter the rate of interest shall be 
seven per cent, as at present, and that any excess 
paid may be recovered back, and repeals all existing 
laws upon the subject of usury. It is so sensible a 
bill that we have no hope of its passage. 


The bill relating to the holding of real estate by 
aliens is similar to those having the same end in 
There has, 
however, always been opposition enough to defeat 


view introduced during previous years. 


such bills, and we presume the present one will 
meet with a like fate, though what conceivable ad- 
vantage there is in retaining the present rule we 
cannot see. The common-law rule imposing disa- 
bilities of this nature has been done away in a large 
proportion of the States, and even here the State 
never enforces its claim, but releases its interest in 
property which escheats to it whenever asked, as 
will be seen by the examination of almost any vol- 
The bill in question 
ought to pass, if for no other reason, for the pur- 
pose of doing away*with a considerable amount of 
special legislation. 


ume of the Session Laws. 


The people of New Hampshire have adopted the 
amendments to the constitution of that State, pro- 
posed by the late convention, with the exception of 
the one dispensing with a religious qualification for 
office. As this provision has been for some time 
disregarded in practice, it appears strange that a 
majority of the voters of that State would wish 
to retain it in the fundamental law. The same 
influences, however, lead to such a result as are 
powerful to place upon the statute book enactments 
making the sale of liquor, traveling on Sunday, 
etc., crimes of the same grade as larceny. An 
extreme manifestation of the spirit which moves 
men in such a direction is seen in the action of 
that very respectable, but decreasing, body of indi- 
viduals who annually petition for an amendment of 
the Federal Constitution, so as to have it declare 
that the Deity exists, and that the Christian religion 
is true. 
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NOTES OF CASES. 


|* the case of Sherwood v. Archer and another, de- 

cided in February, 1877, by the Supreme Court of 
this State at the Second Department General Term, 
defendant Archer was indebted to one Treadwell 
upon a note which was tainted with usury. In re- 
newal of this note, Archer made another note pay- 
able to the order of plaintiff, which was also signed 
by the other defendant, Anderson. This note was 
transferred by Treadwell to the plaintiff in payment 
of a debt due from him to plaintiff. Plaintiff was 
entirely innocent of all knowledge of the usury 
The court held that 
the renewal note was not in plaintiff’s hands tainted 
with the usury affecting the original note. The 
case resembles the early one of Hilis v. Wares, Cro. 
Jac. 33. Here the defendant was indebted to one 
Alder in the amount of £100, upon a usurious con- 
tract, and Alder was justly indebted to plaintiff in 
the same amount, and the defendant, for the pur- 
pose of paying the usurious debt to Alder, joined 
with him in a bond to plaintiff. 


affecting the original note. 


The plaintiff was 
ignorant of the usurious agreement between Alder 
and defendant, and the court held the bond good 
and defendant estopped from setting up the usury. 
And in the case of Cuthbert v. Haley, 8 Term R. 
390, Lord Mansfield said that if such a defense were 
to succeed ‘‘it might affect most of the securities 


5 


in the kingdom,” and would be ‘‘a most damning 
proposition to all holders of securities,” and held 
the defendant estopped from maintaining it. 
also Jackson v. Henry, 10 Johns. 185, 197; Hilliott v. 
Wood, 53 Barb. 285; Aldrich vy. Reynolds, 1 Barb. 
Ch. 43. 


See 


In the case of Roberts’ Administrator v. Cocke, 
recently decided by the Supreme Court of Appeals 
of Virginia, and reported 1 Va, L. J. 168, the va- 
lidity of an act passed by the Legislature of Vir- 
ginia in 1873 (Code 1873, chap. 173, § 14) was 
involved and passed upon. The act in question 
empowers courts and juries in all suits for the 


recovery of money founded on contracts, express or 
implied, or other liabilities which were entered into 
or existed prior to April 10, 1865, to remit the 
interest accruing upon the debt therein between the 
date mentioned and April 17, 1861, and authorizes 


the court also to modify all decrees or judgments 
already entered by striking out the amount of such 
interest. The period named was that during which 
the war of the rebellion was pending. The court 
held the statute to be in conflict with the provision 
of the Federal Constitution forbidding the impairing 
of the obligation of a contract by State legislation. 
The court held that a law which lessens the duty of 
one under a contract, or abridges a right of the other, 
whether such law acts directly upon the contract or 
only indirectly through the remedy, it impairs the 





obligation and is void. See Bronson v. Kinzie, 1 
How. 311; McCracken v. Hayward, 2 id. 608; Von 
Hoffman v. City of Quincy, 4 Wall. 535; Walker v. 
Whitehead, 16 id. 314; The Homestead Cases, 22 
Gratt. 266. Also Stephenson v. Osborne, 41 Miss. 119, 
where it was held that if a law increased the ex- 
emption of property, if it went so far as to render 
the enforcement of an existing contract nugatory 
and impracticable, it was within the operation of the 
constitutional provision. How far a statute may be 
considered as affecting only the remedy, is consid- 
ered in the case of Morton v. Valentine, 15 La, Ann. 
153, where it is said that “statutes pertaining to the 
remedy are merely such as relate to the course and 
form of the proceedings, but do not affect the sub- 
stance of a judgment when pronounced.” See also 
Watson v. N. Y. O. R. R. Co., 47 N. Y. 157. 


In the case of People v. Mahon, 1 Utah, 205, the 
defendant was indicted for forging a promissory 
note. At the trial an attorney at law was called as 
a witness, and the public prosecutor offered to show 
by him that, before the note in question was made, 
defendant went to the witness and asked him what 
would be the effect of making a note and signing 
another man’s name to it to raise some money, and 
proposed to do so. The witness stated that what 
knowledge he had was obtained professionally, and 
the defendant's counsel objected to the communica- 
tion, claiming it was privileged. The Supreme 
Court of Utah held it admissible. The court says 
that while the general rule is that confidential com- 
munications between client and attorney are not to 
be revealed at any time, such rule applies only to 
all communications ‘‘touching matters that come 
within the ordinary scope of professional employ- 
ment,” and that the communication in issue was 
not within such scope. The rule, however, has 
been held to cover a very wide range, being said to 
extend to every communication which the client 
makes to his legal adviser for the purpose of pro 
fessional advice or aid, and that the seal of the law. 
once fixed upon them remains forever, unless re- 
moved by the party himself in whose favor it was 
placed, even though the interests of criminal jus- 
tice may scem to require the production of the evi- 
dence. Rex v. Divon, 3 Burr. 1687; Anon., 8 Mass. 
870; Petrie’s Case, 4 T. R. 756; Wilson v. Rastal, 
id. 759; Parker v. Yates, 12 Moore, 520; Robson 
v. Kemp, 5 Esp. 52. It has, however, been held 
that the rule was limited to communications having 
a lawful object, because it is not a solicitor’s duty 
to contrive fraud or to advise his client as to the 
means of evading the law. Russel v. Jackson, 15 
Jur. 1117; Bank of Utica v. Mersereau, 3 Barb, Ch. 
528. See also Reg. v. Farley, 1 Denison, 197; Reg. 
v. Jones, id. 166; Reg. v. Avery, 8 C. & P. 596; Shore 
v. Bedford, 5 Man. & Gr. 271. 
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REPORT OF THE STATE COMMISSIONER 
IN LUNACY.* 


1 ggeees is no department of jurisprudence with 
which lawyers have so little occasion to ac- 
quaint themselves as with that of lunacy. And, on 
the other hand, whenever the necessity arises for 
doing so, there is no department which better re- 
wards the labors of the conscientious inquirer. 
Whatever may be said of this or that postulate to a 
legal obligation, as an artificial reason upon which to 
base an action, and without which neither contracts, 
torts, gifts, devises, or crimes can exist, it is very 
certain that behind all these lies that great law of 
nature upon which, as a parent stock, all rules of 
municipal conduct must be grafted. The whole 
legal status of man absolutely rests upon two men- 
tal conditions only, and these are capacity and 
assent. Both must be present in every action en- 
tailing a legal obligation, in whatever form that 
obligation may be enforceable against the actor. 

Now, it is a singular fact that while communal 
life, whether as village community, township, or 
city, is a recorded protest against the self-sufficiency 
of the individual, and a judgment by confession in 
favor of social aggregation, it is nevertheless true 
that agglomeration tends to reduce the physical 
stamina of all classes of men wherever it is prac- 
ticed. The latent weaknesses thereupon imme- 
diately exhibit themselves in ways which are pre- 
pared for them by either inheritance, acquired 
habits, or sudden strains known as shocks. It is 
with men somewhat as with metals. The strength 
of an iron chain, engineers tell us, is measured by 
the strength of- its weakest part. The more we 
civilize men, the more we refine them, and, in pro- 
portion as we refine them, we wear them through 
in the thinnest places. When that happens, the 
entire fabric totters, as well by remote consequences 
upon other parts as by the sympathy of contiguity. 
And inasmuch as you can not substitute in a living 
man a piece of new brain, liver or lung, for one 
that has suffered dry-rot and become powder 
posted, it necessarily follows that, taken as a whole, 
the effects of civilization upon mankind have been 
to force the brain and nervous centers into undue 
activity, and, by impoverishing the powers of physi- 
cal development, to lower the stamina of successive 
generations. 

Looking at the report which forms the text for 
these remarks, we find that there are at present 
some 8,475 persons legally non compos in the various 
institutions of this State. How many are housed 
in unrecorded places it is impossible to say, but we 
shall not go very far amiss if we set that number 
down at a thousand. Of this army, 7,120 are in- 





* Fourth Annual Report of the State Commissioner in 
Lunacy. Presented to the Legislature January 10th, 1877. 





sane, 798 are idiots, and 559 are epileptics. As- 
suming that inheritance is the initial cause of the 
insanity in one-half of them, and that each one so 
visited belongs to a family of three children at least, 
it would follow that there are some 15,000 persons 
in the State in whom the taint of insanity, idiocy or 
epilepsy inheres and may bear fruit either in them- 
selves or their progeny. Looking next at the legion 
of criminals in our various prisons and penitentia- 
ries, and bearing in mind, also, the mutual relations 
of pauperism, crime and insanity to each other, it 
is not surprising that all our insane asylums should 
be full, in common with our poor-houses, and that 
a moving column of tramps and vagrants is perpet- 
ually reconnoitering for ‘‘fresh fields and pastures 
new.” 

Aside, however, from either the medical or the 
politico-economic aspects of these questions, about 
which lawyers have generally no time and still less 
inclination to inquire, it is easy to see that the com- 
missioner has a field of investigation broad enough 
to satisfy the most ambitious student of knotty 
problems. The exact line which separates sanity 
from insanity has generally been considered a diffi- 
cult, if not impossible, one to locate in the equation 
of life. And if this means any thing, it means 
sadly enough that the border lands of mental un- 
soundness have such circuitous indentations that, 
like the wayfarer on the banks of the Chickahominy, 
you never know, without being told, on which side 
of the stream you are. We should not wonder, 
therefore, if the Commissioner should often be asked 
to determine the mental latitude and longitude of 
a given mortal who anxiously inquires ‘‘ Where am 
I?” or again, to compute the mental parallax of 
some father and tell whether he is ‘‘ compos or non 
compos to make a will?” We are not surprised 
that he should have his hands full of legal prob- 
lems like these arising in that large class of persons 
enumerated above, who, belonging to an insane 
stirp, are in many of their civil acts open to the 
suspicion of incapacity guoad hoc. Speaking to this 
point in the present report Prof. Ordronaux says, in 
relation to the increase of these legal and judicial 
duties, that — 


‘‘The steady increase in the amount of legal 
advice which the Commissioner is constantly called 
upon to give both to private citizens as well as pub- 
lic officers, in matters of lunacy, is giving rise to 
the inevitable exercise on his part of duties akin to 
those of Masters in Lunacy in Great Britain. In a 
State as populous as ours, and with the increase of 
wealth which attends commercial activity, questions 
of civil and criminal responsibility become gauged 
by nicer standards of mental capacity than in 
younger communities. Outside even of positive in- 
sanity, problems of mental unsoundness affecting 
guardianship, marriage, testamentary or business 
capacity, are multiplying around us. The family or 
personal interests at stake are often such as render it 
undesirable to bring them into the forum of reme- 
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dial justice, if this can possibly be avoided. They 
are founded upon natural rights not yet tested, on 
their application to human conduct by the rules of 
the written or unwritten law and are to that extent 
inchoate. 

‘*To guide such rights in their legitimate exer- 
cise becomes at times a problem of much difficulty, 
not less from the consequences to persons than to 
property, and inasmuch as all questions of motive, 
sources of secret influence or open bias are sought 
to be solved through the interpretation of the men- 
tal status of the actor, the Commissioner is fre- 
quently called upon to give opinions with reference 
70 averting consequences which might require the in- 
tervention of a court of equity to rectify them.” 


The fact that a Department of Lunacy exists in our 
State government, and that its increasing duties 
outrun the territorial limits prescribed to the Com- 
missioner by statute, indicates very plainly the 
growth of its utility to the public as well as to the 
profession as a source for consultation. Previous to 
the revision and consolidation of our lunacy laws 
in 1874, made by Attorney-General Pratt and Com- 
missioner Ordronaux under resolution of the Senate, 
that body of statutes was as multifariously dispersed 
through our Revised Statutes and Session Laws as 
though entirely disconnected in spirit and intent. 
They are now arranged in symmetrical form, with 
such classifications as were deemed necessary, and 


have appeared for the first time as a connected 
whole in the sixth edition of the Revised Statutes, 
Besides these there are special acts relating to coun- 
ties which modify to a certain extent the operation 
of general laws, and above all are judicial decisions 


interpreting the scope and application of them all. 
When it is remembered also that the character of 
our asylums invites lunatics from other States and 
the British provinces to seek them for treatment, 
questions relating to guardianship and property and 
to legality of commitments often arise of a very 
perplexing nature, and which necessitates, in the 
language of the Commissioner, ‘‘ opinions with ref- 
erence to averting consequences which might require 
the intervention of a court of equity to rectify 
them.” 

It seems very evident that with the increasing 
utility of this department, outside even of its pro- 
tection of lunatics in the custody of asylums, the 
time will soon arrive when we shall need in every 
judicial district a master in lunacy to take testimony, 
preside over commissions de lunatico, and to dis- 
charge, in a word, the same duties, other circum- 
stances permitting, as are now discharged by similar 
officers in Great Britain. The number of masters 
for the entire State could be arranged, as under the 
old chancery system, according to population; these 
officers might be appointed by the General Term of 
their districts, or by the Governor, and for a long 
term, so as to give the publie and courts the benefit 
of their experience when they had acquired it, and 
they might receive contingent fees to be passed upon 





by the Supreme Court, in accordance with an estab- 
lished schedule. We should thus secure a body of 
experienced referees in lunacy, whose opinions 
would carry great weight with courts. 

We have no space to devote to other portions of 
this report, limiting ourselves as we have to what 
seemed of most pressing interest to the profession 
in that department of law. But we cannot omit 
calling attention to the case of the People ex rel, 
Norton v. The Governors of the New York Hospital, 
tried before the Commissioner in October last, the 
judgment in which is fully given therein. In that 
case the very novel question of the value of testi- 
mony covering a period of past insanity is examined | 
and commented upon in a manner not yet performed 
by ary of our courts, and the authorities examined 
and the conclusions reached form a valuable con- 
tribution to the law of testimonial evidence. 

a 
NOISE AS A NUISANCE. 


AX interesting decision was rendered by Judge 

Hare in Common Pleas Court, No. 2, in Phila- 
delphia recently, and reported on another page. An 
injunction was granted against the ringing of St. 
Mark’s P. E. chimes, a set of nine bells imported ex- 
pressly from England at considerable expense. The 
learned judge observed that the question was one 
more of fact than law, namely, whether upon evi- 
dence submitted the ringing of the chimes was 
proved to be a cause of pain, discomfort and ill- 
health to the denizens of the locality. The evidence 
was established by physicians who proved the dele- 
terious effect of the noise upon invalids, by inhabit- 
ants of the locality who proved ill-health from loss 
of sleep, etc., the chimes being rung at the hour of 
five o’clock, 4. M. The learned judge’s opinion 
was made interesting by historical discourse on bell- 
ringing, and we regret we are unable to give it in 
full here. The belfry was about on a level with the 
roofs of houses on Locust street and above the roofs 
of those of Erety and Chancellor streets, which lay 
behind the church. The sound thus was more un- 
bearable to some of the neighboring denizens than 
others. It was not then a public nuisance in the 
generally received sense. The chief points on which 
the case was decided were: 1. The level on 
which the bells were hung. 2. Their proximity to 
neighboring houses. 8. Other scientific causes, 
which are unknown, in regard to the effect of sound 
on the nervous system. 

A month or so previous to this decision, a case 
occurred in London in the Westminster County 
Court, in which it was attempted to enjoin the 
playing of a noisy large-sized organ. The county 
judge decided that though the nuisance was intoler- 
able, it was not an actionable one. The circum- 
stances were these: The plaintiff, a literary man, 
having chambers in Lincoln’s Inn Fields for the last 
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four or five years, was annoyed sometime in August 
last by the tenant of the floor immediately below 
him, setting up an organ which produced such a 
noise and vibration in the rooms above as to prevent 
any attempts on the part of the occupant to read or 
study, so that the said occupant had to seek relief 
out of doors. Lincoln’s Inn Fields is occupied 
chiefly by professional men who need quiet. They 
pay higher rents for this repose, which in the noisier 
streets of London is unattainable. The plaintiff has 
spent a considerable amount of money in fixing up 
his rooms, attracted to them by the quiet and peace- 
fulness of the place. The organ is described as a 
large-sized church organ, was played unskillfully, 
so that it was an unmitigated nuisance by giving 
forth grunting sounds and general noise, etc. It was 
played two or three times a week, from 7 to 10 P. M. 
Two solicitors, friends of the defendant, bore tes- 
timony that they had heard the music and did not at 
all object to it. Two others, an artist and a scien- 
tific man (evidently more refined souls) corroborated 
the plaintiff that the noise was an intolerable nui- 
sance, 

This case is not especially conclusive as to the 
question of noise as a nuisance in England, as the 
court was not one of much authority, still it serves 
to show the law to be unsettled on this question. 

In New York we have decided in The Trustees, 
etce., v. R. R. Co., 5 Barb. 79 (decided six months or 
so after the decision of the same point reported in 
6 Barb. 318), Harris, J., that an action lies against 
a railroad company for a nuisance in running their 
cars and engines, ringing bells, blowing off steam, 
and making other noises in the neighborhood of a 
church. The action being founded on the maxim 
sic utere tuo, etc. 

The point was reiterated in this case, that acts 
lawful in themselves become wrongful in conse- 
quence of the time, place, or manner of performing 
them. 

These two cases of The Church, ete. v. Troy R. R., 
and v. Utica R. R., were decided with some variance. 
The facts of the case were that the congregation 
were disturbed by the noise, etc., of engines and 
cars in their worship, and in the latter case the con- 
sequences were held too remote. That the persons 
worshiping in the church being the persons mo- 
lested, the church not recovering on the ground of 
depreciation of property, could not recover at all. 
And that although noise may be a nuisance in cer- 
tain cases and is actionable, yet it must be a very 
special case in which real estate can be injured by 
mere noise. Contra, Hand, J., in the former case: 
Although the property has increased ‘in value for 
certain purposes, yet if it is diminished in value for 
the special purposes the owners chose to use it, it 
is enough to constitute nuisance. 

In Fish v. Dodge, 4 Denio, 311, hammering on 
woilers in a compact part of the city was decided a 





nuisance. It is not necessary, says Bronson, J., that 
the owner should be driven from his dwelling, 
it is enough if the enjoyment of life and property 
has been rendered uncomfortable. Bowling alleys 
kept for gain or hire, partly on account of noise 
and also on account of collecting together evil- 
disposed characters, are enjoined as a nuisance in 
Tanner v. Trustees of Albion, 5 Hill, 123. Billiard 
saloons are hinted at in this case as coming under 
the same category. 

It is said in Williams v. New York Central R. R., 
18 Barb. 222, that the noise resulting from a rail- 
road in the streets of a city or village is not per sea 
nuisance, though inconvenient. ‘‘It must be a very 
special and peculiar case in which real estate can be 
injured by mere noise.” Per Bacon, J., in Brill v. 
Flagler, 23 Wend.. 354, it is held that noise resulting 
from the barking of a dog during the night is a nui- 
sance, and that the occupant has a right to shoot 
such dog coming on his premises. This case re- 
minds us of the case of nuisance from barking of a 
dog enjoined at the suit of a distinguished lawyer 
in Washington some years ago. Lord Kenyon how- 
ever, in Street v. Tugwell, 2 Selw. 1047, held that no 
action could be maintained in the case of dogs bark- 
ing all night and disturbing sleep. The general 
principle is well established that the fact that a busi- 
ness of a certain kind necessitates noise cannot miti- 
gate the nuisance, but renders the fact of noise 
prima facie evidence. If then the noise is excessive, 
it is something beyond what might be termed the 
ordinary use of property, in which no nuisance could 
be charged, and the plea of necessity is only the more 
damaging to the purty who may interpose it. In 
the case of Scott v. Firth, 10 L. T. (N. 8.) 241, itis 
held that a rolling mill, or a trade productive of ex- 
cessive noise is not an ordinary use, and hence was 
enjoined when causative of damages to the plaintiff. 

A case which bears directly upon the organ case, 
mentioned above, differing in the fact that the plain- 
tiff was able to show actual demonstrative damages, 
is found in Gullick v. Tremlett, 20 Weekly Reports, 
318. The plaintiff was an artist, having a room 
above defendant, who was a veterinary surgeon, and 
who used an anvil for the purpose of shoeing lame 
horses, etc. The plaintiff alleged that the hammering 
caused damage to his paintings and had destroyed 
his colors. The defendant was enjoined from fol- 
lowing his trade in such a way as to create a nui- 
sance to the plaintiff either by noise or vibration or 
the production of gaseous smells. 

The English leading case Soltau v. De Held, 2 
2 Sim. (N. 8.) 133, 9 Eng. L. and Eq. 104, is some- 
what similar to the case decided by Judge Hare above 
mentioned. Kindersley, V. C., enjoined the ring- 
ing of chimes so as to occasion any nuisance, annoy- 
ance or disturbance to the plaintiff's family, who 
reside in a house adjoining the church. The 
learned vice-chancellor observes: ‘‘ A chime of bells 
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may be, and no doubt is, an extreme nuisance to a 
person who lives within a few feet or yards of those 
bells, but to a person who lives at a distance from 
them, although he is within reach of the sound, 
though he is within the sphere of their operations, 
within the influence of their effect, so far from being 
a nuisance, an inconvenience, it may be a positive 
pleasure.” 

Noise, then, to summarize the variety of decisions 
in this country and in England, a small number of 
which we have given, to constitute a nuisance, de- 
pends: ist, on the quantity and quality of the noise, 
that is on the loudness, and on the peculiar character 
or disagreeableness of the noise itself, instances 
of which might be steam whistles, bells, and sawing, 
or filing a saw, etc.; 2d, on the manner given 
forth, whether in business, in which case the pre- 
ponderance of authority seems to be in favor of 
tolerating a reasonable amount of noise; maliciously, 
in which case the rule of quantity and quality de- 
termining the nuisance is invariable; for amuse- 
ment, in which case we have two subdivisions: (a) 
for purposes of making money; (b) gratuitously. In 
the former case the English courts hold that shows 
like a circus, having brass bands, are a nuisance, 
especially in. one case, Inchbald v. Barrington, 4 L. 
R., Ch. App. 388, the circus being erected with a 
view to keeping it in operation for eight weeks. 
And see Walker v. Brewster, 5 L. R., Eq. Cases, 25; 
Wood on Nuisances, 595. Inthe latter case length 
of time is generally conceded an element. What 
may be a pleasure for a short time may grow intoler- 
able if continued. 

Under the first point, that of quantity of sound, 
it will be perceived the question of distance enters, 
and accordingly that of locality. The law of sound 


varying as the distance increases. 

It is thus seen that beyond an indefinite outline, 
the question of noise as a nuisance mustbe one of 
fact, and it will then depend wholly upon the cir- 
cumstances of the case. 


——— 


CRITICISM OF AND BY THE BENCH IN GREAT 
BRITAIN. 

Lonpon, March 7, 1877. 
l’WO distinguished judges, Lord Coleridge, Chief 
Justice of the Common Pleas, and Lord Justice 
Christian, of the Irish Chancery Appeals Court, are 
occupying a considerable share of public attention, at 
this time, by reason of their discursive remarks from 
the bench. The matters in question are of no im- 
portance to Americans, but they may be interesting 
to lawyers everywhere, as illustrating the character 
and effects of judicial criticism among this most con- 
servative of peoples. As usual, whatever of humor is 

evolved, comes from the north side of the Irish Sea. 
The Lord Justice of Appeals is very intolerant of 
judicial incompetence, or what he believes to be such. 
In overruling a decision of the Vice-Chancellor re- 

cently, he was moved to speak his mind in this wise: 





“The Vice-Chancellor has subjected one clause of 
the decision of the Appeal Court to the treatment of 
the long abolished special demurrer at common law, 
and another to the wildest construction that has ever 
been put upon the loosest chancery pleading.” 

Not content with this catholic adoption of the errors 
peculiar to two distinct forms of judicial administra- 
tion, the Vice-Chancellor had, according to the Lord 
Justice, indulged in a variety of interpretation which 
strongly reminded his critic of the passage in Pope’s 
Homer, quoted by Bentham: 

Two urns by Jove’s high throne have ever stood, 
The source of evil one, and one of good ; 

From thence the cup of mortal life he fills, 
Blessings to these, to those distributes ills. 


“In the present case,’’ he continued, ‘one might 
imagine the Vice-Chancellor, seated on his small 
Olympus, with two urns before him, on one of which 
was inscribed ‘laxness,’ and on the other ‘literal- 
ness,’ and dipping his hand into the one and into 
the other as he came to deal with different inquiries.” 
He might in this instance just as well have said to the 
plaintiff, ‘‘ Mrs. Alice King, for the contempt you have 
committed of the High Court in getting its decree re- 
versed, I sentence you to pay a fine of £1,037."’ He did 
not say that the Vice-Chancellor formulated the mat- 
ter in that way in his own mind, but that, the Lord 
Justice contended, was the effect of the Vice-Chancel- 
lor’s order, which he thereupon proceeded to set aside. 

It was proposed to call a meeting of the bar “to 
consider whether such language and observations [as 
those of the Lord Justice] are calculated to affect the 
administration of justice and the profession of the 
bar.’’ Seventy-six barristers signed a memorial to the 
“Father of the Bar,’ asking him to call a meeting; 
but the ‘** Acting Father” declined to do so, saying 
that, in the absence of the ‘‘ Father,’’ he could not as- 
sume a responsibility which seemed to him distinctly 
personal. Whereupon Lord Justice Christian re- 
viewed the case in a letter to the London Times, justi- 
fying his remarks, and insinuating that the second- 
rate practitioners who got up the memorial to the 
‘Father’? were desirous to prevent him [the Lord 
Justice] from having a hand in shaping the new judi- 
eature bill and from demolishing the smaller judge- 
ships, of which he is the avowed foe. ‘* These second- 
rate judgeships,’’ he says, ‘‘are the very Promised 
Land, the longed-for haven, of the lower strata of the 
profession, while such things as Vice-Chancellorships lie 
wholly out of their sphere. The vacillation, from year 
to year, in the government ideas of the mode of deal- 
ing with those courts has kept them still in the field 
of controversy, and no one can be sure what even yet 
might happen.”’ 

Lord Coleridge is not so fortunate as to be the critic, 
except in a restricted sense. Some little time since 
the Lord Chief Justice presided at the trial of three 
men for poaching, which resulted in their conviction, 
whereupon an application was made to him to allow 
the costs of the prosecution. It is, of course, evident 
that it was within the discretion of the judge to allow 
or to disallow these costs, or the application would 
not have been made; and if Lord Coleridge had fol- 
lowed the immortal advice of Lord Mansfield and 
given his decision without assigning any reason for it, 
we should have heard no more about the matter. He 
did not remember this discreet counsel, and, instead 
of keeping silence, he let fall words which provoked 
an inquiry in the House of Commons on Monday, 
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and a similar inquiry in the House of Lords yester- 
day. Lord Coleridge refused the costs, saying, as re- 
ported, “that it was the first occasion any such appli- 
cation had been made to him, and he hoped it would 
be the last, for he certainly should never order costs in 
any such acase. He wished it to be distinctly under- 
stood that he was only following the dicta of eminent 
judges. The law ought undoubtedly to be enforced, 
but, as the law protected the amusements of the rich, 
the rich must pay for its enforcement.’’ Sir Charles 
Legard, M. P. for Scarborough, appears to have read the 
report, and to have given notice that he would ask the 
Home Secretary questions about it; on Monday night 
he asked them, when Mr. Cross, saying he had no 
jurisdiction in the matter, produced a letter Lord 
Coleridge had written in answer to inquiries he had 
made. The letter admitted the correctness of the re- 
port, except that for the word ‘“dicta’’ should be read 
“practice,” and Lord Coleridge explained that the 
judges whose practice he had in his mind were Jus- 
tices Maule, Erskine, Patteson, and his own father. 
No one can question the high authority thus adduced, 
but Lord Coleridge properly added that he did not 
wish to screen himself under any authority, however 
venerable. ‘I acted according to law, with, I hope, 
a proper sense of duty, on my own responsibility ; and 
(disclaiming offense) I must add that [am not account- 
able for my acts to any member of the House of Com- 
mons.” 

The conservative newspapers have now opened fire 
on Lord Coleridge, reminding him that *‘a full-bot- 
tomed wig should cover no political opinions,’’ and 
that to draw distinctions between rich and poor is 
**clap-trap unworthy of the bench.”” One prominent 
journal calls him ‘‘The Poacher’s Own Judge,” and 
intimates that the trouble is hereditary, alleging, on 
the authority of a correspondent, that Mr. Justice 
Coleridge, father of the Chief Justice, refused a simi- 
lar application for costs incurred by a certain Mr. 
Meynell Ingram, adding the dictum that ** if Mr. Ingram 
chose to preserve game he must pay for it.” This 
ruling, it is further asserted, was celebrated in the 
neighborhood in a pot-house song, called ‘* The Poach- 
er’s Judge,” the chorus of which was: 

D—n Meynell Ingram and his keepers, 
For them we will not budge ; 

And here’s a health to Baron Coleridge, 
For he’s the poacher’s judge. 


The liberal newspapers, on the other hand, attack 
the gentlemen who have brought this matter before 
Parliament, arguing that it would tend to weaken the 
influence of the bench if it were to become the cus- 
tom of Parliament to criticise the observations with 
which judges may choose to accompany their decis- 
ions. ‘* Moreover,’’ says one of these, ** Lord Cole- 
ridge is not responsible to the country gentlemen in 
the House of Commons, or to the House itself, for 
every observation he may feel called upon to make, 
and the House would be only rendering itself ridicu- 
lous if it were to accept Sir Charles Legard’s invita- 
tion to an unmeaving debate.” 

—_>____ 


A fashionable dressmaker, who has been involved in 
an unsuccessful litigation, says that suits at law are 
“cut goring.’”’ Another lady who has been trying for 
admission to practice for some time, remarks that she 
don’t know how suits are cut, but that all the judg- 
ments she has met with are “‘ on the bias.”’ 





NUISANCE OF CHURCH BELLS. 


COMMON PLEAS, PHILADELPHIA, 
HARRISON ET AL. V. St. MARK’s CHURCH. 

As the atmosphere cannot rightfully be infectee with nox- 
ious smells or exhalations, so it should not be caused to 
vibrate in a way that will wound the sense of hearing. 

Noise caused by the ringing of church bells, if sufficient to 
annoy and disturb residents of the neighborhood in 
their homes and occupations, is a nuisance, and will be 
enjoined. 

\ OTION for special injunction. The bill, filed by 

George L. Harrison and others against the Rector, 

Church Wardens, and Vestry of St. Mark’s Protestant 

Episcopal Church, a corporation holding the church 

building and premises situate on the north side of Lo- 

cust street, between Sixteenth and Seventeenth streets, 
set forth: 

(1) That the complainants were owners or occupants 
of dwelling-houses in the vicinity of the church, within 
a radius of an eighth of a mile from the corner of 
Locust and Sixteenth streets; that no bells had been 
used in St. Mark’s church from the time of its erection 
in 1849 until June, 1876, when the defendants caused to 
be placed in the tower of the church four large bells, 
and had caused them to be rung regularly before each 
and every service on each and every day of the week, 
the strokes averaging between seventy-five and ninety- 
four a minute, and prolonged continuously for a period 
of between ten minutes and half an hour at each of 
such times—that is to say, on Sundays, before early 
service, at 7 o’clock A. M., for fifteen minutes; and be- 
fore each of the three other Sunday services, at 10.30 
A. M., 4and 7.30 Pp. M. for half and hour; on week- days, 
before daily service, at 9 A. M. and 5 P. M. for between 
ten and fifteen minutes; and on festivals and saints’ 
days to announce still additional services; that, in re- 
sponse to a special appeal by a physician, in behalf of 
an ill patient, the early Sunday morning ringing had 
been temporarily discontinued. 

(2) That the noise of such ringing was “harsh, loud, 
high, sharp, clanging, discordant,’”’ producing a nui- 
sance which disturbed rest and sleep, distracted the 
mind from any serious employment, interfered with 
conversation in the immediate neighborhood, lessened 
or destroyed social and domestic intercourse, peace, 
and happiness; and, in particular, was detrimental to 
the health and comfort of invalids, children, and per- 
sons whose nervous systems are delicately organized; 
that the effect was not limited to the periods of actual 
ringing, but the anticipation of its beginning produced 
a nervousness and excitement which to all is painful, 
and to some intolerable. 

(3) That such nuisance affected injuriously the value 
of complainant’s property. 

The bill further averred that, prior to this suit, pri- 
vate and personal appeals having proved ineffectual, 
the complainants, with many others, presented to de- 
fendants, on November 1, 1876, a formal communica- 
tion, calling attention, in respectful terms, to the nui- 
sance and the necessity of its abatement, stating that 
they did not thereby intend ‘to prefer a request to 
discontinue the ringing of the bells excepting fora 
single service, viz.: for what is called the early morn- 
ing service; but for this relief they most earnestly ap- 
peal to you This concession, and a reduction 
of the time given to bell-ringing at the other services, 
will, we believe, compose the irritation, and obviate 
the objections which disturb so many of the neighbors 
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and well-wishers of St. Mark’s church.”’ In response 
to this communication, the vestry passed a resolution, 
in which they “utterly denied the right of the resi- 
dents in the vicinity to regulate in any way the man- 
ner or the time of ringing the bells’’—stating, however, 
that they would always be ready, through the rector, 
“to hearand consider any special appeal that may be 
made for stopping the ringing of the bellsin any speci- 
fied case of illness.”’ 

The bill prayed an injunction to restrain the defend- 
ants from ringing the bells at all, or from ringing them 
at any other hours or periods of time than such as the 
court should declare to be reasonable. 

The answer averred— 

(1) That the church was built in 1848-9, long before 
the erection of complainants’ houses, and the tower 
was originally designed as a belfry, of which fact the 
complainants had notice before they built or purchased 
not only by the patent external appearance of the 
tower, but by public notice that the design of intro- 
ducing achime of belis was in process of being carried 
out, notices of special collections for a ‘‘bell fund”’ 
having been distributed and posted on the church 
doors as early as 1869. That many of the complain- 
ants were tenants only, and therefore had no standing 
in court as property owners. 

(2) That the chiming complained of is neither a pub- 
lic nor private nuisance, being in truth and fact ‘‘ mu- 
sical, mellow, soft, well pitched, sweet, and harmo- 
nious,’’ and ‘‘of such an agreeable character that it 
has grown to constitute one of the chief attractions of 
the neighborhood, and has materially added to, rather 
than detracted from, the enjoyment of social and do- 
mestic life among those residing in the vicinity.” 
That the bells were manufactured by one of the best 
bell-founders in the world, and were pronounced by 
experts to be perfect in tune and of good tone; that 
they are a peal of medium weight, and less in size than 
other church bells in this and many other cities, 
the largest weighing 2,006 pounds, and the smallest 983 
pounds, arranged on the diatonic scale, and constitut- 
ing the tetrachord F, G, A, and B flat: hung sixty- 
seven feet above the curb, which is as high as the roofs 
of the highest houses occupied by complainants, and 
twenty feet higher than the chimes of at least five 
other churches in Philadelphia; the distance from the 
tower of the church to the opposite houses being 61 
feet 9 inches. 

(3) That bell-ringing is part of the ordinary and 
usual sounds of city life, the chiming complained of 
being far less calculated to disturb ordinary citizens 
than the customary bell-ringing in factories, schools, 
and some other churches, or the noises of cars, wagons, 
steam whistles, and other sounds incident toa city; 
and that, evenif they produced on some persons, when 
first heard, a temporary annoyance, the hearers would 
soon get so accustomed to the sound that they would 
not notice it, except where an imaginary or trifling an- 
poyance is fostered by willful prejudice or heightened 
by nervous excitability. That while the defendants’ 
conduct, in and about the ringing complained of, has 
been a reasonable, decent and customary exercise of a 
legal right, yet they have been willing, in special cases, 
from motives of charity and neighborly kindness, to 
suspend the exercise of said rights, and that they did 
so suspend them in favor of these complainants. 

(4) That the chiming of bells, as conducted by de- 
fendants, is inaccordance with the ancient modes of 
announcing divine worship in the Christian churches 








throughout the civilized world for more than twelve 
hundred years, and so practiced in this city for more 
than a century. 

Several hundred affidavits and counter affidavits 
were produced in support of the allegations of the bill 
and answer. 

Wm. Henry Rawle (R. C. McMurtrie with him) for 
complainants. Noise alone may create a nuisance and 
be the subject of injunction. Wood on Nuisances, 
ch. xvi. tit. ‘‘ Noise and Vibration,’’ § 542, p. 582 et 
seq., and cases there cited; Bispham on Equity, § 441, § 
439; Walter v. Selfe, 4 De Gex & Smale, 322; Crump v. 
Lambert, L. R., 3 Eq. Cas. 409; Cleveland v. Citizens’ Gas 
Co.,5 C. E. Green, 201; Bradley v. Gill, Lutwyche Rep. 
69; Robertson v. Campbell, 13 Fac. Coll. (Scotch) 61; 
Ball v. Ray, Law Rep., 8 Ch. App. 467; Brodes v. Sail- 
lard, Law Rep.,1 Chan. Div. 692; Dargan v. Waddle, 
9 Ired. (N. C.) 244; Bishop v. Banks, 33 Conn. 118; 
Roskell vy. Whitworth, 19 Weekly Reporter, 804; Scott 
v. Firth, 10 Law Times (N. 8S.), 240; Fish v. Dodge, 4 
Denio, 311; Dennis v. Eckhardt, 3 Grant’s Cas. 390. 

That it isan established custom is no defense. Wood 
on Nuisances, p. 587, § 549; Rew v. Smith, Strange, 704; 
Inchbald v. Barrington, Law Rep., 4 Ch. App. 338; 
Walker v. Brewster, Law Rep., 5 Eq. Cas. 25. 

The ringing of church bells has been enjoined in 
England at the suit of a single private person Cisturbed 
thereby, and also at the suit of several joined as co- 
complainants. Martin v. Nutkin, 2 P. Wms. 266; Sal- 
tau v. De Held, 2 Simons, N. R. 133; 8S. C., 9 Eng. Law 
& Eq. Rep. 133. (A. D. 1851.) 


P. Pemberton Morris, George W. Biddle and G. T. 
Bispum, for defendants. 


Feb. 24.— Hare, P. J. The case presented on either 
side of this controversy is one calculated to arrest at- 
tention. On the part of the complainants, it is 
averred that the defendants have caused four large 
bells to be hung in the church tower of St. Mark’s, at 
a distance of not more than twenty yards from the 
houses on the opposite side of Locust street, and nearly 
on a level with the roofs; that the tower is in the im- 
mediate vicinity of the complainants’ residences, and 
that the bells are rung at various times during the week 
and on Sundays, and produce a sound which is so over- 
powering as to cause not only annoyance but serious 
injury to the complainants; that they are all much 
disturbed, and that in thecase of some of them, who 
are invalids, needful repose has been broken, and acute 
attacks of nervous pain have been brought on or aggra- 
vated by the discordancy and volume of the sound, 
while others of them have suffered in the persons of 
their parents, wives or children. The statements are 
sustained and corroborated by the testimony of phy- 
sicians of high standing, who concur in saying that 
such effects may naturally arise from such a cause; and 
Dr. Da Costa and Dr. Mitchell add that they know, 
from observation, made in the course of their own prac- 
tice, that the sound of St. Mark’s bells has been at 
times, during illness,a source not only of suffering 
but of danger. 

It is alleged, on the other hand, by the defendants, 
that bell-ringing and the chiming of bells date 
from a remote period in the Christian Church; 
that they have been received with general favor 
and acceptance, and that it would be difficult to 
find any great poet, from Dante down to our own 
times, whose verse does not bear witness to this 
truth: that the sounds so much complained of are 
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not a mere accidental accompaniment, but have from 
associations become an integral part of the celebration 
of the Sunday, which brings an opportunity for rest to 
all; and that the court should be slow to believe that 
a custom, hallowed by the observance and sanctioned 
by the assent of successive generations of worshipers, 
can be injurious; and that, in fact, in the present case, 
as will be apparent on examining the testimony, if 
some persons inveigh against the bells which give 
occasion for this suit, other and not less numerous 
voices are raised in their behalf. The court is, conse- 
quently, asked to infer that, if the sufferings for which 
the bill seeks relief are not imaginary, they are the in- 
evitable offspring or accompaniment of nervous dis- 
ease, although a morbid or excited fancy attributes 
them to the peals issuing from the tower of defend- 
ants’ church. 

It seems, from what has been said, that the case may 
conveniently be considered under two heads: First, 
is the injury complained of real, and do the complain- 
ants suffer from the cause alleged? Secondly, if the 
answer to this inquiry is in favor of the bill, are the 
defendants entitled to continue the ringing, notwith- 
standing the suffering which it may produce? 

The former inquiry is not so much one of law as of 
fact, and therefore imposes a painful responsibility on 
the court by carrying it into a vague and boundless 
region, where laymen and lawyers meet on a common 
ground, and all well-considered opinions have an equal 
claim to respect. It is, moreover, the material inquiry 
as covering the moral ground on which every legal de- 
termination must ultimately rest. If the act of the 
defendants in setting up these bells and causing them 
to be rung be one that must in the ordinary course of 
events be a source of pain and suffering, the defend- 
ants will, we are convinced, be among the first to 
acknowledge that no right should be so exercised, and 
we are equally sure that such would be their judgment 
although the chief sufferers from it were the aged, the 
infirm, and women in the perils of childbirth, and 
youngchildren. This, then, is a point upon which all 
else turns, and in determining it we can fortunately 
appeal to rules which give little scope to the mere per- 
sonal views or inclination of the judge. Whena wit- 
ness who denies is confronted with another of equal 
credibility who affirms, and the negation is not neces- 
sarily inconsistent with the existence of a fact which 
must be true unless the affirmation is false, that con- 
clusion should be adopted which reconciles both state- 
ments. A bystander asserts that the bell of a locomo- 
tive was rung as the train approached a railway cross- 
ing; another maintains the contrary, but on being 
cross-examined, admits that all he knows of the matter 
is that no such sound reached hisear. The just infer- 
ence isthat both speak the truth; and if so, the bell 
was rung. Few rules for determining the result of 
contlicting evidence are more frequent in occurrence 
or more satisfactory in practice than this. 

Applying alike test tothe case in hand, where the 
witnesses in certain houses say that they were pleasur- 
ably affected by sounds which the witnesses in other 
houses describe as a cause of pain, it will appear that 
such testimony is not necessarily conflicting, and that 
we are not reduced to the disagreeable necessity of 
supposing that either statement is inaccurate. This 
would be true if the affiants resided in the same man- 
sion, and were all in the normal condition which 
attends on health, and applies a fortiori to the testi- 
mony which comes from Walnut street as contrasted 








with that borne by the inhabitants of Locust street, 
between Sixteenth and Seventeenth streets, and relat- 
ing to the effects upon those among them who are 
subject to the pressure of disease. The similarity 
which exists among mankind while they are well, and 
authorizes us to infer that like causes will produce the 
same results, is replaced under the influence of ill] 
health by divergencies which not only render the suf- 
ferer unlike his fellows, but may for the time being 
seem to render him a denizen of some other world. 
The senses of one patient may be dulled by his malady, 
while those of another become preternaturally acute, 
and are tortured by that which brings pleasing remi- 
niscences to the first. 

In like manner the complaints of the owners and 
occupiers of the houses in Locust street would not be 
sufficiently answered by the affidavits from Erety and 
Chancellor streets if all the testimony from those quar- 
ters were to the same effect, which is by no means the 
case. The laws of sound are uniform, but their oper- 
ation is controlled by causes that cannot always be 
readily ascertained. A recent paper by Mr. Tyndall 
gives some remarkable instances of this phenomenon, 
and I believe that the most expert man of science 
would hesitate to declare beforehand in what spot echo 
would best or oftenest reflect the voice. One circum- 
stance is apparent in thiscase even to an unscientific 
eye, that the houses in Locust street, rising as they do 
nearly to the level of the belfry, are exposed to the full 
force of the waves of sound which pour forth from its 
windows, and which pass over the humbler roofs in 
Erety street, although only, according to the affidavits 
of Thomas and Mary Dentry, to break resonantly on 
the dwellings which they occupy further on in Chan- 
cellor street. The truth is that a casual or uninter- 
ested observer can no more predict or account for the 
seemingly wayward course of the vibrations which 
constitute sound than he can tell where the undertow 
renders it dangerous to venture into the surf, or than 
the mariner can anticipate which of the coming seas 
will rise above the rest and break on board his vessel. 

It does not necessarily detract from the force of these 
considerations if, as the defendants contend, the 
chiming of St. Mark’s bells does not affect persons 
whose nerves have not been touched by disease. The 
question, in every case, should be; Do the acts com- 
plained of tend, by a natural sequence, to produce in- 
jury? and not what is the condition of persons who 
suffer from the wrong? Disease and age come as cer- 
tainly in the course of nature as life and health, and 
are a reason why the court should extend rather than 
withdraw its protecting arm. 

Upon the first branch of the case, therefore, we are 
unable to avoid the conclusion, after an examination 
of the testimony on both sides, that the sound of these 
bells does cause annoyance and suffering which is not 
merely imaginary, or felt only by the hyper-seusitive, 
but is real and substantial, and extends to several 
classes of persons —the very young, the aged, the sick, 
and those who, though not invalids, have somewhat 
declined from the fortunate condition of robust health, 
who are found in all places and among all conditions of 
life, and whose rights in all neighborhoods the law 
should sedulously guard. 

The remaining inquiry is whether, regarding the de- 
fendants’ acts as prejudicial, they are done in pursu- 
ance of a right that cannot be questioned or restrained. 
To answer this question we have only to consider what 
their conduct is, and the way in which it operates. 
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The rule, sic utere tuo ut alienum non ledas, is not of 
universal application, and it has been said *‘ that there 
are many casesin which a man may lawfully use his 
own property so as to cause damage to his neighbor if 
it be not damnwm injuriosum.”? Acton v. Blundell, 12 
M. & W. 324, 341. Where no contract, custom, or 
statutory rule prohibits, one may dig a trench on his 
own land, although the effect is to render the adjacent 
land incapable of sustaining a wall or house which has 
been built on it; but it also seems that ‘if my land 
adjoins that of another, and I have not, by building, 
increased the weight upon my soil, and my neighbor 
digs in his soil, so as to occasion mine to fall in, he may 
be liable to an action.”’ Wyatt v. Harrison, 3 B. & Ad. 
71; Humphries v. Brogden, 15 Q. B. 739, 744; Harris v. 
Ryding, 5M & W. 60; Wakefield v. Buccleuch, L. R., 
4 Eq. Cases, 613. 

However this may be, and whether damage occa- 
sioned by the exercise of an absolute or exclusive 
right be or be not a cause of action, it is clear that 
rights which others share should be exercised with a 
due regard for their interest. A man may do ordina- 
rily what he will with his ground, but he has no such 
dominion over the streams that pass through or the air 
that floats over it. Theair and water are so far com- 
mon property that no one can be entitled to do that 
which will render them a source of injury, or unfit for 
the general use. As the atmosphere cannot rightfully 
be infected with noxious smells or exhalations, so it 
should not be caused to vibrate in a way that will 
wound the not less delicate sense of hearing. Light 
may be shut out, and odors measurably excluded, but 
sound is all pervading. 

What, then, it may be asked, is bell-ringing forbid- 
den? The answer is, certainly not, unless the circum- 
stances require it. It does not, as I suppose, enter into 
the imagination of any man, and certainly can never 
be the purpose of a court, to suppress the chimes which, 
properly attuned and regulated, are a melodious and 
grateful form of sacred music. Sunday, as observed by 
the English-speaking races, teaches in the street as well 
as in the church; and the church bells should lend 
grace and gladness to a lesson that might otherwise 
seem too austere. But while bell-ringing may bea 
fruitful source of good, it may also be practiced in a 
way to produce injurious consequences. The situation 
of the bell is of little moment if, like that of Calvary 
Church, in Locust street, below Sixteenth, it is only 
sounded six times in a minute; but if the strokes are 
to be multiplied until they reach ninety per minute, as 
in the case at hand, the bells should be hung in some 
open square or place, or high above the roofs of the ad- 
jacent dwellings, so that the notes may be softened 
and modulated as they descend. Such are the belfries 
of the Gothic cathedrals, and such the Italian cam- 
paniles. If these precautions are not observed, the 
vibrations may be intense near at hand, and yet inandi- 
ble at a short distance. Accordingly, while numerous 
and credible witnesses aflirm that the chiming of St. 
Mark’s bells ‘‘is distressing’? and “intolerable” in 
Locust street, we learn from the defendants’ affidavits 
that the sound cannot be heard at 1620 Spruce street, 
‘“‘unless one listens for it.”” The explanation of this 
seeming discrepancy is, according to Dr. Wm. Thomp- 
son, that the houses on the south side of Spruce street 
are screened from the sound by the intervening build- 
ings, as they would be in shadow if a calcium light 
were substituted for the bells. In other words, it is 
because the force of the impact is spent on the com- 





plainants’ dwellings that persons who live in the next 
street are not disturbed. 

The conclusion to which we are brought by a review 
of the testimony is, that from the level at which the 
bells of St. Mark’s are hung, and from their proximity 
to the surrounding buildings—and it may be from 
other circumstances which are not accurately known 
or determined — they cannot be chimed or rung with- 
out causing an annoyance to the dwellers in the neigh- 
borhood, which, in the case of some of them who stand 
most in need of care, amounts to a serious injury, and 
should consequently be abated by an injunction. 
Whether the prohibition shall be absolute will depend 
on circumstances. It isno part of our design to impose 
any restraint on the defendants that is not essential to 
protect the complainants, and if a mode of chiming 
can be devised that will not be attended with injurious 
consequences, we shall be glad to sanction it by a 
decree. We, moreover, earnestly desire not to hinder 
such moderate tolling or ringing on Sunday, before 
morning and evening service, as may be satisfactory 
to both parties, and trust that counsel will come to 
some arrangement by which this will be accomplished. 

The following decree was entered: 

And now, this twenty-fourth day of February, A. D. 
1877, this cause came on to be heard on a motion for 
a special injunction, and was argued by counsel. 
Whereupon, in consideration thereof, it is ordered and 
decreed that, upon security being entered in the sum 
of one thousand dollars, an injunction issue restrain- 
ing the defendants from ringing the bells of St. Mark’s 
Church, or otherwise using the same so as to cause 
nuisance or annoyance, by sound or noise, to the com- 
plainants or any of them within their respective 
houses. 

Pratt, J., absent. 


(The case of Butterfield v. Klaber, recently decided 
in the New York Superior Court, is also an interesting 
one upon this subject. In that case the noise made by 
machinery in polishing marble was held not a nuisance, 
but the noise of a steam whistle was held to be, and 
the use of the whistle enjoined.— EpD.] 


es 


MEASURE OF DAMAGES FOR INFRINGEMENT 
OF PATENT. 


| i? case of Birdsall v. Coolidge, recently decided 

by the Supreme Court of the United States, was 
for the infringement of a patent. The principal ques- 
tion was in relation to the rate of damages. The court 
below charged the jury in substance and effect, “‘ that 
whenaperson, without license, appropriates the pat- 
ented invention of another, the measure of damages, 
if a royalty has been established, is the regular royalty 
paid by purchasers and licensees; that if the jury 
find for the plaintiff the damages will be the royalty 
which the plaintiff established forthat part of the in- 
vention used by the defendants.’’ The Supreme Court 
in reversing the decision of the court below, after 
stating the rule under a prior patent act not now in 
force, say: ‘Courts could not, under that act, aug- 
ment the allowance made by the final decree as in the 
case of the verdict of a jury, but the present patent 
act provides that the court sball have the same powers 
toincrease the decree, in its discretion, that are given 
by the act to increase the damages found by verdicts 
in actions at law. Such difficulties could never arise 
in an action at law, nor can it now, as both the prior 
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and the present patent act authorizes the court to enter 
judgment on the verdict of the jury for any sum 
above the verdict, not exceeding three times that 
amount. No discretion is vested in the jury, but they 
are required to find the actual damages, under proper 
instructions from the court. 

“ Still, it is obvious that there cannot be any one rule 
of damages prescribed which will apply in all cases, 
even where it is conceded that the finding must be lim- 
ited to actual damages. Frequent cases arise where 
proof of an established royalty furnishes a pretty safe 
guide both for the instructions of the court and the 
finding of the jury. Reported cases of undoubted 
authority may be referred to which support that prop- 
osition, and yet it is believed to be good law that the 
rule cannot be applied without qualification, where the 
patented improvement has been used only toa limited 
extent and for a short time, that in such case the jury 
should find less than the amount of the license fee; and 
it is admitted in several cases that the circumstances 
may be such that the finding should be larger than the 
royalty. Seymour v. McCormick, 16 How. 490; Curtis 
on P. (4th ed.) 459; Livingston v. Woodworth, 15 How. 
560; Dean v. Mason, 20 id. 203. , 

‘** Evidence of an established royalty will undoubtedly 
furnish the true measure of damages in an action at 
law, where the unlawful acts consist in making and 
selling the patented improvement or in the extensive 
and protracted use of the same, without palliation or 
excuse, but where the use is a limited one and fora 
brief period, as in the case before the court, it is error 
to apply that rule arbitrarily and without any qualifi- 
cation. Packet Co. v. Sickles, 19 Wall. 617; Russell v. 
Denig, 2 Otto; Suffolk Co. v. Hayden, 3 Wall. 320. 
Actual damage is the statute rule, and whenever the 
royalty plainly exceeds the rule prescribed by the 
patent act, the finding should be reduced to the statute 
rule.” 

—_—_g—______ 


RECENT ENGLISH DECISIONS. 


FRAUD. 


Fraudulent representation cas to effect of release.— 
Claim, stating that the defendants were carriers of 
passengers by railway and the plaintiff was received 
by them as a passenger in an express train which, by 
their negligence, came into collision with an engine and 
he was injured. Defense, that after the collision the 
plaintiff accepted money from the defendants’ officer 
in satisfaction of his cause of action, and executed a 
release. Reply, that the defendants’ officer procured 
the plaintiff to execute the release by fraudulently 
reprsenting to him for that purpose that his injuries 
were of a trivial and temporary nature, and that if 
they should afterward turn out to be more serious 
than he then anticipated, he would still, though he had 
executed the deed, be in a position to obtain further 
compensation from the defendants, and that the plain- 
tiff was thereby induced to execute the deed, and that 
after he had executed it his injuries turned out to be 
of a more serious nature than he had anticipated. 
Held, that the reply was good, as it contained a sep- 
arate and independent statement that the plaintiff 
was induced to execute the deed in consequence of a 
fraudulent representation that his injuries were of a 
trivial and temporary character. Semble, that a fraud- 
ulent representation as to the effect of a deed may be 
relied upon as a defense to an action upon the deed. 





Hirschfeld v. Lond., Bright. & So. Coast Railway Co., 
L. R., 2Q. B. D. 1. 





NEGLIGENCE. 

Water stored: liatility of owner for escape of water: 
vis major, or act of God proximate cause of damage: 
maxim sic utere tuo ut alienwm non ledas.— One. who 
stores water on his own land, and uses all reasonable 
care to keep it safely there, is not liable for damage 
effected by an escape of the water, if the escape be 
caused by the act of God, or vis major; e. g., by an ex- 
traordinary rainfall, which could not reasonably have 
been anticipated, although, if it had been anticipated, 
the effect might have been prevented. On the defend- 
ant’s land were ornamental pools containing large 
quantities of water. These pools had been formed by 
damming up with artificial banks a natural stream 
which rose above the defendant's land and flowed 
through it, and which was allowed to escape from the 
pools ‘successively by weirs into its original course. 
An extraordinary rainfall caused the stream and the 
water in the pools to swell so that the artificial banks 
were carried away by the pressure, and the water in 
the pools, being thus suddenly loosed, rushed down 
the course of the stream and injured the plaintiff's 
adjoining property. The plaintiff having brought an 
action against the defendant for damages, the jury 
found that there was no negligence in the maintenance 
or construction of the pools, and that the flood was so 
great that it could not reasonably have been antici- 
pated, though if it had been anticipated the effect 
might have been prevented. Held (affirming the judg- 
ment of the Court of Exchequer), that this was in sub- 
stance a finding that the escape of the water was 
caused by the act of God, or vis mujor, and that the 
defendant was not liable for the damage. Rylands v. 
Fletcher, L. R., 3 H. R. 330, distinguished. Nichols v. 
Marsland, L. R., 2 Ex. D. (C. A.) 1. 


NEGOTIABLE INSTRUMENT. 

1. Accommodation bill: notice of dishonor.— Where 
the intention of all parties to an accommodation bill 
was that it should be met by the last indorser, the 
previous indorsers cannot be sued ,unless they have 
had notice of dishonor. Turner v. Samson, L. R., 2 
Q. B. D. (C. A.) 23. 

2. Indorser: notice of dishonor.— To a statement of 
defense, in an action against an indorser of a bill 
of exchange, setting up the absence of notice of dis- 
honor, the plaintiff replied that neither at the time 
when the bill was drawn, nor afterward, nor when it 
became due, and on presentment thereof, had the ac- 
ceptor or the drawer or any indorser prior to the de- 
fendant any effects of the defendant in his hands, and 
the said bill was drawn and accepted and indorsed by 
the defendant and the prior indorsers for the purpose 
of raising money for the defendant, the drawer, the 
acceptor, and the prior indorsers jointly, and the de- 
fendant was in no ways damnified, even if there was 
no notice of dishonor. Held,a bad reply. Foster v. 
Parker, L. R., 2. C. P. D. 18. 

PRESCRIPTION. 


Obstruction of lights: conveyance of adjoining prem- 
ises without reservation of easement.— Upon a general 
conveyance of land, there is no implied grant, by the 
purchaser, of the easement of light necessary for the 
enjoyment of an adjacent house of the vendor. In 
1867 the plaintiff bought houses in Manchester the backs 
of which abutted on a street or way, on the opposite 
side of which were certain cottages. In 1868 he pur- 





THE ALBANY LAW JOURNAL. 


253 








chased these cottages, but by a different title. Both sets 
of premises had existed in their then state for more 
than twenty years. In 1870 the plaintiff sold the cottages 
to one D., and ultimately D.’s interest therein became 
vested in the defendants, who pulled down the cot- 
tages and erected a large building upon the site of 
them and also upon a portion of the intervening street 
or way, and so obstructed the light to the plaintiff's 
windows. The conveyance to D. contained no reser- 
vation of any easement to the plaintiff's houses; and 
it professed to convey the land up to the back wall of 
the plaintiff's premises. Held, that notwithstanding 
the plaintiff's houses had acquired an ‘absolute and 
indefeasible ’’ right to light at the time of the convey- 
ance of the cottages to D., inasmuch as that convey- 
ance was without reservation the defendants were 
guilty of no wrongful obstruction of the plaintiff's 
lights. Ellis v. The Manchester Carriage Company, L. 
R., 2C. P. D. 138. 
WILL. 

Construction of : devise: vested or contingent estate.— 
A testator devised his real estate to his grandsons for 
life, with remainder to their sons in tail successively, 
and upon the death of the grandsons without issue he de- 
vised the estate to his three granddaughters in tail with 
benefit of survivorship, and in case the granddaughters 
should die without issue, leaving their father and 
mother, or either of them, surviving, then he devised 
the estate to the father and mother, and the survivor 
of them, for life, and after their death to T. M., J. A. 
and T. G. in fee. The grandsons survived the testa- 
tor, but died without issue. One of them also survived 
the granddaughters, and one of the granddaughters 
survived both her father and mother. Held, that the 
devise of the estate for life to the father and mother 
of the granddaughters was not a contingent remain- 
der, and that the ulterior limitations took effect, not- 
withstanding the death of both father and mother in 
the life-time of the tenauts in tail. Leadbeater v. Cross, 
L. R., 2 Q. B. D. 18. 

—_—_—____. 
RECITALS IN MUNICIPAL BONDS—CONCLU- 


SIVE IN FAVOR OF BONA FIDE 
HOLDER FOR VALUE. 


5 pers case of County Commissioners of Douglass, 
plaintiffs in error, v. Bolles, was an action to recover 
the amount due upon interest coupons of railroad aid 


bonds issued by Douglass county, Kansas. The bonds 
were issued under the statutes of that State, and were 
executed by the board of county commissioners of the 
county of Douglass, who by law are constituted the 
financial agents of the county. They were made pay- 
able to bearer, and each contained the following re- 
cital: ‘‘ This bond is executed and issued by virtue of, 
and in accordance with the act of the legislature of the 
State of Kansas, entitled, ‘an act to authorize counties 
and cities to issue bonds to railroad companies,’ 
approved April 10, 1865, and the other laws of said 
State, and in pursuance of, and in accordance with the 
vote of a majority of the qualified electors of said 
county of Douglass at a special election, regularly 
called and held on September 12, 1865.” The plaintiffs 
below were the holders of the coupons in suit taken 
from those bonds, some of which they purchased with- 
out notice of any defense. The residue of those held 
by them are owned by other persons, who deposited 
them with the plaintiffs for collection, taking a receipt. 
There is no evidence when or for what consideration 





those other persons purchased, and no evidence of 
actual notice to them or to the plaintiffs of any of the 
facts anterior to the issue of the bonds. The court 
says (following Town of Coloma v. Eaves, 92 U. 8. Rep. 
484), that ‘‘ when, by legislative enactment, authority 
has been given to a municipality, or to its officers, to 
subscribe for the stock of a railroad company, and to 
issue municipal bonds in payment, but only on some 
precedent condition, such asa popular vote favoring 
the subscription, and where it may be gathered from 
the enactment that the officers of the municipality 
were invested with power to decide whether that con- 
dition had been complied with, their recital that it had 
been, made in the bonds issued by them and held by a 
bona fide purchaser, is conclusive of the fact and bind- 
ing upon the municipality, for the recital is itself a 
decision of the fact by the appointed tribunal. The 
recitals we have now before us are that the bonds were 
executed and issued, not only in virtue of, but in 
accordance with, the acts of the legislature and in 
pursuance of and in accordance with the vote of a ma- 
jority of the qualified electors of the county. They 
are untrue if the board had not followed the directions 
of the law, and if there had not been a popular vote 
at an election, approving the issue of those bonds. 
The truth or falsehood of the assertion cannot be 
inquired after here, for, as we have said, the recitals 
are practically an annunciation of the judgment 
of the board that all the steps required by the law 
had been taken. Behind such a recital, as we have 
seen, a bona fide holder for value paid is bound to 
look for nothing except legislative authority given 
for the issue of municipal bonds to railroad com- 
panies. He is not required to examine whether the 
conditions upon which such authority may be exercised 
have been fulfilled. He may rely upon the decision 
made by the tribunal selected by the legislature.” 
o> ——_ 
CONTRACTS FOR LABOR.—WHAT CONSTI- 
TUTES A DAY’S WORK. 


SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1876. 


UNITED STATES, appellants, Vv. MARTIN, 


The act of Congress declaring “ that eight hours shall con- 
stitute a day’s work for all laborers or workmen * * * 
employed by or on behalf of the government of the 
United States,” is in the nature of a direction by the 
United States to its agents. 

It is not a contract with laborers to that effect, and does 
not prevent the officers of the government from mak- 
ing agreements with laborers y! which the day’s labor 
may be more or less than eight hours. 

The act does not prescribe the amount of compensation 
to be paid for the labor of eight hours or of any other 
time. 

Where a laborer has been in the habit of working for the 
government twelve hours a day at a compensation of 
$2.50 per day, and in answer to his request is informed 
that if he wishes to remain in the service he must con- 
tinue to work twelve hours per day, and receives his 
pay accordingly, he cannot afterward recover for the 
additional time over eight hours as a day’s labor. 

When an application is made to the defendant for the ex- 
cess of time over eight hours per day, and an allow- 
ance is made and the receiver receipts in full for the 
account, this is a bar to any further claim. 


PPEAL from the Court of Claims. The facts ap- 
pear in the opinion. 

Mr. Justice Hunt delivered the opinion of the 
court. 

On the 25th of June, 1868, Congress passed an act 
(15 Stats. 77) declaring ‘‘that eight hours shall con- 
stitute a day’s work for all laborers, workmen and 
mechanics now employed, or ,who may hereafter be 
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employed, by or on behalf of the government of the 
United States. R. S., § 3738. 

This was a direction by Congress to the officers and 
agents of the United States, establishing the principle 
to be observed in the labor of those engaged in its 
service. It prescribed the length of time which should 
amount to a day’s work when no special agreement 
was made upon the subject. There are several things 
which the act does not regulate which it may be worth 
while to notice. 

First. It does not establish the price to be paid for 
aday’s work. Skilled labor necessarily commands a 
higher price than mere manual labor, and whether 
wages are high or low depends chiefly upon the in- 
quiry whether those having labor to bestow are more 
numerous than those who desire the service of the 
laborer. The English statute books are full of assizes 
of bread and ale, commencing as early as the reign of 
Henry II, and regulations of labor, and many such are 
to be found in the statutes of the several States. It 
is stated by Adam Smith, as the law in his day, that 
in Sheffield no master cutter, or weaver, or hatter 
could have more than two apprentices at a time, and 
so lately as the 8th George ILI, and which remained 
unrepealed until 1825, an act was passed prohibiting 
under severe penalties all master tailors in London, 
or within five miles of it, from giving, or their work- 
men from accepting, more than two shillings seven 
pence halfpenny a day, except in the case of general 
mourning. Smith’s Wealth of Nations, 125, 6th Ox- 
ford ed. of 1869. A different theory is now almost 
universally adopted. Principals, so far as the law can 
give the power, are entitled to employ as many work- 
men and of whatever degree of skill and at whatever 
price they think fit, and except in some special cases, 
as of children or orphans, the hours of labor and the 
price to be paid are left to the determination of the 
parties interested. The statute of the United States 
does not interfere with this principle. It does not 
specify any sum which shall be paid for the labor of 
eight hours, nor that the price shall be more when 
the hours are greater, or less when the hours are 
fewer. It is silent as to every thing except the direc- 
tion to its officers that eight hours shall constitute a 
day’s work fora laborer. 

Second. The statute does not provide that the em- 
ployer and the laborer may not agree with each other 
as to what time shall constitute a day’s work. There 
are some branches of labor, connected with furnaces, 
founderies, steam or gas works, where the labor and 
the exposure of eight hours a day would soon exhaust 
the strength of a laborer, and render him permanently 
an invalid. The government officer is not prohibited 
from knowing these facts, nor from agreeing when it 
is proper that a less number of hours than eight shall 
be accepted as a day’s work. Nor does the statute 
intend that where out-of-door labor in the long days 
of summer may be offered for twelve hours at an uni- 
form price, the officer may not so contract with a con- 
senting laborer. 

We regard the statute chiefly as in the nature of a 
direction from a principal to his agent, that eight 
hours is deemed to be a proper length of time for a 
day’s labor, and that his contracts shall be based upon 
that theory. It is a matter between the-principal and 
his agent in which a third party has no interest. The 
proclamation of the President and the act of 1872 are 
in harmony with this view of the statute. 








fixing or giving a different length of time as the day’s 
work are legal and binding upon the parties making 
them. 

In the case before us the claimant continued his 
work, after understanding that eight hours would not 
be accepted as a day’s labor, but that he must work 
twelve hours, as he had done before. He received his 
pay of $2.50 a day for the work of twelve hours a day, 
as a calendar day’s work during the period in ques- 
tion, without protest or objection. At that time or- 
dinary laborers under the same government received 
but $1.75 per day at the same place, and those engaged 
in the same department with the claimant in a private 
establishment, at the same place, received but $2 for 
a day’s work of twelve hours, and the finding adds, 
“they had more work to do than the claimant had 
while similarly employed.’’ The claimant’s contract 
was a voluntary and a reasonable one, by which he 
must now be bound. 

In 1875 the claimant applied for the same arrears of 
pay as are here in question, and received from the 
auditor an award of $205.63. That amount was paid 
to the claimant, and he receipted in writing in full for 
the account. This has often been held in this court to 
be a bar to any further claim. United States v. Jus- 
tice, 14 Wall. 535; United States v. Child, 12 id. 232. 

These principles require a reversal of the judgment 
of the Court of Claims. The case is remanded to the 
Court of Claims with directions that the petition of 
the claimant be dismissed. 


— 


GENERAL TERM ABSTRACT. 


SUPERIOR COURT OF BUFFALO—GENERAL TERM, 
DECEMBER, 1876. 
CHARGE TO JURY. 

1. When to be taken as true in its statements of testi- 
mony.— Where the case contains the judge’s charge 
and exceptions thereto, but not the testimony adduced 
at the trial, the charge must be regarded as true in all 
its statements of the testimony; and every fact, how- 
ever material, which it sets forth as though proven, 
must be taken to be absolutely true. People v. O’ Day. 
Opinion by Clinton, Ch. J. 

2. May express opinion as to weight of testimony.— 
The judge has a right, in his charge, to express his 
opinion as to the weight of the testimony, and he com- 
mits no error in telling the jury that the testimony 
establishes a certain fact, provided it is manifest that 
this is a mere expression of his opinion; and nothing 
can more decisively show that it was merely such an 
expression than the judge’s leaving the question of the 
existence of the fact to the jury. Ib. 

3. Construction of: “presumption of law.’’—The 
charge must be construed as a whole, and the meaning 
and effect of particular expressions must be ascer- 
tained from the context, and, if need be, in the entire 
body of the charge. The use of the words ‘* presump- 
tion of law’’ and “‘ presumption” by the judge, quali- 
fied as they were by the context, and mitigated by 
other parts of the charge, does not constitute error. 
By leaving the question of guilt or innocence to the 
jury, he in effect and very plainly told them that there 
was no presumption of guilt, and that they were the 
sole and proper judges of the law and the fact. Ib. 
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4, Refusal to charge: testimony of witness not to be 
cast out entirely because he did not tell the whole truth : 
what affects credibility.— The counsel for the prisoner 
asked the court to charge “ that, if the jury believes 
that V. did not tell the whole truth, and that he pur- 
posely and willfully concealed any part of the truth, 
they should cast out his evidence entirely.”” The court 
said: ‘I cannot say that you should cast out the evi- 
dence entirely, but I say that if you believe that he 
did not tell the whole truth, this is a circumstance 
that goes to affect his credibility, and the jury should 
say how far they will believe him in this case.’ Held, 
that the refusal of the court so to charge was right. Ib. 


LANDLORD AND TENANT. 

Contract of leasing: construction of : condition of prem- 
ises.—The mere contract of leasing raises no implied ob- 
ligation on the part of the lessor that the premises are or 
shall continue fit for the use for which the tenant de- 
signed them, nor even that they are or shall be, at any 
time during the term, tenantable. It is therefore no 
defense to an action for rent that the premises were 
untit for occupancy when the lease was made, or that 
they became out of repair after the term commenced ; 
aud a parol promise to repair, made after the lease 
and after the term commenced, and the tenant has 
entered, being without any new consideration, is void. 
These principles applied to a verbal lease from month 
to month. Laughin v. Kief. Opinion by James M. 
Smith, J. 

NEGOTIABLE PAPER. 

Receipt: parol evidence.—In an action by the payee 
against the drawer of a draft, the defendant gave in 
evidence a receipt, signed by the plaintiff, in these 
words: ‘Received of Ed. Blakeley his draft on T. 
Hammond for $23, this being in full for all demands. 
H. Zipp.’’ and offered testimony to prove that the 
plaintiff verbally agreed that if defendant would give 
him a draft on H., and if H. would accept it, he would 
take the draft in absolute payment, and without re- 
course to defendant; that defendant accordingly drew 
the draft in the presence of plaintiff and H., who then 
und there accepted it; that plaintiff then wrote the 
above receipt and delivered it to defeudant, and that 
this receipt was intended to express this agreement. 
Leld inadmissible. Zipp v. Blakeley. No opinion. 

NUISANCE. 

1. Abatement of: unnecessary injury.—The abate- 
ment of a nuisance must be limited by its necessity, 
aud no wanton or unnecessary injury must be com- 
mitted, for the law will not countenance any destruc- 
tion of property not justified and required by the 
necessity of the case. White v. Frew. Opinion by 
Sheldon, J. 

2. Defendant was in possession of a house, and was 
in the act of moving therefrom, but had not surren- 
dered possession to his landlord. Plaintiff was directed 
by the owner to paint the building, and for that pur- 
pose placed a ladder on the front doorstep, reaching to 
the eaves. Defendant took hold of the ladder and 
pulled it over into a tree in front of the house, and 
then, with force and violence, and without regard to 
consequences, pulled it out of the tree, and it fell into 
the middle of the street, breaking the ladder and spill- 
ing a pot of paint which hung thereto. It appearing 
from the evidence that the act was done in a violent 
and reckless, manner, held, that the defendant was 
liable for the damage. Ib. 





COURT OF APPEALS ABSTRACT. 


CONSPIRACY. 

What does not amount to: transactions between 
futher and son.— A father who had for some years 
carried on a business and had bought goods there- 
for from plaintiffs, sold out such business and its 
good-will, the latter for apparently a large sum, 
to his son. At the time he informed plaintiffs of 
the sale and desired them to give credit to his 
son, stating that he was a good business man and 
would pay, and they would do well to trust him. The 
son made purchases at first, paying promptly. At the 
end of two years, being insolvent, he sold the business 
back to the father. During the time the son was 
carrying on the business the father assisted him and 
sometimes took charge of the business, and sent orders 
for goods purchased, and wrote plaintiffs in regard 
thereto. Just before the father took back the business, 
he wrote the plaintiffs, stating that his son did not 
like the business and wanted to go into something else, 
and he (the father) would have to take hold again, but 
did not say that the son wasinsolvent. Afterward, 
when plaintiffs called to obtain a settlement of the son’s 
indebtedness, the father said that the debt ought to be 
paid and promised to pay it, or give his note therefor. 
Held, affirming judgment below, not sufficient to es- 
tablish a conspiracy between father and son to defraud 
plaintiffs, or to render the father liable to plaintiffs for 
the son’s debt. Pierce v. Brown. Opinion by Miller, J. 

Wm. R. Baldwin, for appellants. 

Mortimer Sanford and Le Roy S. Gove, for re- 
spoudents. 

[Decided Feb. 6, 1877.] 
CONTRACT. 

Construction of : agreement made between two parties 
for the benefit of a third.— An agreement was made 
between defendant of the first part and **C. M. and 
others ’’ of the second part, by which ‘ the said parties 
of the second part agree to sell to the said party of the 
first part the bonds of the T. & N. O. R. R. Co.,” 
upon the terms therein specified. The agreement 
closes: ‘* And it is further agreed and understood, that 
all the holders of the said first mortgage land grant 
who have, by the terms of said decree of foreclosure, 
registered their bonds, shall have the option of accept- 
ing the same price and terms upon which the sale and 
purchase of the bonds hereby sold to said party of the 
first part is made.’’ eld, affirming the judgment be- 
low and distinguishing the case from Lawrence v. Fox, 
20 N. Y. 268, not to give the holders of the bonds, other 
than ‘‘ M. and others,’”’ the right to enforce the con- 
tract of purchase and sale against defendant, but only 
a privilege to have their bonds negotiated through 
‘““M. and others,’ named as the parties of the second 
part in the contract. Johnson v. Morgan. Opinion 
by Church, C. J. 

[Decided Feb. 20, 1877.] 
EASEMENT. 

Grantor of spring of water cannot so use his land as 
to diminish supply of water.—Defendaut by warranty 
deed conveyed to plaintiffs a cheese factory situated on 
his land, and also granted to them the use of the water 
which was then conducted to the factory from the 
springs on defendant’s lands not included in the con- 
veyance, and of the pipes, ete., used. This spring of 
water was to enable plaintiffs to manufacture cheese, 
and the water was essential for that purpose. There 
were other provisions in the deed limiting the use of 
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the water on his land by defendant, and authorizing 
plaintiffs, if the springs mentioned should prove insuf- 
ficient, to go upon defendant’s land and seek other 
water, by paying the damage done to the land thereby. 
Held, affirming judgment below, that by this deed de- 
fendant was precluded from doing any act upon his 
land which should divert or diminish the supply of 
water from the springs in question to the cheese fac- 
tory, and that he could not make excavations which 
would either cut off the source of supply of water, or 
cause it to percolate through the soil away from the 
springs. (Whitehead v. Parks, 2 Hurl. & Norm. 870.) 
(Bliss v. Greely, 45 N.Y. 671, distinguished.) Johnstown 
Cheese Manuf. Co. v. Veghte. Opinion by Rapallo, J. 
(Decided March 20, 1877.] 
MARRIED WOMAN. 


1. Not liable for contracts not relating to separate estate 
or business, and not charged on separate estate.— While 
a married woman is bound by her contracts relating to 
her separate estate or separate business, if they do not 
relate to such estate or business they are void, unless 
the intention to charge her separate estate is expressed 

‘in the contract, or implied by its terms. Affirming 
judgment below. Gosman v. Cruger. Opinion by 
Folger, J. 

2. Not liable as security on guardian’s bond, unless 
separate estate charged.—A married woman signed a 
bond required by law as surety for a guardian. Held, 
that there was nothing in this circumstance to take 
the case out of the rule, and she would not be liable 
thereon if it was not made a charge on her separate 
estate. Held, also, that an affidavit attached to the 
bond that she was worth property sufficient to make 
her a competent surety, did not make the bond a 
charge upon her estate. Ib. 

(Decided March 20, 1877. Reported below, 7 Hun, 60.] 
NEGLIGENCE. 


1. Passenger on railway jumping from car at time of 
accident : what is not contributory negligence.— Plaintiff, 
who was a passenger upon one of defendant’s railway 
cars, was placed by the reckless or careless acts of de- 
fendant’s servants in charge of the car in such a 
position as compelled her to choose upon the instant, 
in the face of an apparently great and impending 
peril, between two hazards, a dangerous leap from the 
moving car or to remain in the car at certain peril. 
She jumped from the car and was injured. The jury 
found that her action was such as might have been 
taken by any one of ordinary prudence placed in the 
same situation, and was not the result of an unreason- 
able alarm, and the injury was the result of such en- 
forced action. Held, affirming the judgment below, 
that whether the plaintiff was guilty of concurrent 
negligence was for the jury, and that their finding 
that the negligence of the defendant’s servants was 
the proximate cause of the injury, without concurrent 
negligence on the part of plaintiff, was proper. Twam- 
ley v. Cent. P., No. & E. Riv. R. R. Co. Opinion by 
Allen, J. 

2. Action of party not to be judged by results. The 
car from which plaintiff jumped passed over the danger 
safely. Held, that this did not prove plaintiff impru- 
dent or negligent. Being compelled to act she was 
justified in choosing the hazard which appeared to be 
the least. (Jones v. Boyce, 1 Stark. 493; Stokes v. 
Saltonstall, 13 Pet. 181; Buel v. N. Y. C. R. R. Co., 
31 N. Y. 31; Filerv. N. Y. C. R. R. Co., 49 id. 47.) Ib. 

3. Evidence of the acts of other passengers at time of 





accident. — Evidence of the action of other passengers 
on the car held admissible as part of the res geste and 
also as evidence of what was deemed prudent by those 
in the same situation, having an interest to take the 
less and avoid the greater hazard. Ib. 

R. S. Green, for appellant. 

D. A. Hawkins, for respondent. 

(Decided March 27, 1877.] 
PLEADING. 

Construction of answer: when nonsuit not allowable.— 
The complaint alleged that defendant received $2,700 
of the money of J., a bankrupt, of whose estate plain- 
tiff was assignee; that he had not repaid the same to 
J. before he became bankrupt or to the plaintiff there- 
after. Defendant denied each and every allegation in 
the complaint, ‘‘ except as hereinafter admitted.” By 
another defense he stated that he received $2,700 from 
J., and that he had repaid $1,900 to J. or his order. 
Held, affirming judgment below, an admission that 
defendant was indebted to plaintiff at least $800, and 
that a nonsuit was not permissible. Ross-Lewin vy. 
Redfield. Opinion per Curiam. 

{Decided Feb. 13, 1877.] 
STATUTE OF FRAUDS. 

1. Sale conditional wpon examination before accept- 
ance: what does not constitute acceptance.— Plaintiffs 
sold defendant goods of more than $50 value, by ver- 
bal contract, it being agreed that defendant should 
have the opportunity of examining the goods before 
the contract was closed, and that they should be sent 
to the defendant’s store for that purpose. Held, that 
a mere delivery of the goods at defendant’s store 
would not constitute delivery so as to render the sale 
valid under the statute, defendant still having the 
right to examine and reject the goods. Held, also, 
that evidence in an action on the alleged contract of 
sale that the goods sent were in accordance with the 
sample by which the verbal contract of purchase and 
sale were made, was inadmissible. (Blackb. on Sales, 
23, 23.) Reversing ;udgment below. Stone v. Brown- 
ing. Opinion by Rapallo, J. 

2. When question of acceptance not one for jury.— 
Ordinarily the question of acceptance is one of fact. 
But when the uncontroverted facts are such as cannot 
afford any ground for finding an acceptance, or where 
though the court might admit that there was a scin- 
tilla of evidence tending to show an acceptance, they 
would still feel bound to set aside a verdict finding an 
acceptance on this evidence, it is the duty of the court 
to withhold the case from the jury. (Brown's Stat. of 
Frauds, § 821; Denny v. Williams, 5 Allen, 5; Howard 
v. Borden, 13 id. 299.) Ib. 

3. Letter admitting purchase when not sufficient mem- 
orandum.— A letter written after the verbal contract 
of purchase, acknowledging the purchase of the goods, 
but not stating the price or any of the terms of the 
contract, held, not a sufficient memorandum to take 
the contract out of the statute. Ib. 

[Decided March 20, 1877.] 
TRIAL. 

1. Charge to jury: ambiguous language : exception.— 
Where a charge is made to a jury in ambiguous lan- 
guage. that is understood to have a specific meaning by 
counsel who except to the same, and the judge is ad- 
vised by the exception that it is so understood and his 
attention is drawn to it in the presence of the jury, if 
he does not intend to lay down the rule ag suggested he 
must disclaim the interpretation of counsel and state 
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the rule accurately, and if he does not do so he will be 
assumed to have adopted the interpretation of counsel 
as expressed in the exception. Reversing judgment be- 
low. Prince v. Connor. Opinion by Allen, J. 

2. Exception need not be reiterated. If there isaclear 
exception to a rule of law propounded by a judge, it is 
not necessary or proper to repeat the exception at 
every repetition of the statement in the instructions 
tothe jury. An erroneous rule once challenged is 
challenged whenever it is reiterated by the judge, in 
the course of his instructions to the jury, and the sub- 
mission of the cause to them. Ib. 

A. Goodwin, for appellant. 

Mr. Lyman, for respondent. 

(Decided March 27, 1877.] 


—_—_—< 
NOTES OF RECENT DECISIONS. 


Chattels: growing crops.— Growing crops are not 
“personal chattels” within the English bills of sale 
act, 1854. Eng. Ct. of App., Feb. 2, 1877. Branton v. 
Griffits (36 L. T. Rep. (N. 8.] 4). 

Civil damage law: parent may recover thereunder for 
sickness of minor son.— Defendants sold spirituous 
liquors to the minor son of plaintiff whereby he be- 
came intoxicated, and his intoxication resulted in 
severe sickness. Held, that plaintiff was entitled un- 
der the civil damage law to recover from defendants 
the value of the services of such son during the time 
of his sickness and the expense incurred for medical 
attendance upon said son during the same time. » New 
York Sup. Ct., 3d Department, Jan. 15, 1877. Volans 
v. Owen. 

Common carrier: liability of railroad company for 
goods carried in chartered car.—In the case of a char- 
tered car, as in other cases of carriage of freight by 
railroad companies, the responsibility of the carrier 
begins with the delivery to it of the goods and ends 
with its delivery of them at the place of destination; 
and in this as in other bailment, after proof of loss, 
burden is upon the carrier to show proper diligence; 
and in such carriage of freights as in other modes, the 
presumption of law jis against the carrier. Sup. Ct., 
Ga., March 6, 1877. Cent. R. R. & B. Co. v. Anderson. 

Constitutional law: statute assessing suhurban prop- 
erty for improvements in proportion to frontage, uncon- 
stitutional.— The method of assessing the cost of 
paving and other similar municipal improvements, in 
proportion to the frontage of property on the street 
improved, although sustained, as to closely built up 
portions of a city, by a long line of decisions, is, when 
applied to property in suburban districts, in deroga- 
tion of the constitutional rights of the property 
holders. The act of the legislature of Pennsylvania 
of April 2, 1870 (P. L. 796), is unconstitutional in so 
far as it attempts to apply this method of assessment 
to property in such suburban districts. Sup. Ct., 
Pennsylvania, Jan. 2, 1877. Seely v. City of Pittsburg 
(8 W. N. Cas. 413). 

Constitutional law : invalid statute does not repeal pre- 
vious statute.—A statute which is unconstitutional 
and void does not repeal or modify previous statutes, 
but such statutes remain in force, and acts done under 
them are valid. Sup. Jud. Ct., Massachusetts, March 
7, 1877. In re Nolan. 

Criminal law: receiving goods stolen by wife of prose- 
cutor.— The prisoner, while living in adultery with 

+ the prosecutor’s wife, was found in possession of pros- 
ecutor’s property, and thereupon indicted and con- 





victed for receiving the property, well knowing it to 
have been stolen. Upon the facts it appeared that no 
other person than prosecutor’s wife could have stolen 
the property. Held, that the conviction for receiving 
could not be sustained, as a wife cannot steal her hus- 
band’s property. English Crown Cases Reserved, 
Feb. 10, 1877. Regina v. Kenny (36 L. T. Rep. LN. 8.) 
36). 

Gaming and wagering.— A wager under the disguise 
of a contract to pay a reward for information, held to 
be illegal. English High Ct. of Just., Com. Pl. Div., 
Jan. 12, 1877. Higginson v. Simpson (36 L. T. Rep. LN. 
S.] 17). 

Homestead. when not liable for owner’s debt.— The 
homestead of a guardian is not liable for a debt 
created by the fraudulent appropriation of his ward’s 
money. Sup. Ct., Georgia, March 6, 1877. Barrow v. 
Gilbert. 

Jurisdiction of Federal courts: habeas corpus.— The 
Federal courts have jurisdiction to issue the writ of 
habeas corpus when parties are held in custody under 
State laws, for acts done by virtue of a requisition by 
the executive of one State upon the executive of 
another State. U.S. Cir. Ct., Dist. of Nebraska, Feb. 
15, 1877. United States ex rel. Bull v. McClay. 

Larceny: deceased animals killed and buried by owner 
not abandoned.—Three pigs, bitten by a mad dog, were 
shot and buried on the owner’s land three feet below 
the surface of the soil. There was no intention of 
digging them up again or of making any use of them, 
but the same evening the prisoners dug them up, car- 
ried them away, and afterward sold them for £9 3s. 9d. 
The jury found that there was no abandonment of the 
property in the pigs by the owner, and convicted the 
prisoners of larceny. Held, that larceny would lie 
notwithstanding the dead pigs were buried in the land 
three feet below the surface. English Crown Cases 
Reserved, Feb. 3, 1877. Regina v. Edwards (36 L. T. 
Rep. LN. S.] 30). 

Murder: threats by deceased against prisoner will not 
reduce degree of crime.—Where all the ingredients 
necessary to constitute murder in the first degree have 
been proved, the mere fact that the murderous act 
was committed under verbal provocation and threats 
from the deceased, will not reduce the grade of the 
offense. Sup. Ct., Pennsylvania, Nov. 20,1876. Green 
v. Commonwealth. 

Office: officer de facto may keep possession of, against 
intruder.— Where an office is in dispute between two 
persons, and the one in the actual possession of the 
office steps out of the place where the business is usu- 
ally performed, but with no intention of abandoning 
the office or of giving it to the other person, and such 
other person, with full knowledge of the facts, steps 
in and immediately proceeds to do business as though 
he was in fact the officer, held, that, as between such 
two persons, the one previously in possession must be 
considered as the officer de facto. Sup. Ct., Kansas, 
Jan. 15, 1877. Braidy v. Theritt (Cent. Law Jour.). 

Office: removal from, for violation of statute: when 
previous conviction unnecessary.— A person may be 
removed from office for a violation of the anti-dueling 
law, without having been previously indicted and con- 
victed of the offense in a criminal trial. Sup. Ct. Ap- 
peals, Virginia, Feb., 1877). Royall v. Thomas (Va. 
Law Jour.). 

Sale: conditional sale and delivery.— Though goods 
be delivered, if, as a part of the contract under which 
delivery is made, they are, by express stipulation, to 
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remain the property of the seller until paid for, there 
is but a conditional sale, or an executory agreement 
to sell; and the title of the seller cannot be defeated 
or impaired by a subsequent sale, made without his 
consent, to a bona fide purchaser, for value and with- 
out notice. Story on Sales (ed. of 1871), §8 400, 457, a, 
313, and notes; 40 N. Y. (1 Hand) 314; 2 Kent’s Com. 
493 to 498; 23 Ga. 205. Sup. Ct., Georgia, March 6, 1877. 
Flanders v. Maynard. 

Salvage : how far one performing work upon uncom- 
pleted service entitled to.— Where a ship is engaged to 
render assistance to another ship in distress, without 
any fixed sum being agreed upon, and does remain by, 
ready to give assistance, she cannot be deprived of her 
right to reward by reason of another vessel offering 
and being engaged to tow for a less sum than the 
former ship is willing to accept, and she will be enti- 
tled to recover a fair sum which will remunerate her 
for the service rendered, and compensate her for the 
loss she has sustained. English High Ct. of Justice, 
Prob., Adm. and Divor. Div., June 26, 1876. The 
Maude (36 L. T. Rep. [N. S.] 26). 

Suretyship: death of surety operates to revoke.— D., 
by writing, guaranteed payment to plaintiff for such 
goods as plaintiff should sell M. Lield, that the death 
of D. revoked the guaranty, and the estate of D. was 
not liable for such goods sold by plaintiff to M. after 
such death. Sup. Jud. Ct., Massachusetts, March 2, 
1877. Jordan v. Dobbins. 

— > 


INSURANCE LAW. 








Frre Poricy ; STATEMENTS AS TO OWNERSHIP.— LIFE 
Pouicy; DIsTRIBUTION OF PROCEEDS.— ACCIDENT 
Poticy; ConpITIons; DEATH BY MEDICAL TREAT- 
MENT. 

'Mhe case of Fowle v. Springfield Fire and Marine 

Insurance Company, decided by the Supreme Judi- 
cial Court of Massachusetts upon the 9th inst., Was an 
action upon a fire policy. The defendant insured the 
plaintiffs, Fowle & Co., in the sum of $2,500 *‘ on their 
two-story brick and graveled-roof building, occupied 
by them for a carpet store, situate on leased land in 
the rear of No. 166 Washington street,’’ Boston. The 
building alleged to be covered by this policy was 
damaged to a greater amount than the sum named 
in the policy at the great fire of November, 1872. It 
stood on land owned by a person named Callender, 
and was leased with other land to a person named 

Herman, who underlet to George W. Chipman, Fowle 

& Co. for the term of ten years and eight months, 

from July 1, 1862. The firm of Chipman, Fowle & Co. 

removed the buildings standing at the date of the 
original lease, and erected the building claimed to be 
covered by the policy, the original lease providing that 
the lessee-might remove the existing buildings and 
build others in their stead. Afterward the plaintiffs, 
who brought this suit, formed a partnership, they, 
with Chipman, having constituted the firm which was 
dissolved. The old firm executed a writing, under 
seal, granting to the plaintiffs, among other things, 
the “‘ leasehold premises ’’ belonging to that firm. In 
the * particular account of loss”’ required by the policy 
to be given under oath, the plaintiffs stated that the 
building belonged to Fowle & Co., the plaintiffs, and 
that no other person or party had any interest therein. 
The case was ‘heard on agreed facts. The Superior 


Court gave judgment for the defendant, and the plain- 
tiffs appealed. The appellate court ordered judgment 








for the plaintiffs, saying that the plaintiffs had an in- 


surable interest in the building, and the nature of that 
interest was in substance described to be that of lessee, 
as distinguished from that of owner by the statement 
that it was situate on leased land. The statement in 
the proof of loss was substantially correct. 

In Deginther’s Appeal, decided February 5, 1877, by 
the Supreme Court of Pennsylvania, a policy of insur- 
ance was made upon the life of John Haas, which was 
payable to Christianna Haas (his wife), her executors, 
administrators and assigns. Christianna died first, 
intestate, leaving two children; subsequently her hus- 
band died. The court held that the husband’s execu- 
tor was entitled to one-third of the proceeds of the 
policy, the other two-thirds belonged to the two 
cbildren. 

The case of Bayles v. Travelers’ Inswrance Oo., de- 
cided on the 24th of February last by the United 
States Circuit Court for the Eastern District of New 
York, was an action upon an accident insurance 
policy. The policy in question contained this clause: 
** Provided, that this insurance shall not extend to any 
death or disability which may have been caused wholly 
orin part * * * by any surgical operation, or medi- 
cal or mechanical treatment for disease.’’ The insured, 
being ill, called a physician, who prescribed chloral 
and Gpium, naming the quantities. The insured took 
the two remedies, but it was claimed that upon his 
own judgment he took a greater amount of opium 
than the physician directed. This dose of opium 
caused his death. The court say: The opium was 
taken with no other object than to effect the result 
that the physician had advised should be attained by 
using opium. Under these circumstances, the fact 
that the patient deviated from the direction given by 
the physician, in the matter of amount, and upon his 
own judgment took a larger dose than had been di- 
rected, does not change the character of the act. The 
object of the insured, in taking the opium he did, was 
to cure or else to kill. The facts repel the idea of an 
intention to kill and prove an intention to cure. 
Death caused by such an act, done with such an in- 
tent, is, in my opinion, a death caused wholly or in 
part by medical treatment for disease, and therefore 
is not covered by the policy. 
+> 

BOOK NOTICES. 
BARBOUR’S CoURT OF APPEALS DIGEST. 


Condensed Digest of the Decisions of the Court of Appeals 
and the Commission of Appeals of the State of New York, 
as reported in Tiffany’s Reports, twelve volumes; 
Hand’s Reports, six volumes; Keyes’ Reporss, four vol- 
umes ; Sickels’ Reports, seventeen volumes; volumes 
XXVIII to LXII, inclusive, of the New York Reports. 
By Oliver L. Barbour, LL. D., author of “ Treatises on 
Criminal Law,” “Law of Set-Off,” *‘ Chancery Prac- 
tice,” “ Law of Parties,” etc. Vol. II. Albany: Weare 
C. Little & Co., Law Booksellers and Publishers. 1877. 

HIS work is a continuation of the digest prepared 

some years ago by Mr. Tiffany. That one embraced 
the first twenty-seven volumes of the Court of Ap- 
peals reports, and these are to cover the remainder 
issued down to and including the sixty-second vol- 
ume. The editor was, for the sake of uniformity, 
confined in the preparation of this volume to the 
plan marked out by his predecessor, and such faults as 
were connected with that plan of course appear here. 

This, however, will not excuse an important defect or 

omission which exists, namely, that of the almost entire | 

absence of cross references. We presume the inten- 
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tion is to supply this want in the index, which will be 
contained in the second volume, not yet issued. But 
this will only partially remedy the fault. A digest 
should, to a great degree, be its own index. The sub- 
jects are arranged alphabetically, and where a princi- 
ple is given that belongs to more than two subjects, it 
should be stated in full under one head and referred 
to under the other We will show how this rule has 
been disregarded. Under the head of ‘ Draft ’’ ab- 
stracts of only four cases are given. A number of 
cases relating to drafts are given under “ Bills of Ex- 
change,”’ which are neither given nor referred to under 
**Drafts.”’ And there is also one case under ‘ Drafts” 
which is not given or referred to under “ Bills of Ex- 
change.’’ Another matter which we ,notice and can- 
not commend is the reproduction in full under the 
different heads jto which it may belong of the same 
syllabus. Many of the syllabi (which, as a rule, are 
verbatim copies of the head-notes of the New York 
Reports) are thus given two or more times. This adds 
to the size of the book without in a like degree in- 
creasing its value. We need not give instances of 
this. They are found on almost every page. The 
nomenclature of subject-heads is, to a great extent, a 
matter of taste, yet we cannot see the need of sep- 
arate titles of ‘‘ Bailment ’’ and “‘ Bailee,” neither can 
we see the line of division between “ Banks and 
Banking”? and ‘‘ Bank Stock.’’ These faults, how- 
ever, do not prevent the book from being a useful one, 
and it will, we presume, find its way into every law 
library in the State. 


Utau Reports, VoutumE I. 


Reportsof Cases determined in the Supreme Court of the Ter- 
ritory of Utah, from the organization of the Territory 
up to and including the June Term, 1876. Albert Hagan, 
Reporter. Volume I. San Francisco: A. L. Bancroft 
&Uo. 1877. 

This volume, which contains 424 pages, includes cases 
decided by the Supreme Court of Utah during a period 
of nearly twenty-six years, more time probably than is 
covered by any volume of reports lately published. 
The mass of the opinions were delivered since 1869, 
the first eighteen years furnishing only seven or eight 
of the seventy-five or more cases given. The early 
decisions are not dated, so that it is impossible to de- 
termine when the first decision published was ren- 
dered, but it was upon an appeal from a judgment en- 
tered in November, 1855. The next succeeding case 
was one originating in 1867 and tried in 1868, so that 
the first seventeen years furnish but a single case. 
Most of the cases involve questions of only local in- 
terest, the following being all that we discover that 
pass upon general questions of any importance: Law- 
rence v. Howard, p. 142. This is upon the liability of 
hotel keepers, and it is held that a party living in a 
hotel as a regular boarder by the month, at a fixed 
price, is in no sense a guest so as to hold the proprie- 
tors liable as innkeepers. People v. Muhon, p. 205. It 
is here held that if a party informs an attorney at law 
of his intention to commit forgery, and asks advice 
as to the effect thereof, such communication will 
not be privileged, and the attorney may be required to 
disclose it. United States v. Reynolds, p. 226. It was 
here held that in atrial for polygamy under the United 
States statute of 1862, evidence that polygamous mar- 
riage was part of defendant’s religion was not admis- 
sible. It was also held in this case that a person who 
had conscientious scruples against indicting for the 
offense of polygamy was incompetent to sit as a grand 





juror in the investigation of such a charge, or to sit 
upon the petit jury upon a trial therefor. Thomas v. 
Union Pacific R. R. Co., p. 232. This case recognizes 
the common law as furnishing the measure of personal 
rights and the rule of judicial decision in the Terri- 
tory, and holds that under that law a father cannot 
maintain an action for the death of his son caused by 
negligence. Groesbeck v. Bell, p. 338. It is held in 
this case that the rule that an infant is bound by his 
contracts, unless he disaffirms them within a reasona- 
ble time after his majority, applies only to such con- 
tracts as are beneficial to the infant. There are one 
or more decisions of the Supreme Court of Utah 
which do not appear here which have had a world- 
wide name. We mean those in which Brigham Young 
has figured as defendant, and in which some of the 
members of the court have made use of the judicial 
position to harass him. Perhaps in those famous 
proceedings there were no opinions written. We think, 
however, the reporter has thought it better to omit 
those cases from his volume out of a regard for the 
reputation of the court. If so, we admire his discre- 
tion. The head-notes to the cases are well made, the 
index is fair, and the book is excellently printed and 
bound. 

—__.—__— 


CORRESPONDENCE. 


JUSTICES’ COURTS. 
To the Editor of the Albany Law Journal. 

Srr— Justices of the peace and their courts are as 
useful, in their way, as higher tribunals. They afford 
a cheap and expeditious mode of settling neighbor- 
hood disputes and collecting small debts, and some 
method ought to be adopted to remedy the evils inci- 
dent to their operation. 

These evils are of long standing, some of them dat- 
ing back hundreds of years, and one of the most seri- 
ous is the ignorance of law which afflicts nearly every 
successor of Mr. Justice Shallow. These men are sel- 
dom lawyers, and have very little legal learning. They 
are generally men of good common sense, as well in- 
formed on current topics as their neighbors, but sel- 
dom any better, and they bring to the decision of their 
cases little law, which is just as dangerous as a little 
learning. 

This is more the fault of the system than of the jus- 
tices. They are chosen for short terms, have only a 
few cases in a year, their compensation is meagre and 
not always paid, and as a consequence they decide at 
random, because they don’t know how to decide at all, 
have few books, and little leisure to read those they 
have. ‘The result is that every case of any importance, 
and many trifling ones, are removed by appeal to the 
County Court. 

There are other evils. A case may occur of a justice 
who is not immaculate. In that event he encourages 
litigation, assists the plaintiff in divers cunning ways, 
gives him advice when he applies for a summons, and 
proves his counsel sound by rendering judgment against 
the defendant at the trial; decides against the party 
who can pay costs, and saves himself and the consta- 
ble their fees: and in many shrewd methods demon- 
strates his incapacity and unfitness. 

The remedy for all these troubles is very simple, and 
will never be adopted. Elect justices during good be- 
havior, retiring them at the age of seventy years. 
Allow them no fees, but pay them salaries propor- 





tioned to the number of inhabitants in their respect- 





260 





THE ALBANY LAW JOURNAL. 








ive towns, to be increased or diminished with the 
population. Provide one justice only in each town. 
Notaries here and there can take all acknowledgments 
and affidavits. 

What would be the result of such a system? Ist. 
The people of each locality would be careful to elect 
their best man, knowing he would be their only judi- 
cial officer for many years, and the best man would 
be willing to serve, as the office would be one of some 
dignity, and the compensation certain and. commen- 
surate with the labor. 2d. The incumbent would 
grow better, more learned and more judicial, as he 
grew older; would not cater to partisan feeling nor be 
controlled by the ablest politician; would provide 
good accommodations for his court, purchase books 
and read them, learn the practice of his court and the 
law itself, and become fairly qualified to perform the 
duties of his office. 3d. He would be removed from 
all temptation except sheer bribery, which would 
rarely be attempted; would seek to adjust disputes 
instead of encouraging them; would be a peacemaker, 
not a breeder of litigation, and elevate his office and 


honor the law. LEX. 
Peet eee 


COURT OF APPEALS DECISIONS. 
TNHE following decisions were handed down in the 
New York Court of Appeals on Tuesday, March 
27, 1877: 

Motion for reargument denied, with 310 costs— 
Union Consolidated Mining Co. of Tennessee v. Raht 
et al.—— Appeal dismissed, with costs — Kennedy v. 
Orr.—— Judgment affirmed, with costs — Newton v. 
Porter et al.; Durant v. Abendroth ; Greaves v. Gouge ; 
Mayer v. Friedman; Twomly v. Central Park, North 
and East River Railroad Co.; Fischer v. Hope Mutual 
Life Insurance Co.; Evans v. City of Utica.—— Judg- 
ment reversed and judgment ordered for defendant, 
with costs— Board of Commissioners of Excise of 
Westchester county v. Curley.—— Order affirmed and 
judgment absolute for plaintiff on stipulation, with 
costs — Cohen v. Dry Dock, East Broadway and Bat- 
tery Railroad Co.— Judgment reversed and new 
trial granted, costs to abide event — Prince v. Conner, 
sheriff, etc. Judgment of Supreme Court reversed 
and that of General Sessions affirmed — The People, 
plaintiffs in error, v. Smith. 

——_—_g—__—. 
NOTES. 

‘THE case of Ferguson v. Austin, recently tried in the 

Marine Court in New York, illustrates the unre- 
liability of ‘‘expert’’ testimony, and the danger to 
litigants of taking any thing for granted. Defendant 
sold plaintiff an ornament containing a jewel, which 
he represented to be a sapphire. Plaintiff being in- 
formed by another jeweller that the stone was not a 
sapphire, but a doublet, which is a stone of small 
value, brought action against defendant for deceit. 
The ornament was produced at the trial and the stone 
therein contained was admitted by all, both parties and 
“experts,’’ to be a doublet, defendant claiming that 
it was mot the stone originally set therein by him, and 
his case was conducted on this theory. At a sugges- 
tion made by some one the stone was taken from the 
ornament and subjected to test by a lapidary, when 
it was found to be a genuine sapphire. 





George 8S. Boutweéll, ex-Secretary of the Treasury, 
has been appointed and confirmed as commissioner to 
prepare and publish a new volume of the Revised 





Statutes of the United States.—— Governor Robin- 
son, of this State, by his recent veto of the legislative 
act for the payment of persons claiming to be District 
Court clerks in New York city, sets his face against a 
kind of legislation which has been heretofore too 
common.——It is said that by the laws of Illinois it 
is not larceny to steal property of just the value of 
$15. The statutes make the stealing, if the value ex- 
ceeds $15, punishable as grand larceny, if it is less 
than $15, as petit larceny, leaving the taking of the 
precise amount $15 without punishment. Legislation 
toamend this defect is in progress. Simon Cam- 
eron has put in an answer to the complaint of Widow 
Oliver for breach of promise of marriage, denying 
the promise. 





The Ontario, Canada, Court of Appeals, in case of 
McLean against Dun and others, decided on the 17th 
inst., held that the defendants, who conduct a mer- 
cantile agency, could not be held liable for losses sus- 
tained through bona fide reports made by them in 
such business. The case has been before the court 
nearly two years, and the amount involved was only 
$500,‘but the principle at stake made it a test case. —— 
The Kansas legislature recently passed the following 
resolution :« ‘“* Resolved, That having full confidence in 
the eminent judicial ability of Hon. John F. Dillon, 
Judge of the Eighth Judicial Circuit of the United 
States, we do hereby earnestly recommend his ap- 
pointment as an Associate Justice of the Supreme 
Court of the United States whenever a vacancy oc- 
curs.”’ 

The Manitoba legislature closed its first session on 
the 22d inst., after passing ordinances for the adminis- 
tration of justice, the registration of deeds, the pro- 
tection of buffaloes, the prevention of prairie forest 
fires, the establishment of ferries, the guarding against 
infectious disease, and several other measures.— In 
the United States Supreme Court on the 26th inst., 
a decision was rendered in the case of People ex rel. 
Gallatin National Bank v. Commissioners of Taxes and 
Assessments, on a writ of error to the Court of Ap- 
peals of New York. The Supreme Court affirms the 
validity of the law of this State providing that share, 
of national banks shall be assessed at their full and 
true value, the same as assessors would appraise them 
in payment of a just debt due from a solvent debtor, 
without regard to their par value, and holds that the 
reserve fund is properly included, being as much a part 
of the property of the bank and going to fix the value 
of shares equally as if it were not called by that name 
but remained as a part of specie, bills discounted, or 
other funds of the bank undistinguished from the gen- 
eral mass. 

Joseph T. Pratt, Judge of the Court of Common 
Pleas, Philadelphia, died in that city on the 26th inst., 
aged 39 years. He was born at Towanda, Penn., was 
graduated at Genesee College, N. Y., entered the bar 
in 1867, and was elected to the judicial office in 1874. 
— A palace car is a novel place to hold court, but 4 
Special Term of the United States Circuit Court was 
held a week or so agoinone. A hearing of a motion 
for the appointment of a receiver for a railroad began 
in Milwaukee, and as Judge Drummond, before whom 
it was made, desired to go to Chicago, the argument 
was continued aboard a parlor car, en route. and con- 
cluded in the court room in Chicago. 
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CURRENT TOPICS. 


T Governor last week vetoed a bill providing 
for the appointment of an additional number 
of notaries public, upon the ground that there are 
already enough holding that office to satisfy the 
necessities of the people. The vetoed act would 
have increased the number by upwards of two 
thousand, making an aggregate of more than thir- 
teen thousand individuals who would be clothed 
with the authority of that once-important position. 
There clearly is a need of terminating the business 
of making notaries, though it is probable that the 
bill was introduced and passed to meet some local 
necessity. The manner in which the appointments 
to this office have been heretofore made has caused 
many of the places to be filled with individuals who 
are incompetent to perform the duties which they 
undertake, while those who are competent to do so 
are excluded. The office has, as a rule, been used 
by members of the legislature as a means of reward- 
ing political favorites or gratifying personal friends, 
and as the supply of positions has given out, by 
reason of reaching the prescribed limit of appoint- 
ments, a legislative enactment has created a new 
supply. This resource has now, by the firmness of 
the Governor, been cut off. We would, however, 
suggest a plan whereby the necessity of such 
legislation would be avoided, and that is, by 
imposing a tax of five or ten dollars, to be paid by 
the appointee before the commission could issue to 
him. There would then be no difficulty in accom- 
modating all who applied with appointments, and 
the sum received for taxes would pay all the ex- 
pense to the State attending such appointments. 


The legislature of the province of Ontario, at its 
late session, passed an act in relation to the subject 
of notaries public which we would recommend to 
the law-making body of our own State. It provides 
that persons other than barristers desirous of being 
appointed notaries public must undergo an exam- 
ination as to their qualifications by a county judge, 
and that no person shall be appointed unless the 
county judge of the county where the applicant 
resides shall certify to his fitness, and also, that it is 
necessary for the convenience of business to ap- 
point him. 


Vor. 15.— No. 14. 





The pathway of a judicial officer in Great Britain 
is not entirely free from thorns, as has been made 
apparent by several events which have lately hap- 
pened in London and in Dublin. The controversy 
between the Lord Chief-Justice of Ireland and the 
bar upon the propriety of remarks made by him 
upon the bench in respect to the decision of another 
judge has already been noticed. Another contro- 
versy between Lord Coleridge and the gentry of 
England, also in respect to remarks made on the 
bench, was referred to by our London correspond- 
ent last week. The last-mentioned judge has an 
unfortunate penchant for expressing in plain Eng- 
lish certain ideas which are acceptable to the people 
at large, but which are offensive to that class of 
individuals who believe that the chief end of the 
law is to secure to them certain special luxuries at 
the expense of the people at large. This class occu- 
pies a high position, socially and politically, and of 
course controls the leading newspapers. When, 
therefore, Lord Coleridge, in refusing costs in a 
prosecution for poaching, said that, ‘‘as the law 
protected the amusements of the rich, the rich must 
pay for its enforcement,” he uttered what, to many 
ears, sounded almost like treason. It is not sur- 
prising that at once the political press took up the 
cry of alarm, and launched against the offending 
judge all manner of opprobrious epithets; that even 
the law journals, in a milder form, joined in the 
attack, and that the imperial parliament itself should 
be stirred up to put a stop to the enunciation of 
such doctrines as the law of the land. It is grati- 
fying, however, to know that Lord Coleridge has 
not been frightened by all this display of indigna- 
tion, but has met it by, in substance, telling the 
parties concerned in fomenting it, not excepting 
parliament itself, to mind their own business. The 
result has been that he has been triumphant, and 
his opponents have been discomfited. The latest 
example of annoyance is the attack made upon 
Vice-Chancellor Malins by a plaintiff whom he had 
defeated. The attack was not a dangerous one, 
consisting merely in throwing an egg at his Lord- 
ship as he was rising from his seat at the close of a 
day’s business. The missile did not hit its mark, 
but passed by and was broken upon the canopy 
behind the judicial seat. 


The decision of the Supreme Court of the United 
States in the case of Doyle v. Continental Insurance 
Company, which will be found in our present num- 
ber, is one of great practical interest to insurance 
companies and those dealing with them, and involves 
an important question as to the right, under the 
Federal Constitution, of a State to impose upon a 
corporation, organized under the laws of another 
State, as a condition for doing business within its 
boundaries, that such corporation will not remove to 
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the Federal courts suits commenced in the State 
courts. The circumstances under which the ques- 
tion arose are briefly these: As is well known, the 
ordinary contract of insurance, whether upon a fire, 
life or other policy, is so incumbered with condi- 
tions and provisions that it is possible to make a 
defense to every claim that may arise under it. 
These defenses are usually unsuccessful, but they 
have the effect to give the claimants a vast deal of 
trouble, to put them to expense, and to postpone 
the time of payment. As the parties who hold the 
claims are usually in necessitous circumstances, the 
insurance company is generally enabled to drive a 
hard bargain with them, and compromise the debts 
it justly owes and has solemnly promised to pay 
at for a fraction of the face amount. But the ex- 
pense, delay and uncertainty in litigation in the 
State courts do not frighten every claimant into 
settlement, therefore, a new contrivance was re- 
sorted to. As most companies do the larger share 
of their business in States other than the ones in 
which they are incorporated, they are enabled to 
remove a majority of the suits brought against 
them into the Federal courts. This renders the 
prosecution of these suits much more expensive and 
troublesome to the plaintiffs, and, by reason of the 
slow progress made by unpreferred litigation in the 
Federal courts, delays the final result. As the exer- 
cise of this right of removal to the Federal court in 
many instances resulted, in effect, to a denial of 
justice, the legislature of the State of Wisconsin, 
by law, provided that a foreign insurance company 
who was unwilling to forego it could not do busi- 
ness in that State. The constitutionality of this 
legislation was denied, but the Supreme Court 
upholds it, thus establishing still further than before 
in the States the power to control the business of 
corporations. 


There seems to be a possibility of guo warranto 
proceedings being instituted to try the title of Mr. 
Hayes to the presidential office, and it has during 
the past week been rumored that papers to that end 
have been served or issued. There seems to be a 
considerable discussion as to whether there is any 
available provision for the trial of the question at 
issue. There can be no doubt that, under the con- 
stitutional grant of authority ‘‘ over all cases in law 
and equity arising under this constitution, the laws 
of the United States and treaties,” ete. (Art. III, 
§ 2, subd. 1), a dispute between persons claiming to 
hold the highest executive office might be adjudi- 
cated upon, and if there has been no statutory 
direction as to the mannerin which such a question 
can be brought before the courts, the practice under 
the common law which prevails in. the District of 
Columbia will probably furnish enough precedents 
to enable one who has a right so to do to properly 
institute proceedings. 





The people of Michigan have re-elected to the 
supreme bench of that State Hon. Thomas M. 
Cooley. The eminent reputation of Judge Cooley 
as a constitutional lawyer renders his continuance 
in the judicial position a matter of gratification to 
the bar of the whole country. Indeed, we all would 
be glad to see him occupy a place in the highest 
Federal court, his training and inclination peculiarly 
fitting him for the investigation of the important 
questions in relation to the fundamental law which 
come before that tribunal. In Wisconsin Judge 
Lyon has been re-elected to the supreme bench, 
the satisfaction he has heretofore given being such 
that there was no opposing candidate for the position. 


In the State Legislature bills relating to the fol- 
lowing subjects were introduced during the past 
week: Providing for the compilation of laws relat- 
ing to taxation and their distribution among local 
officials ; directing the preparation of a uniform series 
of school books; forbidding municipal officials to act 
as receivers or referees; prohibiting the advertising 
or distribution by mail of any lottery scheme; 
modifying the tax laws so as to relieve to some ex- 
tent from general taxation towns which have issued 
railroad aid bonds; to amend section 256 of the 
Code of Procedure, so as to require the filing of 
stenographic notes of evidence; to amend the Re- 
vised Statutes in respect to divorces; regulating the 
forfeiture of life insurannce policies, and amending 
the law as to granting new trials in criminal cases. 
Amendments to the constitution, embodying the 
recommendations of the commission upon munici- 
pal government, have also been proposed. 


Various bills have been introduced into the Legis- 
lature having for their object the reduction of pub- 
lic expenditure. The end sought is good enough, 
but the means suggested are not always to be com- 
mended. One of the favorite plans for relieving 
the burden of taxation is the cutting down of judi- 
cial salaries. Perhaps our judges receive too much 
pay for their services, and that they ought, in the 
interest of public economy, to be willing to take 
less than they are now entitled to. But it occurs to 
us that there are other officials who are paid, for 
services that require very little intelligence or pre- 
vious training, three or four times as much as is 
allowed to those holding judicial positions. We 
refer to county clerks and sheriffs. Yet there has 
not, to our knowledge, been any attempt made ta 
lessen the compensation awarded to these officers; 
in fact, all the legislation of late years has been 
in the direction of increasing it. Another mode of 
spending large sums of public money is in printing 
in local newspapers the enactments of the Legisla- 
ture. This is a perfectly worthless service, yet 
there is paid for it in every county several times as 
much as is paid by that county toward judicial sal- 
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aries. If the Legislature will first do away with 
expenditure for useless public printing of this kind, 
and will cut down the remuneration of such offices 
as sheriff, county clerk, etc., so that those filling 
them shall receive no more than their services are 
worth, it will be proper to attack the smaller sal- 
aries of the judiciary. 
caaciepsiiistipabine 


NOTES OF CASES. 


|§ the case of Boyle v. Wilson, decided by the 

Supreme Court of Pennsylvania on the 5th of 
February last, it was held that a sale of chattels 
by the production of a sample, but without fraud 
or circumstances to fix the character of the sample 
as a standard of quality, is not attended by any 
implied warranty of the quality. The court say 
that, under such circumstances, it becomes a guar- 
anty only that the articles to be delivered shall 
follow its kind, and be simply merchantable. The 
court cites as sustaining its holding the Pennsyl- 
vania cases of Borrekins v. Bevan, 3 Rawle, 23; 
Jennings v. Gratz, id. 168; Kirk v. Nice, 2 Watts, 
367; McFarland v. Newman, 9 id. 55; Fraley v. 
Bispham, 10 Barr. 320; Carson v. Baillie, 7 Harris, 
375; Wetherill v. Neilson, 8 id. 448; Haton v. Cole, 
10 Carey, 236; Weimer v. Clement, 1 Wright, 147; 
Whitaker v. Eastwick, 25 P. F. Smith, 229. The 
decision appears to be in conflict with the statement 
made by Professor Parsons as to the general Ameri- 
can law (1 Parsons on Cont. 467). He says: ‘‘If 
goods are sold by sample, there can be no examina- 
tion of the goods, but there may be of the sample. 
There is, therefore, in this country an implied war- 
ranty that the goods correspond to the sample.” 
But the cases he cites to support this proposition 
hardly go to the same length. See Bradford v. 
Manley, 13 Mass. 139, which is a leading case upon 
the subject; Oneida Manuf. Co. v. Lawrence, 4 Cow. 
440; Andrews v. Kneeland, 6 id. 354; Hargous v. 
Stone, 5 N. Y. 73; Bierne v. Dord, id. 95; Williams 
v. Spafford, 8 Pick. 250; Salisbury v. Stainer, 19 
Wend. 159. 


The case of Bethel v. Bethel, decided by the Su- 
preme Court of Indiana at the February (1877) 
term (4 Cent. L. J. 297), involves an interesting 
question upon the subject of conflict of law. The 
appellant, who was a citizen and resident of Indi- 
ana, by a deed executed in that State conveyed to 
the appellee, who was also a citizen and resident of 
Indiana, certain lands situated in the State of Mis- 
souri, but of which the vendor was not in possession, 
The deed contained no covenant of seizin, but did 
contain the words, ‘‘ grant, bargain, sell and con- 
vey.”” The question was, whether the contract was 
to be construed by the law of Missouri or by that 
of Indiana. If by that of the latter State, there 
would be no covenant of seizin; if by that of the 
former, there would be such a covenant. The court 





held that it was governed by the law of Indiana, 
saying that the covenant of seizin there, if it 
existed, was a personal one, did not run with the 
land, and was broken as soon as made, and that the 
contract that the parties entered into was not exe- 
cutory, but fully executed, and was, therefore, not 
included within the rule that, if a contract is to be 
performed in a place different from that in which it 
is made, the law of the place of performance is to 
govern it. The case of Thurston v. Rosenfield, 42 
Mo. 474, is cited as analogous to this in principle. 
Here the defendant, who resided in New York, as- 
signed his property for the benefit of creditors by 
an instrument executed in New York, and valid 
there. His creditors resided in New York and New 
Jersey. A part of the assigned property consisted 
of real estate situated in Missouri, and the assign- 
ment contained certain provisions which would ren- 
der it invalid there. The court held that the con- 
tract was governed by the laws of New York, and 
was valid as to creditors outside of Missouri to con- 
vey the lands situated in Missouri, though it would 
not have been valid as to a Missouri creditor. See, 
however, Bryan v. Brisbane, 26 Mo. 423; Plestero v. 
Abraham, 1 Paige, 236; 3 Wend. 540; Hall v. Board- 
man, 14 N. H. 38; Hoag v. Hunt, 21 id. 106; Rich- 
ardson v. Leavitt, 1 La. Ann. 480; Burloch v. Taylor, 
16 Pick. 335; Moore v. Bonnell, 2 Vroom, 90; War- 
ren Vv. Van Buskirk, cited, 35 N. Y. 658. 


In the case of Regina v. Flattery, decided by the 
English Court for Crown Cases reserved on the 3d 
of February last (36 L. T. Rep. [N. 8.] 32), a man 
who kept a stall in a public market, and professed 
to give medical and surgical advice, fraudulently 
obtained possession of a girl’s person, pretending 
that he was going to perform a surgical operation 
to cure her of her illness. The girl was nineteen 
years old, and made a feeble resistance, and only 
submitted to the act of connection under the belief 
that the prisoner was treating her medically, and 
performing a surgical operation. The court held 
that there was no consent to the act of sexual inter- 
course, and that the prisoner was guilty of the 
crime of rape. This decision is in accordance with 
Rex v. Case, 4 Cox’s C. C. 220, but in that case the 
prosecutrix was only fourteen years old. And it 
has been held that a conviction cannot be had of an 
assault with intent to ravish, where an attempt is 
made to commit rape under pretense of giving 
medical treatment, unless it is shown that there was 
an intent to use force in case the artifice failed. Pleas- 
antv. State, 3 Ark. 360; Clark v. State, 30 Texas, 448; 
Walter v. People, 50 Barb. 144; Commonwealth v. 
Fields, 4 Leigh, 648. See, also, Rex v. Stanton, 1 
Car. & Kir. 4150; Reg. v. Fletcher, 8 Cox’sC. C. 181; 
Camplins’ Case, 1 Den. C. C. 89; Reg. v. Clarke, 6 
Cox’s C. ©. 412; Reg. v. Jackson, Rus. & Ry. 487; 
State v. Farr, 28 lowa, 397; Stephen v. State, 11 
Ga, 225. 
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EXECUTION AS THE BASIS OF A CREDIT- 
OR’S BILL. 


(jo attention has lately been called, by several 

members of the profession, to the question 
whether the issuing and return of an execution is 
necessary to the maintenance of an action, by a 
judgment creditor, to remove a fraudulent obstruc- 
tion, or set aside a fraudulent conveyance by the 
judgment debtor. We had supposed that nothing 
was better settled than the doctrine that the object 
in question might always have been attained, in re- 
spect to tangible property, by a bill filed in aid of 
an execution; that is to say, that it was necessary 
to issue an execution, but not necessary to have it 
returned ; the lien of the execution being effectuated 
by the aid of the action commenced to remove the 
obstacles. This we still suppose to be the law in 
respect to property capable of being seized on exe- 
cution. In order to reach mere equitable interests 
and things in action, the statute requires, in addi- 
tion, the return of the execution. 

Some confusion has arisen on this subject, which 
we attribute to some obiter dictu of Judge Denio, in 
Shaw v. Dwight, 27 N. Y. 249. That was an action 
brought to set aside judgments alleged to be fraudu- 
lent, but which were apparent incumbrances on cer- 
tain lands of the judgment debtor. Execution had 
been issued to the county where the debtor resided, 
‘and returned unsatisfied, but no execution had been 
issued to the county where the lands were situated. 
It was held that the issuing and return of the exe- 
cution was sufficient. This was the sole point of 
the case, but Judge Denio improved the occasion 
to discourse as follows: ‘‘ Where the subjects 
sought to be reached are things in action, an execu- 
tion returned is necessary by the express provision 
of the statute. (2 R. 8. 174.) And even where 
it is sought to subject land by removing an ob- 
struction to the plaintiff’s execution, I am of opinion 
that a fieri facias should be returned unsatisfied, 
for the purpose of showing that the plaintiff is 
under the necessity of asking the aid of the court, 
on account of his inability to collect his debt by 
process against the debtor’s goods or chattels, but 
not for the purpose of perfecting his lien upon the 
land, for that is bound as strongly as it can be by 
the docketing of the judgment.” This language is 


clearly obiter, for the point under consideration was’ 


not the necessity of execution and return, but the 
necessity of execution to the county where the 
land lay. 

On looking into the history of this matter, it 
seems that it was early supposed that in respect to 
land no issuing of execution, much less its return, 
was requisite to an action to remove obstacles 
or clouds. Thus, in Brinckerhoff v. Brown, 4 Johns. 
Ch. 671, Chancellor Kent laid down this rule: 
‘“*If the plaintiff seeks aid as to real estate, he must 





show a judgment creating a lien upon such estate; if 
he seeks aid in respect to personal estate, he must 
show an ezecution, giving him a legal preference or 
lien upon the chattels.” This subject is discussed 
with his usual ability by Chancellor Walworth in 
Beck v. Burdeti, 1 Paige, 308, but the subject of the 
action being personal property, his examination did 
not extend to the necessity of execution where lands 
were in question. He said: ‘‘There are two classes 
of cases where a plaintiff is permitted to come into 
this court for relief, after he has proceeded to judg- 
ment and execution at law, without obtaining satis- 
faction of his debt. In one case the issuing of the 
execution gives to the plaintiff a lien upon the 
property, but he is compelled to come here for the 
purpose of removing some obstruction fraudulently 
or inequitably interposed to prevent a sale on the 
execution. In the other, the plaintiff comes here 
to obtain satisfaction of his debt out of property of 
the defendant, which cannot be reached by execu- 
tion at law. In the latter case his right to relief, 
here, depends upon the fact of his having exhausted 
his legal remedies, without being able to obtain 
satisfaction of his judgment. In the first case, the 
plaintiff may come into this court for relief, imme- 
diately after he has obtained a lien upon the prop- 
erty by the issuing of an execution to the sheriff of 
the county where the same is situated; and the 
obstruction being removed, he may proceed to en- 
force the execution by a sale of the property,” etc. 

This we conceive to be a correct declaration of 
the law as it now stands, in respect to personal 
property and things in action, and was quoted with 
approval by the Court of Appeals in Ocean Nat. Bank 
v. Olcott, 46 N. Y. 18. The latter was a case of 
equitable interests, in order to reach which it is 
conceded that there must be execution returned in 
pursuance of the statute, and execution had been in 
that case issued and returned. 

The question is next started in Allyn v. Thurston, 
53 N. Y. 622, reported only in memorandum. The 
action was brought by a judgment creditor to set 
aside a conveyance of land, but the complaint not 
averring the issuing of execution, the defendant 
demurred, and the demurrer was sustained, upon 
the authority of Ocean Nat. Bank v. Olcott. It is 
difficult to see how the decision could have been 
based upon that case, which, as we have seen, was 
a case of equitable interests, where, by force of the 
statute, an execution must have been not only issued, 
but returned. 

Again, in Fox v. Moyer, 54 N. Y. 129, we find an 
action to set aside a conveyance of lands, execution 
having been issued and returned. Commissioner 
Earl, however, remarks: ‘‘In such an action it has 
sometimes been held that the lien of the judgment 
alone gave the plaintiff his standing in a court of 
equity, without any execution. But the weight of 
authority seems to he, that the judgment, with an 
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execution issued and not returned, is sufficient to 
enable the plaintiff in such case to maintain his 
action. Judge Denio, however in Shaw v. Dwight, 
27 N. Y. 249, was of opinion that the execution 
should be both issued and returned unsatisfied ; and 
whether it should or not, it is not important to 
decide in this case.” In all of which we quite 
agree with the learned Commissioner. If his re- 
marks are as irrelevant to the case as those of Judge 
Denio in the other case, his law, at least, is better. 
A dictum is only pardonable when it is a correct 
exposition of the law. 

Finally, we seem to reach ‘‘hard pan” in this 
search, in the case of Geery v. Geery, 63 N. Y. 252. 
This was an action, based ona judgment in an action 
for a partnership accounting, to set aside a fraudu- 
lent conveyance of land and to reach equitable 
assets; and it was held that the judgment must have 
been docketed and that execution must have been 
issued upon it, and returned unsatistied. Judge 
Earl sums up the whole matter very intelligently 
and conclusively as follows: ‘‘If the judgment were 
a judgment in an action at law, no one could ques- 
tion that, before an action of this kind could be 
maintained, as to the real estate, an execution must 
have been issued, and as to the equitable assets, 
must have been issued and returned unsatisfied. In 
such a case a resort to equity is allowed only in case 
of necessity; the legal remedy must be first ex- 
hausted. The tangible property must first be taken, 
and then if there are equitable assets of the debtor 
which cannot be reached by execution, a resort to 
equity may be had. If the creditor seeks choses in 
action he must have his execution returned unsatis- 
fied. If he seeks real or personal estate, which 
would be liable to execution but for fraudulent 
obstructions placed in the way by the debtor, he 
must have issued his execution, and then he may 
invoke the aid of the equity court to remove the 
obstruction; and the remedy in equity is given in 
such cases because the legal remedies are inade- 
quate,” 

We think that our preliminary statement is borne 
out by these authorities, namely, that in the case of 
lands as well as tangible personal property, execution 
must be issued, but there is no necessity for its return 
except in the case of choses in action and mere 
equitable interests. Undoubtedly in the class of 
actions in question it must be shown that there is 
no other property which can be found, but this may 
be done otherwise than by the return of an execu- 
tion. That proceeding would be effectual as evi- 
dence of the fact, as suggested by Judge Denio, but 
it is not indispensably requisite. 


———_—_—_— 


The Senate of Nevada has passed a bill to tax the 
profits of churches, secret societies and colleges, and 
exempt mortgages from taxation. 





SERJEANTS’ INN—NOVEL ATTACK ON A 
VICE-CHANCELLOR. 


Lonpon, March 17, 1877. 


HE recent sale of Serjeants’ Inn has fdirected the 
attention of the public to the ancient order whose 
days appear now to be numbered, and the daily and 
weekly newspapers have published exhaustive histories 
of the now almost extinct body. Although the Ser- 
jeants have been prominent in the legal profession from 
time immemorial, and have occupied premises of con- 
siderable extent in the very heart of the city, com- 
paratively few Englishmen, even London born, have 
any very distinct knowledge of the place of their 
habitation, and not one American visitor in a hundred 
has ever more than heard of it. The American visitor, 
as a rule, satisfies his curiosity in respect to the habits 
and customs of the English bar by a visit to the Tem- 
ple Church and a glance, perhaps, into the Temple 
Hall, and never attempts to explore the fully as inter- 
esting institutions and monuments to be found in the 
neighborhood of Chancery Lane. Very few American 
lawyers indeed who have been in London have ever 
visited the courts at Westmiuster Hall or those at 
Lincoln’s Inn, although to such persons these places 
would seem to be of more interest than the thousand 
and one places to which they do go. The American 
visitor, whether a lawyer or not, usually takes up his 
abode at the Langham, and does not trust himself any 
great distance therefrom except inacab. His inde- 
pendent journeys reach only a little way down Regent 
street, with occasional diversions into Oxford street, 
and if by chance he goes beyond Charing Cross he 
feels too far away from his lodging place to be easy. 
Thus he only catches a glimpse of the part of London 
frequented by the legal profession. That a shop- 
keeper, or farmer, or gentleman of leisure should find 
attraction in the shop windows of the streets I have 
mentioned, or that they should yisit St. Paul’s and 
the Tower and Westminster Abbey, because they are 
put down in the guide books to be visited, is to be ex- 
pected; but that a lawyer should overlook almost 
entirely the haunts of his brethren is more than I can 
understand, but the fact is that it is usually done. 

An incident of an unprecedented nature took place 
in Vice-Chancellor Malins’ court yesterday. Upon the 
vice-chancellor rising from his seat to leave the court 
at the termination of the day’s business, an assault 
was committed by a man in court throwing an egg at 
the judge. The missile passed close to his lordship’s 
head, and was broken against the wooden canopy be- 
hind his seat. The act was seen by one of the officers 
of the court, and the man was immediately brought 
forward. The vice-chancellor asked whether it was he 
who had committed the assault, and he replied, * Yes, I 
did it because you insulted me.’’ The man’s name was 
Robert Mahon Cosgrave; he was the plaintiff in a case 
of Cosgrave v. Woodley, in which the vice-chancellor had 
recently made a decree against him. There was no 
pretense whatever for the absurd notion that he had 
been insulted. The vice-chancellor ordered the man 
to be committed for contempt of court in throwing an 
egg at the judge, and directed that he should be forth- 
with conveyed to prison. This morning his lordship, on 
coming into court, mentioned that a loaded pistol had 
been found upon the prisoner when he was searched; 
and subsequently Mr. Parkinson, his solicitor, at- 
tended. His lordship asked Mr. Parkinson whether 
he had not noticed any thing in Cosgrave indicative 
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of insanity, to which Mr. Parkinson replied that he 
thought the man looked very wild. His lordship re- 
marked: ‘‘ He is a party to a suit in which I thought 
it would be to his interest to settle, and I told him so. 
The matter is to go before the Court of Appeal. I 
have ordered an inquiry to be made into the state of 
his mind.” It is probable that the prisoner will be 
committed toanasylum. Some of the barristers pres- 
ent when the egg was thrown say that the vice-chan- 
cellor was considerably alarmed at the time the egg 
was thrown, though this may be a story concocted for 
the purpose of annoying his lordship, who is not at all 
popular among those who have occasion to practice 
before him, whom he treats as a petulant schoolmaster 
is apt to treat his smaller pupils. After the egg was 
thrown the usher of the court was ordered to examine 
the debris, and having done so he said, “It smells 
quite sweet, my lord.’’ One of the counsel remarked, 
“The fellow must be mad; there is no precedent for 
pelting with sound eggs.’’ It is stated that the egg 
thrower is an American, a native of Texas. 


—— 


NOVELTY IN PATENTED INVENTIONS — 
ABANDONMENT OF CLAIM 
FOR PATENT. 


N Smith v. Goodyear Dental Vulcanite Company, re- 

cently decided by the United States Supreme Court, 
which was an action for an infringement of a patent, 
some interesting questions in patent law were passed 
upon. One Dr. Cummings, a dentist, of Boston, 
through whose patent complainant claimed, in 1855 
applied for a patent for an improvemeut in artificial 
teeth. The application was rejected. Twice there- 
after he made application for a patent for the same 
improvement; these applications were also rejected. 
Eight years after the last rejection he made a fourth 
application, which was successful, and a patent issued 
to him. The specification of the invention was that it 
* consists in forming the plate to which the teeth, or 
teeth and gums, are attached, of hard rubber, or vul- 
canite, so called, an elastic material possessing and 
retaining in use sufficient rigidity for the purpose of 
mastication, and at the same time being pliable 
enough to yield a little to the motions of the mouth.” 
The process of formation, as explained, resulted in 
**a set of artificial teeth as a new article of manufac- 
ture, consisting of a plate of hard rubber, with teeth, 
or teeth and gums, secured thereto in the manner 
described in the specification, by imbedding the teeth 
and pins in a vulcanizable compound, so that it shall 
surround them while it is in « soft state, before it is 
vulcanized, and so that when it has been vulcanized 
the teeth are firmly and inseparably secured in the 
vulcanite, and a tight joint is effected between them, 
the whole constituting but one piece.’’ The defense 
was, among other things, (1) that the device specified 
in the application was nota patentable invention, but a 
mere substitute of vulcanite for other materials which 
had been previously used as a basis for artificial teeth, 
and (2) that the reissued patent on which this suit is 
founded is not a patent for the same invention which 
was described in the specification of the original pat- 
ent, and, therefore, that the reissue is unauthorized 
and void. The court say as to the defense first named, 
“We have considered this branch of the case without 
particular reference to Hotchkiss v. Greenwood, 11 
How. 248. The patent in that case was for an im- 
provement in making door and other knobs for doors, 





locks and furniture, and the improvement consisted 
in making them of clay or porcelain, in the same man- 
ner in which knobs of iron, brass, wood, or glass had 
been previously made. Neither the clay knob nor 
the described method of attaching it to the shank was 
novel. The improvement, therefore, was nothing 
more than the substitution of one material for another 
in constructing an article. The clay or porcelain door- 
knob had no properties or functions which other door- 
knobs made of different materials had not. It was 
cheaper and perhaps more durable, but it could be ap- 
plied to no new use, and it remedied no defects which 
existed in other knobs. Hence it was ruled that the 
alleged improvement was not a patentable invention. 
The case does decide that employing one known mate- 
rial in place of another is not invention, if the result 
be only greater cheapuess and durability of the pro- 
duct. But thisisall. It does not decide that no use 
of one material in lieu of another in the formation of 
a mauufacture cau, in any case, amount to invention 
or be the subject of a patent. If such a substitution 
involves a new mode of construction, or develops new 
uses and properties of the article formed, it may 
amount to invention. The substitution may be some- 
thing more than formal. It may require contrivance, 
in which case the mode of making it would be patent- 
able, or the result may be the production of an analo- 
gous but substantially different manufacture. This 
was intimated very clearly in the case of Hicks vy. 
Kelsey, 18 Wall. 670, where it was said ** the use of one 
material instead of another in constructing a known 
machine is, in most cases, so obviously a matter of 
mere mechanical judgment, and not of invention, 
that it cannot be called an invention, wiless some new 
and useful result, as increase of efficiency, or a de- 
cided saving in the operation, be obtained.’’ But 
where there is some such new and useful result, 
where a machine has acquired new functions and use- 
ful properties, it may be patentable as an invention, 
though the only change made in the machine has been 
supplanting one of its materials by another. This is 
true of all combinations, whether they be of materials 
or processes. In Crane v. Price, 1 Webster's Patent 
Cases, 393, where the whole invention consisted in the 
substitution of anthracite for bituminous coal in com- 
bination with a hot-air blast for smelting iron ore, a 
patent for it was sustained. The doctrine asserted 
was that if the result of the substitution was a new, 
a better, or a cheaper article, the introduction of the 
substituted material into an old process was patenta- 
ble as an invention. This case has been doubted, but 
it has not been overruled, and the doubts have arisen 
from the uncertainty whether any new result was ob- 
tained by the use of anthracite. In Kneass v. The 
Schuylkill Bank, the use of steel plates instead of cop- 
per for engraving was held patentable. So has been 
the flame of gas instead of the flame of oil to finish 
cloth. These cases rest on jthe fact that a superior 
product has been the result of the substitution, a 
product that has new capabilities and that performs 
new functions. So in the present case the use, in the 
manner described, of hard rubber in lieu of the mate- 
rials previously used for a plate, produced a manufac- 
ture long sought but never before obtained —a set of 
artificial teeth, light and elastic, easily adapted to the 
contour of the mouth, flexible, yet firm and strong, 
consisting of one piece, with no crevices between the 
teeth and the plate, impervious to the fluids of the 
mouth, unaffected by the chemical action to which 


a? ee ee ee eS 


Pe 





oo 


d 
‘ 


~ 


= 
= 


wr = 


a — 


THE ALLANY LAW JOURNAL. 267 











artificial teeth and plates are subjected when in place, 
clean and healthy — peculiarities which distinguish it 
from every thing that had preceded it. These differ- 
ences, in our opinion, are too many and too great to be 
ascribed to mere mechanical skill. They may justly 
be regarded as the results of inventive effort, and as 
making the manufacture of which they are attributes 
a novel thing in kind, and consequently patentable as 
such. 

In regard to the second defense, they say “‘ It is im- 
possible, in view of these facts, to regard the effort to 
obtain a new patent in 1864 as a new and independent 
application, disconnected from the application made 
in 1855. It was but one stage in a continuous effort. 
In Godfrey v. Eames, 1 Wall. 317, the first application 
was actually withdrawn and a new petition was pre- 
sented at the time of the withdrawal, with a different 
description of the invention, but as the thing pat- 
ented under the second might have been engrafted as 
an amendment of the first, it was ruled that all 
the proceedings constituted one application. This 
court said, ‘if a party choose to withdraw his applica- 
tion for a patent, and pay the forfeit, intending at the 
time of such withdrawal to file a new petition, and he 
accordingly does so, the two petitions are to be con- 
sidered parts of the same transaction, and both as 
constituting one continuous application.’ We are not 
aware that filing a second petition for a patent, after 
the first has been rejected, has ever been regarded as 
severing the second application from the first and de- 
priving the applicant of any advantage he would have 
enjoyed had the patent been granted without a re- 
newal of the application. The contrary was decided 
by the Circuit Court for the Southern District of Ohio, 
in Bell v. Daniels, 1 Fisher, 372, and in Blandy v. Grif- 
fith et al., 3 id. 609, And these decisions are founded in 
justice and sound reason.”’ Bradley, Miller and Field, 
JJ., dissent from the conclusion of the court upon the 


last defense. 
——_—_____———_ 


FINDING OF FACTS BY STATE COURT CON- 
CLUSIVE ON APPEAL TO FEDERAL SU- 
PREME COURT. 


N the case of Melendy and others, plaintiffs in error, 
v. Rice, Rice sued Melendy and others in the Mar- 
shall county, Iowa, District Court for wrongfully and 
forcibly entering his store and carrying away goods. 
Melendy justified as marshal of the United States for 
the district of Iowa, claiming that he seized the goods 
as the property of Clark & Freer, bankrupts, under a 
provisional warrant of seizure issued from the Bank- 
rupt Court after the adjudicationin bankruptcy. Rice 
claimed that he purchased the property from Clark & 
Freer before their bankruptcy. Melendy insisted that 
the sale was in fraud of the bankrupt law, and the case 
turned upon the single question whether Rice, when 
he purchased, had reasonable cause to believe that 
Clark & Freer were insolvent. The trial below was by 
a referee, and he found in favorof Rice. A judgment 
was entered, and the Supreme Court of Iowa on ap- 
peal affirmed the judgment. Upon appeal to this 
court the judgment was affirmed, the court saying: 
Whenever the judgment of the highest court of a 
State is brought here for the re-examination of some 
decision of a Federal question, we must consider the 
question as it comes to us from that court. This 
record shows that the question below was whether a 
finding of fact by a referee should be set aside because 





not sustained by the evidence. Upon writs of error 
to the courts of the United States, we cannot be called 
upon to decide such a question, because the finding of 
the court below as to facts is conclusive upon us. 
Norris v. Jackson, 9 Wall. 127; Insurance Co. v. Sea, 
21 id. 160. But in Iowa a different practice prevails, 
and our rule has been so far, and only so far, relaxed 
as to permit the appellate court to set aside a judg- 
ment of an inferior court because against the weight 
of the evidence, when there is no evidence whatever 
to support it, or when there is such an absence of evi- 
dence that it may be presumed to have been given 
through the influence of passion, prejudice or favor. 
Rice v. Melendy, 41 Iowa, 400; Wilson v. B. and M. R. 
R. R. Co., 33 id. 592; Starker v. Leese & Mahone, id. 
595; Pearson v. Minturn, 18 id. 37; Bellamy et al. v. 
Doud, 11 id. 255. The judgment must be clearly and 
manifestly wrong. Applying even this relaxed rule to 
the present case, we are satisfied that the judgment of 
the Supreme Court of the State ought not to be re- 
versed. The question is one of preponderance of tes- 
timony alone. It certainly cannot be said there is no 
evidence in the case to support the finding, and after 
three judgments of the affirmance in the courts below 
hardly any thing short of that would justify a reversal 
here. 
—_——_—_———_———__. 
RESTRICTION OF INSURANCE BUSINESS BY 
STATE LEGISLATION, 


SUPREME COURT OF THE UNITED STATES— OCTO- 
BER TERM, 1876. 


DoYLE, appellant, v. CONTINENTAL INSURANCE Com- 
PANY OF NEw YORK. 


The decision in Home Insurance Co. v. Morse, 20 Wall. 445, 
reaffirmed that an agreement to abstain in all cases 
from resorting to the courts of the United States is void 
as against public policy, and that a statute of the State 
of Wisconsin requiring such an agreement is in con- 
flict with the constitution of the United States, and 


void. 

A State bas the right to impose conditions to the transac- 
tion of business within its territory by an insurance 
company chartered by another State, which are not in 
conflict with the constitution or laws of the United 
States. 

It has the right entirely to exclude such corporation from 
its territory, or having given a license, to revoke it, in 
its discretion, for good cause or without cause. 

The motive or intention of the State in so doing is not 
open to inquiry. The company has no constitutional 
right to transact its business in such State, and hence 
its exclusion therefrom for whatever cause violates no 
constitutional right. 

The jegislature of the State of Wisconsin enacted that if 
any foreign insurance company should transfer asuit 
brought against it from the State courts to the Federal 
courts, it should thereupon become the duty of the Sec- 
retary of State of Wisconsin to revoke and cancel its li- 
cense todo business within the State. Aninjunction to 
restrain the Secretary of State from so doing, because 
such a transfer is made, cannot be sustained. Having no 
constitutional right to do business in that State, the sug- 
gestion that the intent of the legislature is to accomplish 
an illegal result, to wit, the prevention of a resort to 
the Federal courts, is immaterial. 

The right of exclusion belongs to the State, and the means 
by which it accomplishes that result are not the sub- 
ject of judicial inquiry. 


ILL in equity by The Continental Insurance Com- 

pany of New York against Peter Doyle, Secretary 

of State of the State of Wisconsin, to restrain respond- 

ent from revoking complainant’s license to do business 
in said State. 

The bill of complaint alleges that the complainant, 
The Continental Insurance Company of the city of 
New York, is a corporation organized and existing 
under the laws of the State of Connecticut and a citi- 
zen of that State. 

That prior to the passage of the act of the legisla- 
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ture of the State of Wisconsin, entitled ‘‘ An act to 
provide for the incorporation and government of fire 
and inland navigation insurance companies,”’ approved 
March 4, 1870, the complainant had established agen- 
cies, opened offices, and made considerable expendi- 
tures of money in advertising the business of insurance 
against loss by fire in the State of Wisconsin. That 
soon after the passage of said act complainant com- 
plied with the provisions of section 22 thereof, and 
procured from the State Treasurer and Secretary of 
State the certificates and license to do business in said 
State as therein provided, and did subsequently fully 
comply with said act; but that, upon filing appoint- 
ment of an agent upon whom process of law could be 
served, complainant was compelled to add an agree- 
ment, on its part, not to remove into the Federal 
courts suits brought against it in the State courts, 
which agreement to that effect was made. That after 
the decision in this court in Home Ins. Co. v. Paige, 
20 Wall. 445, the complainant removed a suit brought 
on one of its policies against it in the State court, 
into the Federal court. That because of such removal 
a demand was made upon the defendant, Peter Doyle, 
as Secretary of State, that he revoke the certificate or 
license authorizing the complainant to do business in 
said State of Wisconsin. 

That complainant had a large number of agencies in 
the State engaged in the conduct of its business, and 
a revocation of its license would work great and irre- 
parable injury to the complainant in its business in 
said State, and the complainant feared that said de- 
fendant would revoke said license unless restrained by 
injunction. A temporary injunction was issued re- 
straining the defendant from revoking the license of 
the complainant because of the removal of said suit 
from the State to the Federal court. 

The defendant demurred to the bill. The demurrer 
was overruled and a decree entered making the in- 
junction perpetual. From this decree the defendant 
appeals. 

Section 22, chapter 56, Laws of Wisconsin, 1870, pro- 
vides as follows: 

“That any fire insurance company, association, or 
partnership, incorporated by or organized under the 
laws of any other State of the United States, desiring 
to transact any such business as aforesaid, by any 
agent or agents, in this State, shall first appoint an at- 
torney in this State, on whom process of law can be 
served, containing an agreement that such company 
will not remove the suit for trial in the United States 
Circuit or Federal Courts, and file in the office of the 
Secretary of State a written instrument, duly signed 
and sealed, certifying such appointment, which shall 
continue until another attorney be substituted.” 

Sections 1 and 3, chapter 64, Laws of Wisconsin, pro- 
vide as follows: 

“Section 1. If any insurance company or associa- 
tion shall make application to change the venue or re- 
move any suit or action heretofore commenced, or 
which shall be hereafter commenced, in any court of 
the State of Wisconsin, to the United States Circuit 
or District Court, or to the Federal court, contrary to 
the provisions of any law of the State of Wisconsin, or 
contrary to any agreement it has made and filed, or may 
make and file, as provided and required by section num- 
ber twenty-two (22) of chapter fifty-six (56) of the Gen- 
eral Laws of Wisconsin for the year A. D. 1870, or any 
provision of law now in force in said State, or may 
hereafter be enacted therein, it shall be the imperative 





duty of the Secretary of State, or other proper State 
officer, to revoke and recall any authority or license to 
such company to do and transact any business in the 
State of Wisconsin, and no renewal or new license or 
certificate shall be granted to such company for three 
years after such revocation, and such company shall 
therefore (thereafter) be prohibited from transacting 
any business in the State of Wisconsin until again 
duly licensed.”’ 

“Section 3. If any insurance company or assucia- 
tion shall make application to remove any case from 
the State court into the United States Circuit or Dis- 
trict Court or Federal court, contrary to the provis- 
ions of chapter fifty-six (56) of the General Laws of 
Wisconsin for the year A. D. 1870, or any other State 
law, or contrary to any agreement which such com- 
pany may have filed in pursuance of said chapter 
fifty-six (56) of the General Laws of Wisconsin for the 
year A. D. 1870, or any other law of the State of Wis- 
consin, it shall be liable, in addition, to a penalty of 
not less than one hundred dollars or more than five 
hundred dollars for each application so made, or for 
each offense so committed for making such application, 
the same to be recovered by suit in the name of the 
State of Wisconsin; and it shall be the imperative 
duty of the Attorney-General of the State of Wiscon- 
sin to see and attend that all of the provisions of said 
chapter fifty-six (56) of the General Laws of 1870, and 
the provisions of this act, are duly enforced.” 


Geo. B. Smith and A. Scott Sloan, for appellants. 
Wm. Allen Butler, R. T. Stevens and J.C. Sloan, for 
appellees. 


Mr. Justice Hunt delivered the opinion of the 
court. 

The case of The Home Insurance Company v. Morse, 
reported in 20 Wall. 445, is the basis of the bill of 
complaint in the present suit. We have carefully re- 
viewed our decision in that case and are satisfied with 
it. In that case an agreement not to remove any suit 
brought against it in the State courts of Wisconsin 
into the Federal courts had been made by the company 
in compliance with the Wisconsin statute of 1870. The 
company nevertheless did take all the steps required by 
the United States statute of 1789 to remove its suit 
with Morse from the State court into the Fed- 
eral courts. Disregarding that action the Supreme 
Court of Wisconsin allowed the action in the State 
court to proceed to judgment against the company as 
if no transfer had been made. When the judgment 
thus obtained was brought into this court, we held it 
to be illegally obtained and reversed it. It was held, 
first, upon the general principles of law, that although 
an individual may lawfully omit to exercise his right 
to transfer a particular case from the State courts to 
the Federal courts, and may do this as often as he 
thinks fit in each recurring case, he cannot bind him- 
self in advance by an agreement which may be spe- 
cifically enforced thus to forfeit his rights. This was 
upon the principle that every man is entitled to resort 
to all the courts of the country, to invoke the protec- 
tion which all the laws and all the courts may afford 
him, and that he cannot barter away his life, his free- 
dom, or his constitutional rights. 

As to the effect of the statutory requirement of the 
agreement, the opinion, at page 458 of the case as re- 
ported, is in these words: 

“On this branch of the case the conclusion is this: 

“Ist. The constitution of the United States secures 
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to citizens of another State than that in which suit is 
brought, an absolute right to remove their cases into 
the Federal court upon compliance with the terms of 
the act of 1789. 

“2d. The statute of Wisconsin is an obstruction to 
this right, is repugnant to the constitution of the 
United States and the laws in pursuance thereof, and 
is illegal and void. 

“3d. The agreement of the insurance company 
derives no support from an unconstitutional statute, 
and is void, as it would be had no such statute been 
passed.”’ 

The opinion of a court must always be read in con- 
nection with the facts upon which it is based. Thus, 
the second conclusion above recited, that the statute 
of Wisconsin is repugnant to the constitution of the 
United States and is illegal and void, must be under- 
stood as spoken of the provision of the statute un- 
der review, to wit, that portion thereof requiring a 
stipulation not to transfer causes to the courts of the 
United States. The decision was upon that portion 
of the statute only, and other portions thereof, when 
they are presented, must be judged of upon their 
merits. 

We have not decided that the State of Wisconsin 
had not the power to impose terms and conditions as 
preliminary to the right of an insurance company to 
appoint agents, keep offices, and issue policies in that 
State. On the contrary, the case of Paul v. Virginia, 
8 Wall. 168, where it is held that such conditions may 
be imposed, was cited with approval in Home Insur- 
ance Co. v. Morse. That case arose upon a statute 
of Virginia, providing that no foreign imsurance com- 
pany should transact business within that State until 
it had taken out a license and made a deposit with 
the State treasurer of bonds varying in amount from 
$30,000 to $50,000, according to the amount of its capital. 
This court sustained the power of the legislature 
tv impose such conditions, and sustained the judg- 
ment of the State court convicting Paul upon an in- 
dictment for violating the State law in issuing poli- 
cies without having first complied with the conditions 
required. 

Ducat vy. Chicago, 10 Wall. 410, decided that the 
statute of the State of Illinois requiring a license to 
be taken out by foreign insurance companies, for 
which $6 each should be paid, and the filing of an ap- 
pointment of an attorney with power to accept ser- 
vice of process, was a legal condition; and a fequire- 
ment that when such company was located in the city 
of Chicago, it should also pay to the treasurer of that 
city $2 upon the $100 upon the amount of all premiums 
received, was held to be legal. 

In The La Fayette Ins. Co. v. French, 18 How. 494, 
the court say ‘“‘a corporation created by Indiana can 
transact business in Ohio only with the consent, ex- 
press or implied, of the latter State. 13 Pet. 519. This 
consent may be accompanied by such conditions as 
Ohio may think fit to impose; and these conditions 
must be deemed valid and effectual by other States 
and by this court, provided they are not repugnant to 
the constitution or laws of the United States, or in- 
consistent with those rules of public law which secure 
the jurisdiction and authority of each State from en- 
croachment by all others, or that principle of natural 
justice which forbids condemnation without opportu- 
nity for defense.”’ 

Neither did the case of The Home Insurance Com- 
pany, supra, undertake to decide what are the powers 





of the State of Wisconsin, in revoking a license pre- 
viously granted to an insurance company, for what 
causes or upon what grounds its action in that respect 
may be based. No such question arose upon the facts 
or was argued by counsel or referred to in the opinion 
of the court. 

The case now before us does present that point, and 
with distinctness. 

The complainant alleges that a license had been 
granted to the Continental Insurance Company upon 
its executing an agreement that it would not remove 
any suit against it from the tribunal of the State to 
the Federal courts; that in the case of Drake it did, 
on the 10th day of March, 1875, transfer his suit from 
the Winnebago Circuit of the State to the Circuit 
Court of the United States; that Drake thereupon 
demanded that the defendant, who is Secretary of 
State of Wisconsin, should revoke and aunul its li- 
cense in accordance with the provisions of the act of 
1872; that it is insisted that he has power to do so 
summarily, without notice or trial; that the com- 
plainant is fearful that he will do so, and that it will 
be done simply and only for the reason that the com- 
plainant transferred to the Federal court the case of 
Drake, as above set forth. 

The cases of Bank of Augusta v. Earle, Ducat v. 
Chicago, Paul v. Virginia, and La Fayette Ins. Co. v. 
French, establish the principle that a State may im- 
pose upon a foreign corporation as a condition of 
coming into or doing business within its territory 
any terms, conditions and restrictions it may think 
proper that are not repugnant to the constitution 
or laws of the United States. The point is elab- 
orated at great length by Chief Justice Taney in the 
case first named, and by Mr. Justice Field in the case 
last named. 

The correlative power to revoke or recall a permis- 
sion is a necessary consequence of the main power. 
A mere license by a State is always revocable. Rector 
v. Philadelphia, 24 How. 300; People v. Roper, 55 N. Y. 
629; People v. Commissioners, 47 id. 50. The power 
to revoke can only be restrained, if at all, by an ex- 
plicit contract upon good consideration to that effect. 
Humphrey v. Pegues, 16 Wall. 244; Tomlinson v. Jessup, 
15 id. 454. 

A license to a foreign corporation to enter a State 
does not involve a permanent right toremain. Full 
power and control over its territories, its citizens and 
its business (subject to the laws aud constitution of the 
United States) belong to the State. 

If the State has the power to do an act, its intention 
or the reason by which it is influenced in doing it 
cannot be inquired into. Thus the pleading before 
us alleges that the permission of the Continental 
Insurance Company to transact its business in Wis- 
consin is about to be revoked for the reason that it 
removed the case of Drake from the State to the Fed- 
eral courts. 

If the act of an individual is within the terms of 
the law, whatever may be the reason which governs 
him, or whatever may be the result, it cannot be im- 
peached. The acts of a State are subject to still less 
inquiry, either as to the act itself or as to the reason 
for it. The State of Wisconsin (except so far as its 
connection with the constitution and laws of the 
United States alters its position) is a sovereign State, 
possessing all the powers of the most absolute govern- 
ment in the world. 

The argument that the revocation in question is 
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made for an unconstitutional: reason cannot be sus- 
tained. The suggestion confounds an act with an 
emotion or a mental proceeding, which is the subject 
of inquiry in determining the validity of a statute. 
An unconstitutional reason or intention is an im- 
practical suggestion which cannot be applied to the 
affairs of life. If the act done by the State is legal, 
is not in violation of the constitution or laws of the 
United States, it is quite out of the power of any court 
to inquire what was the intention of those who en- 
acted the law. 

In all the cases where the litigation of a State has 
been declared void, such legislation has been based 
upon an act ora fact which was itself illegal. Thus, in 
Crandall v. Nevada, a tax was imposed and collected 
upon passengers in railroad and stage companies. 6 
Wall. 35. 

In Almy v. State of California, a stamp duty was im- 
posed by the legislature upon bills of lading for gold 
or silver transported from that State to any port or 
place out of the State. 24 How. 169. 

In Brown v. The State of Maryland, a license, at an 
expense of $50, was required before an importer of 
goods could sell the same by the bale, package or barrel. 
12 Wheat. 419. 

In Henderson v. Mayor of New York, the statute re- 
quired the master to give a bond of $300 for each pas- 
senger, conditioned that he should not become a pub- 
lic charge within four years, or to pay the sum of $1.50. 
92 U. 8. R. 265. 

In the Passengers’ Case, the requirement was of a 
like character. 7 How. 572. 

In all these cases it was the act or fact complained 
of that was the subject of judicial inquiry, and upon 
the act was the judgment pronounced. 

The statute of Wisconsin declares that if a foreign 
insurance company shall remove any case from its 
State court into the Federal courts, contrary to the 
provisions of the act of 1870, it shall be the duty of 
the Secretary of State immediately to cancel its li- 
cense to do business within the State. If the State 
has the power to cancel the license, it has the power 
to judge of the cases in which the cancellation shall be 
made. It has the power to determine for what causes, 
and in what manner, the revocation shall be made. 

It is said that we thus indirectly sanction what we 
condemn when presented directly, to wit, that we 
enable the State of Wisconsin to enforce an agreement 
to abstain from the Federal courts. This is an “ in- 
exact statement.’’ The effect of our decision in this 
respect is that the State may compel the foreign com- 
pany to abstain from the Federal courts or to cease to 
do business in the State. It gives the company the 
option. This is justifiable, because the complainant 
has no constitutional right to do business in that State; 
that State has authority at any time to declare that it 
shall not transact business there. This is the whole 
point of the case, and without reference to the injus- 
tice, the prejudice, or the wrong that is alleged to ex- 
ist, must determine the question. No right of the 
complainant under the laws or constitution of the 
United States, by its exclusion from the State, is in- 
fringed, and this is what the State now accomplishes. 
There is nothing, therefore, that will justify the inter- 
ference of this court. The decree of the court below 
awarding a perpetual injunction is reversed, and the 
cause is remanded that a decree be entered dismissing 
the bill for want of equity. 

Bradley, Swayne and Miller, JJ., dissented. 





FINANCIAL LAW. 

LIABILITY OF NATIONAL BANK FOR SPECIAL Dz- 

PosIT. —INDORSEMENT OF ForM NoTE By SuRviv- 

ING PARTNER.— NOTES GIVEN IN VIOLATION OF 

PROHIBITORY LIQuOR LAW: PRESUMPTION OF Goop 

FaitH: Note DATED AND PAYABLE IN ANOTHER 
STATE. 


[* the case of Chattahoochee National Bank v. Schley, 

decided February 20, 1877, by the Supreme Court 
of Georgia, the question of the liability of a national 
bank for the loss of special deposits received for safe- 
keeping, the court held that a national bank that 
habitually receives special deposits for safe-keeping, as 
matter of accommodation, is bound by the act of its 
cashier in receiving on special deposit a package of 
stocks and bonds. The bank, though acting without 
reward, becomes a bailee, and is responsible for gross 
negligence. 62 Penn. 47; Code, §§ 2104, 2105. It held 
also that if a person withdraw from a bank a special 
deposit, in pursuance of authority conferred upon him 
by the depositor, the bank is discharged, though the 
authority be unknown at the time to the corporation, 
or to the officer representing it in the transaction. It 
held further that written authority, signed by the de- 
positor, on the certificate of deposit in these terms: 
“Will pay above dividends or coupons to (naminga 
particular person) for my account,”’ will not justify 
the bank in parting with possession of the bonds them- 
selves and the certificates of stock described in the 
certificate of deposit, though possession be yielded to 
the person thus named. 

—In Johnson v. Bailzheimer, lately decided by the 
Supreme Court of Illinois, a promissory note executed 
to Lazarus Silverman & Co., was assigned by an in- 
dorsement on the back, ** Lazarus Silverman, successor 
to Lazarus Silverman & Co.”’ The court held that, 
while at law, a moiety, or any other portion of a 
promissory note, cannot be assigned so as to enable 
the assignee to bring an action in his own name for his 
distinct interest, yet the law is equally well settled 
that the sole survivor of a firm may assign a promissory 
note payable to the late firm, by indorsement, so as to 
vest the legul title in the assignee as effectually as if 
the note had been made payable to him. The legal 
effect is the same as would have been the indorsement 
of the firm itself. 

— Theecase of Glass v. Alt, recently decided by the 
Supreme Court of Kansas, also involved the validity 
of a note given for liquors. The court held that where 
intoxicating liquor is sold in violation of the law of 
Kansas, and a promissory note given by the vendee to 
the vendor for the amount agreed to be paid for such 
liquor, the collection of such note cannot be enforced 
by the vendor against the vendee under the laws of 
Kansas. And it would make no difference that the 
vendor sold the liquor on a month’s credit, and that 
the note was not given until the end of such month, 
and was then given on an extension of the time for 
payment till another month, nor would it make any 
difference that the note, which was made in Kansas, 
was dated at Kansas City, in Missouri, and made pay- 
able at a bank in Kansas City. 

—In the case of Bottomley, plaintiff in error, v. Gold- 
smith, decided at the January term of the Supreme 
Court of Michigan, Goldsmith sued Bottomley on a 
promissory note, dated March 17, 1875, payable sixty 
days after date, to the order of O. B. Cook & Co., who 
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kept a liquor store in Detroit, and indorsed to Gold- 
smith. The defendant gave evidence that the consid- 
eration of the note was a sale of liquors in violation of 
the prohibitory liquor law. Plaintiff below gave evi- 
dence showing that he purchased the note in good 
faith and without knowledge of this fact. Defendant 
below gave evidence showing that plaintiff resided in 
Detroit and knew what the business of Cook & Co. was, 
and made no inquiry as to the consideration of the 
note. The court held that the judge was justified in 
refusing the instruction prayed; that parties putting 
their negotiable paper in circulation cannot rely upon 
the business of the payees as constituting a prima facie 
defense to it in the hands of third persons; that notice 
will not be implied on such slender grounds. 


—_——__ 
RECENT BANKRUPTCY DECISIONS. 


COMPOSITION. 


Proceedings in relation to: right of creditors.—A 
creditor who has an attachment issued within four 
months before the commencement of proceedings in 
bankruptcy cannot vote at a composition meeting. 
An order referring a proposition of compromise to a 
register should require him to report whether the 
resolution of composition is duly passed at the first 
meeting whether it has been confirmed by the required 
signatures, and whether the terms of the composition 
are for the best interests of all concerned. No second 
meeting of creditors, as such, is necessary to be held to 
confirm the resolution of composition. At the hear- 
ing for the ratification of the resolution, objections 
can be presented as to the due passing of the resolu- 
tion, as to the confirmatory signatures, and as to what 
is for the best interests of all concerned. None but 
unsecured creditors can object to a ratification of a 
resolution. A resolution cannot be defeated on the 
mere ground that by the defeat some peculiar benefit 
may accrue to the objecting creditor. The debtor is 
not required to appear at the hearing fora ratification, 
or submit any statements. The statute does not con- 
template that the confirmatory signatures must neces- 
sarily be attached at the first meeting. The confirma- 
tory signatures must be attached at or before the 
hearing for a ratification. The meeting for the pur- 
pose of adding to, or varyiug the original proposition, 
is one to follow the confirmation and recording thereof. 
An advance in the percentage is demonstrative of the 
fact that the original proposition is not for the best 
interest of all concerned. Creditors must prove their 
claims in order to vote on a resolution of composition. 
In involuntary proceedings, the petitioning creditors, 
on whose motion an order to show cause has been 
issued, need not prove their debts anew. If thereis a 
concealment of assets, or a failure to name all of the 
creditors, this does not necessarily render the pro- 
ceedings void, but the question is for the determi- 
nation of the court. U.S. Dist. Ct., E. D. Missouri. 
In re Scott, Collins & Co., 15 Nat. Bankr. Reg. 73. 

CREDITOR. 


What claim may be proved: accommodation indorse- 
ment by corporation. — A creditor offered, for proof 
against the estate of the W. & L. M. Co., five notes 
signed by the firm of R. & Co., and indorsed by the 
bankrupt company by their treasurer, and duly pro- 
tested for non-payment. The corporation was a manu- 
facturing company, organized under the general law of 
Massachusetts, and consisted of four persons, who had 





formerly composed a firm. There was evidence tend- 
ing to show that the notes were indorsed by the corpo- 
ratiun for the accommodation of the firm; that all the 
members of the company were aware of the course of 
dealing with that firm, and one of them objected or 
advised against it because he thought it unsafe; that 
there was a by-law of the company forbidding any 
officer or member from using the name of the cor- 
poration for any other than the legitimate business of 
the corporation. There was evidence that the peti- 
tioners bought the notes of the promisors for value, 
before they were due, but at a considerable discount; 
that statements were made at the same time by the 
promisors, though not, perhaps, with reference to these 
particular notes; that the parties had close business 
relations with each other. Held, that the circum- 
stances were not such as to put the creditor on his in- 
quiry where he bought the notes; that he was a bona 
fide holder for value and was as such entitled to prove 
them as a debt against the corporation. U. 8S. Dist. 
Ct., Dist. Mass., Feb. 23, 1877. Re Wood & Light 
Mowing Machine Co.; Ex parte Estabrook. 


DISCHARGE. 

Of member of partnership: effect of.—If a member 
of a firm obtains his discharge in bankruptcy, he is 
released from liability for his joint as well as his sep- 
arate debts. The partners of the bankrupt are bound 
by the discharge, as well as the joint creditors. A 
joint creditor may prove against the separate estate 
of the bankrupt, and may vote for assignee, examine 
the debtor, and object to his discharge. He cannot 
compete with the separate creditors in the distribution 
of separate assets, but will receive dividends from 
any joint assets which the assignee may obtain, and 
from any surplus of the separate assets after the sep- 
arate debts are paid. The bankruptcy of one partner, 
ipso facto, dissolves the partnership, and the assignee 
is tenant in common with the solvent partner in the 
joint stock. A court of equity may give either the 
solvent partners or the assignee the settlement of the 
joint affairs. It is not necessary that the firm should 
be declared bankrupt, in order to vest the bankrupt’s 
share of the joint estate in his assignee. The assignee 
may recover at law or in equity, as the nature of the 
case requires from a solvent partner, what is due from 
him by the articles of copartnership. The assignee 
has the rights belonging to the whole body of creditors, 
or to the whole of any one class of creditors. U. 8S. 
Dist. Ct., Dist. Mass. Wilkins v. Davis, 15 Nat. Bankr. 
Reg. 60. 

PLEADING. 

1. Involuntary bankruptcy : words ‘ insolvent,” etc., 
in petition.— The words *‘ being insolvent or in con- 
templation of bankruptcy,’ in a petition, are not suf- 
ficient to show the condition of respondents at the 
time of the alleged fraudulent preference. U. 8S. 
Dist. Ct., Dist. Colorado, Jan., 1877. In re Hannibel 
et al. 

2. Petition of corporation: verification of, by agent. — 
A corporation may verify its petition by the oath of 
its agent, whether its residence be in the district or 
elsewhere. Section 36, as amended, in so far as it re- 
quires petitioners, if residents of the district, to verify 
the petition in person, is not applicable to corpora- 
tions. An agent appointed to make affidavit to a peti- 
tion on behalf of a corporation need not be an officer 
thereof. The authority of an agent to make oath for 
a corporation should be set out in the affidavit or 
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otherwise established, and it is not sufficient to state 
‘it by way of recital in the affidavit. Ib. 

8. Amendment: supplemental affidavit.— Where an 
affidavit to a petition is insufficient, the court may 
allow a supplemental affidavit to be filed by way of 
amendment. So, also, if the depositions as to in- 
debtedness and acts of bankruptcy are insufficient, the 
court has power to allow supplement proofs to be 
filed, and such relief will be granted ina proper case. Ib. 


———___@—____—. 
NOTES OF RECENT DECISIONS. 


Constitutional law: wharfage fees: to what extent 
State may impose.— The constitution and laws of the 
United States prohibit the levying of taxes upon the 
commerce of the country, in the way of duties upon 
exports and imports and imposts upon vessels engaged 
in commerce. Whatever may be regarded as taxes of 
this character or may abridge the free use of the Mis- 
sissippi, is unconstitutional. But a city is not pre- 
vented from charging a reasonable compensation for 
the use of wharves erected by it for the convenience 
of commerce. A municipal ordinance, which pro- 
vides for wharfage fees which are not excessive, can- 
not be regarded as a regulation affecting prejudicially 
the interests of commerce or freedom of the river 
upon which the wharves are constructed. Such 
wharfage fees are uot to be regarded as a tax; they are 
levied as a compensation for the use of the wharves. 
Sup. Ct., lowa, December Term, 1876. City of Keokuk 
v. K. N. L. P. Co. (Cent. Law .Journal). 

Constitutional law: provision fining elected or ap- 
pointed officer for failing to qualify.—The provis- 
ion of a statute of North Carolina, prescribing a 
penalty of $25 against any person who is duly elected 
or appointed town constable and who refuses to qual- 
ify, eto., held, not in conflict with article 1, section 17, 
of the constitution of that State. Sup. Ct., North 
Carolina, Jan., 1877. London v. Headon. 

Constitutional law: law exempting property from tax- 
ation for a consideration, unconstitutional.— Under a 
provision of an act passed by the legislature of Ten- 
nessee, wherein the mode and manner for the taxa- 
tion of railroads are provided for, railroads are au- 
thorized to pay one and one-half per cent on their 
gross earnings, and all of the property of such com- 
panies as accept the conditions of said provision are 
exempted from taxation, according to the value of the 
company’s property, equal and uniform with other 
taxation of property throughout the State. Held, 
that the provision was unconstitutional, because, in 
effect, for a consideration, it contracts not to tax rail- 
road companies at all. Sup. Ct., Tennessee, Feb. 3, 
1877. Ellis v. N. & R. R. R. Co. 

Contract: illegal contract will not vitiate legal one if 
separable from it: fraudulent conveyance.—Where two 
contracts are made at the same time, and relate to the 
same subject-matter, the one legal and the other ille- 
gal, the latter will not vitiate the former if they are 
separate and distinct. Thus if a note, fair upon its 
face, be given for loaned money, and underneath, on 
the same paper and at the same time, is written the 
further agreement that the maker will in addition to 
the interest pay whatever tax the payee may be re- 
quired to pay on the note, held, that this agreement 
did not vitiate the note. A conveyance made for the 
benefit of a creditor, which is fraudulent by construc- 
tion of law, may stand as security for the real in- 
debtedness. Not so, however, if it be fraudulent in 





fact. Sup. Ct., Tennessee, Feb. 3, 1877. Howard vy. 
Woodfolk. 

Criminal practice: no appeal from verdict and judg- 
ment of * not guilty.’’-—In a criminal prosecution where 
the defendant has pleaded “not guilty ” to the charge, 
and where the case is submitted to a jury and a ver- 
dict is rendered, and the court enters judgment that 
the defendant be discharged and go hence without 
day, held, that such verdict and judgment are 
conclusive, and that this court cannot on an appeal 
set aside or reverse the verdict or judgment. Sup. 
Ct., Kansas, Jan. 4, 1877. State v. Crosby. 

Gift: what constitutes: of shares of stock.— A being 
childless, and the owner of certain shares of stock 
had them transferred on the books of the company to B, 
who was an orphan niece of his wife, and who lived in 
his family, and was treated in all respects as his daugh- 
ter. New certificates of the stock were taken out in 
the name of B. These certificates, after A’s death, 
were found in his possession, inclosed in an envelope, 
which was inscribed with his own name and with the 
name of B. In two codicils to his will, made a few 
weeks afterward, A declared that he cherished toward, 
B the feelings of a father, and that he desired her to 
be so treated and regarded in the law as if she was 
really his child. Held, that B had a perfect legal title 
to the shares; that the circumstances of the case, 
and the solemn declaration made by A, rebutted the 
presumption of a resulting trust in favor of A; that 
this was a perfect and executed gift of the shares to 
B. Philadelphia Ct. of Com. Pleas, March 10, 1877. 
Foster v. Roberts. 

Master and servant: when the relation exists: servant 
of contractor.—W. contracted with the defendants to 
sink a shaft in the defendants’ colliery, defendants 
supplying two enginemen to work at the mouth of the 
shaft. The enginemen were paid by the defendants. 
Plaintiff was hired by W. to work at the bottom of 
the shaft. Plaintiff was injured through the negli- 
gence of one of the enginemen, and sued defendants. 
Held (affirming the judgment of the Common Pleas 
Division), that the engineman was the servant of W. 
for the purpose of carrying out the sinking of the 
shaft, and not the servant of the defendants, so as to 
make them liable to plaintiff. English Ct. of App., 
Jan. 26, 1877. Rourke v. White Moss Colliery Co. (36 L. 
T. Rep. 49). 

Mistake of law: money paid by government under.— 
Money paid by the United States government officers 
to an individual, under a mistaken view of the law, 
may be recovered back by the government. U. 8S. 
Ct. ‘of Claims, March 9, 1877. McEralth v. United 
States. 

Parties: holder of legal title to note may bring action 
thereon.—When one having the legal title to a promis- 
sory note sues the maker, it is no defense to urge that 
the equitable title is in another person. Suit is right- 
fully brought by the party in whom the legal title 
exists, and it can make no difference to a defendant 
who is equitably entitled to the process. Sup. Ct., 
Illinois, Jan., 1877. Caldwell v. Lawrence. 

Rendition of fugitives from justice: sufficiency of in- 
dictment can be tried only in State where found.—The 
petitioner was arrested on a warrant issued by the 
governor of Massachusetts upon a requisition of the 
governor of Vermont. The indictment found in Ver- 


mont, upon which the petitioner was arrested, charged 
him with obtaining money by false representations. 
The petitioner contended that the indictment charged 
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no offense known to the laws of Vermont, and was 
insufficient to justify or warrant the surrender of the 
petitioner to the authorities of Vermont. Held, that 
the indictment substantially charging a crime against 
the laws of Vermont, its technical sufficiency must be 
determined by the courts of the State in which it was 
found, and not by this court upon habeas corpus. 
Sup. Jud. Ct., Massachusetts, March 5, 1877. In re 
Davis. 

Salvage: seaman saved by boat not entitled to salvage 
on boat.— Libelant was second mate of defendant’s 
ship. The ship was burned, and libelant and others 
escaped in a small boat belonging to the ship. Libel- 
ant claimed salvage on the boat. Held, that he was 
not entitled to salvage. ‘ As the boat appears to have 
saved him, quite as much as he the boat, that account 
is in equilibrio.” U.S. Dist. Ct., Massachusetts, March 
20, 1877. Price v. Sears. 

Slander: charging married man with being a whore- 
master, actionable per se.—Where the plaintiff was a 
married man, and he was charged by the defendant 
with being a whoremaster, the words are actionable 
per se. Sup. Ct., Iowa, Dec., 1876. Georgia v. Kep- 
ford. 

Statutory construction: “ person.’’—The word “ per- 
son,” as used in the provision of the Revised Statutes 
of the United States prescribing penalties for the pre- 
sentation of fraudulent claims against the govern- 
ment, does not include corporations. U.S. Dist. Ct., 
Dist. of Kansas, Feb., 1877. United States v. K. P. R. 
R. Co. 

Subrogation: sheriff paying execution in his hands not 
subrogated to lien thereof.—A sheriff or other officer 
who pays an execution in his hands for collection, 
without an assignment at the time of the judgment 
on which it is founded, or of the debt, is not entitled to 
be subrogated to the lien of the creditor whose debt 
he has paid, as against other creditors having liens by 
judgment or otherwise. Sup. Ct. of App., Va., March, 
1877. Clevinger v. Miller (Va. L. J.). 

Suretyship: how far surety to lease discharged by dis- 
tress and release: construction of lease.—Where a dis- 
tress is made for rent, and afterward abandoned, a 
surety upon the lease is discharged only to the extent of 
the value of the goods distrained. A let a house to B 
for one year from June 14, 1872, upon condition that 
if the tenant remained on the premises after the ex- 
piration of the year, the contract was to continue in 
force for another year, and so on from year to year 
until legal notice should be given for a removal. Dur- 
ing the first year, a legal notice to quit was served upon 
B; he, however, remained in possession until April, 
1874. Inanaction against B’s surety upon the lease, 
for condition broken, held, that the tenancy was not 
terminated by the notice to quit, the tenant holding 
over the second year under the terms of the contract. 
Sup. Ct., Pennsylvania, Feb. 5, 1877. McNamee v. 
Cresson (W. N. Cas.). 

Taxation: under State law, of capital employed in for- 
eign commerce not unconstitutional.—The personal 
property of a resident of New York is liable to taxa- 
tion under State laws, and the fact that he employs 
such property as a capital in the business of exporting 
cotton to foreign countries will not render such taxa- 
tion illegal under the provisions of the Federal con- 
stitution, that Congress shall have power to regulate 
commerce with foreign nations and among the several 
States and with the Indian tribes; that no tax or duty 
shall be laid on articles exported from any State; and 





that no State shall, without the consent of Congress, 
lay any imposts or duties on imports or exports. New 
York Sup. Ct., Gen. Term, First Dep’t, March 31, 
1877. People ex rel. Haneman v. Com’rs of Taxes. 
a 
COURT OF APPEALS ABSTRACT. 
ASSESSMENT. 

Cannot be made for a sewer constructed on private prop- 
erty.—A street was laid down upon a city map, but 
the land it occupied was not acquired by the city, and 
it was not opened asa street, though proceedings were 
instituted to accomplish such an end. Held, revers- 
ing decision below, that the building of a sewer by 
the municipal authorities upon such unopened street 
was a trespass, and that no assessment could be laid 
to pay the expense of building such sewer. In re 


Rhinelander. Opinion by Earl, J. 
(Decided March 20, 1877.] 


ATTACHMENT. 


Sheriff not entitled to poundage unless a sule is made.— 
A sheriff who has seized property by virtue of an at- 
tachment under the Code is not entitled to poundage 
in case of the subsequent settlement of plaintiff's 
claim before any sale of the property by the sheriff. 
And the amendment to section 243 of the Code in 1865, 
providing that ‘‘ When a settlement shall be had the 
amount of his poundage shall not be estimated upon 
any sum greater than the amount at which said settle- 
ment is made,’’ does not operate to give such pound- 
age. Reversing opinion below. German Amer. Bank 
v. Morris Run Coal Co. Opinion by Earl, J. 
[Decided March 20, 1877.] 


CRIMINAL LAW. 

1. Felonious assault under Laws 1854, chapter 74: 
what necessary to constitute.—To convict of a feloni- 
ous assault under the provisions of Laws 1854, chapter 
74, there must be proof of the concurrence of (1) an 
assault; (2) the absence of any justifiable or excusable 
cause for the assault; (3) that the assault was with a 
knife, dirk, dagger or other sharp, dangerous weapon; 
(4) that it was made with intent to do bodily harm. 
Filkins, plaintiff in error, v. People. Opinion by Al- 
len, J. 

2. Striking with handle of pitchfork not felonious as- 
sault.— Plaintiff was indicted for an assault under 
the statute with a pitchfork. The plaintiff had in his 
possession certain mules upon which one Carpenter 
claimed a lien for keeping. Carpenter with a number 
of other persons went to the barn where the mules 
were to take forcible possession of them. Plaintiff 
resisted the attempt, and while doing so struck the 
prosecutor, who was assisting Carpenter, a couple of 
blows with the pitchfork which he held in his hand, but 
did not attempt to stab with the tines. Held, not an 
assault under the statute. Ib. 

3. Evidence in cases of felonious assault.—Held, also, 
that evidence of the circumstances attending the 
claim of Carpenter to the mules and his attempt to 
take them by force was admissible, both for the pur- 
pose of justifying the assault and upon the question 
of intent. Ib. 

[Decided March 20, 1877.] 
FIRE INSURANCE. 

1. Construction of contract: nature of interest: condi- 
tion: other inswrance.— An application upon a house in- 
surance against fire contained this: Q. ‘‘ What is your 
title to the property?” A. “Contract.” Q. “How 
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much insured in other companies?’’ A. ‘‘ None.’’ Held, 
astatement that applicant held title under a contract of 
purchase and sale, and that there was no other insur- 
ance upon applicant’s interest, and the fact that the 
vendor of the house had insurance upon it did not 
render the statement untrue. Sprague v. Holland 
Purch. Ins. Co. Opinion by Folger, J. 

2. Signing application in blank: insurance agent not 
agent of party.— Applicant signed an application in 
blank, which was thereafter filled up by the agent of the 
insurance company carelessly, and certain misstate- 
ments were made in such filling up. Held, not to con- 
stitute a breach of warranty that the statements con- 
tained in the application were true. Held, also, that a 
clause providing that the one who procured the insur- 
ance should be held by contract to be the agent of the 
applicant, taken fin connection with a provision that 
the application must be made out by an agent of the 
company, did not make the agent who filled out the 
application after it was signed the agent of the appli- 
cant. Ib. 

[Decided March 20, 1877.] 
LIFE INSURANCE. 

1. Policy in life transferable by delivery.— A policy of 
life insurance may be transferred by delivery without 
writing, being in this respect subject to the same rules 
that govern other choses in action. (St. John v. Am. 
L. Ins. Co., 18 N. Y. 31.) Decision below reversed. 
Marcus v. St. Louis Mut. Ins. Co. Opinion by An- 
drews, J. (Miller, J., dissenting). 

2. Effect of clause forbidding transfer: when violation 
of such clause does not invalidate policy.— A clause in a 
life insurance policy declared that the ‘policy can be 
assigned only upon the written approval of the com- 
pany, but the insured may, if this policy is not assigned, 
at any time change the beneficiaries or surrender the 
policy to the company.’’ There was no provision for- 
feiting the policy in case of assignment. J/eld, that 
an assignment without consent did not invalidate the 
policy, but the assignee might enforce it subject toany 
defenses the company should have against the as- 
signor. Ib. 

3. Waiver of payment of premiwms on time: general 
agent may make such waiver.— A life insurance policy 
contained a provision forfeiting the policy for the non- 
payment of premiums when due. A general agent, 
who represented the company, issuing the policy, before 
a premium became due, extended the time of payment. 
Held, to waive the forfeiture, and that another clause 
in the policy that ‘‘ agents are not authorized to make, 
alter, or discharge contracts,” did not apply to such 
general agents. (Sheldon v. Atlantic F. Ins. Co., 26N. 
Y. 460; Wood v. Poughkeepsie Ins. Co., 32 id. 619.) Ib. 
(Decided Feb. 13, 1877. Reported below, 7 Hun, 5.] 

SHERIFF. 


1. When knowledge of under sheriff not imputable to 
sheriff: action by, against deputy and bondsmen.— In 
an action by a sheriff against a deputy sheriff and his 
bondsmen for loss alleged to be sustained by a false 
return of the deputy sheriff, held, that the knowledge 
of the under sheriff of the falsity of the return when 
made was not imputable to the plaintiff, so as to re- 
lease the bondsmen of the deputy. Walter v. Middle- 
ton. Opinion by Rapallo, J. 

2. When wrongful act of deputy cured by subsequent 
events.—A precept to arrest a judgment debtor was 
given to a deputy to execute. He falsely returned 
that the debtor could not befound. Subsequently the 





bail of the debtor surrendered him to the sheriff. 
Before the bail had had an opportunity to exonerate 
themselves the sheriff wrongfully discharged the 
debtor, and the sheriff was held liable to the bail who 
had to pay the debt. Held, that the sheriff was made 
liable by his own wrongful act, and could not hold the 
deputy liable for his wrongful one, that having been 
cured by the surrender of the judgment debtor. Ib. 


TAXATION. 

1. Taxation of bank stock: ratio of assessment of rea 
estate.—By chap. 761 of the Laws of 1866, it is declared 
that the stockholders of any bank “shall be assessed 
and taxed on the value of their shares of the stock 
therein, * * but notatagreater rate than is assessed 
upon other moneyed capital in the hands of individuals 
in this State. And in making such assessment there 
shall be deducted from the value of such shares such 
sum as is in the same proportion to such value as is the 
assessed value of the real estate of the bank * * 
to the whole amount of the capital stock of said 
bank.’’ Held, reversing the decision of the court be- 
low, that the stockholders are to be assessed upon the 
market value of such shares, without regard to the 
value of the real estate which is to be assessed sep- 
arately. When the assessors have fixed upon the value 
of such shares, then a deduction is to be made from 
such assessed value of the assessed value of the real 
estate, which deduction is to be proportionate, and as 
the assessed value of the real estate is to the capital 
stock. People ex rel. Tradesmen’s National Bank v. 
Commissioners of Taxes and Assessments. Opinion by 
Miller, J. 

2. What constitutes proper rule for deduction on ac- 
count of real estate.—In this case the commissioners 
of taxes and assessments valued the shares of relators, 
twenty-five thousand in number, of $40 nominal value, 
at $56 each, and assessed the real estate of relator at 
$200,000, and made the total value of the capital stock 
$1,400,000. They deducted from the value of each 
share $8, or one-seventh part of the value of the share 
for the real estate, making the assessment on the shares 
$1,200,000. The relator claimed that the deduction 
was erroneous, and should have been one-fifth. Held, 
that the assessment was correct. Ib. 

[Decided March 20, 1877.] 
WILL. 


1. Construction of: widow does not take under a be- 
quest to next of kin.— A will contained the following 
clause: “‘ All the rest, residue and remainder of my 
estate, real and personal, present and hereafter to be 
acquired, I give, devise and bequeath, and do desire 
and will that the same shall be divided among my 
heirs and next of kin in the same mauner as it would 
be by the laws of the State of New York had I died 
intestate.’’ The will was dated two days before the 
testator died. He left surviving a widow and four 
sisters. He bequeathed to his widow certain real 
estate, which was all that he died seized of, and 
$100,000. Held, reversing the judgment below as to 
the appellant, that the word ‘‘heirs,’’ in the clause, re- 
ferred to such real estate as might possibly come into 
the residuary fund, and the words ‘next of kin” to the 
personalty, and that the widow was not included in 
the next of kin. Luce v. Dunham. Opinion by 
Rapallo, J. y 

2. Construction of direction to distribute according to 
the statute.— A provision directing generally that on 
the decease of a testator his personal property be dis- 
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tributed as provided by statute in case of intestacy 
would, of course, entitle the widow to be included, 
though not specially mentioned, but where the dis- 
tributees are by the terms of the will confined to the 
next of kin of the testator effect must be given to that 
restriction, and the reference to the statute or to the 
laws merely affords the rule of distribution among the 
next of kin as if there had been no widow. Ib. 

[Decided March 20, 1877. Reported below, 7 Hun, 202.] 


a 


RECENT AMERICAN DECISIONS. 


SUPREME COURT OF OHIO.—SUPREME COURT COM- 
MISSION OF OHIO.* 


CARRIER OF PASSENGERS. 
1. Railroad company may prescribe reasonable rules.— 
A railroad company has aright to prescribe reasonable 


‘rules for the government of its employees in the con- 


duct of its business upon its trains, and passengers 
should conform to such rules. Crawford v. Cine., 
Ham. and Dayton R. R. Co. 

2. Ejection of passenger for non-production of ticket. 
—A rule requiring a conductor to eject from the train 
a passenger who refuses to produce a ticket or pay his 
fare on demand, is a reasonable one, and the purchaser 
of a non-transferable commutation ticket, who has 
lost it, and refuses, on account of such loss, to pay his 
fare upon a train, falls within the rule, and cannot 
maintain an action of tort against the company to re- 
cover damages for being ejected by the conductor for 
a non-compliance with it. Ib. 


CHATTEL MORTGAGE. 

1. What interest of mortgagee is.—The interest of a 
mortgagee under a chattel mortgage is that of a general 
owner of the property mortgaged; and where there is 
no reservation of the right to the possession in the 
mortgagor, the mortgagee is entitled to the possession. 
Robinson v. Fitch. 

2. Assignment of.— The assignment of a note and 
the chattel mortgage securing it, by the mortgagee, 
prima facie transfers his interest in the property mort- 
gaged to the assignee. Ib. 

3. Replevin by mortgagee.— In an action of replevin, 
a petition which states facts showing that the plaintiff 
is the general owner of the property sought to be re- 
covered, sufficiently describes his ownership, although 
his interest is erroneously denominated in the petition 
as a ‘‘ special property.’’ Ib. 

COMMON CARRIER. 

Contract exempting, from liability for loss.—Where a 
common carrier claims immunity for the loss of goods 
with which he had been intrusted, on the ground that 
such immunity is secured by ja special agreement, 
the burden is on him to prove that the loss was occa- 
sioned without his fault. Union Exupress Co. v. Gra- 
ham. 

2. Effect of contract.— The only effect of such an 
agreement is to relieve the carrier from the liabilities 
imposed by the common law where he is free from 
fault or neglect. Ib. 

3. May refuse to receive goods improperly packed.— 





* From advance sheets of Volumes 26 and 27 of Ohio State 
Reports. 





A carrier may refuse to receive for carriage an article 
of property which is improperly packed. But if he 
receives it he is bound to exercise due care for its safe 
carriage; and if, while in his charge, the property is 
injured, the duty rests on him to show that the injury 
is attributable to the defective packing, and not to any 
fault or neglect on his part. Ib. 


CONSTITUTIONAL LAW. 


1. Judgments rendered by cowrt of another State: 
jurisdiction may be inquired into.— Neither the con- 
stitutional provision, that full faith and credit shall be 
given in each State to the public acts, records, and 
judicial proceedings of every other State, nor the act 
of Congress passed in pursuance thereof, prevents an 
inquiry into the jurisdiction of the court by which a 
judgment offered in evidence was rendered. The rec- 
ord of a judgment rendered in another State may be 
contradicted, as to the facts necessary to give the court 
jurisdiction; and if it be shown that such facts did 
not exist, the record will be a nullity, notwithstand- 
ing it may recite that they did exist. Such want of 
jurisdiction may be shown either as to the subject- 
matter, the person, or in proceedings in rem as to the 
thing. Pennywit v. Foote (Commission). 

2. State governments under Confederate constitu- 
tion: acts of, void.—The ordinance of secession 
of the State of Arkansas, the constitution adopted 
March, 1861, and the several steps taken by that State, 
by which it was attempted to secede from the United 
States and join the Confederate States, were null and 
void, being in violation of the constitution of the 
United States, and the existing constitution of the 
State. The State government founded on such new 
constitution, and maintained by armed rebellion, was 
an insurrectionary and unlawful government, and not 
the legal representative of the State as one of the 
United States, and its acts and judicial proceedings 
in violation of the constitution of the United States 
or in derogation of the rights of its citizens, were null 
and void. Ib. 

3. Provision in Confederate States constitution of no 
effect and void.— The provision of such constitution, 
“Schedule, Section 1. That no inconvenience may 
arise from this change of government,'we declare that 
all writs, actions, prosecutions, judgments, claims and 
contracts, of individuals and bodies corporate, shall 
continue as if no change had taken place in the con- 
stitution or government of this State; and all process 
which may have been issued under the authority of 
this State previous to this time shall be as valid as if 
issued after the adoption of this constitution,” did 
not operate during the war to transfer to the courts 
of the usurping government the jurisdiction previ- 
ously acquired by the court under the former State 
government over persons resident in the adhering 
States. Ib. 

4 Acts of Confederate States courts void.— The Cir- 
cuit Courts of that usurped government was a con- 
stituent part thereof. Their judicial proceedings, 
within their military lines and during the war, are not 
such as are, under article IV, section 1, of the consti- 
tution of the United States and the act of Congress, 
entitled to full faith and credit. As between parties 
residing in the State of Arkansas and within the 
rebel lines, and a citizen of Ohio, resident within the 
union lines, between whom the war made intercourse 
impossible, there could be no jurisdiction in such 
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court, by which the rights of non-residents could be 
injuriously affected. Ib. 

5. Confederate courts could not acquire jurisdiction of 
party by act of his attorney.— Neither could such juris- 
diction be acquired by the consent or waiver of an at- 
torney practicing in said court, who was employed and 
appeared for the non-resident defendants before the 
war commenced. His general authority as an attor- 
ney, before the war, though not revoked by the clients, 
did not authorize ‘him to waive any of their rights, 
nor could such consent or waiver confer on the court 
jurisdiction over the case, or over the person of the 
defendants. Ib. 

CRIMINAL LAW. 


1. Indictment for selling liquor: election.—Upon a 
trial under an indictment containing but a. single 
count, charging an illegal sale of liquor by the defend- 
ant to a person in the habit of becoming intoxicated, 
the prosecution should be so restricted as to prevent 
the case from going to the jury upon evidence of more 
than one transaction. Stockwell v. State of Ohio (Com- 
maission). 

2. Duty of court to compel prosecution to elect.— 
Where, on such a trial, the State has offered evidence 
tending to prove several distinct substantive offenses, 
either of which, when duly proved, would warrant 
conviction, it is the duty of the court, upon motion, 
to require the prosecutor, before the defendant is put 
on his defense, to elect upon what particular transac- 
tion he will rely for a conviction. Ib. 


NEGOTIABLE INSTRUMENT. 


Protest: certificate of notary prima facie evidence .— 
By the provisions of the 10th section of the act of 
April 13, 1858 (55 Ohio L. 13), concerning notaries pub- 
lic, domestic bills of exchange and promissory notes 
are made proper subjects for notarial protestation; 
and when such paper is protested by a notary ap- 
pointed and qualified under the laws of this State, the 
instrument of protest is prima facie evidence of the 
facts therein stated. Case v. Haffner, 10 Ohio, 180, 
decided before the statute was enacted. Held, no au- 
thority. Daniel v. Downing. 


SALE. 

1. Deficiency in quantity delivered: right of vendee to 
recover for.— In sales of personal property, if the arti- 
cles delivered fall so far short of the quantity bar- 
gained for as to authorize a rescission of the contract, 
for partial failure of consideration, the vendee may 
recover damages for the deficiency. Creighton v. Com- 
stock, administrator (Commission). 

2. The words “more or less” cover only small defi- 
eiency.— The words ‘‘more or less’’ may cover a va- 
riation that is unimportant in amount, but not sucha 
deficiency as exists in this case — of 23,000 feet of lum- 
ber sold, the amount paid being a fair price*for that 
quantity, and but 16,000 feet delivered. Ib. 

3. Delay of six months when not waiver.— A mere 
delay of six months in bringing suit, or in notifying 
the opposite party of the deficiency, is not, of itself, 
waiver of a claim for damages. Ib. 

4. Payment by note not waiver.— Payment of a note 
given for articles of personal property, the note having 
passed into the hands of an innocent holder for value, 
before due, without notice, does not bar the right to 
damages for breach of the contract of sale, in an ac- 
tion brought by the maker of the note, who was the 
purchaser of the personal property. Ib. 








BENCH AND BAR. 


The nominations of John W. McKim as 
judge of the Probate Court of Suffolk county, and 
Augustus L. Soule as associate justice of the Supreme 
Judicial Court of Massachusetts, have been confirmed 
by the executive council. 


Miss Hulett, the lady lawyer of Chicago, 
died a week or so ago in California. Her professional 
life, which was short, was brilliantly successful. The 
Chicago Bar Association held a special meeting on ac- 
count of her decease, at which highly commendatory 
resolutions were passed. 


Roger M. Sherman, while arguing a case, 
made a point which the judge did not at once see. 
**Mr. Sherman,”’ said he, ‘*I would thank you to state 
the point so that I can understand you.’’ Bowing po- 
litely, Sherman replied in his blandest manner: ** Your 
honor is not probably aware of the task your are im- 
posing on me.”’ 


Thomas Balch, a lawyer of some local 
prominence years ago, died recently in Philadelphia. 
He was born in Virginia in 1821, and was a graduate 
of Columbia College. He was the first to propose a 
court of international arbitration. During the last 
twenty years he has devoted himself to literary work 
and travel. 


Stevens S. Jones, the editor of the Chicago 
spiritualist newspaper, The Religio- Philosophical Jour- 
nal, who was recently killed in that city, was formerly 
a lawyer of considerable promise. He was admitted 
to the bar in Vermont. and subsequently removed to 
Illinois, where he established a successful practice. 
He was twice judge of the Kane County Court, and 
discharged the duties of that position satisfactorily. 


A lawyer was cross-examining a virago while 
her husband sat beside her, sheepishly listening. The 
lawyer was pressing a question urgently, when she 
said, with fire flashing from her eyes: ‘* You needn’t 
think to catch me.”’ ‘‘Madame,”’ replied the lawyer, 
‘*T have not the slightest desire to catch you, and your 
husband looks as if he was sorry he did.”’ 


One day last week a counsel who was argu- 
ing a case in our Court of Appeals involving an alleged 
infringement of the trade-mark of Hennesey’s brandies, 
to illustrate his remarks handed a bottle of brandy 
containing the trade-mark which it was alleged was 
infringed. The bottle, as to its exterior, was examined 
by the members of the court with proper gravity, and 
the argument proceeded to its conclusion. It came 
out, however, after the court had adjourned that the 
counsel had received a notice from the court that the 
rules required the furnishing of sixteen copies of all 
exhibits used in the argument of cases before it, one 
for the use of each judge and nine for the clerk. Some 
impertinent individual who interviewed the members 
of the court after dinner that day, remarked that the 
rule had been complied with. 


The following anecdotes are recently from 
England: In the argument of a law point before a 
well-known judge the barrister assumed a laughing 
tone at the case of his opponent, giving a little titter 
at each statement, as if the opposite view of the mat- 
ter were too preposterous to be considered. The judge 
presently leaned forward and gently interrupted the 
barrister with: ‘“‘lam at aloss to know why you use 
this triumphant tone. Of course if there were a jury 
present I should not say a word, but you surely don’t 
expect that tone to have any effect on me?” The 
barrister was funereal during the rest of his speech. 


Upon another occasion the same judge was listening 
to a barrister who seemed disposed to indulge not only 
in length but eloquence. The judge interrupted, say- 
ing: “Is your client in court?”’ The barrister looked 
around, and said: ‘“‘He was here a moment ago, your 
lordship, but he seems to have gone.” “Then,” said 
the judge appealingly, ‘‘couldn’t you spare me ail 
this?” 
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OBITUARY (?) 


HE recent statement, in a newspaper of the city of 
New York, in connection with an account of an 
old lawsuit, that Mr. Luther R. Marsh is dead, has 
given rise to considerable amusement among the bar 
of that city, who up to this time have entertained the 
impression that he is quite alive. One friend writes 
to him, inclosing the paragraph in question, and con- 
tinuing thus: ‘‘ Are you alive ordead? Have I been 
seeing, meeting, and talking to you, or your ghost, for 
these few months and years past? Are you verily in 
the flesh, or have you been practicing the Katy King 
business upon us, and ‘coming’ the spiritualized law- 
yer over us? As was said to another ghost (?) ‘Oh, 
answer me — let me not burst with ignorance ’— quoad 
that subject, at least. Yours, affectionately, if you be 
aman; tenderly, if you be a memory. E.P.” An- 
other friend writes: ‘‘ When did you die? When and 
where did you resurrect? Shade of Luther, protect 
us from your wanderings, if you are not what you is. 
Your frightened, B.’”’ One of the grave and reverent 
judges ‘“‘handed down” the following impromptu, 
which is poetry : 
“Why did the press the fact reveal ? 
How sad it makes us all here feel, 
To learn that he who walks abroad, 
The realms of Hades hath explored.” 


And still another judge perpetrates the following: 


“ Please telegraph to Luther R., 
Across the Marshes of the Styx, 
And ascertain, since he’s been thar, 
If his has been a happy fix.” 


It would seem that these legal gentlemen have not 
only ‘dropped into poetry,’’ but into a very low re- 
gion of the same. We have heard nothing more in- 
fernal since Virgil, Dante, and Milton. Nothing can 
be urged to mitigate these verses, save that they were 
unpremeditated, and this was (presumably) their au- 
thors’ first offense. As to the charge against Mr. 
Marsh, we suppose he is remediless, although one man 
did sue the Tribune for calling him a “‘ Chronic Dead- 
Head.’’ But the counselor is as hard to keep under 
ground as that Pontine family of his name, near Rome. 
Now to show that poeta nascitur, non fit, and to give 
our readers a taste of the genuine article, we handed 
the above to our poetical editor, who instantly dashed 
off the following: 


If Marsh denies that he is dead, 

His bustling life procures him credit; 
Unlike some solemn dunderhead, 

Whom none believe, although he said it. 
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BOOK NOTICES. 


MINOR’s INSTITUTES. 


Institutes of Common and Statute Law. By John D. Minor, 
LL. D., Professor of Common and Statute Law in the 
University of Virginia. Volume I—The rights which 
relate to the person. Volume If[— The rights which re- 
late to things real. Second edition carefully revised 
and corrected. Richmond: 1877. Printed forthe author. 


'’HIS work is designed rather for students than for 

the profession. It is a commentary upon the 
whole body of the law, and follows the plan adopted 
by Sir William Blackstone. The treatise is intended 
specially for Virginia, but as the law as prevailing in 





England is given distinctly and separately the volumes 


will be of use outside of Virginia as an exposition of 
the common law unchanged by American statutes. 
The author has thought it undesirable in a work of this 
character to undertake to give the student of the ele- 
ments of law various and conflicting statutory pro- 
visions, believing that it is essentially immaterial 
whether he learns the statute law of one State or 
another, provided he learns it thoroughly. His ideais 
that when a student has become perfectly master of 
the general statutes of one State, a very short time, a 
few weeks at the farthest, will suffice to acquaint him 
with the corresponding statutes of another State more 
discriminatingly than if his attention had been con- 
fined to the latter exclusively. Toa great extent this 
is true, especially if the State whose statutes are first 
studied is one of the original ones whose enactments 
have furnished the model for those of the State whose 
statutes are subsequently studied. Thus, in our own 
State a student will find his knowledge of any given stat- 
ute which we have taken from the English statute book 
(the statute of frauds for instance) much more clear 
and certain if he first acquaints himself with the en- 
actment as it appears in the English laws, and then 
studies it as it appears upon our own statute book. 
This experiment may be tried with the statute men- 
tioned by any one who possesses a copy of Throop on 
the Validity of Verbal Agreements, where the text of 
the English statutes, and that of those of the different 
States, is given. 

The arrangement of the propositions of law given in 
this treatise is somewhat peculiar, and can be best ex- 
plained in the author’s own language: © 


“The arrangement is designed to exhibit to the eye, 
on the page, not only the carefully digested order of 
the propositions, but their relative subordination also, 
indicated by their standing more or less to the right. 
The most prominent propositions are designated by the 
Roman numerals I, LI, LL, ete., on the extreme left of 
the page; and then, as a guide to the reader, the in- 
tended position of the subordinate headings (desig- 
nated by the Arabic numerals 1, 2, 3, etc.,) is shown by 
small letters attached to the figures (1", 1", 1’, ete.). 
Thus, the subordinate heading first in importance and 
comprehensiveness is indicated by 1", and the subse- 
quent topics corresponding to that (being placed as 
nearly under it as possible) are designated as 24, 3*, etc. 
So the next in subordination is represented by 1°, placed 
a little further to the right, and the subsequent corre- 
sponding heads (as nearly under 1» as possible) by 2, 
3°,” ete. 


ABBoTT’s UNITED STATES CouRT PRACTICE. 


A Treatise upon the United States Courts and their Practice’ 
explaining the enactments by which they are controlled 
their organization and powers, their peculiar jurisdic, 
tion, and the modes of pleading and procedure in them, 
with numerous practical forms. By Benjamin Vaughn 
Abbott. Third Edition. Rewritten and Corrected con- 
formably to the Revised Statutes and recent decisions. 
Vol. Il. Original Suits— Review— Forms. New York: 
Ward & Peloubet (successors to Diossy & Company), 1877 

The present edition of this work was noticed by us 
in our issue of January 27, 1877, when the first volume 
was received. The present volume, completing the 
work, treats first of procedure in the exercise of 
original jurisdiction, including thereunder the topics 
of Time of Commencing Actions, Parties, Writs and 

Process, Removal of Causes, Appearance, Pleading, 

Evidence, Trial, Judgment, Exccution, Criminal Pro- 

ceeding and the Special Proceedings, Extradition and 

Habeas Corpus. Second, of procedure in the exercise 

of appellate jurisdiction. It contains also a large 

number of forms designed to meet every case that 
may arise, also a table of cases and a fair index. 
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MEMBERS OF THE STATE BAR ASSOCIATION. 


HE Recording Secretary of the State Bar Associa- 
tion sends us this list of persons who have been 
elected members of the New York State Bar Associa- 
tion. The list is not a very lengthy one — not nearly 
so lengthy as it ought to be and as it probably will be 
by the time of the next annual meeting of the Asso- 
ciation. It is undoubtedly much shorter than it would 
have been had not the executive committee made such 
a curious and unnecessary regulation regarding admis- 
sions. We have read the by-laws of the Association 
several times over, and have dwelt with peculiar inter- 
est upon that relating to udmission, and yet we are no 
more able to tell, off-hand, how to get into the Associa- 
tion than Ali Baba was to tell bow to get out of the 
robbers’ cave. There is, however, a process, the first 
step of which, we believe, is to have the applicant's 
name proposed, in writing, to the Local Committee by 
some person who is already a member of the Associa- 
tion, but not of the committee. Permit us to respect- 
fully urge our readers in this State to get ‘* proposed,” 
and leave the rest to time and the various committees. 
This is the list: 

Saratoga Springs — Samuel B. Pike, Patrick H. Cow- 
en, John Van Rensselaer, Charles H. Tefft, Jr., John 
Foley, Lewis Varney, Augustus W. Shepherd, Charles 
L. Lester, Elias H. Peters, John W. Crane, Joseph W. 
Hill, A. Pond. Schuylerville— Delcour D. Potter, D. 
C. Ford. Amsterdam — Walter 8S. Van Deanburgh, 
Martin L. Stover, Peter J. Lewis, Zerah 8S. Westbrook, 
Charles P. Winegar, James C. Miller. Fonda— Henry 
B. Cushney, Stephen Sammous, Daniel Zost, Richard 
H. Cushney. Fultonville—Thomas R. Horton, R. 
Bronk Fish. St. Johnsville— Hezekiah Baker. Fort 
Plain — George Zost, James Genter, Hiram L. Huston, 
Frederick F. Wendell, Peter G. yWebster. ‘Canajo- 
harie — Daniel S. Morrell, Abraham Hees, James H. 
Cook, Harvey Dunkell, Charles Barnes. Sandy Hill — 
Henry B. Northrup, U. G. Paris, Lyman H. Northrup, 
James C. Roger, Robert S. Coleman, George L. Ferry, 
Randolph Rogers, Charles E. Noble. Cambridge — 
Herman K. Sharpe, R. King Crocker, D. M. Westfall, 
Leonard Fletcher. Greenwich — David A. Boies, 
James J. Lourie, Job G. Sherman, Albert A. Moor, 
Samuel M. Burke, Edmund H. Gibson. Whitehall — 
Robert Doig, Oscar F. Davis, William H. Tefft, J. San- 
ford Potter, James Spencer. Fort Ann — Pettish Jak- 
way, Silas P. Pike. Argyle— Henry 8. Dodd, J. G. 
Safford. Johnstown — McIntyre Fraser, John M. Car- 
roll, John Stewart, Martin McMartin, Donald Mc- 
Martin, Borden D. Smith, Charles T. Boone, James A. 
Dennison, John Wells, Jerry Heck, William Wait, 
Edwin Baylies. Gloversville— Hiram 8S. Parkhurst, 
Asa D. L. Baker, Clayton M. Parke, Ralph Glasgow. 
Northville — John McKnight, John Patterson. Broad- 
albin — Richard H. Rosa. Castleton Corners — Alvin 
C. Bradley. Richmond, 8. I.—Henry B. Metcalf, 
Wm. C. Hornfager, 8. D. Stephens, Jr. New Brighton, 
S.I.—Tompkins Westervelt, Robert E. Robinson, 
John Duer, D. J. H. Wilcox, Augustus Prentice, R. H. 
L. Finch, Theodore C. Vermilya, Theodore C. Ver- 
milya, Jr., J. J. Thomasson, Theodore E. Leeds. 
Northfield, 8S. I.— Thomas W. Butts, George Bow- 
man, John M. Martin. Port Richmond, S. I.—Johu 
Crook, John P. Victory, Alfred De Groot, Sidney F. 
Ransom, Dewitt Stafford, Andrew B. Chalmers. West 
New Brighton, 8. I.—Thomas B. Browning, George 
H. Carry, Sidney De Kay, Jos. Swift Richards. Sta- 





pleton, S. I.— William M. Mullen, Theodore Frean, 
Geo. J. Greenfield, Samuel B. Wood, Samuel Marsh, 
James Mac Namee, Jas. Buchanan Henry. Anna- 
dale, 8S. 1.— John H. Hedley. Tottenville, 8. 1.—Wal- 
ter T. Elliott. Southfield, S. I1.—Wm. W. McFarland, 


B. W. Huntington. Newdorp, 8. I.—Nathan J, 
Wyette. 
——_@——————— 
CORRESPONDENCE. 


ACTIONS ON PROMISES MADE FOR THE BENEFIT OF 
THIRD PERSONS. 


To the Editor of the Albany Law Journal: 

Sir—I remember reading, with great interest, an 
article which appeared last spring in the LAw JOURNAL 
(May 20, 1876), entitled ‘*Actions on Promises Made for 
the Benefit of Third Persons.’’ In the course of this 
article you reviewed the New York cases upon the 
nature of the liability of a grantee who assumes a 
mortgage to the mortgagee, and you criticised par- 
ticularly the case of Thorp v. The Keokuk Coal Co., 48 
N. Y. 253. In this case it was held that the purchaser 
of mortgaged premises who assumed the payment of a 
mortgage was liable unconditionally to the mortgagee, 
although the grantor with whom the promise to as- 
sume the mortgage was made was only liable to the 
mortgage upon condition that recourse should first be 
had to the land. The promise made by the purchaser 
to the grantor was held to inure directly to the benefit 
of the mortgagee; so that he could be sued at once for 
the mortgage debt, although his grantor could not be 
sued until after a foreclosure of the mortgage. You 
urged that this decision was not sound on principle, 
and you pointed out that it was not supported by the 
authorities on which it is based; that it was in op- 
position to the decision of Chancellor Walworth in 
King v. Whitely, 10 Paige, 465, and that it is not quite 
consistent with the opinion of the Court of Appeals in 
Garnsey v. Rogers, 41 N. Y. 234. 

It may be interesting to you to learn that your criti- 
cism is justified by a recent decision of the Court of 
Chancery of New Jersey, which has been affirmed by 
the Court of Appeals in a careful opinion. The opin- 
ions have just been published in the last volume of the 
Equity Reports. 

The subject is one of special importance at this time, 
when mortgaged premises are frequently sold for much 
less than the amount of the debt; and the legal ques- 
tion is one which has attracted considerable attention 
from the members of the bar, I will therefore take the 
liberty of giving you an abstract of the decision. The 
case is as follows: 

Crowell vy. Currier, 12 C. E: Green, 152; Crowell v. 
Hospital of St. Barnabas, id. 650. Currier conveyed 
certain mortgaged premises to the hospital of St. Bar- 
nabas, subject to a mortgage which was assumed by the 
hospital. The hospital afterward reconveyed to Cur- 
rier, subject to the mortgage, which he in turn assumed 
to pay. An assignee of the mortgage, who obtained it 
before the reconveyance, afterward filed a bill to fore- 
close, and prayed for a decree for the deficiency against 
the hospital. The decree was refused. The decisions 
in both courts were substantially upon the same 
grounds. It was held that a stipulation in a deed of 
conveyance, inter partes, that the grantee shall assume 
and pay a mortgage on the premises is a contract with 
the grantor simply for his indemnity and not a con- 
tract with the mortgagee. That the right of the mort- 
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gagee to a decree for the deficiency against a purchaser 
who has assumed the mortgage does not arise from 
any vested right in the mortgagee by virtue of the 
stipulation of the grantee with the grantor. It rests 
merely on the doctrine of the courts of equity that a 
creditor is entitled to any security remaining in the 
hands of one who stands in the position of a surety for 
the debt, and that he may proceed directly against the 
person ultimately liable in order to avoid circuity of 
action, and that the liability of the purchaser to the 
grantor having been extinguished by the reconveyance 
the purchaser does not remain liable to the mortgagee. 
The contract of indemnity having been rescinded 
(without fraud) by the parties to it the mortgagee is 
not entitled to a decree for the deficiency, founded 
upon such a stipulation in the deed. 

It will be seen that this case places the liability of 
the purchaser upon the ground upon which it was 
placed by Chancellor Walworth, in King v. Whitely, 
and by all the earlier cases, that it is opposed to the 
idea of a contract made with one person conferring an 
absolute right of action upon a third person, and also 
that it extends the principle of the case of Garnsey v. 
Rogers beyond the limit which was set to it by the 
jndge who delivered the opinion. In this case it was 
held that if a mortgage is assumed in a deed which 
was given only as security for a debt, and with the 
expectation of a reconveyance, the person who as- 
sumed the mortgage did not remain liable after he had 
reconveyed the property, but the court was careful to 
distinguish this case from a case in which the convey- 
ance was absolute. This, however, was doubtless 
done in deference to the decisions in the case of Beers 
v. Beers, 24 N. Y. 178, and it can hardly be doubted 
that if a case similar to this in New Jersey should now 
come before the courts of New York it would be deci- 
ded in the same way. K. 

NEwARE, N. J., March 16, 1877. 


THE ELECTORAL COUNT. 


To the Editor of the Albany Law Journal: 


Sir.—I have read with much interest the able arti- 
cle of Rev. Dr. Spear on the subject of the electoral 
count, published in your paper of March 24. But to 
my mind the learned author fails to draw the line of 
distinction between the meaning of the terms ineligi- 
bility and disqualification. The one has reference to 
the time of election or appointment to, and the other 
to the time of entering into or of becoming invested 
with the title to, an office. 

For instance, the constitutional requirement that 
“no Senator or Representative, or person holding an 
office of profit under the United States, shall be ap- 
pointed an elector,’’ makes such persons ineligible to 
be appointed. To say that a person coming within 
the constitutional prohibition may be appointed not- 
withstanding, is to nullify the constitution. The 
object to be attained by the framers of the constitu- 
tion was to prevent the use by the general government 
of an undue influence over the States in their appoint- 
ments of electors. The fear was that the influence of 
an administration in office would be exerted to per- 
petuate itself or its party in power. If an administra- 
tion may exercise the whole weight of its patronage and 
authority to accomplish that which the constitution 
intended to forbid its doing, if it succeed in having its 
Senators and Representatives, its collectors, marshals, 
postmasters and other official satellites, appointed 





electors of president and vice-president, is it not 
absurd to say that the force of the prohibition may 
be evaded by having these persons to resign their offices 
before the day on which the electors meet to cast their 
ballots? The next day they may be reappointed. This 
very thing happened in the matter of an ineligible 
Louisiana elector of last year. 

None of the cases cited meet this view of the case. 
As to those cases where the question was whether a 
person was qualified to hold a seat in Congress, they 
are not authority to support the principles enunciated 
by Dr.S. The language of the constitutional prohibi- 
tion is different, the time at which it takes effect is 
different, and the evil to be cured is different. The 
constitution provides that ‘‘no person holding any 
office under the United States shall be a member of 
either house during his continuance in office.”” And 
‘*no person shall be a Representative who shall not 
have attained to the age of twenty-five years.”’ In 
the language of Chief Justice Chase, as quoted by Dr. 
S., ‘‘these provisions operate on the capacity to take 
office.”’ They relate to the time of induction into 
office. And, by strict construction or liberal, they 
could hardly be made to attach a disqualification at a 
different time. 

Dr. 8S. says: ‘‘In all these cases (referring to cases of 
ineligibility as well as disqualification) the disqualify- 
ing inhibitions relate directly to the capacity of the 
persons to receive office and discharge its duties, 
rather than to that of the people or State to appoint 
or elect them to office.’’ Is this true? If so, what 
becomes of that inhibition in section 2, article 1, 
of the constitution, which says that ‘‘no person shall 
be a representative * * who shall not, when 
elected, be an inhabitant of that State in which he 
shall be chosen?’’ There are several disqualifications 
recited in the section named; but only this one of 
them is to affect the status of the person at the date of 
the election. Would the election of a non-resident 
of the State to Congress operate merely as a curable 
disqualification? Is not residence rather a condition 
precedent, the absence of which renders the election 
void? And is not the same rule applicable to presi- 
dential electors who come within the meaning of that 
clause of the constitution which pronounces them not 
eligible to be appointed? 

The authorities concur in holding that votes for an 
ineligible person do not have the effect to elect him. 
If arespectable authority can be found, holding that 
the effect of a majority of votes cast for an ineligible 
candidate is to confer upon him any right to the office, 
under any circumstances, it has escaped my attention. 
In such a case there is no election. Ineligibility is not 
curable after election. 

The result is well stated in People v. Clute, 50 N. Y. 
451, a case referred to by Dr. Spear. The court there 
use this language: ‘“*The language (of the statute) is 
not that he shall not hold, but that he shall not be 
elected or appointed to hold, and operates upon the 
very first step in the process toward holding, and stops 
that. He can never hold but by appointment or elec- 
tion, and the act says he shall not be eligible to that 
election or appointment. So that he never can begin 
to hold.” 

Under the English rulings, when the voters, at the 
time of voting, had notice of the ineligibility of a can- 
didate their votes were not counted, and they were 
held not to have voted; so that a minority candidate 
was thus some times declared elected. The American 
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rule is better, and is that there is no election when 
the candidate receiving a majority of votes is ineli- 
gible. See the numerous cases named in the opinion 
of the court in People v. Clute, swpra, and also a case 
in point, Sublett v. Bedwell, 47 Miss. 266. 

Houuy Sprrine, Miss., March 31, 1877. 


—_————__..——_———— 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, April 
8, 1877: 

Judgment affirmed, with costs — Arkell v. The Com- 
merce Insurance Co.; Eppendorf v. The Brooklyn 
City and Newtown Railroad Co.; Thursby v. Lidger- 
wood; Elverson et al. v. Vanderpoel; Cockroft v. New 
York and Harlem Railroad Co.; Stanton v. King, im- 
pleaded. Motion for reargument denied, with $10 
costs — Augsbury v. Flower.—— Orders of General,and 
Special Terms reversed and motion granted, without 
costs to either party — Cormier v. Hawkins.—— Order 
affirmed, with costs— National Broadway Bank v. 
Miller.—— Order affirmed, without costs as to either 
party in this court — Devlin v. Devlin. —— Appeal dis- 
missed, with costs —In the matter of the application 
of the President, etc., of Delaware and Hudson Canal 
Company to acquire and perfect title to lands of John 
P. Adams. 





nines 
NOTES. 


THE New Zealand colonial court of last resort has 

suffered the loss of all the written judgments ren- 
dered at its last sitting. The New Zealand Jurist 
says: ‘One of them, fortunately — McBride v. Brog- 
den—has been printed, and will, consequently, de- 
scend to posterity. The others may be found, or may 
not. If not, there will be no reports, unless it should 
happen that the original drafts have been preserved. 
This calamity has happened more than once in this 
district.’",-——The Washington Law Reporter complains 
of the records of deeds in the District of Columbia, 
that they are written in an illegible hand, and inti- 
mates that the handwriting of females is seldom of a 
character to fit it for recording purposes.—— The 
Southern Law Review is hereafter to be published bi- 
monthly, and we are glad of it, for the Review is one 
of those good things of which we cannot have too 
much. 


Judge Lowell, United States District Judge for the 
District of Massachusetts, in the case of In re Sawyer, 
decided on the 20th ult., thus animadverts upon one of 
the usual features of bankrupt practice: ‘*‘ The account 
rendered in this case brings to view one of the weak 
points of this, as of all other bankrupt laws, the 
temptation which assignees are under to exhaust the 
assets in unwarrantable charges. The assignees in this 
case have received about $6,000, and the charges for 
legal services are about $2,000, [and for the assignees 
themselves $1,200. These are all disallowed. For 
their services the assignees may have the commissions 
established by the rule of the Supreme Court, and no 
assignees are ever to have more without my order, as 
I have already decided. For counsel fees I allow the 
sum of $200. I disallow the item of $100, paid to the 
register’s clerk. In this case the debts, not exceeding 
$50 each due the workmen, are more than enough to 





absorb the fund, and I wish to repeat that where there 
are debts due workmen, which are privileged, the as- 
signee has no moral right to take their money in liti- 
gation for the supposed benefit of the general cred- 
itors. If the latter want litigation, they must pay 
forit. In future, I shall allow no counsel fees, in such 
a case, until the privileged debts are paid in full. Ido 
not think it necessary, in most cases, that the work- 
men should be put to the expense of proving their 
debts, and the estate to the very considerable cost of 
paying their dividends in due and regular form.” 


The Bank of England will not accept a certificate of 
the Registrar-General of the death of an individual 
as proof of such fact, but is satisfied if proof of burial is 
produced. The directors, probably, think that a man 
is not certainly dead until he is buried.— Judge 8. 
C. Hastings, of San Francisco, has offered to deposit 
$100,000 with the treasurer of California, on condition 
that the State shali promise to pay seven per centum 
a year forever to the University of California, the 
amount thus received to be divided into two parts, one 
of $4,000 and the other of $3,000, the former to be used 
at first to purchase books for a law library, and the 
latter for a professor’s salary. Edgar M. Marble, 
of Michigan, heretofore principal law clerk of the In- 
terior Department, succeeds to the position of assist- 
ant attorney-general for that department.—— The Bar 
Association of Washington opposed the appointment 
and confirmation of Frederick Douglass as marshal of 
the District of Columbia. 





A singular step has been taken, says the Manchester 
Guardian, by the Prussian Ministerof Commerce He 
has addressed a circular to the various chambers of 
commerce, asking their opinion upon the desirableness 
of limiting the credit to be accorded among merchants 
for goods by legal enactment. It appears to be thought 
that the credit system may have been carried too far, 
and may thus have become a contributory cause to the 
prevailing commercial depression.——The case of 
Manisty v. Kenealy, in which the benchers of Gray’s 
Inn sought to obtain from Dr. Kenealy possession of 
the chambers occupied by him, has at length, says the 
London Doily Telegraph, been brought to a close by 
the learned doctor paying Messrs. Iliffe, Russell & 
lliffe, solicitors to Gray’s Inn, the sum of $221 2s. 11d., 
being the amount of taxed bills in the case. Dr. 
Kenealy, in his letter inclosing his draft for the 
amount, says: He does this under the distinct threat 
of ‘execution’? conveyed in Messrs. Iliffe’s letter. 
He does it because he is forced, and not as an ad- 
mission that it is fairly due. The chambers, as is gen- 
erally known, were given up some months ago by Dr. 
Kenealy. 

A somewhat novel defense was interposed in the case 
of Powell v. Owen, before the English High Court of 
Justice. The plaintiff remained for some time at an 
hotel kept by a widow, and stabled his horses there. 
Upon the widow’s death the defendants, her legal 
representatives, brought an action against the plain- 
tiff for the amount of £30 14s. 3d., a debt alleged to 
have been incurred by him during his stay at her 
house. He replied that he was engaged to be married 
to the landlady, and was not a guest at the hotel, but 
was assisting her in its management. No decision has 
yet been rendered. 
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CURRENT TOPICS. 


\ HEN our forefathers organized, on this side of 

the water, the body politic, it is not surprising 
that they followed, as closely as they were able, the 
institutions with which they were familiar in the 
mother country. In making the divisions of a col- 
ony, Which were found necessary for the purposes of 
local government, they naturally called these divis- 
ions counties, as like divisions of England were 
called, and it easily followed that the officials hav- 
ing charge of the public affairs of these divisions 
were given the same names, and were clothed with 
the same powers as were the county officers across 
the sea. 
who was called sheriff, and nearly all of the execu- 
tive duties necessary in the county were imposed 
upon him. 
that it was not proper for a sheriff to perform cer- 
tain acts of an executive, or partly executive char- 
acter, and so another official was created, called a 
coroner, and he was charged with these duties, and 
was also clothed with the powers of sheriff in all 
cases in which a sheriff happened to be interested. 
As this officer existed in England he was reproduced 
in America, and now every county has one or more 
coroners. 


A chief executive officer was appointed, 


But it had been thought, in England, 


In early days, when only intelligent men 
were selected to fill political places, the coroner 
proved of some use in perpetuating testimony in 
cases of homicide, but since the incoming of ignor- 
ant and dishonest persons into local politics, the office 
has furnished only a means of drawing money from 
the public treasury for the benefit of professional poli- 
ticians, and now and then an instrument for securing 
evidence upon which to found a defense to a fire 
insurance policy. The legislature of Massachusetts, 
therefore, believing that the office has outlived its 
usefulness, proposes to do away with it, and rele- 
gate the duties connected with it, so far as the ex- 
amination of cases of death by violence are con- 
cerned, to the ordinary courts, in connection with 
what is styled a medical examiner. This officer is, 
in case of death, to make a physical examination 
of the body, and report what he finds. The rest of 


the work usually performed by the coroner and his 
jury, such as the examination of the witnesses, the 
application of the law to the facts, and the making 
up the verdict, is to be done by the inferior courts. 


Von. 15.— No. 15. 





We suppose the law will pass, and if its results are 
what are anticipated, that other States will in time 
also do away with the coroner. 


To what extent what is known as expert testi- 
mony ought to be allowed is a question that has, 
during the last ten years, given considerable trouble 
to the courts. There are occasions when such testi- 
mony appears to be absolutely necessary to secure 
an intelligent determination of matters in issue, 
and, consequently, it can never be entirely dis- 
pensed with. In cases of murder by poisoning, for 
instance, the testimony of those who have specially 
studied the nature of poisonous substances and their 
effect upon the human system, as to whether the event 
which is the subject of investigation resulted from 
poison or not cannot be dispensed with. In cases tried 
by the court, or by a referee, there is little danger in 
introducing testimony of this nature, because the in- 
dividual who is to pass upon such testimony receives 
it for just what it is, and is worth. To the judge 
or referee, the statement of an expert as to what 
a certain series of facts indicates, is no more than 
an opinion, an opinion, indeed, entitled to the 
highest consideration, but one that is possibly 
wrong, and even when not opposed to the counter- 
statements of another expert, to be accepted only as 
a guide to the conclusion. With a jury, however, 
the case is different; what an expert swears to is 
taken as a statement of fact, to be believed or not 
believed, according to the credit that is given to 
the witness. This is what renders such testimony 
peculiarly dangerous. An expert may often deter- 
mine a case by an opinion which is given on the 
side that calls him, and which paid him to give just 
such an opinion, and we have no doubt that erro- 
neous verdicts often result from this kind of testi- 
mony. The courts, of late, have undertaken to 
limit the range of expert testimony, but, as long as 
it is admitted, it will be difficult to properly control 
its effect. 


The Supreme Court of the United States have 
settled the dispute between the Centennial Board of 
Finance and the government as to the surplus aris- 
ing from the exhibition receipts, by deciding that 
the government must be paid the money advanced 
by it before the stockholders of the exhibition asso- 
ciation can come in for a share. This result was not 
wholly expected, indeed, we believe that the matter 
was taken into the courts principally for the purpose 
of protecting those having charge of the fund 
against liability for dividing the same among the 
stockholders. Yet, when the act making the appro- 
priation was passed by Congress, it was understood 
that the money was merely to be loaned, and not 
given. It was expected, however, at that time, 
that the exhibition would prove a great financial 
success, and it was only when it was discovered 
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that it would not be, that the theory of a gift was 
advanced. The Supreme Court have settled the 
matter in accordance with the statute, and to the 
satisfaction of the country at large, if not to that 
of the people of Philadelphia. ° 


The probabilities concerning the Revision are 
these: The Commission will be continued until 
next spring, but, upon the offer or suggestion of 
Mr. Throop, without salary. The thirteen chapters 
adopted last winter are to remain upon the statute 
books after numerous amendments. The nine 
chapters reported this year are not likely to be 
adopted at present. As these chapters are the com- 
plement of those already adopted, and with them 
form an integral system of procedure, they should 
go into operation at the same time with the first 
thirteen chapters. With only a half system, such 
as those chapters constitute, the utmost confusion 
is likely to be created. If the whole constitute a 
system of any value, there must be an interdepend- 
ence among the several parts that would render any 
one part inadequate without the others.: There is 
no especial haste. The profession, alike those in 
favor of and those opposed to the Revision, are 
most unmistakably opposed to any fragmentary 
procedure, and would much prefer that the whole 
matter should be postponed until the whole can take 
effect at once. Were the exigencies much greater 
there would hardly be excuse for a half measure 
where so much is depending; but, with a procedure 
that has served us well fora third of a century, 
there is no possible reason why we should not have 
the whole or none. It is our opinion, and, we be- 
lieve, the opinion of the great body of the legal 
profession, that the new Code ought not to go into 
effect earlier than May of next year. By that time 
the Code, as a system, will have been before the 
profession long enough for them to have become 
familiar with it. 


The reprieve of Phair, who was convicted of 
murder and sentenced to be hanged in Vermont, and 
the circumstances leading to such reprieve, render 
the case one of more than ordinary interest to those 
conversant with criminal jurisprudence. As will 
be remembered, Phair was convicted of a murder 
committed in Rutland over two years ago. At the 
trial he attempted to establish an alibi by showing 
that he was in the neighborhood of Providence, R. 
[., at the time the deed was reported to have been 
committed ; but a Boston pawnbroker identified him 
as the person who pawned the murdered woman’s 
property, and he was convicted and sentenced to be 
hanged. On the morning of the day his execution 
was to take place, a resident of Boston, whose atten- 
tion was attracted to the circumstances of the defense 
interposed, remembered that he met a man answering 











the description of Phair, on a railway train, near 


Providence, at the time Phair claimed he was in 
that locality. He communicated with the police of 
Boston, and was shown a large number of photo- 
graphs, among which was one of Phair. He selected 
this one as being that of the man he had met on the 
train. <A telegraphic dispatch was sent to the 
governor of Vermont, informing him of this newly- 
discovered evidence. He at once directed that the 
execution of the sentence be postponed, which di- 
rection reached the sheriff who was to carry it out 
less than an hour before the time he had fixed for 
If the result of the 
newly-discovered evidence shall be to establish the 
truth of the defense set up, the case will afford 
another exemplification of the unreliability of testi- 
mony as to identity. 


the performance of that duty. 


The narrow escape of the 
defendant from an ignominious death gives the case 
a dramatic interest, and will call to the mind of 
many the remarkable case of the Boornes, which has, 
for half a century, furnished a theme for novelists 
and for defendants’ attorneys in trials for crime, and 
which, by the way, happened in a county of Ver- 
mont adjoining that in which Phair was convicted. 
If Phair should now escape, the criminal jurispru- 
dence of Vermont, in which a trial for murder very 
seldom occurs, will be distinguished by two in- 
stances of the conviction of men for crimes of 
which they were afterward shown to be innocent, 
both being rescued by a chance when almost under 
But alas for Vermont 
justice, it is said that he cannot now escape even if 


the shadow of the gallows. 
he be innocent, since the machinery of the law has 
been exhausted. He cannot have a new trial, there 
is no provision for a stay, the legislature is not in 
session, and the Governor’s power longer to reprieve 
is denied. 


The temperance agitators have achieved a victory 
before the Court of Appeals of this State, in the 
case of People v. Smith, reported in our present 
issue, wherein it is decided that the excise law does 
not permit the issue of a license to sell spirits to 
be drank on the premises, to any persons except inn- 
keepers. This will render the prosecution of the 
traffic illegal in the thousands of places variously 
denominated as saloons, sample-rooms, etc., which 
if the law is enforéed the 


crowd the State, and 


agitators against strong drink will be gratified with 
We do not, however, 


a multitude of convictions. 
anticipate a cessation of the sale of liquor by the 
glass in the places mentioned. There was, before 
1870, no pretense that a license could be given to 
sell elsewhere than in inns, yet saloons and sample- 
rooms flourished. The law is, by the decision of 
the Court of Appeals, placed exactly as it was un- 
derstood to be before the act of 1870, and there is 
no greater liability incurred by those violating it 
now than there was then. 
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The people of Georgia intend to make some 
changes in their State constitution, not least among 
which is a reorganization of the judicial system. 
The press and bar of the State are discussing as to 
the character of the reorganization, about which 
there are as many different notions as there are in- 
dividuals who take an interest in the matter. There 
seems, however, to be harmony in one thing, and 
that is that the present mode of appointment of 
judges by the governor, with the consent of the 
senate, ought not to continue. As to a substitute 
for this mode, those offering it are at loggerheads, 
but, if any change is made, there is little question 
that it will be toa choice by popular vote. We 
think, however, that if the leaders of public opin- 
ion in Georgia could experience a little while the 
blessings of aninferior judiciary, chosen by the 
people, they would not be in a hurry to change 
their present system. 


The following bills of general interest were intro- 
duced in the legislature during the past week: Re- 
lating to the sale of eggs, declaring that a pound 
and one-half avoirdupois weight shall hereafter con- 
stitute a dozen; relating to the publication of legal 
notices, making provision in certain cases for, publi- 
cation in the German language ; amending the excise 
law so as to autharize the sale of liquors at places 
other than inns. This last bill is intended to make 
the law what it was generally understood to be be- 
fore the recent decision of the Court of Appeals in 
People v. Smith. The bill authorizing the taxation 
of insurance companies failed to pass the Senate, 
but a new bill has been introduced authorizing a 
tax of two and one-half per cent upon the premiums 
received. The bill to incorporate the State Bar Asso- 
ciation was reported favorably in the Assembly. 
The Senate passed the bill permitting aliens to hold 
real estate. The provisions of this enactment are 
of a sweeping character, and take away all dis- 
crimination in the matter between resident aliens 
and citizens. We have now some hope that the 
bill may become a law. 

a 
NOTES OF CASES. 

N Third National Bank v. Boyd, 44 Ind. 47, bonds 
to a large amount were, under an arrangement 
between the bank and a customer, deposited with 
the bank as collateral security, for such sums as 
then were or should be thereafter due to it from 
such customer. The customer made deposits, and 
also borrowed money from time to time, sometimes 
owing the bank and sometimes not, but having money 
therein to his credit. Subsequent to July, 1872, the 
customer was not indebted to the bank, but the 
bonds were not withdrawn, but left with the bank 
under the original agreement. In August, 1872, 
the bank was entered by burglars, and certain of 
the bonds stolen, This action was brought for the 





value of these bonds. The court held that the con- 
tract entered into by the- bank was not a mere gra- 
tuitous bailment; that the bank had, within the 
terms of the national banking law, power to enter 
into such contract; that the obligation of the bank 
as to safe-keeping did not cease when the customer 
had paid the debt secured by the bonds, and that, 
if the bonds were stolen in consequence of a failure 
to exercise such care and diligence in their custody 
as at the time banks of common prudence -usually 
bestowed in the keeping of similar property belong- 
ing to themselves, the bank was liable for the loss. 
In respect to the right of the bank to make a contract 
of the character mentioned and to receive the cus- 
tody of the bonds, the decision accords with that in 
numerous cases: Wiley v. First Nat. Bank of Brat- 
tleborough, 47 Vt. 546; First Nat. Bank of Lyons v. 
Ocean Nat. Bank, 60 N.Y. 278; Erie Bank v. Smith, 
3 Brewst. 9; Maitland v. Citizens’ Nat.‘Bank, 40 Md. 
540. It has been held, however, that a national bank 
cannot receive special deposits, either gratuitously 
or for hire. See cases supra, and also Foster v. Hssex 
Bank, 17 Mass, 497. 


The Common Pleas Division of the English High 
Court of Justice, on the 12th of January last, in the 
case of Humphreys v. Cousins, 36 L. T. Rep. (N. 8.) 
180, decided that an occupier of land can recover 
against an adjoining occupier for damages caused 


by noxious substances coming on to his premises, in 
a way in which he is not bound to receive them, 
from any artificial structure on the adjoining prem- 
ises, although the adjoining occupier is ignorant of 
the facts which cause the injury, and there is no 
negligence. In this case plaintiff and defendant 
occupied adjoining premises. An old drain com- 
menced on defendant’s premises, passed under other 
houses, came back through defendant’s premises, 
and then passed under plaintiff's. The drain got 
out of repair under defendant’s premises, whereby 
sewage and water escaped into plaintiff’s premises, 
and caused damage. Defendant did not know that 
the drain turned back through his premises and 
under plaintiff's, or that it was out of repair, and 
was not guilty of negligence. The court held that 
plaintiff was entitled to recover. The case is dis- 
tinguished from Smith v. Kenrick, 7 C. B. 515, and 
that class of cases where water or other matter 
comes naturally from the land of one adjoining 
owner on to that of another. Smith v. Agawam 
Canal Oo., 2 Allen, 355. In the case of Pizley v. 
Clark, 35 N. Y. 520, a defendant was held liable for 


erecting a dam, whereby water was caused to per- 
colate through the natural banks of the stream, to 
the injury of plaintiff's adjoining property. See, 
also, Fletcher v. Ryland, L. R., 1 Exch. 265; 8. C., 
L. R., 3 H. L. 880; Smith v. Fletcher, 20 W. R. 987; 
Broder vy. Saillard, L. R., 2C. D. 692; Ashby v. White, 
1 Sm. L. Cas. 263, note; Tenant v. Goldwin, 1 Salk. 
360; Wilson v. City of New Bedford, 11 Am. Rep. 
352; 108 Mass. 261. 
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LEGAL ANECDOTAGE. 


T= English delight to do their lawyers honor, 
and the people generally are interested in what- 
ever relates to the profession; many books about 
lawyers — their lives and their peculiarities — have 
been published in England. One of the most inter- 
esting of these is ‘‘ Law and Lawyers, or Sketches 
and Illustrations of Legal History and Biography. 
Portraits. 2 vols.; 8vo. London, 1840.” 

We find in these two volumes frequent mention 
of eminent lawyers and judges from the time of 
Sir Thomas More down to the year in which the 
book was written. We are told of their education, 
their early struggles, their successes, and of their 
eccentricities. We see them at the bar, in parlia- 
ment and onthe bench. We see what literature 
has done for the profession, and what the profession 
has done for literature. Many of the best English 
lawyers were not only good lawyers, they were 
also good scholars. Sir Frederick Pollock was the 
senior wrangler of his year, and the next year was 
elected Fellow of Trinity College, Cambridge. 
Lord Lyndhurst was second senior wrangler and 
second Smith’s prizeman, and was also a Fellow of 
Trinity. Sir Nicholas Tindal was first medalist and 
senior wrangler; Mr. Justice Littledale was senior 
wrangler and first Smith’s prizeman. Lord Lang- 
dale was senior wrangler and first medalist. Mr. 
Baron Alderson was senior wrangler, first medalist, 
and first Smith’s prizeman — three prizes that have 
very seldom been taken by one man. They were 
the highest honors, both in classics and mathematics, 
which his university could bestow. During his 
course he gained the Sir Thomas Browne medal for 
the best Greek and Latin epigrams, and the mem- 
bers’ prize for the Latin essay, and was also elected 
Fellow of his college. A lawyer once applying to 
him while on the bench for a nolle prosequi, pro- 
nounced the penultimate syllable of prosegui long. 
‘*Stop, sir,” said Alderson, ‘‘consider that this is 
the last day of term and don’t make things unneces- 
sarily long.” Dr. Donaldson, the eminent classical 
scholar, in answer to some reflections that had been 
made in parliament on the Civil Service examina- 
tions in Greek and Latin, called attention to Alder- 
son’s scholarship, and particularly to a note by 
Alderson in vol. 4, p. 129, of Barnwell & Alderson’s 
Reports, on the verb edo, His knowledge of mathe- 
matics secured his retainer for the contestants before 
the committee of the House of Lords when the 
bill for the London and Birmingham Railway was 
before that house, and to him was confided the duty 
of cross-examining George Stephenson. He suc- 
ceeded in confusing Stephenson with his figures, 
but the engineer could not be confused by the facts, 
and answered, when Alderson endeavored to show 
that it was impossible to get a steam engine with 





cars attached around a sharp curve, that all he knew 


about it was, that he had done it. 

Lord Eldon, Mr. Justice Taunton and Lord Ten- 
terden each took the Chancellor’s English Essay 
Prize. Eldon’s subject was the Advantages and 
Disadvantages of Foreign Travel; Tenterden’s, 
the Use and Abuse of Satire, and Taunton’s was 
Popularity. John Taylor Coleridge won the chan- 
cellors’ prizes for prose composition, both in Latin 
and in English. Foss says this has happened only 
three times since the foundation of the prizes — the 
three conquerors being Coleridge, Rev. J. Keble and 
Henry Hart Milman, Dean of Canterbury. The 
subject of Coleridge’s English essay was Etymology, 
Chief-Justice Cockburn, while at college, gained 
prizes for the best exercises in English and Latin, 
and afterward for the English essay; Lord West- 
bury distinguished himself by attaining a place in 
the first class in classics and in the second class in 
mathematics, and was elected Fellow of Wadham 
College, Oxford; Mr. Justice Maule was senior 
wrangler, and Fellow of Trinity College, Cambridge; 
Lord Wenleysdale was a fifth wrangler, and senior 
chancellor’s medalist ; Vice-Chancellor Shadwell was 
a seventh wrangler, a chancellor’s medalist and 
Fellow of St. John’s College, Cambridge, and Vice- 
Chancellor Wigram was a fifth wrangler, and Fellow 
of Trinity College, Cambridge. From this list it 
would appear that it does not necessarily follow 
that because a man has taken prizes at college he 
will not take any after he has left college. Dr. 
Donaldson has said that the honor of being senior 
wrangler is worth $50,000 in the prestige, and other 
advantages it gives to the student gaining the honor. 

But all English judges were not learned in the 
languages. We are given in the book referred to 
at the head of this article several instances of Lord 
Kenyon’s want of scholarship and good taste. The 
writer of the book is reminded, by Kenyon’s ora- 
tory, of a young Irishman’s account of the first bar 
speech he ever heard: ‘‘ Your Lordships perceive 
that we stand here as our grandmother’s adminis- 
trators de bonis non; and really, my Lords, it does 
strike me that it would be a monstrous thing to say, 
that a party can now come in, in the very teeth of 
an act of Parliament, and actually turn us round, 
under color of hanging us up, on the foot of a con- 
tract, made behind our backs.” 

Robert Henley (Lord Northington) is said to have 
been ardently attached to port wine. George III 
gave him permission to abolish the Wednesday and 


Friday evening sittings in chancery, during term, in 
order that he might have time to finish his bottle 
comfortably at his leisure. He once refused to refer a 
complicated account to the master in chancery, say- 
ing he would as soon think of sending his watch to 
a blacksmith to be fixed; he referred it to two mer- 


chants. He, like Lord Thurlow, was a hard swearer. 
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When on the point of death he is said to have ex- 
claimed, ‘‘ I'll be damned if I am not dying!” 

Lord Northington, one day while out walking, 
picked up a handsome ring, and was immediately 
accosted by the gentleman who had lost it, who in- 
vited the Chancellor to drink a bottle of wine with 
‘him. They went to a neighboring tavern, and dis- 
cussed the news of the day over their bottle. Soon 
friends of the gentleman entered, the conversation 
became general, and a game of hazard was proposed, 
but one of the company objected, in an undertone, 
but loud enough to be heard by the Chancellor, 
‘‘ pick the old flat’s pockets at once.” The Chan- 
cellor then discovered himself, and requested them 
to tell him why they took him to be a flat. One of 
them replied: ‘*We beg your Lordship’s pardon, 
but whenever we see a gentleman in white stockings 
on a dirty day, we consider him a regular pigeon, 
and pluck his feathers.” It has been suggested 
that this is the origin of the word ‘‘blackleg,” as 
applied to gamblers. 

Lord Thurlow was distinguished more for his 
knowledge of the world than for his knowledge of 
the law, and was more talked about as a politician 
than as a judge; yet, as an equity judge, he was no 
disgrace to the best of his predecessors. He lived 
a life that would not be tolerated now in one in his 
high position. ‘Notwithstanding his gruffness he 
wasa favorite with the ladies, and owed to one, the 
Duchess of Queensbury, who was the great grand- 
daughter of a lord chancellor (Clarendon), his first 
rise in his profession. It was her influence with 
Lord Bute that secured his appointment as king’s 
counsel. 

Thurlow was Lord Chancellor at the same time 
that the younger Pitt was Prime Minister. Both of 
them were men of great haughtiness and pride, and 
very frequently disagreed at meetings of the Cabinet. 
Once Pitt claimed that the Latin language was 
superior to the English, and cited, as an instance, 
the fact that two negatives (in Latin) made a state- 
ment more positive’ than an affirmative in English. 
‘“‘Then,” exclaimed Thurlow, ‘‘your father and 
mother must have been two negatives, to have made 
such a positive fellow as you are!” 

He claimed for himself the distinctive epithet of 
the king’s friend, and was for years a strenuous and 
violent supporter of the government. Speaking of 
the King in the House of Lords, at the time of his 
first illness, he said, with all the solemnity which 
his air, eyebrows and voice could lend the impreca- 
tion, and with tears in his eyes: ‘‘If I forget my 
sovereign, may my God forget me.” Wilkes, seated 
on the steps of the throne, and eyeing him askance 
with his inhuman squint and demoniac grin, mut- 
tered, but loud enough to be heard by the Chan- 
cellor and many others: ‘‘Forget you! He’ll see 
you damned first.” 

He disliked Richard Pepper Arden, and would 





not consent to his appointment as Master of the 
Rolls until a warrant for putting the Great Seal into 
commission was in preparation. One day, after his 
appointment, Arden, who had been created Lord 
Alvanley, finding himself unwell, sent word to the 
Chancellor that he was unable to sit that day at the 
rolls. ‘*What ails him?” asked Thurlow. ‘‘If 
you please, my Lord,” answered the messenger, “ he 
is laid up with the dysentery.” ‘*‘D— my ——,” 
exclaimed the Chancellor, ‘‘let him take an act of 
parliament — he’ll find nothing so binding as that.” 

It is said that he enjoyed all the conveniences of 
matrimony without the inconvenience of having a 
wife. He had a son by a daughter of the Dean of 
Canterbury, and to this fact the Duchess of Kings- 
ton alluded, on her trial in the House of Lords for 
bigamy. It would appear, from a letter of Horace 
Walpole to the Rev. William Mason, dated April 14, 
1775, that the Duchess had been likened to the 
wife of Bath, and perhaps Thurlow, whe, as Attor- 
ney-General, was conducting the case against her, 
had called attention to the likeness, Looking him 
full in the face she said: ‘‘ That the learned gentle- 
man had dwelt much on her faults, but she could 
assure him that she, if she wished, could also tell a 
Canterbury tale.” She used the same argument 
with him that the wife of Bath used with David, in 
the ballad, The Wanton Wife of Bath. By the 
way, it is recorded of the wife of Bath that, like a 
fashionable lady of the present day, 


‘** Hire hosen weren of fine scarlet rede, 
Ful streite yteyed.” 


Some one lamenting to Thurlow’s brother, the 
Bishop of Durham, that the Chancellor, who was in 
a manner the head of the Church, should have so 
little regard for religion, the Bishop replied that it 
was an error; that no one had greater confidence 
in the truths of religion than the Chancellor. 
“Often,” said he, ‘‘ have I been sitting beside him 
when he has been suffering with the gout, and I 
can assure you, with every twinge he exclaimed, 
‘Oh! Christ Jesus!’ ” 

A lawyer named Crowle, who had acted as coun- 
sel for Sir George Vandepeet in an election scrutiny 
in 1751, was charged with having willfully pro- 
tracted the scrutiny, and with showing contempt to 
the House by calling its orders brutum fulmen. He 
was brought before the bar of the House, and was 
reprimanded on his knees by the Speaker. As he 
arose he wiped his knees with his handkerchief, and 
cooley said ‘‘it was the dirtiest house he had ever 
been in.” Walpole, in his Memories of George II, 
vouches for the truth of this story. While on a 
circuit Crowle was asked if the Judge was not just 
behind. He replied: ‘‘I don’t know; but he never 
was just before.” 

It is said there was once a learned serjeant 
who had been bred an apothecary and accoucheur, 
but had afterward applied himself to the study of 
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the law, and had obtained an extended reputation 
as a lawyer, though his oratorical achievements 
were by no means remarkable. A speech of his 
was taken down and showed to Chief Baron Skin- 
ner, who, instead of laughing at it with the rest of 
the company, gravely observed, ‘‘he thought the 
learned serjeant very ill-treated; for, though it was 
true that he had often delivered other people, it was 
never understood that he could deliver himself.” 
CHARLES H. TRUAX. 





> — 


CONDITIONAL SUBSCRIPTIONS FOR RAIL- 
ROAD AID BONDS— WAIVER 
OF CONDITION. 


HE case of County of Randolph, plaintiff in error v. 
Post, which was recently decided by the Supreme 
Court of the United States, was an action upon interest 
coupons of bonds issued by the plaintiff inerror. By 
an article of the constitution of Illinois, which went 
into effect July 2, 1870, it is provided that ‘“* No county, 
city, town, township, or other municipality shall ever 
become subscriber to the capital stock of any railroad 
or private corporation, or make a donation, or loan its 
credit in aid of such corporation; provided, however, 
that the adoption of this article shall not be construed 
as affecting the right of any municipality to make such 
subscriptions when the same have been authorized 
under existing laws, by a vote of the people of such 
municipality prior to such adoption.’’ Under the 
statutes previously existing, any county, after a vote 
of the people properly taken, was entitled to issue its 
bonds in aid of any railroad company. On the 6th of 
June, 1870, a vote of the people of the county of Ran- 
dolph, duly taken, authorized a subscription for stock 
by the county, etc., and the issue of county bonds in 
aid of the Chester and Tamaroa Coal and Railroad 
Company. This company was, by its act of incorpora- 
tion, vested with all powers necessary to operate mines 
and to construct and operate a railroad, and was au- 
thorized for that purpose to do all necessary acts under 
the general railway law. The subscription authorized 
was made and the county bonds issued. By the terms 
of the contract of subscription, the road was agreed to 
be completed and in operation within eighteen months 
from the date of the subscription, which would be on 
the 27th day of December, 1871. It was claimed, how- 
ever, that it was not completed until January 19, 1872. 
This was disputed, but it was shown that the county 
duly extended the time for completion to February 1, 
1872. The bonds were issued and the county received 
the stock in the company mentioned therefor. In this 
action, the plaintiff in error set up that the bonds were 
not valid under the statute, being issued in aid of a 
mining and not a railroad company, and that if the 
vote originally taken authorized the issue, it was a con- 
ditional authority dependent upon the completion of 
the railroad within the time mentioned. The court de- 
cided adversely to the first defense, and held the county 
estopped by the extension and the subsequent issue of 
bonds, from setting up the second one. It says: “We 


should unreasonably restrict the rights and powers of 
a municipal corporation were we to hold that it did 
not possess the power to alter its legally-made contract 
by waving conditions found to be injurious to its 
interests, or that it could not estop itself like other 
parties to a contract. Bigelow on Estoppel, 464; Moran 





v. Commissioners, 2 Black, 722; Zabriskie v. Cleveland, 
23 How. 400; Pendleton v. Avery, 13 Wall. 297; 1 Dil- 
lon Mun. Corp., §§ 375, 383, 385, 398. 

“In the present case, the county, by an order in 
writing made on the 6th day of October, 1871, expressly 
agreed, for reasons satisfactory to itself, to extend the 
time of completing the road from the 27th day of 
December, 1871, to the Ist day of February, 1879. 
Before that time, to wit, on the 19th day of January, 
1872, it declared the road to be completed to its 
satisfaction, delivered its bonds to the company and 
received its stock in return, which it still holds and 
owns. That this constitutes a waiver and an estoppel, 
which under ordinary circumstances would prevent 
the obligor from raising the objection that the con- 
tract had not been performed in time, the authorities 
leave no doubt. Muller v. Ponder, 55 N. Y. 325; Barn- 
ard v. Campbeli, id. 457; McMarler v. Bank, id. 222; 
Kelly v. Scott, 49 id. 601; Dezell v. O'Dell, 3 How. 215; 
Grand Chute v. Winegar, 15 Wall. 372; Mercer Co. v. 
Hackett, 1 Black, 3386; Gelpcke v. Dubuque, 1 Wall. 175; 
id. 184; County of Moultrie v. Savings Bank, 92 U. 8. 
R. 631; Converse v. City of Fort Scott, id. 503.” 


———__+>_—_—_——_ 


FINANCIAL LAW. 

BrILu oF EXCHANGE; NOTICE oF DIsHONOR. — CER- 
TIFICATE OF DEPOSIT WHEN NEGOTIABLE.— STAT- 
UTE OF FRAUDS; PrRoTEsTED Notge.— Note Pay- 
ABLE IN CURRENCY. 


|* the case of Ex parte Baker, etc., Bellman, decided 

by the English Court of Appeals on the 8th of 
March last, the trustee in the bankruptcy of Bellman 
rejected a proof tendered by the City and County 
Bank in respect to seven bills of exchange of which 
Bellman was the drawer. The bills, which the bank 
had discounted, were dishonored after the appoint- 
ment of the trustee, aud notice of the dishonor was 
given by the bank to Bellman. The bank did not at 
that time know of the appointment of the trustee, 
though it knew of the bankruptcy. The proof was 
admitted by the register, and the trustee appealed, 
contending that the notice of dishonor ought to have 
been given to the trustee. The court held that it was 
sufficient for the bank to give the notice to the person 
whose name appeared upon the bills. The appeal was, 
therefore, dismissed. 

—The Supreme Court of North Carolina in the case 
of Johnson v. Henderson, decided at the January (1877) 
Term, held that certificates of deposit are negotiable 
when expressed in negotiable words ; and their transfer 
to the indorser is governed by the same rules which 
control other promissory notes, the liability of the 
indorser being the same as upon the indorsement 
of promissory notes. To make a bill of exchange 
or promissory note (or certificate of deposit) negotia- 
ble, the promise must be to pay in money. And un- 
less the instrument, on its face, affords every element 
to fix its value, such a paper is only a special contract, 
and is not negotiable. Hence, a promise to pay in 
‘bank stock,” in ‘‘ current bank bills,’’ or in ‘‘ current 
funds,”’ will render the instrument unnegotiable: 

—The Supreme Court of New York at the General 
Term of the Third Department, in the recent case of 
May v. National Bank of Malone, held that an agree- 
ment made by a bank with the holder of a protested 
note to pay the same, said agreement being founded 
on an adequate consideration moving from the maker 
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of the note to the bank, is an original undertaking, 


and does not come within the statute of frauds. The 
court also held that if the promise to pay is made by 
letter, signed by the cashier of the bank, and the 
holder answers and forwards the note for payment, the 
contract is still a valid one, even if it could be con- 
sidered as governed by the statute of frauds. It is 
signed by the party to be charged, the signature of the 
cashier being sufficient under the statute; and it is not 
necessary that the consideration should be expressed. 

—The Supreme Court of Ontario, in the case of Third 
National Bank of Chicago v. Cosby, decided on the 2d 
of March last, a promissory note made in Ontario, 
payable in the United States, is not void for uncer- 
tainty, because payable in ‘‘ American currency.” 

——_-_> 
NOTES OF RECENT DECISIONS. 

Adverse possession: when it begins to run: charitable 
corporation; void lease.— By a lease dated in 1783, the 
then governing body of a charitable corporation 
granted a lease of certain hereditaments belonging to 
the charity for ninety-nine years at a peppercorn rent 
to G. The present governing body brought an action 
to have it declared that the lease was void under the 
statute of 13 Eliz., c. 10, and for possession. The de- 
fendants, the successors in title of G. and their under 
tenants, demurred to the action on the ground that it 
was barred by the statute of limitations. Held. that 
the lease was not void, but voidable by the plaintiffs; 
that adverse possession began to run at the time the 
plaintiffs brought their action, and not at the com- 
mencement of the lease, and that the demurrer must 
be overruled. English High Ct.of Just., Ch. Div., Dee. 
11,1876. Magdalen Hosp. v. Knotts (86 L. T. Rep. (N. 
S.] 159). 

Bill of lading: construction of clause limiting liabil- 
tty in.— The common form in a bill of lading ** not 
accountable for leakage’’ is limited to loss to the 
leaky package, and does not include damage done to 
other packages by a liquid escaping. English High Ct. 
of Just., C P. Div., Feb. 6,1877. Thrift v. Youle (36 
L. T. Rep. (N. 8.) 114. 

Civil damage act: Indiana act constitutional.— The 
12th section of the Indiana liquor law of 1873, which 
provides that a wife may have a right of action against 
the person causing the intoxication of her husband 
“for all damages and for exemplary damages,” is 
not in conflict with the constitution of the State. 
The general rule that, where an act is the subject of 
both a criminal prosecution and a civil action for 
damages, exemplary damages will not be allowed in 
such action, isa proper subject of legislative action. 
Sup. Ct., Indiana, Feb. 15, 1877. Schafer v. Smiih 
(Cent. Law Jour.). 

Collision: rule when two vessels meet.—When two 
vessels meet, one on the port tack and the other on 
the starboard tack, by the admiralty rule the vessel 
having the wind must give way. U.S. Dist. Ct., Dist. 
of Maryland, March 24, 1877. Thompson v. Brig Mari- 
posa. 

Constitutional law: act providing for assessment of 
expense of paving street upon adjoining property not un- 
constitutional.—The paving of a street in a city is an 
act purely local, notwithstanding the fact that a gen- 
eral benefit may result to the public; and hence an 
act of assembly authorizing a city to pave its streets 
and collect the cost from the owners of adjoining 
property, is not a violation of section 1, article 9, of 





the constitution, providing for uniformity of taxation 
upon the same class of subjects. The power conferred 
by such an act of assembly is well executed by a gen- 
eral ordinance regulating the paving of streets and the 
manner of collecting the cost thereof, followed by a 
special ordinance authorizing the paving of a particu- 
lar street. Sup. Ct., Pennsylvania, Nov. 24, 1876. 
Hendekoper v. City of Meadville (8 W. N. Cas. 469). 

Illegal contract: action founded wpon betting agree- 
ment, when maintainable: consideration.—An action 
for money received for the use of the plaintiff, to re- 
cover money paid to his agent, the defendant, on foot 
of a bet in which several parties are interested, is not 
an action to enforce the original contract, which is 
illegal, and the party who has been dealt with as sub- 
stantially entitled to the amount may maintain the 
action. Where, after an agent had been instrumental 
in making a bet for several parties, one of them (the 
plaintiff) placed an embargo on the payment of the 
amount of it to the agent, and afterward withdrew 
the embargo on a promise by the agent to pay over the 
amount to him, the plaintiff, in consequence of which 
the money was paid to the agent, there is sufficient 
consideration to support such a promise, and an ac- 
tion for money received for the plaintiff's use may be 
maintained. Irish Com. Pleas, Jan. 31, 1876. Mce- 
Closkey v. Taylor (11 Ir. L. T. Rep. 46). 

Insanity: what character of, necessary to excuse crime. 
—If a man has capacity and reason sufficient to ena- 
ble him to distinguish between right and wrong as 
to the particular act in question, if he has knowledge 
and consciousness that the act he is doing is wrong 
and would deserve punishment, he is, in the eye of 
the law, of sound mind and memory, and the subject 
of punishment. The insanity which the law recog- 
nizes as an excuse for crime must be such as dethrones 
reason and incapacitates an individual from distin- 
guishing between right and wrong as to the conse- 
quences of his own conduct. Sup. Ct., Georgia, March 
27, 1877. Brinkley v. State. 

Mining: right of Crown to gold and silver found in 
mines does not pass by grant of lands.— The preroga- 
tive right of the Crown to gold and silver found in 
mines will not pass under a grant of land from the 
Crown unless the intention that it shall so pass be 
expressed by apt and precise words. The ‘act for 
regulating the sale of waste land belonging to the 
Crown in the Australian Colonies” (statute 5 & 6 
Vict., c. 36) contains no reference to the rights of the 
Crown in the precious metals to be found under the 
Held (affirming the judgment of the court be- 
low). that the statute has not so modified the common 
law that a sale of waste lands under it must be taken 
to include a grant of the gold and silver that may be 
found under the lands so sold. Privy Council, Feb. 
6, 1877. Woolley v. Att’y-Gen. of Victoria (36 L. T. 
Rep. (N. S.] 121. 

Partnership: lands deeded to partners as tenants in 
common: nature of title.—The defendants were part- 
ners, and the appellant held judgments against these 
partners jointly, and one against an individual mem- 
ber of the firm. The latter judgment was assigned to 





soil. 


the Bank of Titusville, who entered it up against the 
real estate of the partners and sold the property. The 
auditor found in his report of distribution that the 
deeds by which they held the premises were executed 
to the defendants as tenants in common, without any 
reference to the partnership, and that they were re- 
corded prior to the judgment. 


The appellant loaned 
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the defendants money on their notes, the indorser and 
cashier knowing that it was for partnership purposes. 
The auditor, finding that the bank had notice that the 
premises were held and used as firm property, refused 
to allow the individual judgment to participate in the 
fund, but gave preference to a subsequent one against 
the firm. Held, to be error. As to creditors, the 
deeds fixed the status of the property, and that status 
could not be altered by parol. Sup. Ct., Pennsylva- 
nia, Jan. 2,1877. Appeal of Second Nat. Bank of Titus- 
ville. 

Partnership: relations of partners inter se: rights 
and duties of a partner who is a member of two firms 
dealing with each other.— A, the partner of B, having 
charge of the firm’s business at a particular place, em- 
ployed a firm of which he was a member to conduct it 
for a commission; the accounts rendered to B showed 
that this was the course of dealing, and no objection 
was made, and the effect was to reduce the expense of 
transacting the business. A also sold coal of one firm to 
the other firm of which he was a member, with notice 
to his partner in the first-named firm, and at the full 
market value. Held, (1) that B could not, after dissolu- 
tion and settlement, démand an account of A’s share 
of such commissions; (2) that A was not liable to ac- 
count for profits received by him as partner in the 
purchasing firm, although said firm took the coal to 
fill contracts for delivery at a larger price than they 
paid for it. Sup. Ct., Pennsylvania, March 5, 1877. 
Fuch v. Blakiston. 

Sale of personal property : implied contract : estoppel. 
— The plaintiffs, living at Hamilton, sold a certain 
number of chests of tea, through a broker at Toronto, 
to the defendants, who were merchants at the latter 
place. Before shipping the goods, the plaintiffs ascer- 
tained the net weight of the tea by a mode well known 
to the trade, and sent an invoice charging the defend- 
ants for the number of pounds so ascertained. Some 
days after the receipt of the goods, the defendants 
wrote to the plaintiffs, refusing to remit their notes 
for the amount of the invoice, on the ground that the 
taring was incorrect, and added, “if you wish we will 
have more of them tared, or you can send down your- 
selves, when I will settle.’’ One of the plaintiffs 
thereupon came down to Tcronto, and the goods were 
retared in the presence of the broker and the defend- 
ants’ agent, when it was ascertained that the defend- 
ants were chargeable with 95 pounds more than the 
plaintiffs had originally claimed. The defendants then 
sent their notes for the amount charged in the original 
invoice, and refused to pay for the additional 95 
pounds. Held, that the defendants had bound them- 
selves by their letter and conduct to abide by the result 
of the retaring at Toronto. Ct. App., Ontario, Feb. 
20, 1877. Brown v. Shaw (Can. Law Jour.). 

Statute of limitations: acknowledgment: what suffi- 
cient to take case out of.—In reply to a letter from the 
plaintiff for payment of a debt barred by the statute 
of limitations, the defendant wrote a letter as follows: 
*“* Your note and its inclosures have been forwarded to 
me. Ireturn home about Easter. If you then send 
to me there the particulars of your account, with 
vouchers, I shall have it examined and check sent 
to you for the amount due; but you must be under 
some great mistake in supposing that the amount due 
to youis any thing like the sum you now claim.” Held, 
that the letter was a sufficient acknowledgment to 
take the case out of the operation of the statute of 
limitations. There must be one of these three things 





to take a case out of the statute, either there must be 
an acknowledgment of the debt from which a promise 
to pay it is to be implied; or, secondly, there must be 
an unconditional promise to pay the debt; or, thirdly, 
there must be a conditional promise to pay the debt, 
and then the evidence that the condition has been 
performed. English High Ct. of Justice, Exch. Div., 
Jan. 30, 1877. Skeet v. Lindsay (36 L. T. Rep. 98). 

Subrogation : when not allowed between lien creditors : 
right to, as against purchaser for value without actual 
notice of lien.— The rule, that where one creditor has 
a lien upon two properties of the debtor, and another 
creditor has a lien only upon one, the first creditor 
may, in equity, be compelled to levy his debt out of 
the property to which the other cannot resort, will 
not be enforced when that property has passed to a 
bona fide purchaser for value without actual knowl- 
edge of the lien, and whose equity is therefore supe- 
rior to that of the creditor asking subrogation. In 
1874 A was the owner of a property incumbered bya 
judgment and a subsequent mortgage. He afterward 
purchased a second property. In March, 1875, the 
judgment, by revival, became a lien upon both prop- 
erties. In July, 1875, A sold the second property to B, 
who purchased for value, without actual knowledge of 
the judgment. Upon a sheriff’s sale of the first prop- 
erty for only enough to pay the judgment, the mort- 
gage creditor, without notice to B, obtained from the 
court a decree subrogating him to the rights of the 
judgment creditor. He then levied on the second 
property. B then applied to the court to vacate the 
order of subrogation, so far as it affected his property. 
Held (affirming the judgment of the court below), that 
the equity of B was superior to that of the judgment 
creditor, and therefore the latter could not be allowed 
to collect the judgment from B’s property. Sup. Ct., 
Pennsylvania, March 12, 1877. Hoff’s Appeal (3 W. N. 
Cas. 461). 


—_—>____. 
COURT OF APPEALS ABSTRACT. 


CHATTEL MORTGAGE, 


1. Title of mortgagee to chattels absolute after default.— 
A chattel mortgage gives to the mortgagee a defeasible 
title to the mortgaged goods, which becomes absolute 
upon the failure of the mortgagor to pay the sum se- 
cured, or any part thereof, when it becomes due, and it 
is not necessary that the mortgage should declare that 
this result would follow the omission of the mortgagor 
to pay the money at the time specified, or that non- 
payment shall work a forfeiture. Judgment of court 
below reversed. Bragleman v. Dane. Opinion by 
Andrews, J. 

2. Seizure of mortgaged chattels by mortgagee after de- 
fault not conversion. — Plaintiff mortgaged certain 
chattels to defendant to secure money payable in 
installments. Soon after the failure of plaintiff to 
pay the first installment, defendant took possession of 
the chattels and plaintiff commenced an action against 
him, which was, in substance, an action by the mort- 
gagor to redeem. Held, that a judgment that the tak- 
ing of the property by the defendant was, as to the 
plaintiff, a conversion, and directing an accounting by 
the defendant, and fixing a value upon such of the 
goods as had not been sold, to be paid by plaintiff, was 
erroneous. The taking of the goods was not a conver- 
sion, as the right to the possession of the goods was in 
defendant. Ib. 

[Decided March 20, 1877.] 
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EMINENT DOMAIN. 
1. Lands taken for street: presumption is that only 
easement is taken.—The State may take the fee of lands 
for a public street, but in order to vest the fee in the 
public the intent to do so must clearly appear. In 
construing an act under which such lands are taken, 
no implication is to be indulged that a larger interest 
is intended to be taken than is necessary.« Every 
statute in derogation of the right of property or that 
takes away the estate of the citizen is to be construed 
strictly. Washinglon Cemetery v. Prospect Park and 
Coney Island Railroad Co. Opinion by Andrews, J. 

2. Statutory construction : permission to railroad com- 
pany to occupy street with track does not relieve it from 
payment of compensation.— By Laws 1873, chap. 307, 
which is entitled ** An act to open, lay out and improve 
Gravesend avenue, in the county of Kings, and to 
authorize the foustruction of a railroad therein,” as 
modified by Laws 1874, chap. 307, it is provided that 
land shall be taken for the avenue mentioned, that 
damages shall be awarded and paid, and that the ex- 
pense of opening and improving the avenue shall be 
assessed upon the adjoining land. By the 18th section 
the defendant’s grantor, the Gravesend and Coney 
Island R. R. Co., is authorized to lay and maintain 
tracks on the avenue, for the use of its railroad cars, 
but no part of the expense of opening and improving 
the avenue is imposed upon it. Held, that the 13th 
section gave only a consent to the use of the avenue by 
defendant’s grantor for a railroad, but conferred no 
power or authority to occupy the street for that pur- 
pose without the consent of the proprietors of the soil, 
or until proceedings for condemnation under the 
general railroad act were taken snd compensation 
made to the owners. 

(Decided March 20, 1877. Reported below, 7 Hun, 655.] 
ILLEGAL CONTRACT. 

Price of goods delivered in pursuance of, not recover- 
able: forestalling market. — Defendant agreed to pur- 
chase, during a specified time, all the coai the B. Coal 
Company should desire to send from Pittston, Pa., 
north of the New York State line, not exceeding 2,000 
tons; the B. company. whose monthly product ex- 
ceeded 2,000 tons, agreeing not to sell any other coal to 
go north of such State line, but not binding itself to 
deliver any coal under the contract. The object of this 
bargain was to enable the defendant to control the 
prices of coal in the Elmira coal market and this was 
known to the B. company at the time. Held, revers- 
ing the decision of the General Term, that the contract 
was illegal and the B. company could not recover the 
price of coal sold thereunder. Arnot v. Pittst. & Elm. 
Coal Co. Opinion by Rapallo, J. 

(Decided March 20,1877. Reported below, 5 T. & C. 143.) 
MASTER AND SERVANT. 


When master liable for willful acts of servant.—When 
it is said that the master is not responsible for the 
willful wrong of the servant, the language is to be 
understood as referring to an act of positive and 
designed injury not done with a view to the master’s 
service or for the purpose of executing his orders. 
Accordingly, where the driver of a horse car upon 
defendant’s railroad, for the purpose of making his 
trip on time and not for any purpose of his own, reck- 
lessly undertook to crowd plaintiff's buggy, which was 
on the track in front of the car, off from such track, 
held, that the defendant, in whose employ the driver 
was, was liable for the injury resulting from such reck- 





less act. Cohen v. Dry Dock, East Broadw. & Bat. R. 
R. Co. Opinion by Earl, J. 
[Decided March 27, 1877.] 


PARTNERSHIP. 

1. Limited partnership under statute: payment by 
special partner must be made in cash before certificate 
is filed.— A certificate of the formation of limited 
partnership was made, dated and filed on the 23d of 
December, 1870. In accordance with the statute it 
stated that the special partner had contributed $10,000 
in cash as the capital to be used in the business. An affi- 
davit by the general partners, sworn to and filed the 
same day, stated that the sum specified in said certifi- 
cate had been paid in cash. The facts were these: At 
the time of making the certificate the special partner 
gave his check dated December 31, 1870, for the 
amount to the general partners. The check was pre- 
sented to the bank on which it was drawn and paid 
on the 2d of January following. By the agreement 
set forth in the certificate the partnership was not to 
commence until January 1, 1871, which day was on 
Sunday. The parties acted in good faith in the trans- 
action. Held, that the affidavit and certificate were 
not true, and the special partner was deprived of the 
protection against general liability given by the stat- 
ute. Durand v. Abendroth. Opinion by Rapallo, J. 
Church, C. J., and Earl, J., dissenting. 

2. Certificate and affidavit filed in limited partnership 
agreement must be strictly true.—The certificate and 
affidavit required by the statute speak of the day 
when they are made and filed. They are not promis- 
sory, and must be literally true. The payment must 
be actually made in cash, and can be satisfied in no 
other way. Ib. 

{Decided March 27, 1877.] 
PRACTICE. 

Judgment upon surety bond precludes maintaining 
action for deceit.—In this case the plaintiff had prose- 
cuted an undertaking given on appeal to judgment 
against the surety. He now sought to maintain an 
action against the same person for deceit, based upon 
the alleged falsity of the affidavit of justification. 
The court intimated that the doctrine of Dyer v. Til- 
ton, 23 Vt. 313, that such an action is not maintainable 
was correct, but said that the question was too im- 
portant to determine conclusively upon a special mo- 
tiononly. It was held, reversing the orders of the Gen- 
eral and Special Terms, that a preliminary order of 
arrest should not be sustained upon such a doubtful 
case. (See Wauzer v. De Baum, 1 E. D. Smith, 261, 
where the action is said to be maintainable.) Cormier 
v. Hawkins. Opinion per Curiam. All concur ex- 
cept Rapallo, J., who voted to dismiss the appeal. 
[Decided April 3, 1877.) 

STATUTORY CONSTRUCTION, 

1. Repeal of prior act need not be in express words or 
by contradictory legislation.— Where an act of the leg- 
islature is substituted for a prior act it is not necessary 
in order to a repeal of the latter that the provisions of 
the two statutes should be repugnant to each other. 
The repeal is accomplished by giving effect to the 
clearly expressed intention of the legislature. Judg- 
ment below reversed. People ex rel. Ross v. City of 
Brooklyn. Opinion by Allen, J. (Miller, J., dissent- 
ing; Church, C. J., and Andrews, J., concur; Earl, J., 
concurs in result.) 

2. Charter of city of Brooklyn.—Chap. 169 of the 
Laws of 1861 is intended to be and was a substitute for 
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chap. 213 of the Laws of 1859, so far as the first act pre- 
scribed the duty of the common council of Brooklyn 
in proceedings preliminary to the ordering of improve- 
ments in said city. Ib. 
[Decided March 20, 1877.] 

TRADE-MARE. 

Person of similar name carrying on like business: 
injunction.— Defendant, John 8. Devlin, had been en- 
joined from using his own christian and surname in a 
manner calculated to deceive the public, and lead them 
to believe that the business he carried on was carried 
on by the plaintiff, Jeremiah Devlin, and he was re- 
quired to use them in a conjoined form. Held, af- 
firming the decision of the court below, that the 
placing the initials ‘“‘ J. 8S.” above the word “ Devlin” 
on a sign, the initials being flanked on each side by the 
number of the store of the defendant, so that the in- 
itials might or might not be understood to be a part 
of the name (the court below finding that this was 
done to mislead), was a violation of the injunction. 
Devlin v. Devlin. Opinion by Church, C. J.; Earl, J., 
dissenting. 

[Decided April 3, 1877. Reported below, 4 Hun, 651.] 
TRIAL. 

Practice at: verdict ordered subject to opinion of Gen- 
eral Term : exceptions ordered to be heard in first instance 
at General Term.—Where a verdict is ordered subject to 
the opiuion of the court at General Term, without 
qualification, exceptions cannot be heard, and the only 
question before the General Term is which party is 
entitled to judgment upon the uncontroverted facts, 
and no new trial can be ordered. Where exceptions 
are ordered to be heard at General Term, if an excep- 
tion is well taken, a new trial must be ordered. Du- 
rant v. Abendroth. Opinion by Rapallo, J. 

[Decided March 27, 1877.] 


———_¢—___ 


WHO ENTITLED TO LICENSE UNDER THE 
EXCISE LAW. 
NEW YORK COURT OF APPEALS— MARCH 27, 1877. 
PEOPLE Vv. SMITH. 


There is no conflict between the materia! parts of the excise 
laws of 1°57 (chap. 628) and 1870 (chap. 175), and the pro- 
vision of the former act limiting the issue of licenses 
to sell strong and spirituous liquors and wines, to be 
drank oa the premises, to inn, tavern and hotel-keepers, 
oe to licenses granted under section 4 of the act 
t) s 


RROR to the General Term of the Supreme Court 
for the Fourth Department, to review decision 
setting aside conviction for selling spirituous liquors 
in violation of the excise law. The facts appear in the 
opinion. 

Foueer, J. The defendant was indicted and tried for 
selling strong and spirituous liquors and wines by re- 
tail, in quantities less than five gallons at a time, to be 
drank on his premises, without having a license there- 
for as an inn, tavern or hotel-keeper. The jury found 
him guilty. There is no serious question but that he 
4id sell intoxicating liquors in the quantities named to 
be drank upon his premises. There is no question but 
that he did so, without having a tavern license. His 
main defense was, that the board of excise of the city 
of his abode had given him a license to sell on his 
premises in the quantities named. The indictment 
was framed under the 14th section of the act of 1857, 
chap. 628, pp. 404, 410. The license relied upon by the 
defendant was granted under the 4th section of the act 





of 1870, Laws of 1870, chap. 175, p. 456, and his farther 
reliance is that those two acts so conflict at this point 
as that the former is repealed, as far as it relates there- 
to. And that is the real inquiry here; do the provis- 
ions of the 14th section of the act of 1857, and other 
kindred sections of that act, so conflict with the 4th 
section of the act of 1870, and other kindred sections 
of it, as, that the former must fall? We are not left 
simply to find an implied repeal of the act of 1857, by 
the repugnancy of its provisions, to those of the act of 
1870. The legislature of 1870 plainly had in mind the 
act of 1857, and referred to it in their legislation in 
explicit and saving terms. 

The phrase in statutes that ‘‘all acts or parts of acts 
inconsistent herewith are hereby repealed”’ is very 
common. It is used mostly when the draftsman has 
quite covered the subject by his proposed enactment 
when there is no desire to save any thiug on the same 
subject in previous legislation. The phrase in the act 
of 1870 is materially different, and conveys no such 
notion. It is expressive not only of a desire to save 
provisions in the act of 1857, but of the consciousness 
of a necessity of doing so, to make of the act of 1870 
a complete and operative enactment. Its language is: 
‘*The provisions of the act passed April 16, 1857, except 
where the same are inconsistent or in conflict with the 
provisions of this act, shall be taken and construed as 
a part of this act, and be and remain in full force and 
effect throughout the whole of this State.’’ This is an 
uncommon and emphatic legislative expression. With 
how much greater force, in view of it, the rule of inter- 
pretation bears upon us: that a repeal of statutes by 
implication is not favored in the law, and when both 
the latter and the former statute can stand together, 
both will stand, unless the former is expressly repealed 
or the legislative intent to repeal is very manifest. 
The language of the books upon this subject uses all 
the forms of expression to show that it is the last thing 
to be done to declare that there is a repeal by implica- 
tion; the inconsistency must be irresistible, and im- 
possible of reconciliation; the difference must be a 
repugnancy (a strong word) not to beallayed. Here 
there is no express repeal. To determine what is re- 
pealed is left to the judicial inquiry of what conflicts, 
and from the force of the clause above quoted, as well 
indeed as from the rules of interpretation, the con- 
flict must be plain and unavoidable to make the 
prior statute fall. The legislative intent to repeal 
is never lightly to be inferred, and should be as- 
cribed with great hesitation in this case, in view 
of the peculiar and striking phraseology of the refer- 
ence to the former actt The act of 1857, when it be- 
came a law, was the sole excise law of the State. It 
by express language repealed the provisions on that 
subject of the Revised Statutes (1 R. S. 677 et seq.), 
and the act of 1855 (chap. 231, p. 340) also repealed all 
other acts inconsistent with itself. It thus stood the 
law by which alone the privilege of selling liquor in 
small quantities could be reached. But it adhered to 
that which for many years had been the policy of the 
State, extending, indeed, back to colonial times (see 
1 Van Schaick’s Laws, p. 741, 1773), and adhered to 
ever since, save at few intervals of greater restric- 
tion. That policy was that the privilege to sell strong 
liquor to be drank at the place and time of ,sale 
would be given to him only who proposed to keep @ 
tavern there; while the privilege to sell in small 
quantities to be taken away from the place undrank 
might be given to others who did not propose to 
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keep a tavern. It also adhered to another feature 
of former and long-continued legislation on this sub- 
ject — that the same act which gave power to grant 
a license to sell liquors as a tavern-keeper, pre- 
scribed what must be had and kept to enter upon 
that calling, and enforced the prescription by a 
penalty. When the act of 1857 became a law, 
it was the sole law regulating the keeping of tav- 
erns. Mention is made of these two things so as 
to add that an intention to change this policy and 
usage, so long sanctioned, is not to be lightly im- 
puted to the Legislature. If such purpose was 
formed by it, we should look for a quite plain ex- 
pression thereof, and not feel forced to find it in slen- 
der implication or by labored interpretation. This law 
of 1857 stood as the Excise law of the State, unques- 
tionably embodying this policy and usage, so far as the 
State in general is affected, until the passage of the 
act of 1870. It is claimed that it had been infringed 
upon in favor of localities. In 1866 an act was passed 
for the Metropolitan Police district, except Westches- 
ter county. That act, however, was a law complete in 
itself, and excluded from that district the operation of 
all other laws upon the subject. It may be conceded 
that, more by the absence of restrictive clauses than 
by affirmative provisions, it did permit the granting of 
licenses to sell liquors in small quantities, to be drank 
at the time and place of sale, without limiting the 
privilege to tavern-keepers. For there is no mention 
of tavern-keepers in it, nor any reference to any law 
as a part of it, which deals with that class of citizens. 
It was again infringed upon in 1867, when the same 
legislation was copied as to the Niagara Police dis- 
trict, and it was also restricted in 1869, when power 
was given to license to sell ale or beer to be drank at 
the place without keeping atavern there. This last 
legislation, however, was plain enough to show a leg- 
islative intent to contravene the provisions of the act 
of 1857. 

An argument is made that the act of 1870 conflicts 
with that of 1857, in the matter we are considering, 
from the fact that the act of 1870 adopts the very lan- 
guage of the acts as to the two police districts. As 
will be seen hereafter, that form of legislative expres- 
sion is not so modern as the year 1866; and it is of 
counter significance that the origin or forerunner of 
the act of 1870 was a bill simply to repeal the Metro- 
politan Police District Excise act, introduced into the 
Senate of the State by a Senator from that district, re- 
ferred to a standing committee, and reported back 
with a recommendation for its passage. (Senate jour- 
nal, 1870, pages 7, 40, 42.) For that bill, at a later day, 
the act of 1870 was made a substitute, itself containing 
arepeal of that Metropolitan Excise act, and a pros- 
pective repeal of the Niagara Police District Excise 
law. It is argued that the legislative intent was to ex- 
tend the policy of the Metropolitan District Excise law 
over the whole State. There is ground, quite as well, for 
the opposite inference, that seeing the ancient policy of 
the State gradually eaten into by infringements for lo- 
calities, the Legislature meant to bring the whole State 
again under the formerrule. And now we have as the 
Excise law of the State, ‘in full force and effect through- 
out the whole of this State,’’ the act of 1870, re-enact- 
ing and embodying with itself such parts of the act of 
1857 as are not in conflict. Itis plain at areading, that 
the act of 1870 needs aid and supplement from the act 
of 1857 in many particulars before it can be a complete 
and operative excise law. The act of 1870 has meant 





beyond doubt to aid in the restraint of the unlicensed 
and promiscuous sale of liquors in small quantities; 
yet there is not in it, as originally passed, a penalty — 
affixed to an offense, nor an offense declared by it. 
There is no provision in it for the bringing of suits for 
penalties, nor for the disposal of moneys collected 
thereby. Numerous are the provisions needed in a 
law dealing with the retail sale of intoxicating liquors, 
requisite to prevent an abuse of the privilege to sell, 
or to repress the sale without the privilege, for which 
the act of 1870 was to lean upon the act of 1857. So it 
has for all the provisions for the regulation of taverns. 
So it has for all the official, ministerial and judicial 
prescription which such a law must have to be efficient. 

It is quite obvious that, while meant as an excise 
law, not merely for revenue, but for restriction of 
sale, and in aid of order and good morals, it is buta 
skeleton enactment, and must be endued with active 
power by putting upon it provisions from other 
statutes. 

It is contended that the fourth section of the act of 
1870 is a clear and explicit authority to the commission- 
ers of excise to grant a license to any person of good 
moral character approved by them, to sell liquor at a 
place to be named, in quantities less than five gallons. 
This may be conceded when it is read alone. It is 
then said that, in the absence of any restrictions, the 
licensee may sell to be drank upon his premises. This 
may be conceded if the absence is of a restriction upon 
the power to grant the license. It is then said that 
the act of 1870 was obviously intended to change the 
law, and to introduce anew system, and not amend 
an old law, and the inference made is that it meant 
pot to impose that restriction. This is the question 
at issue, depending for its solution upon what parts of 
the act of 1857 are taken into the act of 1870, not by 
an amendment of an old law, to be sure, but by re- 
enacting the old law, and incorporating it with the 
new. The fourth sectionof the act of 1870 does, in 
general phrase, give power to the commissioners of 
excise to grant license to sell in small quantities. But 
is not a license to sell in small quantities, not to be 
drank on the premises, a license to sell in small quan- 
tities? And is not a license to sell in small quantities, 
to be drank upon the premises, a license to sell in 
small quantities? The first is the general power. The 
two others are the particulars of that generality. 
There is no inconsistency or conflict between either 
of the particulars and the general, no more than there 
is between the trunk and a branch of a tree. As has 
already been saidin this court, ‘‘ the principal purpose 
of the act of 1870 seems to have been to change the ex- 
cise boards from county boards to city, town and Vil- 
lage boards.”’ Board of Excise, Ontario Co., v. Garling- 
house, 45 N.Y. 249. It was necessary, after creating the 
new boards, to clothe them with a general power to 
grant licenses, for they were not named in the act of 
1857, and hence got no power from it to issue a license. 
Besides that, there is other difference in the enact- 
ment of considerable materiality. Thus, the require- 
ment of the act of 1857 of a petition from 20 respectable 
freeholders is done away with, and a larger discretion 
is given to the commissioners. So that this provision, 
without the large scope claimed for it, is not purposely 
meaningless, as is sometimes asserted. When they 
were given the power to issue licenses, it did not need 
also to particularize the licenses they were to issue, 
for they were specified in the act of 1857. The pro- 
visions of the act of 1857, as to the kinds of license, if 
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standing in force, attached themselves at once to the 
general power granted by the fourth section of the act 
of 1870, and governed the manner of its particular 
exercise. A law which in one section gave to a body 
of persons in a municipality the power to grant license 
to sell liquors in small quantities, and in another sec- 
tion prescribed that when it was intended that the 
licensee might so sell, to be drank upon his premises, 
it should be thus specified in his license; and in 
another section, that when it was intended that 
he might not so sell, except to be taken away 
from his premises undrank, it should be thus speci- 
fied in his license, would not properly be said to be 
inconsistent and in conflict in its provisions. It would 
be good legal composition thus systematically to begin 
with an expression of general power, and to go on to 
the ramification into particular mode of: exercise of 
it. There is an instance of this in the text of the act 
of 1870, copied from the excise act of the Metro- 
politan District. Section 4 gives the general power to 
license any person of good moral character to sell in 
small quantity. Here is no expressed restriction as 
to time or occasion. But section 5 forbids a sale or 
giving away between the hours of 1 and 5 in the 
morning. There is no repugnancy in these two pro- 
visions, arousing a conflict between them, so that one 
must entirely give way that the other may stand. It 
is so with all statutes which confer power and grant 
privileges, and then create safeguards upon the exer- 
cise of them. There are still more striking instances. 
One is in Van Schaick’s Laws, already referred to, 
sections 2, 5,13,15 One other is in 2 Jones & Varick 
Laws (1788), p. 284, sections 3, 9 and 10; and in 1 Green- 
leaf’s Laws (1788), p. 116, sections 3 and 6. The last 
two have so curiously a close resemblance to the 4th 
section of the act of 1870 that I forbear not to copy 
the 3d section which gives the general power to grant 
permits. 

“TI. It shall and may be lawful for the Commission- 
ers of Excise, appointed or to be appointed by virtue 
of this act, annually, by writing under their respect- 
ive hands and seals, to grant to the several persons 
who shall reside in the respective cities, towns, or 
places for which they shall be appointed a commis- 
sioner or commissioners as aforesaid, who shall apply 
for the same, permits to retail strong or spirituous 
liquors under five gallons, which said respective per- 
mits shall continue in force from the time of grant- 
ing the same, until the lst day of March next ensuing 
the date of such permit, and no longer.” I have itali- 
cized the words ‘‘the several persons” in this sec- 
tion, for that an argument is founded by the defend- 
ant upon the use of like words (‘‘any person or per- 
sons,’’) in the act of 1870; that the use of the “generic 
term, instead of special terms,’’ indicated the purpose 
of the legislature to extend the privilege of license to 
all persons instead of an enumerated few. Yet, after 
the use of like phrase in section 3 of the act of 1788, 
we find a subsequent section making the distinction 
between those proposing to keep a tavern, who are to 
have a permit to sell to be drank on the premises, and 
those who do not so propose, who are not to have such 
permit, but only one to sell to be taken away, section 
9. And thus we have an example of a statute har- 
mounious and consistent in its several sections, start- 
ing with the bestowal of general power to grant 
permits, and after that declaring the particular 
modes in which that power shall be exerted. And 
if harmonious and consistent when found in one act, 





are not the same provisions harmonious and consistent 
though found in two acts? Who then may say that 
these provisions in the act of 1857 are in conflict and 
have been repealed? It makes no different enactment 
than that above suggested, to write in one act the 
fourth section of the act of 1870, and the first clause of 
the second sentence in section 2 of theact of 1857, and 
the first clause of section 6 of the latter act, and sec- 
tion 11 of the same act, and section 14 of the 
same act. The verbiage is more, but the essence 
of the enactment is the same. Let any one take the 
two acts and read these parts of them consecutively, and 
they will flow, with some pruning of the verbiage, as 
one well-constructed, consistent enactment, harmoni- 
ous in all its parts. This being so, is not the irresist- 
ible effect of the clause of the sixth section of the act 
of 1870, that “the provisions of the act of 16th 
April, 1857, except where the same are inconsistent or 
in conflict with the provisions’? of the act of 1870, 
“shall be taken as a part of”’ it ‘‘and be and remain 
in full force and effect throughout the whole of this 
State,’ is it not its irresistible effect, that those parts 
of the act of 1857, above cited, do remain in full force 
and effect, and are a part of the excise law of the 
State? 

Some other parts of the act of 1870, which have been 
copied from the act of 1866 (the Metropolitan District 
act), have been relied upon to show that it was the 
purpose of the legislature to extend the policy of that 
act over the whole State. We do not think that such 
is a necessary conclusion. Thus, the provision that all 
licensed places shall be closed from one to five o’clock 
in the morning is claimed as one peculiarly designed 
in its nature for places where sales are made of liquor 
to be drank on the premises. It would be more cor- 
rect to say that it is more applicable to such places. 
It may not be denied that benefit will also come from 
the closing at that time, or at some hours of the night, 
of any place where sales are made in small quantities, 
to be drank there or be taken away. The evils from 
the abuse of intoxicating drinks —and no observer of 
his kind can deny that there are evils therefrom — do 
not have their spring alone in the quaffing at the bar 
of atavern. The purchase by the small measure and 
carrying away to be drank in seclusion is alike causa- 
tive, and a wise lawgiver might well enact that the 
community should have some hours in the twenty- 
four of total cessation from each kind of traffic. And 
the same remark is applicable to the provision against 
sales on election days and om Sundays. 

Much stress has been put upon the language, new, 
we believe, in the metropolitan district, and copied 
into the act of 1870, that persons not licensed may 
keep, and in quantities not less than five gallons at a 
time, may sell, strong and spirituous liquors, provided 
that no part thereof shall be drank on the premises. 
See how this provision enforces our argument. It can- 
not be supposed that it was not the intention of the 
legislature to prohibit the drinking in such case upon 
the premises, and to enforce the prohibition by punish- 
ment. Yet the act is silent upon that subject. If it 
was meant to inflict a penalty, we have to look to the 
act of 1857 for the announcement of it. But it cannot 
be found there, save in the 14th section, the very sec- 
tion under which this defendant is indicted. So the 
dilemma is presented, that the legislature have made a 
provision prohibitory in its nature, with no penalty as 
a sanction, or it has sent us back to a section of the 
act of 1857 to find the penalty, by which section it is 
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declared that no one may sell to be drank on his 
premises, without having a tavern license, under a 
penalty of $50 for each offense. It is stated in the de- 
fendant’s points that all persons had a right to sell in 
quantities of five gallons and over, without any re- 
striction as to where it could be drank, until the act of 
1870, which prohibited it from being drank in the 
building. This isa mistake. The l4th section of the 
act of 1857 prohibits the sale of any quantity, large or 
small, to be drank upon the premises, without having 
a license as a tavern-keeper. 

And this idea reaches further yet. It will not be 
claimed that the act of 1870 was passed, providing for 
the granting of licenses on the payment by the appli- 
cant of a license fee and the showing of a good moral 
character, and meeting the approval of the Board of 
Excise Commissioners; and that the legislature did 
not have.a purpose that those who sold in small 
quantities without a license should be held as viola- 
tors of the law, and should be punished therefor. 
But there is no word in the statute of express pro- 
hibition of such sale; nor any word fixing punishment 
therefor, either by imprisonment, fine, or penalty. 
What then? Is it so, that those who have no license 
to sell in small quantity have saved the license fee and 
the trouble of the application, and yet may sell by the 
small quantity, to be drank upon the premises without 
punishment or rebuke? No one so hardy as to claim 
this. But where is {the enactment fixing the punish- 
ment, or even declaring the prohibition? In the act 
of 1857, and there alone. It is in the same fourteenth 
section. We are not unmindful of the rule in Behans’ 
case (17 N. Y. 516). But here, in the act of 1870, there 
is neither declaration of punishment, nor express pro- 
hibition of the act. And resort must be had to the 
prior statute, or the startling alternative is presented 
that there is no law in this State forbidding and pun- 
ishing the sale of strong liquors in small quantities 
without having a license therefor. How significant 
in that view becomes the clause of the act of 1870, re- 
enacting the material parts of the law of 1857, to be 
and remain in full force and effect throughout the 
whole of this State. 

We have not taken into notice some enactments 
passed at different times, upon the subject of the sale 
of liquors, because they do not affect the question in 
this case. A consideration of the acts of 1857 and 1870 
is chiefly necessary here. 

Our conclusion is that there is not that repugnancy 
between the material provisions of the two acts which 
brings them into conflict. It is too difficult, not to 
say impossible, to find any complete excise law in ex- 
istence which will regulate the sale of intoxicating 
liquors, prohibit and punish the unauthorized sale 
thereof, and regulate the keeping of taverns, with- 
out referring to the material parts of the act of 
1857; for us to hold it in those parts inconsistent 
and in conflict with the act of 1870, unless we say 
that the legislature that passed that act of 1870 did not 
intend that there should be such a law for the State. 
We hear no suggestion that such was the case, and do 
not fora moment entertain the idea ourselves. We 
think that the intent of the legislature was to continue 
the policy and usage of the State in this important 
matter of the sale of intoxicating liquors, and that 
from the emphatic manner in which parts of the 
act of 1857 are kept in operation, and from the resem- 
blance of this legislation to all that has gone before it, 
we are to be slow to imply a repeal of its material 





parts, or to so construe the act of 1870 as to work out 
a repugnancy. 

Hence, we are of the opinion that the judgment of 
the General Term on this part of the case was errone- 
ous, and that of the Sessions was correct. The de- 
fendant, at the trial in the Sessions, took other excep- 
tions, and has also presented them on his points here. 
We have examined them. We do not find that the 
Court of Sessions made any error in its rulings in 
these respects. 

In our opinion the judgment of the General Term 
should be reversed, and that of the Sessions affirmed. 

All concur. 

———__————_—— 
RECENT BANKRUPTCY DECISIONS. 


ACCOUNTS. 

What is keeping correct.— A bankrupt kept a true 
account of his business, but not of his personal ex- 
penses. Held, all that a tradesman is bound to do is 
to keep the accounts of his business as a tradesman, 
and, if his books show how much he has drawn out 
for personal expenses, it is sufficient. U.8. Dist. Ct., 
Dist. Mass., Feb. 8, 1877. In re McCarthy. 

COMPOSITION. 

Improper influence to obtain signature of creditor.— 
One creditor of a bankrupt who was endeavoring to 
obtain a resolution of composition, wrote to another 
creditor who had not signed, desiring him to help for- 
ward the composition as much as possible, by his sig- 
nature and otherwise, and said: ‘I shall consider 
your doing so a personal favor, upon the strength of 
which you may depend upon my trade in future.” 
Held, that it was improper to obtain the signature of 
a creditor in such a manner, and leave to record a 
resolution of composition containing such signature 
was refused. U.S. Dist. Ct., Dist. of Mass., March 3, 
1877. In re Shine & Sons. 


INVOLUNTARY PROCEEDINGS. 


1. Against firm: computing number of creditors.— 
In involuntary proceedings in bankruptcy against a 
separate partner, the creditors of the firm must be 
counted in constituting the quorum of petitioning 
creditors under the bankrupt act as amended by the 
act of June 22, 1874. The $250 qualification relates only 
to numbers and not toamount. One-fourth or more of 
the petitioning creditors holding provable debts of 
over $250 are sufficient if they hold one-third of the 
aggregate of the provable debts, and must be counted 
to the exclusion of those holding debts of smaller 
amount. If one-fourth or more of the creditors of 
this class have failed to sign the petition, or, having 
signed it, do not hold one-third in amount of the 
debts provable, then one-fourth or more of the cred- 
itors holding debts, large or small, and holding in the 
aggregate one-third of the provable debts, must be 
counted. U.S. Dist. Ct., West. Dist. Penn., Feb. 21, 
1877. Inre Lloyd. 

2. Computation of nwmber of creditors.— A creditor 
who has issued an attachment within four months be- 
fore the commencement of the proceedings in bank- 
ruptcy is not to be reckoned in computing the propor- 
tion of creditors who must unite in an involuntary 
petition. U.S. Cir’t Ct., Dist. of Kansas. In re C. 
G. Scrafford, 15 Nat. Bankr. Reg. 104. 

MORTGAGE. 


When mortgagee entitled to rents and profits in pref- 
erence to assignee of mortgagor.— In an action to fure- 
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close a mortgage, a receiver having been appointed to 
take rents and profits, the mortgagor being insolvent 
and the property insufficient to satisfy the mortgage, 
such rents are to be applied to reduce deficiency, and 
do not go to the assignee in bankruptcy appointed 
after action commenced. N. Y. Sup. Ct., First Dep't, 
Gen. Term, Dec. 4, 1876. Hayes v. Dickinson. 
PRACTICE. 

1. Action against attaching creditor maintainable by 
assignee in bankruptcy.— An assignee may maintain 
an action against an attaching creditor to recover the 
value of goods sold under an execution issued after 
the commencement of proceedings in bankruptcy in 
an attachment suit begun within the period of four 
months before that time. U. S. Cir’t Ct., Dist. of 
Iowa. Bracken vy. Johnston,15 Nat. Bankr. Reg. 106. 

2. Opening or vacating dividend.— A register has no 
power to vacate or re-open a dividend for the purpose 
of paying a claim which was not proved and filed, or 
presented prior to the dividend meeting. A register 
has no power to vacate or re-open a dividend for the 
purpose of paying a claim for services rendered to the 
assignee which was not presented at the dividend meet- 
ing. A dividend duly made and filed in court cannot 
be disturbed except for some error committed by the 
register, apparent from his memoranda and papers on 
file, existing at the time of, or prior to the making of 
the dividend. U.S. Dist. Ct., West. Dist. of Texas. 
In re B. K. Smith, 15 Nat. Bankr. Reg. 97. 

PREFERENCE. 

1. What necessary to recover against crediter obtain- 
ing: what is insolvency: act done in fraud of bankrupt 
act.— An assignee, in order to recover against a party 
who has obtained a preference, must prove that the 
bankrupt was insolvent, and that, being so insolvent, 
he procured his property to be seized by defendant 
with intent to prefer him over the other creditors, and 
that defendant accepted such preference with reason- 
able cause to believe that the bankrupt was then in- 
solvent, and also knew that such seizure was made in 
fraud of the bankrupt law. A trader is insolvent if 
he is unable to pay all his debts in money as they be- 
come due in the ordinary course of business, although 
it appears probable that he might pay them in full if 
time is given him for that purpose. A confession of 
judgment by an insolvent debtor, actually followed by 
an execution and seizure of his property, is an unlaw- 
ful preference within the act, if made with a view to 
prefer such creditor. The intent to give such prefer- 
ence will be presumed until the contrary is shown. A 
reasonable cause to believe the debtor to be insolvent 
is a knowledge of such facts and circumstances in re- 
gard to the matter as would put a prudent man upon 
inquiry. An act done in fraud of the bankrupt act is 
not necessarily what is known or considered as a 
fraudulent act, but only something, the effect of which 
is to evade or avoid its provisions. A disposition of 
property by an insolvent debtor, not made in the usual 
and ordinary course of business, is prima facie evidence 
of fraud. It is immaterial what the creditor thought 
or knew about the debtor’s intentions in giving the 
preference, where he had reasonable cause, at the 
time of taking it, to believe the debtor insolvent. U. 
8. Dist. Ct., Dist. of Oregon. Webb, assignee, v. Sachs 
et al., 15 Nat. Bankr. Reg. 168. 

2. Mortgage by partner of insolvent firm wpon indi- 
vidual property to secure individual debt.— The princi- 
ple of equity that an individual creditor of a member 








of afirm is entitled to payment out of the individual 
property of such member, in preference to the cred- 
itors of the firm, is recognized and preserved by the 
general bankrupt law. Accordingly, a mortgage given 
by a partner on his separate property to secure an in- 
dividual debt, though given within four months of 
the filing of a petition in bankruptcy against the firm, 
is not void as giving a preference over the creditors of 
the firm. The preference already exists, and the 
mortgage only substitutes a legal lien for an equitable 
one. N. Y. Sup. Ct., Gen. Term, Third Dep’t. Hew- 
itt v. Northrup. 
TRUST. 

Debt due from factor for goods sold not fiduciury.— 
A debt due from a factor for the proceeds of goods 
sold is not within section 33 of the bankrupt act (Rey. 
Stats., $5117), which provides that ‘‘no debt created 
by the fraud or embezzlement of the bankrupt, or by 
his defalcation as a public officer, or while acting in 
any fiduciary character, shall be discharged by any 
proceedings in bankruptcy.” (In re Seymour, 1 Nat. 
Bankr. Reg. 29, disapproved; Cronan v. Cotting, 104 
Mass. 245, followed.) Sup. Ct., Ala., Dec., 1876. Wool- 
sey v. Cade. 

—-- > 
MORTGAGE UPON RENTS AND PROFITS — 
WHEN NOT RETROSPECTIVE. 

N the case of American Bridge Company, appellant, 
v. Heidelbach et al., just decided by the Supreme 
Court of the United States, the controversy arose out 
of a mortgage executed by the Kansas and Missouri 
Bridge Company to the appellees, as trustees, to secure 
the payment of the principal and interest of certain 
bonds issued by the mortgagor and described in the 
mortgage. Besides the bridge of the company, the 
mortgage included “the rents, issues, and profits of 
said bridge, as far as the same are not required to pay 
the necessary expenses of keeping in repair and operat- 
ing said bridge, which rents, issues, and profits,’’ it 
was declared, ‘‘are hereby pledged to the payment of 
said interest as it matures, and to the establishment 
of a sinking fund for the redemption and payment of 
the principal of said bunds,” ete. It was further pro- 
vided that if the interest were in default for six 
months, the trustees, upon the written request of the 
holders of one-half of the outstanding bonds, might 
take possession of the mortgaged premises, manage 
and operate the bridge, und receive and collect all 
rents and claims due and to become due to the com- 
pany. The interest upon the bonds being in default, 
the trustees, on the 25th of November, 1874, filed their 
bill, wherein, among other things, they set forth that 
there was in the hands of the company a certain 
amount of money which ought to be applied upon the 
mortgage and certain claims due to the company, the 
proceeds of which ought to be applied in like manner. 

The bill prayed accordingly. 

The appellant, the American Bridge Company, held 
a judgment for $15,435.88 and costs against the Kansas 
and Missouri Bridge Company, upon which an execu- 
tion had been returned nulla bona. On the Lith of 
December, 1874, the judgment creditor filed a bill 
claiming priority of payment out of the money and 
the proceeds of the claim above mentioned. At the 
time of the argument of the appeal there was a sufli- 
cient fund to meet the demand awaiting below the 
termination of this litigation. The Supreme Court, 
reversed the decision of the court below, saying: ‘*It 
cannot be denied that the return of the execution, the 
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filing of the bill, and the service of process gave the 
judgment creditor a lien upon the fund in question 
which must prevail unless the mortgagees have shown 
a paramount right to it. Miller v. Sherry, 2 Wall. 249; 
2 Barb. Ch. Pr. (2 revised ed.) 157, note 18. The ques- 
tion as to the right claimed by the trustees is conclu- 
sively settled against them by Galveston R. R. Co. v. 
Cowdrey, 11 Wall. 460, aud Gilman v. Telegraph Co., 91 
U.S. Rep. 8. C. 603. 

Both these cases, as regards this point, present ex- 
actly the same legal aspect as the case before us. It is 
unnecessary to reproduce at length what was said in 
those adjudications. 

In this case, upon the default which occurred, the 
mortgagees had the option to take personal possession 
of the mortgaged premises or to file a bill, have a re- 
ceiver appointed, and possession delivered to him. In 
either case the income would thereafter have been 
theirs. Until one or the other was done the mortga- 
gor, as Lord Mansfield said in Chinnery v. Black, 3 
Doug. 391, was ‘‘owner to all the world and entitled 
to all the profit made.”’ 

The mortgage could have no retrospective effect as 
to previous income and earnings. The bill of the trus- 
tees does not affect the rights of the parties. It is an 
attempt to extend the mortgage to what it cannot be 
made to reach. Such a proceeding does not create 
any new right. It can only enforce those which exist 
already. The bill of the trustees is as ineffectual as if 
the fund were any other property, real, personal, or 
mixed, acquired by the mortgagee aliunde and never 
within the scope of the mortgage. 

—_—_ > __———- 


STATUTES REGULATING FOREIGN 
AND INTERSTATE COMMERCE. 
SUPREME COURT OF THE UNITED STATES—OCTO- 

BER TERM, 1876. 
FosTER, PLAINTIFF IN ERROR, V. MASTER AND WARD- 
ENS OF THE PorT OF NEW ORLEANS. 

A statute of Louisiana forbade the survey of the hatches 
of sea-going vessels coming to the port of New Orleans, 
and of damaged goods coming on board such vessels, 
by other persons than the masterand wardens of the 
sort of New Orleans. Held, that the statute was a regu- 
ten of foreign and interstate commerce within arti- 
cle 1, section 8 of the Federal constitution, and not an 
inspection law, and was void. 

N error to the Supreme Court of the State of Louis- 

iana. 

Mr. Justice SWAYNE delivered the opinion of the 
court. 

This controversy has arisen out of an act of the 
legislature of Louisiana, approved March 6th, 1869. 
By the first section it was made the duty of the 
master and wardens of the port of New Orleans to 
offer their services to make a survey of the hatches of 
all sea-going vessels which should arrive at that port, 
and a penalty was prescribed for the neglect of this 
duty. The second section declares ‘that it shall be 
unlawful for any person other than the said master 
and wardens, or their legally constituted deputy, to 
make any survey of the hatches of sea-going vessels 
coming to said port of New Orleans, or to make any 
survey of damaged goods coming on board of such 
vessels, whether such survey be made on board or on 
shore, or to give certificates on orders for sale of such 
damaged goods at auction, or to do any other of the 
acts and things prescribed by law for said master and 
wardens to do and perform, and the person doing such 
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illegal and forbidden acts, his instigators and encour- 
agers, shall be liable and bound to pay in solido to the 
said master and wardens $100, with damages and costs 
for each of said illegal and forbidden acts so done.” 

The petition avers that Foster resides in the city of 
New Orleans, and has been and is continually violating 
the provisions of the act by making surveys of the 
hatches of sea-going vessels arriving at that port, and 
of damaged goods, and has been and is engaged in act- 
ing as, and performing the duties which belonged to, 
the master and wardeus of the port. 

An injunction was prayed for. It was granted by 
the lower court, and the judgment was affirmed by the 
Supreme Court of the State. A writ of error was 
thereupon sued out by Foster, and the case is thus 
brought before this court for review. 

The defendants in error have failed to enter their 
appearance, and no brief in their behalf has been sub- 
mitted. We shall, therefore, devote but few remarks 
to the case. 

The constitution of the United States, article i, seo- 
tion 8, gives to Congress the power “to regulate com- 
merce with foreign nations, and among the several 
States, and with the Indian tribes.” 

That the provisions of this act are regulations of 
both foreign and interstate commerce is a proposition 
which requires no argument to support it. They area 
clog and a blow to all such commerce in the port to 
which they relate. Their enactment involved a power 
which belongs exclusively to Congress, and which a 
State could not, therefore, properly exercise. In the 
Steamship Company v. The Port Wardens, 6 Wall. 81, it 
was held that a statute of a State enacting that the 
master and wardens of a port within it should be enti- 
tled to demand and receive, in addition to other fees, 
the sum of $5, whether called on to perform service or 
not, for every vessel arriving in that port, was a regu- 
lation of commerce, and was unconstitutional and void. 
If the constitutional objection was well taken there, a 
multo fortiori is it fatal here. The act is not in the 
sense of the constitution an inspection law. The object 
of such laws is to certify the quantity and value of the 
articles inspected, whether imports or exports, for the 
protection of buyers and consumers. Gibbons v. Og- 
den, 9 Wheat. 203; Brown v. Maryland, 12 id. 419; 
Clintsman v. Northrup, 8 Cow. 46; Bouv. Law Dict., 
‘Inspection; ”’ Story’s Const., §§ 1017, 1024: Neilson v. 
Garza, 2 Woods, 290. The purpose of this act is to 
furnish official evidence for the parties immediately 
concerned, and where the goods are damaged, to pro- 
vide for and regulate their sale. Master and Wardens 
v. Ship Hawes, 6 La. Ann. 390. 

Besides the unreason and oppressive character of the 
act as regards shipowners and consignees, it is an in- 
vasion of the rights of persons outside of these classes. 
If such a monopoly, sustained by such sanctions, may 
be validly given to the master and wardens, why may 
they not also, at prices not agreed upon by the parties, 
nor according to the market value, but at rates arbi- 
trarily fixed by law, be authorized exclusively to load 
and unload ships, to furnish them with all needful 
supplies, and to perform all the services of consignees, 
commission merchants, and ship brokers, touching in- 
coming and outgoing cargoes? Each of these imagined 
cases is a parallelism to the case before us, and only 
another step in same direction. 

We hold the statute to be void. 

In expressing these views we have no purpose to im- 
pugn auy thing heretofore said by this court as to the 
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power of the States to establish inspection, quarantine, 
health, and other regulations within the sphere of their 
acknowledged authority. The constitutional validity 
of such regulations is as clear as the power of Congress 
to establish regulations of commerce. It is no objec- 
tion to the former that both operate upon the same 
subject. Gilman vy. Philadelphia, 3 Wall. 730; Ex parte 
McNeil, 13 id. 240. 

The judgment of the Supreme Court of Louisiana is 
reversed, and the cause will be remanded with direc- 
tions to dismiss the petition. 


——__>__—_—_ 
PARTIES TO MORTGAGE FORECLOSURE. 


‘(THE question whether a prior mortgagee should be 

made a party to the foreclosure of a prior mort- 
gage was considered in the case of Jerome and others, 
assignees, v. McCarter, trustee, decided at the present 
term of the Supreme Court of the United States. The 
action was one to foreclose a mortgage. The court say 
it is contended that the bill cannot be sustained be- 
cause the prior mortgagees were not made parties. 
This position cannot be sustained. It is undoubtedly 
true there are cases to be found in which it was ruled 
that prior incumbrancers were necessary parties to a 
bill for the foreclosure of a junior mortgage, but in 
most of these cases the circumstances were peculiar. 
Where the effort of the junior mortgagee is to obtain 
a sale of the entire property or estate, and not merely 
of the equity of redemption, there is reason for making 
the prior incumbrancers parties, for they have an im- 
mediate interest in the decree. And so, when there is 
substantial doubt respecting the amount of the debts 
due prior lien creditors, there is obvious propriety in 
making them parties, that the amount of the charge 
remaining on the land after the sale may be deter- 
mined, and that purchasers at the sale may be advised of 
what they are purchasing. But the case in hand has 
no such peculiarities. The prior mortgages were not 
due when this bill was filed, and without the consent 
of those mortgagees nothing more than the equity of 
redemption could be sold under any decree made in 
the case or under the decree which was sought. Nor 
is there any doubt entertainable respecting the amount 
due under the prior mortgages. Indeed, the company 
is estopped by the provisions of its mortgage, of which 
the complainant is trustee, from asserting that the en- 
tire amount of the two $500,000 mortgages, and of the 
receiver’s mortgage, was not outstanding when the 
present mortgage was made. The full indebtedness 
was acknowledged by making the junior mortgage ex- 
pressly subject to it, and as there is no evidence that 
any portion of it has been paid, it is not admissible for 
the mortgagors or their assignees in bankruptcy to 
deny it now. Bronson v. The LaCrosse & Milwaukee 
Railroad Co., 2 Wall. 283. Apart from the exceptional 
cases, we understand the general rule to be, that in a 
suit by a junior mortgagee to foreclose a mortgage, 
prior mortgagees are not necessary parties. So it has 
been held in England in Rose v. Page, 2 Sim. 471; Rich- 
ards v. Cooper, 5 Beav. 304; Delabere v. Norwood, 3 
Swanston, 144. Such also is the rule asserted in this 
country where the bill of a junior mortgagee, as in this 
case, seeks only a foreclosure or sale of the equity of 
redemption. See Edwards on Parties, 91, and cases 
cited; Gihkon v. Bellville, 3 Halst. 531; Williamson v. 
Probasco, 4id. The subject has been under considera- 
tion by this court in Hagan v. Walker et al., 14 How. 
37, in which it was shown that it is not necessary in all 





cases to make a prior mortgagee a party. And it isnot 
easy to see why it should be in any case when the de- 
cree asked cannot injure or affect him. In Payne y. 
Hook, 7 Wall. 432, it was said, “it can never be indis- 
pensable to make defendants of those against whom 
nothing is alleged, and from whom no relief is asked.” 
See also French v. Shoemaker, 14 Wall. 315. We think 
this is the correct rule. It is certainly consonant with 
reason, and we see nothing in the present case that jus- 
tifies a departure from it. We hold, therefore, that 
the bill is not defective for want of proper parties. 


—_———__4—— 


NEGLIGENCE OF TUG WHEN TOWING VEs- 
SEL. 
N the case of Thompson, appellant, v. Bliss, recently 
decided by the Supreme Court of the United 
States, the action was one in admiralty for the loss of 
respondent’s vessel, claimed to be caused by the neg- 
ligence of those in charge of appellant’s tug, which 
was towing it into the harbor of Racine, Wisconsin. 
The tug, which had hitched on to the vessel some little 
ways outside of the harbor, in entering, swung sud- 
denly around a pier which runs out into the lake, and 
the vessel, not being under control of those on board, 
was thrown against the pier and sunk. The Supreme 
Court held the appellants liable, saying: The tug was 
not acommon carrier, and the law of that relation 
has no application here. She was not an insurer. The 
highest possible degree of skill and care were not re- 
quired of her. She was bound to bring to the per- 
formance of the duty she assumed reasonable skill 
and care, and to exercise them in every thing relating 
to the work until it was accomplished. The want of 
either in such cases is a gross fault, and the offender is 
liable to the extent of the full measure of the conse- 
quences. Brown v. Clegg, 63 Penn. St. 41; The Quick- 
step, 9 Wall. 665; Wooden v. Austin, 51 Barb. 9; 
Wells v. Steam Navigation, 8 N. Y. 375; Steamer New 
Philadelphia, 1 Black, 62; The Cayuga, 16 Wall. 177; 
James Gray v. John Frazier, 21 How. 184. The port 
of Racine was the home port of the tug. She was 
bound to know the channel, how to reach it, and 
whether in the state of the wind and water it was 
safe and proper to make the attempt to come in with 
her tow. If it were not she should have advised 
waiting for a more favorable condition of things. She 
gave no note of warning. If what occurred was inevita- 
ble, she should have forecasted it and refused to pro- 
ceed. The springhead of the disaster was the sudden 
turn of the tug around the end of the pier, combined 
with the shortness of the tow lines. These involved 
the stopping of the tug and the loss of the steerage- 
way of the brig. The drifting of the latter, her im- 
pinging upon the pier, and her fracture and sinking 
necessarily followed. Conceding that the mode of 
entering the harbor by the tug was the best under the 
circumstances, and the disaster thereafter inevitable 
then the effort showed a clear want of judgment. As 
before remarked, she should have known this and gov- 
erned herself accordingly. Her conduct in this view 
was more than an error. It was a fault, and upon this 
ground she should be condemned. 

But there is another view of the case more satisfac- 
tory to our minds, and more clearly conclusive against 
the tug. She took charge of the brig a mile anda 
half from the harbor. She had the whole surface of 
the lake for sea-room. There was nothing in the way. 
The wind was light and the sea was calm. She could 
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have made any curvature necessary to put herself and 
the tow upon aright line to the harbor. Her course 
could then have been laid accordingly. She could 
have entered just where she did enter. She could 
have safely passed the swells she would have encoun- 
tered. Her experience as she did enter proves this to 
have been so. She would have avoided the shoal- 
water and bar south of the channel where the swells 
were the highest. A single line would have answered 
for the tow. It might have been of any length deemed 
proper. The tow would have had ample steerage-way, 
and have obeyed her helm. She could have been kept 
in the wake of the tug, and would have safely passed 
the ground-swell, as did the tug. There being ample 
depth of water in the channel, and being larger and 
heavier than the tug, she would have encountered 
even less of difficulty and danger. The tug need not 
have stopped amoment. There would have been no 
tension and breaking of the lines by the grounding 
and jerkings of the brig. The traction would have 
gone on in unbroken continuity until the tow was so 
far within the harbor as to have been out of peril. 
The expert testimony proves that this could and 
should have been done. We find no sufficient answer 
to this view either in the record or in the able and 
elaborate argument submitted by the counsel for the 
appellants. 
a oan ae 


RECENT AMERICAN DECISIONS. 


SUPREME COURT OF PENNSYLVANIA.* 
BEQUEST. 

Void, cannot be enforced: gift to trustee for charitable 
uses.— A testator wishing to bequeath his estate to 
charitable uses was told that it would be invalid if he 
should die within a month, but that he might give it 
unconditionally to some person whom he could trust 
to carry out his wishes; Yeakle was named, and an 
absolute bequest was made to him. Testator died 
within the month, and Yeakle, being informed of his 
death and wishes, said he would carry them out. 
Held, that there was nothing in the circumstances to 
fasten a trust on Yeakle, and that the bequest was not 
within the words of the act of April 26th, 1855. The 
charities would have had no claim, legal or equitable, 
to enforce payment by Yeakle, nor would he be guilty 
of fraud against them or the testator, if he should 
apply the bequest in any other way; his declaration of 
intention would not bind him. Schulte’s Appeal. 

CONTRACT. 

Construction of: agreement to complete unfinished 
work.— Le Van contracted to construct elevators for 
defendant according to a plan specified; before the 
work was finished Le Van abandoned it; plaintiff con- 
tracted to finish the work as “per contract’’ with Le 
Van: should the amount exceed $1,000, Le Van agreed 
“to assume the excess.”” The court charged that the 
plaintiffs had put themselves into the shoes of Le Van 
and defendant could make any defense against them 
which he could have made against Le Van. Held to 
be error. Philadelphia Hydraulic Works v. Schenck. 

CORPORATIONS. 

1. Subscriptions for stock: rules governing. —(1.) A 
subscription to the stock of a public corporation prior 
to the procurement of its charter is absolute and a 





*From advance sheets of 30 P. F. Smith (80 Penn. St. 
Rep.). 








condition attached is void. (2.) Commissioners to re- 
ceive subscriptions are not the agents of the corpora- 
tion but of the public, under limited and definite 
powers which every subscriber is bound to know. 
(3.) After a corporation is organized it may receive 
subscriptions for stock on conditions which it is bound, 
to perform. (4.) After organization, one subscribing 
without condition cannot set up an unlawful act of the 
directors to avoid his subscription. (5.) Whenever a 
power which the subscriber cannot control, intervenes 
to alter a material point in his contract without his 
assent, it works his release. Caley v. Philad. and 
Chester Co. R. Co. 

2. Release of subscriber by act of company.— A sub- 
scription paper set out the termini of a railroad and 
the route over which it would be constructed. Held, 
that this was an agreement that the termini and the 
route should be as stated; and if the company materi- 
ally changed them, a subscriber would be released. Ib. 

3. Explanation of written instrument by parol testi- 
mony.— Ambiguities in a writing may be explained, 
varied, added to or contradicted by parol, where it is 
shown that but for t!e oral stipulat‘ons the writing 
would not have been executed. Ib. 

4. When principal bound by act of agent.—A party 
seeking to enforce a contract made by his agent is 
bound by his declarations made at the time, although 
he has exceeded his authority. (Indiana, etc., Turn- 
pike Uo. v. Phillips, 2 Penn. 184; Manheim, etc., Plank- 
road Co. v. Arndt, 7 Casey, 317, followed.) Ib. 


INSURANCE. 


Fire policy: conditions avoiding policy: what is not 
viol.tion of condition: hazardous business.— A policy 
of insurance provided that the risk of property insured 
should be determined by the rates annexed, and if the 
risk should be increased as contemplated by a by-law 
annexed, the rates should be evidence of the additional 
risk. The by-law provided that if the insured devoted 
any part of the insured building, or one located by him 
near it, “‘to a more hazardous business,’”’ the policy 
should be immediately void. The insured for light 
introduced gasoline, named as increasing the risk; he 
afterward removed it; subsequently, the building was 
burned.. Held, the policy was not void. In the 
absence of a stipulation to that effect, the validity of 
the policy depended on the state of the premises at the 
time of the loss. Lighting with gasoline was not devot- 
ing the building to a more hazardous business. Mut. 
F. Ins. Co. of Chester County v. Coatesville Shoe Fac- 
tory. 

NEGLIGENCE. 

1. Fire set by sparks from locomotive: contributory 
negligence.—Where a barn, quite near the track of a 
railroad, was negligently burned by sparks from a 
locomotive, held, not evidence of contributory negli- 
gence that the owner suffered the roof to be in such 
condition as that it was more liable to take fire than if 
it had a secure and safe roof. Phila. & Read. R. R. Co. 
v. Hendrickson. 

2. Mutual duties of landowners and railroads.— The 
owner of property near a railroad must take all risks 
of a proper and careful use of the road. When a rail- 
road company uses the most approved spark arresters, 
and proper care and vigilance in running its engines, 
an adjacent landowner has no remedy for injury to his 
property by fire thrown from a locomotive. Where 
actual negligence in running an engine is proved, and 
loss results, the mere condition of the landholder’s 
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property is no defense. In order to hold a landholder 
for contributory negligence where injury is done to his 
property by fire from an engine on a railroad, he 
must have done some act or omitted some duty which 
is the proximate cause of the injury occurring with 
the negligence of the railroad company. Farmers may 
cultivate and use their farms and improvements as is 
customary amongst farmers, and are not bound to 
exercise unusual means to guard against the negligence 
of railroad companies, Ib. 

3. Proximate cause: fire communicated by railway 
locomotive.—Sparks from defendants’ engine fired a 
railroad tie, from which rubbish left by the defendants 
on their road was fired, communicated with plain- 
tiff's fence next to the road, and spread over two fields, 
burned another fence and standing timber six hundred 
feet distant from the road. Held, that the proximity 
of the cause was for the jury. In such case the jury 
must determine whether the facts constitute a contin- 
uous succession of events so linked as to be a natural 
whole, or whether the chain is so broken as to become 
independent, and the final result cannot be said to be 
the natural and probable consequence of the negli- 
gence of defendants. The rule for determining what is 
proximate cause is, that the injury must be the natural 
and probable consequence of the negligence, and that it 
might and ought to have been foreseen under the cir- 
cumstances. (Pennsylvania Railroad Co. v. Kerr, 12 
P. F. Smith, 353, distinguished.) Pennslyvania Rail- 
road. Co. v. Hope. 

NEGOTIABLE INSTRUMENT. 

Not subject to set-off in hands of third parties.—A 
note was made to Minsker for value, by Young & 
Worth; Barber, a member of the firm, discounted it, 
and it was indorsed to him; the note was protested, 
and afterward indorsed, for value, by Barber to plain- 
tiff, he having no notice that Barber was a member of 
the firm. Held, that the state of accounts between 
Barber and the firm was not a ground of defense 
against the note. The indorsee of overdue commer- 
cial paper takes it subject only to the defenses con- 
nected with the note itself, and not to claims or set- 
off independent of the note. Young v..Shriner. 


RESCISSION OF CONTRACT. 

Proof of fraud or mistake must be clear and palpa- 
ble.— Nothing but fraud or palpable mistake is ground 
for rescinding an executed coutract. A partner sold 
his interest in the firm to his fellows; in a proceeding 
about six years afterward, to rescind the sale, he 
alleged that his interest had been represented by one 
of them as being of less value than it was. Held, that 
as partuer he had aright to examine the books, etc., 
and not having availed himself of the means of in- 
formation he had no ground for relief. Partners 
bought the interest of a fellow, through a third person, 
concealing that the purchase was for them. Held, that 
was not per se fraudulent and the court would not 
avoid it. Geddes’ Appeal. 

TRUSTS. 

1. Life interest and remainder: duty of trustee. — A 
testator gave to a trustee real estate and bank stocks 
in trust to pay the income to his daughter half-yearly 
during life, and “immediately after her decease,”’ he 
gave the property bequeathed, etc., to a granddaughter 
and two grandsons; “or such of them as may be liv- 
ing, their heirs and assigns.’’ The trustee having died, 
his executors settled an account; during the hearing 
in the account before the auditor, the cestui que trust 





died. Held, that the trust then terminated and that 
all the income from that time passed to those in re- 
mainder. The trustee had no active duties to perform 
to the remaindermen, not even to convey the estate 
passed directly by the will to the remaindermen; the 
trustee succeeding the deceased trustee was not enti- 
tled after the death of the cestui que trust to receive 
the corpus of the trust. Stokes’ Appeals. 

2. When trustee not entitled to commissions. —The 
bank stock bequeathed in trust remained unchanged 
until the death of the cestui que trust; the second 
trustee collected the dividends — without having pos- 
session of the certificates—and the rents of the real 
estate. Held, that he was not entitled to commissions 
on any of the corpus of the trust. (McCausland’s Ap- 
peal, 2 Wright, 466, followed.) Ib. 


WILL. 

Construction of: what is not a trust.—A testator gave 
the residue of his estate to his executors in trust to 
pay the net income to his wife, *‘ so loug as she shall 
remain my widow and my children shall be under age, 
to be used and applied by her to the maintenance, sup- 
port and education of my children who may be under 
age, but without being called upon to give any account 
of the manner in which she may have applied it, as it 
is my wish that she shall have the absolute control of 
its use and disposition so long as she shall remain my 
widow.” Held, that this did not create a sub-trust in 
the wife, but was only an expression of confidence in 
her as to the use and disposition of the income. The 
income was to be paid to her without legal responsi- 
bility for its use and disposition, with absolute control 
and without being called to give any account of her 
application of it. The wife could not be called to ac- 
count unless she should be guilty of malversation. 
Biddle’s Appeal. 

—EEEE 
RECENT ENGLISH DECISIONS. 


ATTORNEY AND CLIENT. 

Solicitor’s lien for costsin proceedings to wind up cor- 
porution.— The defendant, a solicitor, was employed 
by one H. (who was a director and promoter of a lim- 
ited company then in liquidation), with the privity of 
three other persons, the holders as nominees of H. of 
certain shares in the company, to take proceedings in 
connection with the winding-up of the company. H. 
deposited with the defendant the certificates of the 
shares for the purpose of enabling him to carry out 
his instructions, and the defendant received from the 
liquidator of the company certain checks in respect 
of the shares standing in the names of those persons. 
In the meantime H. transferred to the plaintiffs his 
interest in the shares, with notice of the lien and 
charge of the defendant thereon for his costs, and the 
defendant, acting upon the retainer of the plaintiffs, 
continued the proceedings, and ultimately received 
from the liquidator four several checks payable to H. 
and the other three persons respectively. In an ac- 
tion to recover these checks, held, that the defendant 
was entitled, as against the plaintiffs, to a lien upon 
them for his costs of all the proceedings against the 
company in respect of the shares. Gen. Share and 
Trust Co. v. Chapman, L. R., 1 C. P. D. 771. 

ESTATE OF INHERITANCE. 

Scotch lease heritable.— A lease in Scotland is herita- 
ble, not moveable or personal, as in England, but de- 
scending to the heir of the lessee. Whether the lease 
be in perpetuity or for a term of years the descent 
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will be the same. Bain v. Brand, L. R., 1 App. Cas. 


(H. L.) 762. 
LIBEL. 


Privileged publication: comments in newspaper on 
matters of public interest.—To justify the publication 
in a newspaper of defamatory comments, apart from 
reports of what passes in courts of justice, it must be 
shown either that the person of whom the defamatory 
matter is written was a person whose position and 
character are of general interest to the whole country, 
or that the subject-matter dealt with is one of general 
interest to the whole community. It is not enough to 
show that the individual fills a public character of a 
limited kind and in a limited district, or that the sub- 
ject-matter dealt with is of interest only toa small 
portion of the public, or to the public in a limited dis- 
trict. The defendants, the proprietors of a newspaper, 
published a report of the proceedings at a meeting of 
the board of guardians of a provincial union, contain- 
ing false and defamatory matter reflecting upon the 
medical officer of the union workhouse. Held, not 
privileged by the occasion, though the report was ad- 
mitted to be bona fide and a correct account of what 
passed at the meeting. Purcell v. Sowler, L. R.,1C. 


P. D. 781. 
STATUTE OF FRAUDS. 


Contract of sale by broker: signature in broker's 
book.— A broker, acting for the plaintiff, made a 
contract for the sale of goods to the defendant, send- 
ing a note to each party, but signing only that which 
was sent to the seller; he, however, entered the con- 
tract in his book in which he signed both the bought 
and the sold-note. The defendant kept the note which 
was sent to him without objection until called upon 
to accept the goods, when he repudiated the contract, 
assigning for reason that the note sent to him was not 
signed. Held, that the conduct of the defendant 
amounted to an admission that the broker had author- 
ity to make the contract for him, and consequently 
that his signature to the sold-note bound the defend- 
ant. Held, also, that the signed entry in the broker’s 
book was a sufficient memorandum of the bargain to 
satisfy the statute of frauds. Thompson v. Gardiner, 
L. B., 10. P. D. 777. 

——__>___—_- 
BOOK NOTICES. 
HANDyY’s REPORTs. 

Reports of Cases Argued and Adjudged in the eg ior Court 
of Cincinnati in 1854-1855. By R. D. and J. H. Handy. 
Counselors at Law, Cincinnati. Volumes I and II, 
Cincinnati : Robert Clarke & Co., 1877. 

T is said that good law is never old, and it is very 

certain that the fundamental principles of jurispru- 
dence were enunciated as clearly and accurately by 
the courts of a hundred years ago as they are by those 
of to-day, and that a text-book of the elements is not 
the worse because it has instructed several genera- 
tions. It is also certain that when a second edition of 

a series of reports is demanded it is because there are 

valuable decisions contained in that series, and the 

circumstance that a second edition has been issued is 
more of a recommendation to these volumes than any 
we could give them. We need, therefore, say nothing 
as to the merit of the decisions embraced therein or 
of the manner in which the work of the reporter has 
been done. ‘To the profession of Ohio Handy’s Re- 
ports are already familiar, and although less known 
to the bar outside of Ohio, they are not unfrequently 
referred to in the briefs of counsel. Among the decis- 





ions of general interest contained in these volumes 
we will notice only afew. In volume I, Ellis v. Ohio 
L. Ins. Co., pp. 98 and 119. It is here held that where 
payment of a forged bill or check is once made by the 
drawee he is estopped from denying the genuineness 
of the drawer’s signature, and also that to constitute 
a usage which can be set up by a bank it must apply 
to the place and not to one or more banks. Miller v. 
W. F. M. Ins. Co., p. 208. It is held that a policy of 
insurance is governed by no different rule than that 
applied to other mercantile contracts, and that a false 
representation will avoid « policy conditioned upon 
the truth of such representation, notwithstanding it 
in no way contributes to a loss thereunder. Commer- 
cial Bank, etc., v. Bowman, p. 246. It is held that 
where in a State legislative act incorporating a bank 
a specific mode of taxation of the bank is provided, a 
subsequent act providing for a more burdensome form 
of taxation is in violation of a contract and invalid 
under the Federal constitution. Swasey v. Laycock, 
p. 335. It is held that an award will not be set aside 
for error of judgment as to the law on the part of the 
arbitrator, although it will for a mistake of law. 
Tsham v. Greenham, p. 358. A common carrier must, 
if requested, permit the consignee to examine the 
cargo at the place of delivery before he can demand 
his freight. In volume II, McIlvaine v. Wood, p. 166. 
In this case the doctrine that a landlord is not liable 
for a nuisance created by his tenant is asserted. The 
editor of this edition has made certain additions and 
annotations which will be found of use to those having 
occasion to examine the volumes. 





AMERICAN LAW REVIEW. 


The American Law Review, April, 1877. Mansfield Store 
and Samuel Hoar, Editors. Boston: Little, Brown 
Company. 

This number of the Review contains but three es- 
says. These are, however, of more than ordinary 
merit. The subjects are **The Washington Safe Bur- 
glary Couspiracy,’’ ‘The Right of Extradition,” and 
‘*Notes on Coroners.’’ The digests are of English 
law reports, State reports, and cases in bankruptcy. 
The book notices are written with the usual care and 
discrimination. The Summary of Eventstouches upon 
many watters of interest to the profession, and will be 
found very entertaining, as we.l as useful reading. 

> 
COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, April 
10, 1877: 

Order affirmed —In the matter of Brady, an im- 
prisoned debtor. —— Judgment affirmed — Franklin v. 
The People; Barnesci..tta and ano. v. The People. —— 
Judgment affirmed, with costs— Porter v. Waring; 
Porter v. Porter; Gawtry v. Clarke; Kellam v. Mc- 
Kinstry; Chapman v. Porter; Rockwell v. McGovern ; 
Rockwell v. Ginnelly; Kline v. The Queen Insurance 
Co. Judgment reversed and new trial granted, 
costs to abide event — Marston v. Gould; Western 
Transportation Co. v. Hoyt et al.; Dilleber v. Home 
Life Insurance Co.; Hennesy et al. v. Wheeler et al. 
—- Motion for reargument denied, with $10 costs — 
Anderson v. Acheson and ano.— Order granting 
new trial reversed and judgment on report of referee 
affirmed, with costs—Cahen v. Continental Life In- 
surance Co. of New York.— Order granting new 
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trial reversed, and judgment of nonsuit affirmed, with 
costs — Hallock v. Dominy and ano.—— Orders re- 
versed, with costs—The People ex rel. Wasson v. 
Schuyler, auditor.— Judgment modified by insert- 
ing a provision declaring that the defendant was not 
liable for any deficiency, and as so modified judgment 
affirmed, without costs to either party in this court — 
Real Estate Trust Co. v. Keech.— Judgment against 
appellant for deficiency reversed, with costs — Vroo- 
man v. Turner, appellant. —- Judgment affirmed, with 
costs, after deducting $60.08 from verdict of February 
9, 1875— Shaw v. Republic Life Insurance Co.— Ap- 
peal dismissed, with costs— Levy v. Butterfield. 
— 
BENCH AND BAR. 


Hon. Christopher Morgan died at Auburn, 
in this State, on the 3d inst. He was born June 4, 
1808, at Aurora, N. Y., was graduated from Yale Col- 
lege in 1830, and was admitted to the bar not long 
thereafter. He was twice member of Congress, and 
served two years as Secretary of State of this State. 


A Bg seen reproaching a lawyer with 
what Mr. Bentham would, perhaps, have called the 
“uncognoscibility’’ of legal nomenclature, said: 
**Now, for example, I never could comprehend what 
you lawyers mean by docking an entail.”” ‘* My dear 
doctor,’’ replied the lawyer, “I don’t wonder at it; 
but I will explain; it is what your profession never 
consent to— suffering a recovery.” 

A Boston counselor of great professed piety, 
thinks it needful to sow seed by all waters, and so has 
his writing paper branded with Scripture texts. The 
other day he had occasion to make an application to 
the Supreme Court in respect to some matter of 
practice, and he unluckily used a sheet of paper which 
was headed: ‘ Ye are all bought with a price.’’ Some 
malicious wag has been telling that the application 
wasn’t granted. 

The following is from England: A case of 
seduction was tried before a well-known judge. The 
evidence showed a combination of every kind of vil- 
lainy in the defendant, and as the facts came out, the 
judge grew red and white, and was fairly boiling when 
the time came to charge the jury. ‘“‘ Gentlemen of the 
jury,” said he, * it is a perfectly clear case, and a most 
nefarious one. The defendant has unquestionably 
robbed the plaintiff, and has basely betrayed his 
daughter, and abandoned her ina foreign land. I—J 
only wish it had been my daughter.’’ The effect. pro- 
duced by this speech was not exactly what the speaker 
intended it to be. 

——__>___—_ 


NOTES. 


N the case of Hyams v. Bamberger, decided at the 
last General Term of the Supreme Court of this 
State in the First Department, it was held that the 
fact that an assignee for the benefit of creditors mixes 
the funds of the trust with his private funds, standing 
alone, is not sufficient to warrant the appointment of 
areceiver.— A suit with respect to the publication 
by Pere Hyacinthe of manuscripts given him by the 
Count de ,Montalembert, recently pending in France 
before the Civil Tribunal of the Seine, has been de- 
cided adversely to Pere Hyacinthe. An appeal will 
be taken. 


The Macon Telegraph, in speaking of the recent de- 
cision of the Supreme Court of Georgia, in the case 
of Brinckley v. State, says: The case of Brinckley, the 
celebrated wife-murderer, has again been before the 
Supreme Court, and the judgment and sentence of 
death is again affirmed. This ends the case, unless the 
Governor should intervene with the pardoning power. 
Strangely enough, this case has been before the Su- 





preme Court three times after a verdict of guilty was 
rendered, and sentence of death passed; and though 
the judgment was affirmed each time, the man is still 
alive! 


The London Times, in speaking of the attack on the 
Vice-Chancellor with an egg, says: Such a scene is 
happily of very rare occurrence. The old law reports, 
however, give afew cases of the kind, which seem to 
have been punished with extreme severity. In ‘‘ Dyer’s 
Reports ”’ (reprinted 1688), for assaulting a witness in 
court a man was condemned to imprisonment for life, 
to forfeit his goods, and to have his right hand am- 
putated at the ‘‘Standard in Cheape.’’ A case more 
directly in point is reported in the quaint Norman 
French of the law courts as follows: ‘‘ Richardson ch. 
Just. de C. Banc al Assises at Salisbury in summer 1631 
fuit assault per prisoner la condemne pur felony que 
puis son condemnation ject un brickbat ale dit Jus- 
tice que narrowly mist, and pur ce immediately fuit 
indictment drawn per Noy envers le prisoner and son 
dexter manus ampute and fix al gibbet sur que luy 
mesme immediatement hange in presence de Court.” 
The Noy herein mentioned was the Attorney-General. 
Another case reported in the same book (page 188 b, 
marginal note) records the fact that for striking Sir 
Thomas Reynolds with a stick Sir William Waller was 
fined £1,000 and ordered to be imprisoned during the 
Royal pleasure. 

The Solicitors’ Journal thus speaks of the position 
occupied by leading solicitors in England, outside of 
London. Here in London the heads of the great firms 
in Bedford-row or Lincoln’s-inn are omnipotent in 
their offices, important at the Law Institution, and of 
much consideration in the courts; but what does the 
world half a mile from their offices know of them? 
In the country it is wholly different. The leading 
solicitor of a large provincial town, if he be sagacious 
and energetic, occupies a position, so far as we know, 
altogether unique. In France the practical separation 
of the so-called lower branch of the legal profession 
into two divisions, prevents the occurrence of the 
same state of circumstances. The avoué, who in many 
respects corresponds to our solicitor, is not, so to 
speak, the general man of business of his clients. 
The notary, who is generally trusted in matters rela- 
ting to business affairs, although he acts as a convey- 
ancer, is not strictly a practicing lawyer. Our leading 
provincial solicitor combines the influence of both 
these classes; and exercises the, to many minds most 
enviable, prerogative of being at the bottom of every 
thing. Having been long established in business he 
is the depository of the secrets of large numbers of 
his neighbors; he hears in the course of his profes- 
sional transactions the secrets of others, and he is the 
trusted adviser in private matters of multitudes of 
clients. Moreover he knows every one in the district, 
and knows what most people are likely to think on 
any given subject; what more natural when any local 
movement is mooted than that it should occur to the 
projectors to drop in and ascertain what Mr. 
thinks about it? In most public undertakings too 
there is a period when the layman feels more or less 
helpless; when the constitution of a new society has 
to be settled, resolutions to be prepared, or rules 
drafted, the lawyer’s services are invaluable; and so 
it comes to pass that unobtrusively but effectually he 
moulds the new institution into shape. 
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rily for publication. 
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dressed to the publishers. 








“The Albany Law Journal, 


ALBANY, APRIL 21, 1877. 











CURRENT TOPICS. 


: ioe legislature of Pennsylvania has just enacted 
a law which is a disgrace to the reputation of 
that Commonwealth, and which can in the long run 
operate only to the detriment of the class it is de- 
signed to protect, while it inflicts inconceivable and 
lasting injury upon every other class. We refer tothe 
“stay” law, which received the executive approval 
upon the 23d of last month. Under this law, before 
any sale of real estate can be made under any legal 
process, an appraisal of such estate must be had 
by ‘‘six lawful freeholders” of the neighbor- 
hood, and if such estate does not sell for two-thirds 
of the appraised valuation, a stay for one year is to 
be allowed. That such a law should find favor in 
a State like Pennsylvania, we confess astonishes us. 
And the framers of the act seem to have an idea 
that it is not altogether what it should be, for they 
provide that its provisions shall not apply to ‘‘ suits 
for the collection of interest semi-annually on mon- 
eys due the estates of decedents, widows and 
minors, which suits are hereby authorized to be 
instituted,” nor to claims for labor. The act is 
probably unconstitutional as to debts already incur- 
red, and it will stand in the way of the creation of 
new ones. The object of the act is manifested by 
its concluding clause, which provides that it shall 
not remain in force longer than eighteen months. 
It is to afford a temporary relief to debtors, allow- 
ing them to retain and use their property for a year 
at the expense of their creditors. The appraise- 
ment being made by the neighbors of the debtor, 
will in every instance be very much above the real 
value of the property, which will so render a sale 
impossible. There isa provision for the payment 
of interest, but as, in most instances, the land will 
be insufficient to satisfy the debt, this will be of no 
benefit to creditors. The law is a dishonest one, 
and we should not be surprised to find an act repu- 
diating the public debt of the State following it. 


The liberal construction which courts and juries 
give to the civil damage law is illustrated in the 
case of Schmidt v. Mitchell, recently decided by the 
Supreme Court of Illinois. Schmidt sold the hus- 
band of the other party intoxicating drink. The 
husband becoming drunk and abusive, was shot by 
a third party, whereby he died, and his widow 

Vot., 15.— No. 16. 





brought suit against Schmidt, under the law, for 
such death. The jury found in favor of the widow. 
The judgment was reversed, upon appeal, but the case 
indicates what strange verdicts are liable to result 
from this truly remarkable law. 


The legislature of Connecticut has passed an act 
providing that the attorneys at law admitted to 
practice in the courts of that State and restdent in any 
county thereof may organize themselves by the name 
of ‘‘The Law Library Association” for such county, 
and when so organized shall be a corporation for the 
purpose of holding and managing the law library 
belonging to the county, and may adopt by-laws for 
that purpose, with the approval of a judge of the 
Superior Court. The libraries are made free for the 
use of the inhabitants ‘of the State, under the rules 
established by the associations, and a provision for 
the support of such libraries is made from the public 
treasury. We would recommend this law to the 
attention of the legislature of this State, and also 
to that of the bar associations, both State and local. 
In most of the counties of this State there already 
exists a district or county library. In some places 
this library is accessible to members of the profes- 
sion, and is used by them. But in many places it is 
practically closed against them, being shut up in the 
court-house or in some private office, and available 
only occasionally, and by the favor of the one hav- 
ing charge of it. In some counties the library is 
not cared for, and is plundered, its volumes going 
to enrich private libraries. This is not surprising, 
seeing that there is usually no legislative provision for 
the care of these collections of books, the matter 
being left to the authorities of the counties, who, 
as a rule, know nothing about such things. Under 
the Connecticut system the persons chiefly interested 
in creating and preserving a county law library 
would have control of it, and we should have excel- 
lent libraries in every locality, accessible to both the 
profession and the public. 


A movement of a somewhat unusual nature has 
been made in the State legislature looking to the 
removal from office of Justice Balcom of the Su- 
preme Court. By article 6, section 11, of the 
Constitution, it is provided that ‘‘ justices of the 
Supreme Court may be removed by concurrent 
resolution of both houses of the legislature, if two- 
thirds of all the members elected to each house 
concur therein.” But it is further provided that no 
removal shall be made ‘‘ unless the cause thereof be 
entered upon the journals, nor unless the party 
complained of shall be served with a copy of the 
charges against him, and shall have an opportunity of 
being heard.” The alleged reason of the present 
movement is, Judge Balcom has become men- 
tally disabled, so that he is incompetent to perform 
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judicial duties. The right of the legislature to re- 
move for this reason is somewhat questionable. By 
the constitutional provision mentioned the power of 
removal is given, but it must be for cause, and there 
must be charges made against the incumbent. The 
statement that a man is sick would hardly be called 
a charge against him, and we do not believe that it 
was designed to confer upon the legislature power 
to oust frofn the judicial office except for conduct 
which amounts in effect to a dereliction of duty. 
A judge may indeed become unfitted for the per- 
formance of his official duties from mental weak- 
ness, and this circumstance may create great incon- 
venience, but the same result might follow from an 
attack of rheumatism or fever, yet in the latter 
event no one would think of instituting a movement 
for his removal. The design of the framers of the 
Constitution was tarender the judiciary independent 
of the other branches of government during good 
behavior. To guard against the contingency of 
physical and mental weakness upon the bench, a 
limitation of age was supposed to be sufficient. If 
the present attempt should be successful and Judge 
Balcolm is removed, there will be no restraint left 
upon the power of removal. If the legislature can 
remove for insanity or mental weakness, it can 
for bodily infirmity, whether permanent or tempo- 
rary, and it will be easy enough to find excuses for 
any exercise of the power. 


Every one has heard the story of the two methods 
of dealing with an adverse judicial decision, which 
were: first to appeal or second to swear at the court. 
One method or the other is usually resorted to, the 
choice being regulated by the taste or ability of the 
attorney or the means of the client. Where a case 
reaches the court of last resort, however, and is de- 
cided, the unsuccessful party has no longer the 
chance to vindicate his cause by the first method, so 
if he desires to continue the fight he must resort to 
the last. The defeated suitor of the present day, 
however, does not always confine himself to the com- 
paratively harmless though eminently satisfactory 
panacea of profanity, but sometimes resorts to more 
questionable and discreditable practices. He is not 
satisfied with denunciation, but adds thereto the 
venom of slander, and seeks to blacken the reputa- 
tions of those who compose the court by false tales 
of corruption and bribery. Of such a character is 
the attempt made in the columns of a daily news- 
paper a day or two ago to implicate Judge Folger, 
in the disreputable practices that prevailed during 
the official career of Mr. William M. Tweed. That 
individual having prepared a statement, setting 
forth the particulars of his ever famous distribution 
of the public funds where they would do the most 
good, the newspaper we have mentioned took occa- 
sion to give what it claimed to be a summary of the 





statement and mentioned Judge Folger among 
those sharing in the distribution. Th@re was 
no shadow of excuse for this charge, his name ap- 
pearing nowhere in the original statement. It was 
(und the newspaper itself has since admitted it to be 
false) a pure fabrication and could have been pub- 
lished with but one object, namely, to cast discredit 
upon our highest State court. It has not had that 
effect, for nobody believed it, and the prompt repu- 
diation of it as forming a part of the confession of 
Mr. Tweed, by the gentleman having that document 
in charge, compelled the newspaper in whose col- 
umns it appeared to hasten to make a denial. We 
trust the matter will not be left here, but that the 
party causing the libel to be published will be ex- 
posed and punished. 


The bills of general interest introduced in the State 
legislature during the past week are these: Direct- 
ing the publication of monthly reports of the business 
of banking institutions; classifying the departments 
of the State government; to prevent losses of life by 
fire in hotels. One bill provides that every proprietor 
of a hotel or boarding-house shall keep a knotted 
rope in all rooms above the second story sufliciently 
long to reach to the ground; another, that he shall 
furnish a metallic ladder to each room. Among the 
bills upon which progress has been made the one 
relating to the taxation of stockholders of banks is 
the most important. This bill, in some degree, 
places holders of this kind of property nearer upon 
an equality with those of other kinds, but does not 
There is, however, a strong proba- 
The Committee of the 


do full justice. 
bility that it will not pass. 
Whole in the Assembly have decided to report in 
favor of the passage of a bill, which has already 
passed the Senate, giving women the right to hold 
office as school trustees, and the bill will probably 
become a law. 

A statute just enacted (chap. 65) 1s designed to 
reach the frauds which are frequently perpetrated 
upon farmers by the sale of patent rights. It re- 
quires every note given for a patent right to bear on 
its face a statement that it is so given, and makes 
the failure to comply with the provisions of the law 
a misdemeanor. Notes given for the purchase-price 
of patented articles are excepted from the operation 
of the statute. The law is perfectly useless so far 
as preventing the fraud aimed at is concerned. The 
true way to stop this kind of business is to give the 
maker of notes obtained by fraud a right to defend 
on that ground, even against an innocent purchaser, 
and if it be established that such maker is not a 
trader, to require that the holder show that he 
took the paper for value, and that there were no 
circumstances connected with the transaction which 
would put a reasonable man upon inquiry. 
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NOTES OF CASES. 
[* the case of State v. Boogher, decided at the 
March Term of the St. Louis Court of Appeals 
(3 Cent. L. J. 321), the defendant was prosecuted 
for a criminal libel upon a corporation. There were 
five counts in the information, each charging a sep- 
arate offense. The jury found the defendant guilty 
upon three counts, assessing the penalty upon one 
count a fine of $50, upon another a fine of $100, 
and upon the third two months’ imprisonment, and 
he was sentenced to pay $150 fine and be imprisoned 
twomonths. The counsel for the defendant, on ap- 
peal, claimed that the imposition of cumulative penal- 
ties was error, citing Tweed v. Liscomb, 60 N.Y. 559; 
19Am. 211. The court, however, said that the Su- 
preme Court of Missouri appear to have come, many 
years ago, to an opposite conclusion from that arrived 
at by the New York Court of Appeals as to what was 
the common law of England upon this point. Storrs 
v. State, 3 Mo. 9. The Missouri doctrine appears 
to be upheld in Rea v. Jones, 2 Campb. 131, where 
Lord Ellenborough says: ‘‘In point of law there 
is no objection to a man being tried on one indict- 
ment for several offenses of the same sort.” It is 
the daily usage to receive evidence of several libels 
and of several assaults upon the same indictment. 
Many English cases seem to uphold the same rule as 
to the case of misdemeanors especially, holding 
that counts for distinct offenses may be joined in 
the same indictment, and the defendant sentenced 
as for more than one offense at the same trial. See 
Rex v. Wilkes, 4 Burr. 2527; Young v. The King, 3 
Term R. 98; Rex v. Johnson, 3 M. & S. 539; 
Reg. v. Cutbush, 10 Cox’s C. C. 489; Regina v. Cas- 
tro, 9 Eng. L. R. Q. B. 350. In the latter case the 
defendant (the Tichborne claimant) was indicted 
for and convicted of two distinct offenses of perjury, 
one committed in the Common Pleas and the other 
before a commissioner in chancery, and sentenced 
to several years penal servitude upon each count. 
The power of a corporation to guarantee the debt 
of another is considered in the case of Low v. Cali- 
fornia Pacific Railroad Co., decided by the Supreme 
Court of California on the 19th of March last. The 
Central Pacific Railroad Company, under the third 
section of the act incorporating it, is ‘‘capable in 
law to make all contracts necessary for the construc- 
tion, completion and maintenance of such railroad, 
and generally to possess all the powers and privileges 
for the purpose of carrying on the business of the 
corporation that private individuals and natural per- 
sons now enjoy.” This company acquired by lease the 
railroad belonging to defendant, and in considera- 
tion agreed, among other things, to guarantee the 
payment of the principal and interest of certain 
bonds issued by defendant. This contract the court 
held was not ultra vires, but the power to make it 
was conferred by the section mentioned. The court 





cite, as sustaining its.view, the cases of Railroad Co, 
v. Howard, 7 Wall. 411; Smead v. Indianapolis R. 
R. Co., 11 Ind. 104; Stewart v. Erie & West. Transp. 
Co., 17 Min. 372. These cases, as was shown in the 
dissenting opinion of McKinstry, J., do not fully 
support the conclusion arrived at in the principal 
case. In Smead v. Indianapolis R. R. Co. the charter 
of the defendant allowed it to connect with other 
roads, and to ‘* make such contracts and agreements 
for the transportation of freight and passengers or for 
the use of the road as to the board of directors may 
seem proper,” and it was decided that an agreement 
to pay for widening a connecting road was proper. 
In Stewart v. Hrie & West. Transp. Oo. it was only 
held that a railroad company not restrained by its 
charter may enter into contracts with connecting 
companies for the purpose of arranging for through 
transportation over its own and other roads, and in 
the case of Railroad Co. v. Howard, which comes 
nearest to the principal case, it was held that a rail- 
road company receiving bonds of cities and coun- 
ties, issued to aid in the building of its railroad, 
under authority of law might guarantee such bonds 
when donated to it. See, also, Bradley v. Ballard, 
55 Ill. 413; 8 Am. Rep. 656; Worthington v. Savage 
Manuf. Co., 1 Gill. 201; Bridgport City Bank v. 
Empire Stone Dress. Co., 30 Barb. 421; Colman v. 
East. Count. Railway Co., 10 Beav. 1. 

Inthe case of Beck v. Hibernia Ins. Co. of Ohio, 
44 Md. 95, the Court of Appeals of Maryland upheld 
a condition avoiding a fire insurance policy for con- 
cealment. ‘The policy in question, which insured 
certain buildings therein particularly described, 
against loss or damage by fire, provided that the 
conditions thereunto annexed should form part of 
the instrument, and were to be resorted to in order 
to explain the rights and obligations of the parties 
to it. By one of the conditions it required every 
applicant for insurance in the company to state any 
incumbrance that might exist on the property to be 
insured; and by another, it declared that ‘‘if any 
person insuring any building or goods in this office 
shall make any misrepresentation or concealment, 
such insurance shall be void.” Prior to and at the 
time the policy was issued, there were two mort- 
gages on the insured buildings, the existence of 
which was never communicated to the insurance 
company or its agent. A loss occurring, this action 
was brought upon the policy. The court held that 
the failure to disclose the existence of the mortgages 
avoided the policy and defeated the action. See, 
as sustaining the decision, Bowman v. Franklin Fire 
Ins. Co., 40 Md. 620; Hutchins v. Cleve. Mut. Ins. 
Uo., 11 Ohio St.477; Gahagan v. Un. Mut. Ins. Co., 
43 N. H. 176; Patten vy. Mer. & Farm. Ins. Co., 38 
id. 338; Bowditch Mut. Fire Ins. Co. v. Winslow, 3 
Gray, 415; Same v. Same, 8 id. 38; Penn. Ins. Co, 
v. Gottsman, 48 Penn. St. 151; Campbell v. New 
England Mut. Life Ins. Co., 98 Mass. 403. But see 
Hotiman v. Etna Fire Ins. Co., 32 N.Y. 451; Peck 
v. New London Mut. Ins. Co., 22 Conn, 575. 
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RUFUS CHOATE. 


IV. 

paenoves endowed with great intellectual pow- 

ers, Mr. Choate was as careful, methodical, and 
solicitous in regard to mental helps as any student 
who might have been less conscious of innate 
strength. He would seem to have been mindful 
that the summit of excellence was to be approached 
by a road open to all; that those who could pass on 
easily and swiftly, and those less favored by nature, 
but of superior diligence, might finally reach the 
same destination. Thus, regarding genius as a mere 
capacity to acquire knowledge and to use it, he gave 
himself up to continuous toil. 

Some perils attend students who possess great in- 
tellectual powers, From the hour when such a one 
first realizes how receptive he is to suggestions of 
truth and beauty, how readily the barriers which 
impede others yield to his touch, he is liable to 
become the victim of a delusive self confidence, and 
to accept the notion that the harmony and fruitful- 
ness of his life will be of spontaneous growth. As 
he seems to apprehend the less occult relations of 
things by intuition, he regards close and prolonged 
study as unnecessary. So, content with some ap- 
pearance of culture, he falls into easy ways, goes 
through life as the lounger saunters through the 
streets. He bears to true learning the relation 
which the slothful miner has to the mine as he 
gathers up the bits of precious metal exposed to 
view, without acting upon the hints nature has given 
of the wealth hidden below the surface. Another 
student, of like gifts, moves on earnestly, acquires 
knowledge, does some good work. Having found 
that what he should learn is easily attained, he as- 
sumes that there need be no end to his acquisitions. 
Like the student in Faust, he confers with the evil 
spirit, and is encouraged to inquire into mysteries 
too deep and profound for his apprehension. He 
takes to such studies, and, thenceforth, swims not 
with the current, but against it. He is vain, super- 
ficial, weak in proportion as he shakes off the influ- 
ence of natural laws, the checks and hindrances 
designed to hold him in restraint, and which are as 
necessary for his safety as the wall built at the edge 
of the precipice, or of the road by the river is for 
the protection of travelers. He undertakes to in- 
form the schoolmen in their specialties, and his 
speculations upon religion, science, the nature and 
relation of man, partake of the artificial texture of 
his life, but they are printed and in the hands of 
inquiring readers. As he has performed some good 
work in other departments, his speculations secure 
respect and confidence. So his best efforts have an 
evil influence. 

As Mr. Choate escaped the perils which beset stu- 
dents in their early growth, it would be interesting 
could we know to what that good fortune may be 





ascribed. Some may refer it to the incentives of 
ambition, of self-respect, of pride, taste or tempera- 
ment, and such incentives may enter largely into the 
question. But in this instance beneficent influences 
acting upon a delicate, docile, susceptible, emotional 
nature, had been at work in advance of the schools. 
The boy went into those schools with his mind 
stored with good examples. The family training 
had given a proper bias to the affections; lessons 
from the Bible, from Watts’ hymns and psalms, from 
the church service,]from the poets and from history, 
had inspired a love of the true and beautiful, and he 
had read enough of biography, of travels, to impress 
him with the dignity of earnest efforts, self-sacrifice 
and heroism. The case is not thus stated too 
strongly. What should be said of the strength and 
maturity of one who, as Professor Brown tells us, 
had devoured the ‘‘Pilgrim’s Progress” before he 
was six years old, had nearly exhausted the village 
library before he had reached his tenth year; whose 
taste and delicate sense of the use of words were 
such that when nine years of age he could point out 
an inappropriate word in a discourse? The 
preacher, after citing Paul, had added, “Even 
James says, etc.” The young critic thought that 
the word even, as thus used, implied some dispar- 
agement of the Apostle James. But, without ex- 
tending these statements, it is apparent that young 
Choate went out into the world with large moral 
and intellectual preparation. He carried the devo- 
tion, the genial spirit of his home life into the 
schools. The light of the early love never faded 
from his brow. He was thus prepared to exercise 
the manly patience given to his riper studies. The 
methods observed, as he sought to store his mind 
with lessons of the ancient and modern prudence, 
with such examples, maxims, images, analogies, 
such conceptions of principles as should enlarge his 
range of thought, enrich and vivify his language, 
chasten his style and make his public ministrations 
more efficient and acceptable, deserve the attention 
of students. 

Mr. Choate knew the need and the use of study; 
he also knew the limitations which were to be re- 
spected. A conservative spirit held him in restraint, 
repressed longings to slake his thirst at fountains 
placed beyond his reach. With firmness and pru- 
dence he refused to follow a friend into the laby- 
rinths of German mysticism, or to explore the ex- 
tended domains which Swedenborg had made his 
own. This economy was becoming in him, not 
simply because he did not wish to be ‘‘shocked, 
waked, or stunned” out of settled convictions, but 
because the duties before him, with the related 
studies, would consume his time and strength. 
Whatever his estimate of his own powers might 
have been, he knew that the Universal Genius, so 
called, was as fabulous as the Scandinavian Troll or 
as the Schamir, the worm that ate stone, and 
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which, according toa Jewish superstition, had been 
used in preparing the stones for Solomon’s Temple. 
So he put by studies that seemed too remote from 
his purpose, as ostentatious or improvident. He 
never lost his balance by reaching out too far, or, 
like one of old, walked into the water while gazing 
at the stars. 

Mr. Choate’s study of the cases in which he was 
to appear as counsel was exhaustive. Each case 
was tested and tortured until every conceivable 
shade of strength, and of weakness, was revealed. 
His son-in-law, Mr. Bell, has described the method, 
and Judge Fancher’s statement of the preliminary 
examinations of the case in which Mr. Choate was 
associated with him, is of a like character. He 
studied the cases, pen in hand. The facts and 
qualifying circumstances, with the decisions and 
principles applicable, were noted in a little book. 
A like book was kept by Erskine. Mr. Espinasse 
says that Erskine brought his arguments into court 
in a little book, and, even after long experience as 
a barrister, used to read and cite cases from it. On 
one occasion his opponent affected to ridicule that 
method, and, with a sneer, said he wished Erskine 
would lend him his little book. Lord Mansfield 
said ‘‘it would do you no harm, Mr. Baldwin, to 
take a leaf out of that book as you seem to want 
it.” Mr. Erskine may have been in the habit of 

citing cases from his memorandum books toa greater 
’ extent than Mr. Choate. He thus used his book in 
debate when he claimed that the trial of Warren 
Hastings had ended with the dissolution of Parlia- 
ment. Edmund Burke, not able to control his tem- 
per when excited by opposition of any kind in 
reference to that trial, had a fling at ‘‘ideas which 
never traveled beyond a nisi prius case,” and a sneer 
for the note book. But in this relation it is pleasant 
to recall the spirit in which, a short time before his 
death, Burke called on Erskine, and, holding out 
his hand, said ‘‘Come, Erskine, forget all! I shall 
soon quit this stage, and wish to die in peace with 
everybody, and especially with you.” But we con- 
fess that we have always had great respect for Mr. 
Choate’s little books as evidencing the care given 
to tle preparation of his cases, the security against 
possible confusion or forgetfulness. How else could 
counsel who goes into the argument of case after 
case on the same day, do full and exact jus- 
tice to each of them? It is said that Sugden once 
got hold of the wrong brief, and argued in support 
of his adversary. A like mistake is reported of 
Dunning. Neither of them had kept the little 
books. Neither did our former attorney-general, 
Samuel A. Talcott, who made a like blunder. As 
he was about to close, the attorney of the party 
came into court and in a troubled whisper told him 
of his mistake. Not at all disconcerted, and art- 
fully concealing his error, Mr. Talcott re-arranged 
his papers and said: ‘‘ May it please the court, I 





have thus presented, fully and fairly, the case as 
understood by my learned friends opposed. I shall 
now proceed to show that that view of the case is 
utterly erroneous.” The late B. Davis Noxon, who 
was present, told me that the promise was made 
good; that the argument that followed was one of 
the most able and brilliant he ever heard from that 
distinguished counsel. 

Mr. Choate’s study of the law, apart from his 
preparation in particular causes, and from those in 
which he had been concerned, was extraordinary. 
In the range of legal biography to which we have 
had access, we do not recall an instance of equal 
devotion. His methods of noting the facts of cases 
reported in the books, and writing out opinions, as 
if for judicial use, of preparing arguments in sup- 
port of the decisions or against them, of criticising 
the authorities cited, and finding others to confirm 
or qualify them, of seeking to discover how far a 
doctrine underlying a series of adjudications might 
have been fortified or made to appear more just in 
the light of history, reason, and of scientific tests, 
have been from time to time so fully stated in this 
Journal that present illustration is unnecessary. 
Such a course of study, so close, symmetrical, criti- 
cal, deserves great respect. But an entry here and 
there, in his diary and journal, as he notes how he 
applied his morning hour, seems articulate with 
admonitions. He has a few moments with the 
poets, with historians, with the critics, and then 
the genius of the law beckons him away. Thus, he 
says, ‘‘I have read and digested a half-dozen pages 
of Greenleaf on Evidence, and as many of Story on 
the Dissolution of Partnership;” and, later, ‘‘I 
read Phillips’ Evidence, beginning at title ‘Incom- 
petency,’ and common-placed a reference or two;” 
and, yet again, later, and while in London, after 
saying ‘‘ Mr. Bates called and made some provision 
for our amusement,” he adds, ‘‘I read bible, prayer 
book, a page of Bishop Andrew’s prayers, a half 
dozen lines of Virgil and Homer, and a page of 
Williams’ Law of Real Property.” All this and 
more, to keep the law, even in its simplest elements, 
fresh in mind, a purpose from which not even the 
delights of travel, of new scenes, of courteous fel- 
lowship, could wholly divert him. 

The fruit of such devotion was wholesome and 
nutritious. Thus trained and strengthened, his 
vision could take in, as from a tower of observa- 
tion, the domain of the law. It lay before him as 
a familiar and inviting landscape. The practical 
benefit was obvious. On a trial or an argument, 
when unexpected difficulties might arise and an 
appeal be made to principles not noted in his ‘little 
book,” the countervailing doctrine was in his mind 
ready for use. 

The law thus faithfully pursued, leads to logic, 
to ethics, to metaphysics, and, in a word, to the 
whole scope of special sciences. Even such views 
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of it may not indicate adequately, certainly not 
with precision, Mr. Choate’s estimate of the law as 
pervading all space, and subordinating to its use all 
knowledge. If so, that estimate may reveal to us 
the reasons which led him to more enlarged and 
liberal studies than are commonly regarded as 
necessary to the profession. J.N. 


I am indebted to E. D. Sanborn, Professor in Dart- 
mouth College, for the following reminiscences of Mr. 
Choate : J.N. 

My acquaintance with Mr. Choate began as early 
as 1831, when I was a student in college. He was 
warmly attached to Hanover, where the happiest 
days of his life were spent in study and in teaching. 
Here, too, he found his wife, and the old home, 
where the young tutor and the beautiful girl who 
won his heart, met to enjoy the passing hours and 
make their plans for coming years, was peculiarly 
dear to him. The late Cyrus P. Smith, at the com- 
mencement dinner of 1875, recited a little incident 
in the history of Mr. Choate’s tutorial life. The 
students knew that their teacher passed often some 
of the small hours of night in Mr. Olcott’s parlor. 
Mr. Smith and a few of his associates used to sere- 
nade the young couple occasionally. One night 
they took their stand on the deck of the steeple 


near the house, whence the whole village could 


hear. In their song they substituted ‘‘Rufus and 
Helen” for classic names and made the refrain loud 
and long. In the morning Mr. Choate sent for Mr. 
Smith, whose voice he had recognized, and admon- 
ished him to select a humbler stand and a more 
seasonable hour for his musical exhibitions. Thus 
ended the farce.* 

My first introduction to Mr. Choate was in the 
library of ‘‘The United Fraternity.” His con- 
versation was of books. He called my atten- 
tion to some good authors for a young man to 
read. Among others, he took from its shelf an old 
folio, much worn and defaced, and said that he had 
found great benefit from the careful reading of that 
work. It was Dr. William Chillingworth’s work 
entitled ‘‘The Religion of Protestants, a safe way 
to Salvation.” Hallam says: ‘This celebrated 





*On the 24th day of February, 1877, the members of the 
Bar of Kings county held a meeting in the Court House, in 
the city of Brooklyn, to testify their respect for the mem- 
ory of two of their brethren, Cyrus P. Smith and Charles 
Lowrey, who had recently departed this life. Mr. Smith 
graduated at Dartmouth in the class of 1824, and early in 
his professional life, settled in Brooklyn, had filled various 
positions of honor—Corporation Counsel, Mayor of the 
city and member of the State Senate. Mr. Lowrey gradu- 
ated at Yale in the class of 1848, came to Brooklyn in 1849, 
was called to the bar in 1857, and was a member of our Con- 
stitutional Convention in 1867-8. They were men faithful 
to all the trusts reposed in them, so just, useful, exemplary 
in their lives, as to be worthy of remembrance. At the 
meeting, appropriate resolutions were adopted and addres- 
ses delivered by Hon. John Winslow and Hon. Henry C. 
Murphy, J.N. 








work, which gained its author the epithet of im- 
mortal, is now, I suspect, little studied, even by the 
clergy.” Mr. Choate pronounced the author the 
greatest reasoner in that age of giants in logic. 
He said he knew no work to be compared with it, 
except Edwards on the Will. He had read Chil- 
lingworth with great profit, and advised all young 
men to study it who desired to become good logi- 
cians. From that time to the day of his death I 
never met Mr. Choate without gaining instruction 
from his conversation. His discourse was always 
of lofty themes. : 

I once had an opportunity to spend a few hours 
in bis library by his invitation. His books were 
the latest and best editions of standard authors, 
I was then interested in the classics. That depart- 
ment of his library I carefully examined. I found 
there the most recent and most approved editions 
of Greek and Latinauthors, I took the books from 
their shelves, one by one, to learn, if possible, what 
use the owner had made of them. I found, in some 
of them, traces of his study through the entire 
work, in others, the leaves had been cut and mar- 
ginal notes made in one-third or one-half of the 
work. I happened to be staying then at a house 
opposite that of Mr. Choate. I awoke about mid- 
night and saw, across the street, Mr. Choate stand- 
ing at a high desk, by the window, evidently 
employed in reading. So, after the fatigues of the 
day, he refreshed his mind with good books at 
night. 

Once I was invited to meet his pastor, Rev. Dr. 
Adams, and a few other friends at dinner. It was 
at the time when Dr. Adams was so severely cen- 
sured for his book called ‘‘ The Southside View,” 
in which he ventured to recite his personal recollec- 
tions of some good men at the south. The friends 
of Dr. Adams had held a public meeting to express 
their confidence and affection for the author of that 
famous book. Mr. Choate made a speech, com- 
mending his pastor for preaching the gospel instead 
of politics, and remarked that, after spending six 
days in controversy at the Bar and on the platform, 
he was rejoiced to have his attention called to 
religion on the seventh. This speech gave birth to 
a new party cry, ‘‘ The Gospel according to Choate,” 
which was as widely printed and commented on as 
his famous phrase ‘‘ glittering generalities ” applied 
to the Declaration of Independence. At the dinner- 
table, Mr. Choate, in a quiet, confiding, deferential 
tone, called out his guests on their own specialities. 
His twinkling eye, pleasant smile, and genial com- 
ments, made the occasion one long to be remem- 
bered. 

At the funeral of Daniel WebsterI walked with 
Mr. Choate to the cemetery. He made many con- 
siderate and thoughtful remarks on Mr. Webster’s 
life. He spoke of him with filial sadness and rever- 
ence. Mr. Webster was ‘‘his guide, counselor and 
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friend.” I felt almost abashed at his appeals to me 
for my opinions, as though I could possibly know 
any thing of the great orator which he did not know; 
but that was his mental habit. He made those with 
whom he conversed feel that he regarded them as 
equals to whom he could often show deference. 

After multitudes of orators had eulogized the de- 
ceased statesman, Mr. Choate came to his old haunts 
in Hanover, and in the old church uttered his mem- 
orable eulogy, perhaps the most brilliant and appre- 
ciative tribute to departed worth ever made by mor- 
tal man: If any one can name a greater ‘“‘let him 
speak, for him have I offended.” 

Mr. Choate prepared a speech for the Webster 
Dinner at Boston, a short time after Mr. Webster's 
death. He was too ill to deliver it; it was never 
published. Fletcher Webster was permitted to read 
it. One paragraph he copied and sent tome. It 
was as follows: ‘ Sometimes Mr. Webster incurred 
the lot of all the great, and was traduced and mis- 
represented. Sometimes he was pursued, as all cen- 
tral figures in great triumphal processions are pur- 
sued, as all glory is pursued, by calumny; as De- 
mosthenes, the patriotic statesman, as Cicero, the 
father of his country, as Grotius, the creator of pub- 
lic law, as Somers and Sidney, as Burke, as Grattan, 
as Hamilton were traduced. Even when he was re- 
cently dead the tears and prayers of the whole 
country did not completely silence one robed and 
> The shade of Theodore Parker, 
it is hoped, will receive with such candor as marked 
the living man, this Aonest tribute to his ministerial 
labors. 

Mr. Abbott Lawrence once said to me, at his house, 
that when he was Minister at the Court of St. James 
he frequently met eminent lawyers who were very 
desirous of learning every thing they could about 
Mr. Webster and Mr, Choate, especially their per- 
sonal appearance, habits and opinions. ‘They ques- 
tioned him respecting their interpretations of great 
questions of law. Mr. Lawrence ventured to pro- 
pose several of their questions to Mr. Choate, and 
his replies were received with great respect by Eng- 
lish lawyers. 

Mr. Choate was religiously educated, and the in- 
structions of his parents modified and controlled his 
whole life. Mr. James W. Paige, of Boston, in- 
formed me that Mr. Webster and Mr. Choate often 
met at his house, where they sometimes discoursed 
of ‘thigh and holy themes.” One evening allusion 
was made by one of them to the custom of commit- 
ting to memory devotional poetry in childhood. Mr. 
Webster challenged Mr. Choate to recite Watts’ 
psalms and hymns from memory, to ascertain which 
could hold out longest. They continued the exercise 
for a fullhour, till the ladies cried ‘‘ Hold! enough!” 
because they desired to hear these gentlemen talk 
on other subjects. 

Mr. Choate was once walking on commencement 


reverend backbiter.’ 





day, in Hanover, when a lady attempted to pass 
him in the crowd, wearing one of those elegant 
shawls whose knotted fringe always catches the 
button of the pew door of country churches (Proh 
pudor!) when suddenly he found himself caught 
by the button of his coat. He turned and said, 
‘*Madam, I beg pardon; I should be delighted to 
go with you, but I have an engagement in the 
opposite direction.” I remember an amusing inci- 
dent recited to me by one of his students, showing 
how much he was absorbed in a case he was study- 
ing, ‘‘ totus in illis.” A client was consulting him 
whose name was Stoughton. At that time a popu- 
lar nostrum called Stoughton’s Bitters was every- 
where advertised. Mr. Choate had seen the adver- 
tisements, and, during all the interview, he ad- 
dressed his client as ‘‘ Mr. Bitters.” 
Yours, truly, E, D. SANBORN. 


A distinguished member of the Massachusetts bar, 
residing at Westfield, writes me as follows: J.N. 


My Dear Srr —I take pleasure in trying to com- 
ply with your request to furnish some personal 
reminiscences of Mr. Choate. Perhaps, by way of 
illustrative notes to your articles, you may utilize 
some of them. 

I called upon Mr. Choate when he was confined 
to his house by a lame knee. He was always in his 
library, surrounded by his five or six thousand silent 
friends, covering the walls of the second story of 
his dwelling on Franklin street. 

On one occasion I found him before his table, 
turning the leaves of Macaulay’s history. I inquired 
if he was revising the judgments recently expressed 
in his lecture upon that subject. He replied no; 
that he was reading Cowley’s Poems, which always 
greatly interested him; that he had just discovered 
in the volume an expression similar to that found in 
the first book of Paradise Lost, ‘*The height of 
this great argument,” which he thought a fine and 
extraordinary phrase. He had thereupon begged 
his wife the ‘‘ gracious purveyor to his infirmities,” 
to hand down Macaulay to him, that he might 
detect whether Milton had ‘‘ hooked” from Cowley, 
or Cowley from Milton. But, said he, ‘‘ Cowley 
has got him. It is, however, only the equitable 
thing. Milton had a right to forage the whole 
intellectual world in the way of reprisal, for his 
disjecta membra are scattered thick through all liter- 
ature.” 

I have in my possession his copy of Cowley’s 
works. The pencil marks, along the margins of 
pages, suggest the remark he once made to me, 
that he ‘‘often found a single ‘winged word’ as 
suggestive as the most germinant thought.” This 
may explain what is said to have been his habit of 
frequent reading and study of a dictionary ‘‘ by the 
page.” 

Upon a mantle in his library, as 1 now somewhat 
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indistinctly remember, were placed, at one end, a 
bronze bust or statuette of Demosthenes, at the 
other end a similar one of Cicero. Over Demos- 
thenes was suspended a small engraving of Daniel 
Webster; over Cicero an engraving of Edward 
Everett. Upon my speaking of the appropriateness 
of the juxtapositions, he drew some parallels and 
contrasts between the great orators, and in a few 
minutes said more memorable things, by way of 
characterization, than I ever heard compacted into 
the same number of sentences. I remember that 
he pronounced Cicero to be ‘‘ the greatest master of 
speech who had ever lived.” 

I was associated with Mr. Choate in the trial of a 
railroad case before a committee of the Massachu- 
setts Legislature. He was then preparing an ad- 
dress upon Macaulay’s History of England, to be de- 
livered before the Mercantile Library Association in 
Boston. On the morning of the day he was to give 
his address he said that it was not nearly written. 
I suggested that he would be compelled to extem- 
porize a portion of it. He replied that on such oc- 
casions he never trusted himself for an “unwritten 
monosyllable,” but said that he would ‘‘cut out” 
from the hearing and go into an adjoining lobby and 
write while the witnesses were being examined in 
chief, if I would call him so that he could be pres- 
ent at the cross-examination. This arrangement was 
carried out, and it was wonderful to note how intui- 
tively and instantly he gathered the scope of the 
direct testimony given in his absence. On one oc- 
casion I followed him almost instantly from the com- 
mittee room to the lobby and found him already 
writing at the top of his speed. He said that his 
only way of making preparation for such occasions 
was to postpone it until the last possible moment, 
and then work ‘otis viribus ; that he had been already 
writing since three and a half o’clock that morning. 

Mr. Choate, on one occasion, came into the court 
room of the District Court in Boston, while I was 
trying a case before a jury. He was accompanied 
by Mr. B. R. Curtiss, their object being to discuss 
before Judge Sprague, then presiding, some inter- 
locutory motion, during the recess. Mr. Choate 
drew his chair to my side, and placed his hand on my 
shoulder in that magnetic way of friendly confidence 
which did so much toendear him to younger mem- 
bers of the profession. He then inquired with a sort 
of comical eagerness ‘‘ Pray tell me whose witnesses 
are all these women?” I answered ‘‘ Part are mine 
and part are the plaintiffs.” Then he said ‘‘ Pray 
tell me which side has the majority?” I said that 
I[had. He replied, ‘‘I will give you my word the 
case is yours. But now,” said he with humorous 
solemnity, ‘‘Let me give you my dying advice: 
Never cross-examine a woman, It is of no use. 
They cannot disintegrate the story they have once 
told; they cannot eliminate the part that is for you, 
from that which is against you, They can neither 





combine, nor shade nor qualify. They go for the 
whole thing, and the moment you begin to cross- 
examine one of them, instead of being bitten by a 
single rattlesnake, you are bitten by a whole barrel 
full. I never, excepting in a case absolutely desper- 
ate, dare to cross-examine a woman.” 

His library was especially rich in ancient classics, 
He pointed out that department to me with evident 
satisfaction; one shelf was filled by different edi- 
tions of the Greek Testament, some in elegant 
modern binding, and others in ‘‘old vellum.” [ 
alluded to this. He then said: ‘‘ You recall a visit 
I once received in my rooms from Mr. Webster, 
when I was Senator at Washington, endeavoring to 
impose upon the people of this Commonwealth the 
delusion that I was an eminent statesman. I saw 
Mr. Webster’s wonderful black eyes peering over 
my books, as if in search, and asked him what he 
would please to have. He turned to me with one 
of his smiles, such as never transfigured the face of 
any other man or woman, and said: ‘I observe, 
brother Choate, that you are true to your instincts, 
in Washington, as at home, seven editions of the 
Greek Testament, but not a copy of the Constitu- 
tion.’ ” 

You cannot, my dear sir, fail to see that I have 
written very hurriedly, but as you have the choice, 
both of excision and exclusion, I do not hesitate to 
send you my meager materials. I beg leave to 
thank you that you are willing to freshen the mem- 
ory of that wonderful man, whose profound and 
precise learning as a lawyer was hardly surpassed 
by his marvelous genius for advocacy, but who was 
nowhere more delightful or amazing than in private 
conversation. Carlyle is right when he tells us that 
‘*Great men, taken in any way, are profitable com- 
pany.” 


With very great respect, etc., 
Epwarp B. GIu.ert. 


——_>—____— 
INELIGIBILITY AND DISQUALIFICATION. 


To the Editor of the Albany Law Jowrnal: 

Srtr— One of the positions taken in my article on 
the ‘“ Electoral Office,’’ published in the JoURNAL on 
the 24th of last March, was that the ineligibility or 
disqualification in respect to this office established by 
the constitution does not ipso facto render absolutely 
null and void the election or appointment of an ineli- 
gible or disqualified person. The acts of such a per- 
son, regularly appointed, and not having been ousted 
from office by judicial proceedings, possess the valid- 
ity which the law assigns to the acts of officers de 
facto. Moreover, if the ineligibility existing at the 
time of the appointment be removable, and is removed 
prior to the period of action, this is sufficient for the 
practical end sought by the constitution, since the per- 
son, when he acts, does not belong to the excluded or 
disqualified class. 

Your correspondent from Holly Springs expressed 
the opinion in the JouRNAL of April 7th, that the 
article failed ‘‘ to draw the line of distinction between 
the terms ‘ ineligibility’ and ‘ disqualification.’ The one 
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has reference,” he remarked, ‘‘ to the time of election or 
appointment to, and the other to the time of entering 
into or of becoming invested with the title to, an 
office.” 

Whatever may be true as to this “distinction,” 
when expressly made by some statutory or constitu- 
tional provision, it so happens that the constitution of 
the United States uses neither of these terms in re- 
spect to presidential electors. Having declared that 
“each State shall appoint, in such manner as the leg- 
islature thereof may direct,’ a specified number of 
electors, it proceeds to say that *‘ no senator or repre- 
sentative, or person holding an office of trust or profit 
under the United States, shall be appointed an elector.” 
It also says, in the fourteenth amendment, that “ no 
person shall be * * * [an] elector of President and 
Vice-President,”” who belongs to a certain described 
class, unless the disability shall have been removed by 
a two-thirds vote in each house of Congress. This is 
all that the constitution says on the subject. 

In one form the prohibition declares that certain 
persons shall not be ‘appointed,’ evideutly because 
it means that these persons shall not be electors; and 
in the other form it omits the word “ appointed,’’ and 
simply declares that certain other persons shall not be 
electors. In neither form does the constitution say 
that the election or appointment of a person belong- 
ing to any one of the excluded classes shall be as abso- 
lutely null and void as if no appointment had been 
made at all. The ground of ineligibility or disqualifi- 
cation is different in the two forms of prohibition; 
yet the rule of construction must be the same in both. 
To say that certain persons shall not be appointed 
electors is, by the rule which the constitution itself 
supplies in the fourteenth amendment, equivalent to 
saying that they shall not be electors, but not equiva- 
lent to saying that their appointment, though made in 
the manner prescribed, shall be void. No such doc- 
trine is expressly stated. The doctrine is simply the 
inference of the interpreter. 

It is not true, as a general legal proposition, that the 
election or appointment of an ineligible or disquali- 
fied person to an office is in law a complete nullity, un- 
less it is made so by express language. Such an elec- 
tion or appointment is undoubtedly voidable, but not 
void, not an absolute nullity. The Supreme Court of 
Missouri, in St. Louis County Court v. Sparks, 10 Mo. 
121, said: ** When the appointing power has made an 
appointment; and a person is appointed who has not 
the qualifications required by law, the appointment is 
not, therefore, void. The person appointed is de facto 
an officer.””’ Justice Miller, of the Supreme Court of 
the United States, said in reference to Dr. Watts, 
the Oregon elector: “The fact that Watts held an 
office of trust and profit under the United States at 
the date of his election did not render that election 
void.”” The election was real notwithstanding the 
disqualification, and the resulting title to the office was 
good until the reverse had been ascertained and deter- 
mined by a tribunal legally competent to try the ques- 
tion of eligibility. This is the doctrine of law as 
stated by Justice Miller. 

So, also, Justice Bradley, in expressing his opinion 
in regard to the Florida electors, said: ‘‘ The constitu- 
tional prohibition that no member of Congress or 
officer of the government should be appointed an 
elector is only a form of declaring a disqualification 
for the electoral office, and does not have the effect 
of annulling the vote given by one who, though dis- 





qualified, is regularly appointed, and acts as an 
elector.’’ Such a case he held to be analogous to that 
of an officer de facto. 

Senator Morton, of the Electoral Commission, said: 
“The meaning of the constitution is that an elector 
shall not be a member uf Congress or officer under the 
United States at the time he takes the office and casts 
his vote. * * * This question has often been de- 
cided, and it has always been held that members [of 
Congress] who were ineligible from any cause, from 
want of age, of citizenship, or disability under the 
fourteenth amendment, at the time of their election 
by the people or by the legislature, but whose disabili- 
ties were removed at the time their term of office be- 
gan and they took their seats, were eligible, and their 
ineligibility on the day of election was of no conse- 
quence.”’ This seems a reasonable construction of 
the constitution, except in reference to any item of in- 
eligibility or disqualification that is expressly located 
at the date of the election, as, for example, the re- 
quirement that a representative shall, ‘‘ when elected, 
bean inhabitant of that State in which he shall be 
chosen.’’ It is the construction upon which Congress 
has acted in respect to its own members; and there is 
nothing in the language of the constitution to make it 
inapplicable to presidential electors. 

The presumption of law is that a person regularly 
appointed as an elector, and duly attested as such by 
the proper State authority, was eligible at the time of 
the appointment. If the reverse be true, then the 
fact must be averred and established before a tribunal 
legally authorized to consider and determine such a 
question. This tribunal must be a court of justice, 
unless the law expressly otherwise provides; andsucha 
court can exist only as it shall be created by law and 
have the requisite jurisdiction conferred upon it. The 
prohibitions of the constitution in respect to presiden- 
tial electors are hence not self executing. They need 
legislation to apply them to particular cases and make 
them operative. 

Chief Justice Chase took the ground, in the case of 
Cesar Griffin, Chase’s Dec. 364, that the disqualifica- 
tions imposed by the third section of the fourteenth, 
amendment did not execute themselves, but required 
the legislation of Congress to give them effect. The 
facts recited in the section must in each case be estab- 
lished according to law, and for this purpose there 
must be some form of judicial proceeding, and for 
such proceeding Congress must provide by law. 

Each house of Congress is a tribunal by the author- 
ity of the the constitution to judge ‘“* of the elections, 
returns and qualifications of its own members;”’ but 
neither house nor both together are made a tribunal 
to judge, at the time of counting the electoral votes ,or 
at any other time, of the elections, returns and quali- 
fications of presidential electors. Whether they were 
eligible or not at the time of their appointment is a 
question of fact to be judicially determined; and, un- 
til laws are passed providing a method and process for 
such determination, the prohibitory provisions of the 
constitution, not being self-executing, remain in abey- 
ance as to,their application to particular persons. 
They certainly do not oust any one from the electoral 
office who has been regularly appointed thereto, until 
by a process of law it has been ascertained that he be- 
longs to the excluded class. 

And still further, after the office has expired, and 
all its duties have been performed under color of law, 
it is too late to raise the question of eligibility in re- 
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spect to an elector for the purpose of invalidating 
his acts. It being granted that he was regularly ap- 
pointed and in due form invested with the title to the 
office, his acts are valid, even if he was ineligible at 
the time of the appointment, or at the time of the 
action. He was an elector de facto, not ousted from 
office on either supposition, and this is enough for the 
validity of his action. S. T. SPEAR. 

Brook yn, N. Y., April 16, 1877. 

——_ > 
COURT OF APPEALS ABSTRACT. 
CONTRACT. 

1. Construction of contract for the supply of ice.—The 
plaintiffs and defendants entered into a contract 
whereby the defendants agreed to supply the plaintiffs 
with a specified quantity of ice for each year during 
nine years. The contract contained this: ‘ It is, how- 
ever, provided and so understood by the parties to this 
agreement that, in case of the inability of the parties 
of the first part to lay up a full supply of ice, or other 
casualties, then, and in that case, the parties of the 
first part are bound only to deliver and supply to the 
parties of the second part such proportion of the above 
amount of ice during such year as the quantity of ice 
laid up be to their full supply.’’ At the time of mak- 
ing the contract the defendants had ice-houses erecved 
capable of containing 500,000 tons, near ponds and 
other places from which they usually filled them. 
During one year they were unable to fill these ice- 
houses from the usual places, but procured ice to meet 
the wants of their business from the Adirondacks, 
Maine, and other distant places. Held, (1) that the 
words “ full supply of ice’’ meant the amount which 
could be stored in the ice-houses, and not an amount 
sufficient to meet the defendants’ ordinary trade and 
custom ; (2) that by the words “‘ laid up’’ was meant only 
such ice as was procured from the neighborhood of the 
ice-houses, in the usual way and by the usual means, and 
not such as was procured from distant points and at 
great expense. Kemp v. Knickerbocker Ice Co. Opin- 
ron by Earl, J. 

2. Damages: what is stipulated and not a penalty.— 
The contract also contained this: ‘“‘ And the parties of 
the second part hereby agree to pay to the parties of 
the first jpart $1 per ton for each and every ton that 
they fail to take, according to the terms of this agree- 
ment; and the parties of the first part also agree to 
forfeit $1 per ton for each and every ton that they fail 
to deliver, according to the terms of this agreement.”’ 
Held, that taking into consideration the length of time 
the contract was to run, the contingencies of the ice 
trade and the great fluctuations in the price of ice, the 
$1 per ton, stipulated to be paid, must be held to be 
stipulated damages, and not a penalty. Ib. 

8. Rule for the construction of stipulations as to 
damages.—The construction of these stipulations de- 
pends, in each case, upon the intent of the parties as 
evinced by the entire agreement construed in the light 
of the circumstances under which it was made. Ib. 
[Decided March 20, 1877.] ‘ 

EXECUTION. 

Sale under: redemption to whom made.—Under the 
provision of Laws of 184], chap. 410, that a redemption 
of land sold under execution made by a creditor on 
and after the last day of fifteen months, “ shall be 
made at the sheriff’s office of the county in which the 
sale takes place,’’ etc., the redemption must be made 
to the officer who makes the sale, if he is present at 





the sheriff’s office, and a redemption made to the 
sheriff of land sold by a deputy, the deputy being pres- 
ent at the sheriff's office at the time, is not valid. 
People ex rel. McAllister v. Lynch. Opinion by 
Church, C. J. 
[Decided February 20, 1877.] 

INSURANCE. 


Contract of re-insurance : construction of: what in- 
cluded therein.—The Hope Insurance Company in con- 
sideration of the transfer to it by the Craftsmen’s Com- 
pany of a share of the latter company’s assets, agreed 
to pay to the holders of policies from the Craftsmen’s 
Company, “all such sums as that company may by 
force of such policies be liable to pay.” Held, that 
this agreement included a policyholder who sought 
compensation in damages for a failure of the Crafts- 
men’s Company to keep alive its contract by receiving 
payment of premiums when tendered. Fischer vy. 
Hope Mutual Life Ins. Co. of New York. Opinion by 
Folger, J. 

[Decided March 27, 1877.] 
LIFE INSURANCE. 

1. Construction of conditions in policy : warranty: evi- 
dence: admissions: communications to physician.— 
In an application for a policy of insurance upon the 
life of plaintiff's husband, to the question whether the 
husband had ever had diseases of bronchitis, consump- 
tion or spitting of blood, so far as he knew, the answer 
was “‘no.”’ In an action upon the policy after the 
husband’s death, held, that letters written by the hus- 
band to a third party were not admissible to prove 
tbat he had spit blood, or had an affection of the lungs. 
Held, also, that information acquired by physicians 
attending the husband professionally, as to his con- 
dition, and which was necessary to enable them to 
prescribe, was not admissible under the statute. 2R. 
S. 406, § 73; Dilliber v. Home Ins. Co. Opinion by 
Earl, J. 

2. Statements in application: when failure to state 
facts not a breach of warranty against misrepresentu- 
tion.— In the application were these questions and an- 
swers: ‘“Q. Has the party had, during the lust ten 
years, any sickness or disease? If so, state par- 
ticulars and the name of the physicians who prescribed 
or who were consulted? A. Nine years ago had an 
attack of typhoid fever. Q. Have you employed or 
consulted any physicians for yourself or your family? 
if so, give name or names and residence? A. Dr. 
Paine,,Putnam, Conn., nine years ago, he is now dead.” 
Annexed was the agreement that the answers contained 
therein ‘“‘are warranted to be full, correct and true, 
and that no circumstance is concealed or withheld iu 
relation to the past or present state of his heaith, etc., 
and with which the directors of the company ought to 
be made acquainted,’’ and it was agreed that if the 
answers were not in all respects full, true and correct, 
the policy should be void. Held, that the circumstance 
that the party was sick on another occasion than that 
mentioned by him, and employed anothér physician, 
was not a violation of the warranty. Ib. 

3. Warranty in application for insurance construed 
strictly.—Fraud may be predicted upon the suppres- 
sion of truth, but warranty must be based upon the 
affirmation of something not true. In this case the 
answer was full and complete, and true as far as it 
went. Warranties in policies of insurance are strictly 
construed, and if there are more senses than one in 
which a warranty may be taken, it must be taken as 
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the insurer had reason to suppose it was understood 
by the assured. Ib. 
[Decided April 10, 1877.] 


PRACTICE. 


At trial: objections to evidence need not be repeated 
as to same class of evidence.—After objecting three 
times to the same class of evidence, the objection be- 
ing overruled each time, plaintiff did not object to 
certain evidence given by a witness. Held, that the 
evidence must be treated as being received under the 
previous rulings, and a new objection was not neces- 
sary. Dilliber v. Home Ins. Co. Opinion by Earl, J. 
[Decided April 10, 1877.] 

STATUTORY CONSTRUCTION. 


Allowance of claim by canal auditors under Laws 
1868, chap. 520.—The canal appraisers were authorized 
by chap. 520, Laws of 1868, to hear and determine the 
damages sustained by one Voorhies and another, by 
the appropriation of land by the State for the deposit 
of slate and stone. Held, not to authorize them to 
determine and make an award for the destruction by 
fire of fence, and rails, and timber, there being noth- 
ing in the testimony taken by them to show that this 
was a damage from the appropriation of the land. 
People ex rel. Wasson v. Schuyler. Opinion per Cur- 
iam (Allen and Folger, JJ., dissented). 
(Decided April 10, 1877.] 


SUMMARY PROCEEDINGS. 


Judgment of dispossession in, not conclusive as to 
amount of rent due.— A judgment of dispossession in 
summary proceedings, taken for the non-payment of 
rent, is not conclusive as to the amount of rent due 
in an action against the tenant to recover the unpaid 
rent. Jarvis v. Driggs. Opinion by Andrews, J. 
[Decided March 20, 1877.] 

WARRANTY. 


1. Sale of seed: implied warranty of genuineness.— 
In an action for damages for an alleged breach of war- 
ranty for the sale of seed as a specific kind of cabbage 
seed, the question was whether the defendant made 
the warranty. The jury were charged thus: “If this 
was sold as a particular article known in the market 
by a particular name, the law implies that in such case 
the article is of that kind, character and description, 
and 80, too, if one goes to another and says to him 
that he desires an article for a certain purpose, and 
that other knowing that the first one relies upon his 
complying with his desire, furnishes an article, |the 
law implies that that article is delivered with a war- 
ranty, that it accords with the desire. “,The jury had 
as facts the conversation of the parties, the letters of 
plaintiff to defendant, with the specific designation of 
the seed he wanted, and the bags sent by defendant to 
plaintiff with the specific labels upon them. The 
plaintiff had no opportunity for inspection, nor could 
inspection have disclosed any thing to him. Held, 
that the instruction was not erroneous. Van Wyck v. 
Allen. Opinion by Folger, J. 

2. Measure of damages.— The court at Circuit laid 
down as the rule of damage that the plaintiff was enti- 
tled to recover the value of a crop which could have 
been raised from good seed less the cost of producing 
the crop, and the value of what was in fact raised. 
The Court of Appeals, while not passing upon the cor- 
rectness of this rule, held that the defendant could 
not except to it. Ib. 


WITNESS. 

Person found guilty af perjury, but against whom 
judgment has not been pronounced competent as.—Under 
the provision of 2 Rev. Stat. 681, §1, that “‘ Every person 
who shall willfully and corruptly swear,testify or affirm 
falsely * * * shall, upon conviction, be adjudged 
guilty of perjury; and shall not thereafter be received 
as a witness to be sworn in any matter or cause what- 
ever, until the judgment against him be reversed.” 
Until a person, found guilty of perjury by the verdict 
of a jury, has received judgment and sentence from 
the court, he is not incompetent to testify as a witness. 
Blaufus v. People. Opinion by Folger, J. 

(Decided March 20, 1877.] 
—_———__>—______. 


NOTES OF RECENT DECISIONS. 


Deed: omission of name of grantee in, at time of exe. 

cution: when void even as to innocent purchaser.— A 
deed without the name of a grantee when it is ac- 
knowledged is invalid, although there may be a parol 
authority to fill the blank with a particular grantee’s 
name, so that the deed would be valid as to subse- 
quent innocent purchasers. Until the rights of inno- 
cent purchasers do intervene, the grantor in such a 
deed has a right to withdraw it, at any time, even 
though delivered, for the parol authority is subject to 
revocation. But where there is no parol authority to 
fill such blank, no title whatever passes. The deed is 
then absolutely void, and the fraudulent grantee, hav- 
ing no title, can grant none, even to an innocent pur- 
chaser. At the very most, such a conveyance will only 
be a cloud on the title, which equity will remove at the 
instance of the true owner, unless, indeed, the true 
owner has been estopped by some act. Especially, if 
the true owner remains in possession personally, or by 
tenants, will he be protected against all the world. 
This possession is notice to all of the claim of owner- 
ship, and no one can claim to be an innocent pur- 
chaser, and entitled to protection, who has not made 
due inquiry. Sup. Ct., Illinois, Jan. 31, 1877. Whitaker 
v. Miller. . 

Illega: fees: voluntarily paid cannot be recovered back. 
— In an action against a public officer (i. e., U. 8. Ship- 
ping Commissioner), to recover fees alleged to have 
been illegally charged and collected colore officii, for 
reshipping seamen, held, that no action will lie to 
recover excessive illegal fees demanded by a public 
officer, if paid over, without threat or compulsion. 
Philadelphia Com. Pleas, Murch 24, 1877. Am. Steam- 
ship Co. v. Young. 
Jurisdiction: of Federal cowrts over assigned claim.— 
Under the act of March 3, 1875, the United States Cir- 
cuit Courts have jurisdiction over a suit in equity, to 
foreclose a mortgage, given to secure a promissory 
note, where the assignee and holder is a citizen of 
another State, though the assiguor could not, by rea- 
son of citizenship, have brought the suit. U.S. Circ. 
Ct., E. D. Wisconsin, Jan. 15, 1877. Seckel v. Back- 
haus. 
Negligence: master and servant: when employer of 
contractor liable to servant of sub-contractor for injury. 
—Where the plaintiff's servant worked for a sub-con- 
tractor of defendant in hauling rock with his team, 
but under the immediate direction and control of the 
defendant's superintendent, and the wagon and team 
were lost by the gross negligence of the defendant’s 
superintendent, in ordering the servant to drive into’ 





[Decided March 20, 1877.] 





a dangerous place, the defendant is liable for the dam- 
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ages caused by such negligence. Sup. Ct., Missouri, 
Oct., 1876. Cook v. The Han. & St. Jos. R. Co. (Cent. 
Law Jowr.). 

Removal of cause to Federal court.—An application 
was made by the defendant for the removal of this 
case to the Circuit Court of the United States. The 
plaintiff is a New York corporation, and the defend- 
ant a citizen of Connecticut. The trial was entered 
at the April term, 1875, of the Supreme Judicial Court. 
The defendant filed his answer May 6, 1875, and an 
amended answer March 6, 1877. The case was first 
placed on the trial list at the September term, 1876. 
On the 5th of March, 1877, and before the close of the 
September term, and before the trial of said suit, the 
defendant filed a petition for the removal of the case 
tu the Circuit Court of the United States. The plain- 
tiff appeared and objected to the acceptance by the 
court of the petition and bond, upon the ground that 
the same was not filed as required by section 3 of the 
act of Congress relating to the removal of causes from 
the State courts ‘‘ before or at the term at which said 
cause could be first tried.’’ It appeared from the in- 
spection of the records of the clerk, that several cases 
having later numbers than the case sought to be re- 
moved, and one case entered at the succeeding term, 
September, 1875, was tried at the April term, 1876. 
The case was reserved for the consideration of the full 
court. That court bas now denied the petition for 
removal, for the reason that “the application was 
made too late. The case, by the statutes of the Com- 
monwealth, and the practice of the court, was at 
issue, and could have been tried at former term.” 
Sup. Jud. Ct., Mass. New York Warehouse and S. Co. 
v. Loomis. (Decided April 9, 1877.) 

Riparian owners: use of stream by prescription.— A 
right by a riparian owner to use a stream in a certain 
manner, founded on prescription, is only commen- 
surate with the extent of the previous enjoyment. A 
riparian owner is not bound to lower his dam in order 
to remedy the difficulty occasioned by a new use of a 
mill located above him. Whatisa just and reasonable 
use of a stream by a riparian owner is a question of 
fact for the jury. New York Sup. Ct., Third Dept., 
Gen. Term, Deo. 20, 1876. Prentice v. Geiger (N. Y. 
Week. Dig.). 

Sale: of personal property: what is not breach of con- 
tract to deliver.—Defeudaut bought of plaintiff 600 
tons of rice, ‘‘to be shipped during the months of 
March “* April, per Rajah of Cochin.” The 
600 tons were in 8,200 bags, only 50 of which were put 
on board in March, the rest being shipped in Febru- 
ary, whereupon defendants refused to accept. Held 
(reversing the decision of the Court of Queen’s Bench), 
that this case was undistinguishable from Alexander v. 
Vanderzee, L. R., 7 C. P. 530, and that there had been 
no breach of the contract to ship the goods. English 
Ct. App., Nov. 14, 1876. Spand v. Bowes (36 L. T. 
Rep. 161). 

Sale: of personal property: when title passes: pay- 
ment by draft.— D., a broker in St. Louis, bought meat 
for M. in Philadelphia, for $13,000, M. advancing $5,000 
as margin, and D. raising the balance of the purchase- 
money himself by hypothecating the warehouse re- 
ceipt. M. having requested a shipment of a portion 
of the meat, D. shipped two car loads, drew on M. for 
$3,600, and procured one S. to discount the draft, in- 
dorsing to S. as security therefor the bill of lading. 

M. received and sold the meat, but refused to accept 
the draft, alleging that it was for a larger amount 


than the proportion due upon the shipment and for 
more than the amount due by him to D. In an action 
of trover by S. against M. for the value of the meat, held 
(affirming the judgment of the court below), that no 
property in the meat passed to M. until payment of 
the draft, and S. was, therefore, entitled to recover. 
Sup. Ct., Pennsylvania, March 5, 1877. Millar v. Sav- 
ing Association (3 W. N. Cas. 480). 

Shipping: bottomry bond: when unauthorized.— A 
statement by the master of the injuries sustained by a 
ship and of the repairs necessary is not a sufficient com- 
munication with the owners to justify him in giving a 
bottomry bond upon the ship and cargo, if unaccom- 
panied by a statement that such bond is necessary, 
The mere receipt by the owners of the cargo of gen- 
eral information that the ship is damaged and in need 
of repairs, does not impose upon them the duty of 
supplying money for such repairs without further in- 
formation. The Onward, 38 L. T. Rep. (N. 8.) 206; L. 
R., 4 A. & E. 38, affirmed and followed. English Priv. 
Counc., Jan. 18, 1877. Kleinwort v. Casa Maritima of 
Genoa (36 L. T. Rep. LN. S.] 99). 

Statute of limitations: accounting for coal wrongfully 
taken from plaintiff’s land.— The plaintiff and the de- 
fendant were adjoining mine owners. In 1863 the de- 
fendant passed his boundary, and inadvertently took 
coal from the plaintiff's mine. In 1870 the plaintiff for 
the first time discovered what had been done; and in 
1872 filed his bill for an account of the coal which had 
been worked and for consequential damage. The de- 
fendant by his answer relied on the statute of limita- 
tions. Held, that as, in the opinion of the court, there 
was no Want of reasonable diligence on the part of the 
plaintiff in not making the discovery earlier than the 
year 1870, the statute was no bar to the relief sought 
by the bill. English High Ct. Just., Ch. Div., Jan. 24, 
1877. Eccles. Com. of Eng. v. N. East. Ry. Co. (36 L. 
T. Rep. (N. S.] 174). 

Stoppage in transitu: constructive delivery: bank- 
ruptcy of purchaser.— By an agreement under seal, 
W., a manufacturer at Bradford, agreed from time to 
time to supply goods to L., so that he might, during 
the continuance of the agreement, have acredit to a 
certain amount, for which W. was to draw bills of ex- 
change which L. should accept from time to time for 
the invoice price of the goods; that L. should ship 
all goods purchased under this agreement to R. and 
Co., of Shanghai, for sale on his account, the bills of 
lading to be sent by L. immediately on receipt, by 
post, to R. and Co., to whose order the bills of lading 
were to be made out; that W. should have alien on 
the bills of lading, and each shipment of goods, in 
transit outwards, such lien to extend only to the par- 
ticular shipment, etc. Under this agreement L. pur- 
chased of W. certain goods which W. sent in the or- 
dinary course to a packer at Bradford to be packed 
and forwarded to L. for shipment. In accordance 
with instructions received from L. the packer sent the 
goods by rail, carriage paid, to a London station for 
shipment on board the Gordon Castle, for Shanghai. 
The railway company gave notice to L. of the arrival 
of the goods in London, and stated that they would 

forward them to the ship, which they accordingly did. 
L. accepted a bill at six months for the price of the 
goods. The bills of lading were made out by L.’s di- 
rections to the order of himself or assigns, and signed 
by the shippers, who retained them because L. did 
not pay the freight. L. stopped payment just before 








the ship sailed with the goods, and a week afterward 
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W. telegraphed {to R. & Co. to deliver the? goods to 
his agents at Shanghai. On the following day L. filed 
a liquidation petition, and he was afterward adjudi- 
cated a bankrupt. Before the goods arrived at Shang- 
hai, W. demanded of the shippers the bills of lading, 
which were also claimed by the trustee in L.’s bank- 
ruptey. Held, that the agreement did not deprive W. 
of the ordinary vendor’s right to stop in transitu, and 
that inasmuch as the transitus had not ended before 
the arrival of the goods at Shanghai (Rodger v. The 
Comptoir d’Escompte de Paris, 21 L. T. Rep. (N. 8.] 
33; L. R., 2 P. C. 393), and as he had given effectual 
notice of stoppage before the end of the transitus, W. 
was entitled to the goods or the proceeds of their 
sale. English Ct. App., Feb. 15, 1877. Ea parte Wat- 
son, Re Love. 

Will: construction of : bequest to next of kin.—Tes- 
tator bequeathed property to his wife for life, with 
remainder to his sons and daughters, the share of the 
daughters ‘‘to be vested in the bank in their own 
name, and the interest for life to be received by them 
to remain as a jointure for their use in case of their 
marrying, untouchable by their husbands, but to de- 
scend to their legal or nearest of kin.’’ Held, that a 
daughter, whether marrying or not, took only a life 
interest, with remainder to her next of kin. English 
High Ct. Just., Ch. Div., Jan. 13, 1877. Harris v. New- 
ton (36 L. T. Rep. [N. S.] 178). 

—_——_~+>——__——. 


PRESUMPTIONS AS TO TITLE TO NEGOTIA- 
BLE INSTRUMENT. 


SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1876. 


Couns, plaintiff in error, Vv. GILBERT ET AL. 


In order to defeat the rights of a bona fide holder for value 
of a negotiable instrument, which it is claimed was pro- 
cured by fraud, it must be shown that he had notice of 
the infirmity; proof of factsand circumstances attend- 
ing the transfer to him, such as would put a reasonable 
man on inquiry, is not sufficient. 

Actual possession of a negotiable instrument payable to 
bearer, or indorsed in blank. is plenary evidence of title 
in the holder, but if it is shown that it was founded on 
fraud or was fraudulently obtained and put in circula- 
tion, the holder must prove that he paid value for it. 

A draft was duly made and accepted and delivered to C., 
who received it as security for the performance of a 
contract. C. transferred it, and it, before maturity, 
came into plaintiff's hands, as he claimed, for value. 
Held, that unless notice to plaintiff thereof could be 
shown, evidence of the circumstances attending the 
giving of the bill to C. could not be shown against 
plaintiff. 

RROR to the Circuit Court of the United States 
for the Western District of Pennsylvania. Ac- 
tion on a draft accepted by defendants. 

Mr. Justice CLIFFORD delivered the opinion of the 
court. 

Transferees of a negotiable instrument, such as a 
bill of exchange or promissory note payable subsequent 
to its date, hold the instrument clothed with the pre- 
sumption that it was negotiated for value in the usual 
course of business at the time of its execution, and 
without notice of any equities between the prior par- 
ties to the instrument. 

Instruments of the kind are commercial paper in 
the strictest sense, and must ever be regarded as fa- 
vored instruments as well on account of their nego- 
tiable quality as their universal convenience in mer- 
cantile affairs. They may be transferred by indorse- 
ment, or when indorsed in blank or made payable to 
bearer, they are transferable by mere delivery. Good- 


man v. Harvey, 4 Ad. & Ell. 870; Goodman v. Simonds, 





20 How. 365; Wheeler v. Guild, 20 Pick. 551; Noxon v. 
De Wolf, 10 Gray, 346; Mager v. Badger, 34 N. Y. 
249. 

Possession of such an instrument payable to order 
or indorsed in blank is prima facie evidence that the 
holder is the proper owner and lawful possessor of the 
same, and nothing short of fraud, not even gross neg- 
ligence, if unattended with mala fides, is sufficient to 
overcome the effect of that evidence or to invalidate 
the title of the holder supported by that presumption. 
Story on Bills (4th ed.), § 416; Byles on Bills (10th ed.), 
119; Chitty on Bills (12th ed.), 257; Mills v. Barber, 1 
Mees. & Wels. 425; Murray v. Gardner, 2 Wall. 120; 
Bank v. Neal, 22 How. 108. 

Apply that rule in a suit in the name of the trans- 
feree against the maker and it is clear that he has 
nothing to do in the opening of his case except to 
prove the signatures to the instrument and introduce 
the same in evidence, as the instrument goes to the 
jury clothed with the presumption that the plaintiff 
became the holder of the same for value at its date, in 
the usual course of business, without notice of any 
thing to impeach his title. Bank v. Leighton, L. R., 
2 Exch. 61; Pettee v. Prout, 3 Gray, 503; Way v. Rich- 
ardson, id. 413. 

Clothed as the instrument is with those presump- 
tions the plaintiff is not bound to introduce any evi- 
dence to* show that he gave value for the same until 
the other party has clearly proved that the considera- 
tion of the instrument was illegal, or that it was fraud- 
ulent in its inception, or that it had been lost or stolen 
before it came to the possession of the holder. Uther 
v. Rich, 10 Ad. & Ell. 784; Bailey v. Bidwell, 13 Mees. 
& Wels. 73; Arbowin v. Anderson, 1 Ad. & Ell. (N. 8.) 
404; Bank v. Fagan, 7 Moore’s P. C. 76; Fitch v. Jones, 
5 Ell. & Bl. 238; Smith v. Braine, 16 Ad. & Ell. (N. 8.) 
251; Hall v. Featherstone, 3 Hurlst. & Norm. 286. 

Sufficient appears to show that the drawers of the 
draft described in the declaration were sub-contractors 
to grade seven miles of a railroad referred to in the 
affidavit of defense, and that they were to be paid 
monthly for work done, subject to a certain deduc- 
tion to be retained as a security for the completion of 
their contract. Moneys received from the monthly 
payments being insufficient for the purpose, they were 
unable to complete their undertaking without an ad- 
vance from the principal contractor. What they 
wanted was an advance of $8,000, and it appears that 
the contractor was willing to make it if they would 
give him the acceptance of the defendant in the same 
amount, as a security that they would perform their 
contract. Pursuant to that arrangement they drew 
their draft upon the defendant in that amount, paya- 
ble to the order of their senior partner, and the record 
shows that the draft was accepted by the defendant, 
and was duly indorsed by the payee. 

Beyond doubt the draft was duly executed and de- 
livered to the contractor as security for the perform- 
ance of the contract of the drawers of the instrument. 
By its terms it was payable in ninety days from date, 
and it must be assumed, in the absence of proof to the 
contrary, that the plaintiffs became the holders of the 
same before maturity. 

Payment being refused, the plaintiffs instituted the 
present suit to recover the amount. Process was 
served, and the defendant appeared and pleaded that 
he never accepted the draft and that he never prom- 
ised in manner and form as alleged in the declaration. 
Subsequently the parties went to trial, and the verdict 
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and judgment were for the plaintiffs. Exceptions were 
filed by the defendant and he sued out the present 
writ of error. 

Six offers of proof were made by the defendant in 
the course of the trial, all of which were excluded by 
the court, subject to the exception of the defendant. 
Four of the rulings of the court in that regard are 
now assigned for error, and they present the ouly 
matters of controversy exhibited in the record. Rul- 
ings of the kind, not assigned for error, may be dis- 
missed without remark, nor would the other two ex- 
ceptions have required much examination, even if they 
had been assigned for error, as they involve substan- 
tially the same questions as those presented by the 
other rulings of the court. 

1. Testimony having been introduced by the defend- 
ant that one of the plaintiffs was informed, before the 
draft came into their hands, that the contractor had 
agreed to advance money to enable the sub-contractors 
to pay their employees, they, the sub-contractors, 
giving the defendant an acceptance as security in lieu 
of retained percentage, the defendant proposed to 
ask the witness what was the arrangement between 
the sub-contractors and the contractor by virtue of 
which the defendant’s acceptance was obtained; to 
which the plaintiffs objected and the court excluded 
the question. 

2. Evidence having been given by the sime wit- 
ness that there was an arrangement between the sub- 
contractors and the contractor, to the effect that the 
latter would advance money to the former to pay their 
men upon their giving to the contractor the defend- 
ant’s acceptance, to be retained by him in lieu of the 
stipulated percentage, the defendant proposed to show 
by the same witness that the work was finished by the 
defendant, and that by the terms of the contract all 
of the percentage retained became due and payable 
when the contract was completed ; which offer of proof 
was objected to by the plaintiffs and was ruled out by 
the court. 

3. Complete execution of the draft is not denied, 
but the theory of the defendant is that the contractor 
took the same of the sub-contractors in lieu of retained 
percentage, and he proposed to show that the sub- 
contractors subsequently abandoned their contract, 
and that the defendant, at the suggestion of the con- 
tractor, finished the same, he agreeing that if the de- 
fendant would complete the work, he, the contractor, 
would return the acceptance, and that the defendant 
never got either the percentage or the acceptance; to 
which the plaintiffs objected and the court excluded 
the testimony. 

4. Finally the defendant proposed to show that the 
contractor, when the acceptance was delivered to him, 
was indebted to the sub-contractors for retained per- 
centage in excess of the amount of the acceptance; 
which was also objected to by the plaintiffs and was 
excluded by the court. 

Properly analyzed and construed it is quite obvious 
that these several offers of proof present but a single 
question, and that they serve to illustrate very fully 
the different theories of law maintained by the re- 
spective parties in respect to such commercial instru- 
ments. Throughout the trial the plaintiffs contended 
that they were the bona fide holders for value of the 
acceptance, having received the same before maturity 
in the usual course of business, and that they held a 
good title to the instrument unless the defendant 
could show that they had notice of such facts as were 





sufficient to impeach the title between the antecedent 
parties, or that the consideration of the instrument 
was illegal, or that it was fraudulent in its inception, 
or that it had been lost or stolen before it came to 
their possession. Swift v. Tyson, 16 Pet. 15. 

Due delivery of the executed draft to the contractor 
indorsed in blank is admitted, but the theory of the 
defendant is that the contractor received it merely as 
security that the sub-contractors would perform their 
contract, and that the contractor caused it to be dis- 
counted without authority. Neither illegality of con- 
sideration or fraud in the inception of the instrument 
is charged or pretended, nor is it alleged that the ac- 
ceptance had been lost or stolen before the plaintiffs 
received it for discount. Instead of that theory the 
defendant assumes that the contractor became the 
lawful holder of the acceptance indorsed in blank 
for the specified purpose, which is an implied ad- 
mission that the acceptance was one of a class of 
commercial instruments which may be transferred by 
delivery. 

Suppose that is so, still it is insisted by the defend- 
ant that evidence is admissible in such a case to show 
that the first holder under such circumstances appro- 
priated the acceptance to a use other than that for 
which it was delivered to him, and that proof of sucha 
misappropriation is sufficient to impeach the title of 
a subsequent holder for value, even though it came 
into his possession before maturity in the usual course 
of business. 

Where the supposed defect or infirmity in the title 
of the instrument appears on its face at the time of 
the transfer, the question whether the party who took 
it had notice or not-is in general a question of construc- 
tion, and must be determined by the court as matter 
of law. Andrews v. Pond, 13 Pet. 65; Fowler v. 
Brantly, 14 id. 318; Brown v. Davis, 3 Term, 86. 

But it is a very different matter when it is proposed 
to impeach the title of a holder for value by proof of 
any facts and circumstances outside of the instru- 
ment itself. He is then to be affected, if at all, by 
what has occurred between other parties, and he may 
well claim exemption from any consequences flowing 
from their acts, unless it be first shown that he had 
knowledge of such facts ‘and circumstances at the 
time the transfer was made. Nothing less than proof 
of that character can meet the exigencies of such a 
defense, if it be true that a party who acquires com- 
mercial paper for value in the usual course of busi- 
ness may, if it was acquired before maturity and 
without notice of any defect in the title, hold it free 
of all equities between the antecedent parties to the 
instrument. 

Indorsees of negotiable bills of exchange and prom- 
issory notes enjoyed the benefit of that rule for ages 
before any attempt was made to annex any qualifica- 
tion to it, unless it appeared that the consideration 
was illegal, or that the instrument was fraudulent in 
its inception, or that it had been lost or stolen before 
it came to the possession of the holder. Hinton’s 
Case, 2 Show. 247; Anonymous, 1 Salk. 126; Miller v. 
Race, 1 Burr, 462; Grant v. Vaughan, 3 id. 1516; Pea- 
cock v. Rhodes, 2 Dougl. 633; Lawson v. Weston, 4 Eq. 
R. 56. 

Attempt was subsequently made to qualify that 
right of a bona fide holder and to establish the rule 
that if the indorser of the instrument had no valid 
title to the same, and that such facts and circum- 
stances were known to the indorsee at the time of the 
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transfer as would have caused a person of ordinary 
prudence to suspect that the indorser had no right to 
transfer the instrument or to use the same for his own 
benefit, then the holder, as against the acceptor or 
maker, is not entitled to recover. Gill v. Cubitt, 3 
Barn. & Cress. 466. 

Though the modified rule was never satisfactory, 
yet it must be admitted that it was followed for a 
time in many jurisdictions. But it is unnecessary to 
discuss that topic, as the case referred to has been 
distinctly overruled in the tribunal where it was de- 
cided, and has not been considered an authority there 
for more than forty years. Goodman v. Harvey, 4 Ad. 
& Ell. 870. 

Abundant authority for that proposition is found in 
the cases already cited, and Mr. Chitty says that 
the old rule of law, that the holder of bills of ex- 
change, indorsed in blank and transferable by delivery, 
can give a title which he does not possess to a person 
taking the same bona fide for value, is again re-estab- 
lished in its fullest extent. Chitty on Bills (12th ed.), 
257. 

Speaking upon that subject, the Supreme Court of 
Massachusetts said that it was once held that the 
holder of a bill of exchange or promissory note fraud- 
ulently put in circulation must show that he had used 
due and reasonable caution in taking it, but the court 
proceeds to say that it has since been definitively ad- 
judged that if he took the instrument in good faith 
he is entitled to recover on it, and that even gross 
negligence is not tantamount to fraud, though it may 
be given in evidence as tending to prove that charge, 
that the burden of proving good faith is all the burden 
which the law imposes on such a holder. Worcester 
Bank v. Dorchester Bank, 10 Cush. 491. 

Conclusive support to that conclusion is found in 
the authorities which the court cite for that purpose, 
among which are the foliowing: Goodman v. Harvey, 
4 Ad. & Ell. 870; Arbouin v. Anderson, 1 Adol. & Ell. 
(N. 8.) 504. We must hold, said Lord Denman in the 
case last cited, that the owner of a bill of exchange is 
entitled to recover upon it if he has come by it hon- 
estly, and that that fact is implied prima facie by pos- 
session; that to meet the inference so raised, fraud, 
felony, or some such matter must be proved. Smith 
v. Sac County, 11 Wall. 146. 

Instruments of the kind are intended for circula- 
tion, and Shaw, Ch. J., says that the law is so framed 
to give confidence and security to those who receive 
them, for valuable consideration, in the ordinary 
course of business, when payable to bearer or indorsed 
in blank, so as to be transferable by delivery, and he 
adds, that, in general, a party taking such an instru- 
ment under such circumstances has only to look to 
the credit of the parties to it and the regularity and 
genuineness of the signatures and indorsements. So 
that if such a bill or note be made without considera- 
tion, or be lost or stolen and afterward be negotiated 
fora valuable consideration, in the usual course of 
business, to one who has no knowledge of those facts, 
his title is good and he shall be entitled to receive the 
amount. Wheeler v. Guild, 20 Pick. 350. 

Title and possession in such a case are, in general, 
considered one and inseparable, and it will be pre- 
sumed that a party thus in possession of such an in- 
strument holds it for value until the contrary appears, 
and the burden of proof is on the party impeaching 
his title. Collins v. Martin, 1 Bos. & Pull. 648; Bank 





v. Hoge, 35 N. Y. 68; Phelan v. Moss, 67 Penn. St. 63; 
Raphael v. Bank, 17 C. B. 171. 

In order to defeat the rights of a bona fide holder 
for value of a promissory note, which it is claimed 
was procured by fraud, it must be shown, either di- 
rectly or by circumstances, that he had notice of such 
infirmity. 

Proof of such facts and circumstances as would have 
put a reasonable man upon inquiry in relation thereto 
are not sufficient to constitute a defense to a suit by 
the holder. Lake v. Reed, 29 Iowa, 359; Gage v. Sharp, 
24 id. 15. 

Adjudged cases to support those propositions are 
very numerous, and it is equally well settled that 
where a negotiable bill or note is given in evidence 
duly indorsed, the legal presumption is that such in- 
dorsement was made at the date of the instrument, 
or at least antecedently to its becoming due; and the 
rule is that if the defendant would avail himself of 
any defense not open to him, unless the bill or note 
was negotiated after it was dishonored, it is incum- 
bent on him to show that the indorsement was in fact 
made after the instrument was overdue. Ranger v. 
Cary, 1 Metc. 373; Noxon v. De Wolf, 10 Gray, 547. 

Actual possession of a negotiable instrument, paya- 
ble to bearer or indorsed in blank, is plenary evidence 
of title in the holder ‘until other evidence is 
produced to control it,’’ but if to an action on the 
same “the defendant pleads that it was illegal in its 
inception, and that the plaintiff took it without value, 
the illegality being proved, the onus is cast upon the 
plaintiff to prove that he gave value.”’ Smith v. Braine, 
16 Ad. & Ell. (N. 8S.) 250; Bailey v. Bidwell, 13 Mees. & 
Wels. 73. 

Proof of gross negligence is not sufficient to over- 
come the prima facie presumption of title arising 
from possession, but if it be alleged and proved that 
the instrument had its inception in illegality or fraud, 
a presumption arises from that proof that the plaintiff 
took it without value, or, in other words, it so far 
shifts the burden of proof that unless the plaintiff 
gives satisfactory evidence that he gave value for the 
same, the defense will prevail. Fitch v. Jones, 5 
Ell. & Bl. 246; Harvey v. Towers, 6 Hurlst. & Gordon, 
660. 

Where there are circumstances, in the nature of 
fraud or illegality, which can properly be left to the 
jury, proof of those circumstances by the defendant 
will cast on the plaintiff the onws of showing that he 
gave value for the bill or note. Hall v. Featherstone, 
3 Hurlst. & Norm. 287; Mills v. Barber, 1 Mees. & 
Wels. 432. 

Negotiable instruments are expressed to be for value, 
and, if payable to bearer or indorsed in blank, they 
pass by delivery from hand to hand, clothed with that 
presumption ; nor is that presumption overcome, where 
the suit is in the name of a subsequent holder, by 
proof that the indorsement was for the accommoda- 
tion of the maker. 

If it appears that the bill or note was obtained by 
fraud, or that it had been stolen before it came to the 
possession of the holder, then the presumption may 
arise that the holder did not pay full consideration for 
it, because in such a case it is probable that the per- 
son obtaining the instrument would pass it away for 
less than its full value. But where there is only the 
simple fact that it was an accommodation bill or 
note, then the inference is that the holder did give 
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value for it, because that was the very object for 
which the instrument was given. Percival v. Framp- 
ton, 2 Crompt., Mees. & Rosc. 183; Seybel v. Bank, 54 
N. Y. 291. 

Decided cases almost without number support that 
proposition, but if the note or bill is founded in 
fraud, or was fraudulently obtained and put in circu- 
lation, the indorsee must prove that he paid value for 
it before he can recover the amount. Tucker v. Mor- 
rill, 1 Allen, 528; Maither v. Maidstone, 1 C. B. (N. 8.) 
287; Sistermans v. Field, 9 Gray, 337; Brush v. Scrib- 
ner, 11 Conn. 390. 

Tested by these several considerations, it is clear 
that there is no error in the record. 

Judgment affirmed. 


————— 


DIVERSION OF PUBLIC FUNDS—RIGHT OF 
GOVERNMENT TO FOLLOW. 


N the case of Bayne et al., appellants, v. The United 
States, decided by the United States Supreme Court 
at the present term, the United States brought suit 
against the trustees of Bayne & Co., to recover moneys 
coming into the hands of Bayne & Co., inthis way: One 
Paulding, a paymaster in the army, who had on deposit 
to his credit for his use as paymaster $200,000 belong- 
ing to the United States, drew two checks for $100,000 
each upon the bank where the money was, indorsed 
them in blank, and sent them to the cashier of the 
Merchants’ Bank in Washington, through whose means 
Bayne & Co. received the proceeds of one check, di- 
rectly and ultimately those of the other. Bayne shortly 
after suspended payment. The United States sought 
to be made a preferred creditor for the $100,000 directly 
coming to Bayne & Co. The court below decreed them 
to be such. The Supreme Court in affirming the de- 
cree say: 

“Government funds in a public depository can only 
be lawfully withdrawn by a disbursing officer to meet 
the legitimate requirements of the public service. 
The money in question was applicable to a specific 
purpose, and diverting it, as was done in this case, to 
any other was a criminal misappropriation ofit. Even 
its transfer to another depository, although no private 
interest was to be thereby subserved, was forbidden 
by an explicit and peremptory general order of the 
paymaster-general. We are fully satisfied by the 
proofs that the transactions between Paulding, the 
Merchants’ Bank and the First National Bank were 
the result of a fraudulent purpose to secure to Bayne 
& Co. the use of the public money. The firm received 
it with a full knowledge that it belonged to the United 
States and had been obtained in manifest violation of 
the act of Congress. The law imposes on the firm an 
obligation and implies a promise on its part to refund 
the money. Such a promise can be enforced by ac- 
tion. Assumpsit will lie whenever the defendant has 
received money which is the property of the plaintiff, 
and which the defendant is obliged by natural justice 
and equity to pay. Moses v. MacFarlen, Burr (K. B.), 
1012. Bayne & Co. are indebted to the United States 
within the meaning of the act of Congress. The form 
of the indebtedness is immaterial. It may be legal or 
equitable. Lewis, Trustee, v. United States, 92 U. 8. 
618. The government being entitled to a preference 
and priority of payment from the assets of its insolvent 
debtors, the bill in this case was, in our opinion, prop- 
erly sustained.” 





STATE TAXATION OF NATIONAL BANKS. 
SUPREME COURT OF THE UNITED STATES—OOCTO. 
BER TERM, 1876. 

PEOPLE EX REL. GALLATIN NATIONAL BANK v. Com- 
MISSIONERS OF TAXES. 


In assessing the shares of a national bank for taxation 
under the laws of New York, the assessors included the 
reserve fund of the bank, assessing shares of the nom- 
inal value of $50, at $59. Held, proper under the State 
law (Laws 1866, chap. 71°; 1 R. S. 393, 8 17) and the act of 
Congress (13 Stat. at Large, 1 12). 

By New York Laws 1865, chap. 97,8 10, it is provided that 
shares of national banks shall not be taxed above their 

yar value. But this statute was held invalid. Van Al- 
on Vv. Assessors, 3 Wall. 573. Held, that the statute being 
void did not limit the extent of taxation. 

N error to the Court of Appeals of the State of New 

York. The proceedings were instituted to review 
an assessment made by the respondents, the commis- 
sioners of taxes and assessments in the city of New 

York. The facts appear in the opinion. 

Mr. Justice Hunt delivered the opinion of the court: 

The relators complain that their shares of stock in 
the National Gallatin Bank are assessed at too large a 
sum. They appeal from the judgment of the Court of 
Appeals sustaining the determination of the commis- 
sioners of taxes, which fixed the taxable value of such 
shares at $59 each, whereas the par or nominal value 
of such shares is $50 each. 

Many grave questions were discussed by the counsel 
upon the argument, to which we do not think it neces- 
sary to refer. We place our judgment upon a single 
ground. 

The laws of the State of New York provide that 
shares of stock like those we refer to shall be assessed 
‘on the value”’ of the shares, and at “ their full and 
true value, as they (the assessors) would appraise the 
same in payment of a just debt due froma solvent 
debtor,’’ deducting the proportional value of the real 
estate owned by the bank. 2 Stat. N. Y. 1866, p. 1647, 
ch. 71; 1R.S. N. Y. 393, $17. 

The assessors were justified under this authority in 
fixing the value as we have stated. The appraisal in- 
cluded the reserve fund, which is as much a part of 
the property of the bank, and goes to fix the value of 
shares, equally as if it were not called by that name, 
but remained as a part of the specie, bills discounted, 
or other funds of the bank, undistinguished from the 
general mass. 

The act of Congress of June, 1864, provides that the 
States may tax the shares of national banks, subject 
to two restrictions: (1) That this taxation shall not be 
‘at a greater rate than is assessed upon other moneyed 
capital in the hands of individual citizens of such 
State;”’ (2) “‘that the tax soimposed * * shall not 
exceed the rate imposed upon the shares of any of the 
banks organized under the authority of the State where 
such association is located.’”’ 13 Stat. at Large, 112. In 
Hepburn v. The School Directors, this court decided 
that in making assessment of bank shares by this au- 
thority, it was competent to assess them at an amount 
above their par value. 23 Wall. 480. 

But the relators insist that by the act of the legisla- 
ture of the State of New York, passed March 9, 
1865, it was enacted that the shares of a bank could 
not be assessed at an amount greater than the 
par value thereof, and that such statute created 
a contract with the banks organized under the 
same, which could not be altered by a subsequent 
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legislature. Hence it is argued that the act of 
1866 authorizing such shares to be assessed at a 
rate which may exceed their par value, is alaw impair- 
ing the obligation of a contract, and is void. 

The section of the statute of 1865 referred to is as 
follows, viz. : 

“§10. All the shares in any of the said banking as- 
sociations, organized under this act, or the act of Con- 
gress, * * held by any person or body corporate, 
shall be included in the valuation of the personal 
property of such person or body corporate or corpora- 
tion, in the assessment of taxes in the town or ward 
where such banking association is located, and not 
elsewhere, whether the holder thereof reside in such 
town or ward or not; but not ata greater rate than is 
assessed upon other moneyed capital in the hands of 
individuals of this State, provided that the tax so im- 
posed upon such shares shall not exceed the par value 
thereof; and provided further, that the real estate of 
such associations shall be subject to State, county or 
municipal taxes to the same extent, according to its 
value, as other real estate is taxed.”’ 

Had this been a valid statute, we might have been 
called upon to discuss the point raised. But it was 
held in Van Allen v. The Assessors, 3 Wall. 573, that 
this statute was fatally defective, in that it did not 
contain a proviso that the tax thereby authorized to 
be imposed should not exceed the rate imposed upon 
banks organized under the authority of the State. 
The system of taxation devised by the statute of 1865 
was adjudged to be illegal and void. The clause now 
laid hold of by the relators was simply a proviso or 
qualification of that system. It necessarily fell with 
it. When the main idea was thrown out of existence, 
the subordinate parts, which were adjuncts of and 
dependent upon the main theory, ceased to exist. 
There never was, legally speaking, any such proviso or 
enactment as the relators claim the benefit of. Of 
course, there could be no such thing as a violation of 
contract contained in a proviso which never existed. 
Warren v. The Mayor, 2 Gray, 98-99; Sedgwick on 
Statutes, 413, 414, and n., ed. of 1874. 

Judgment affirmed. 


—_—_—__>__——_ 


JURISDICTION OF UNITED STATES SUPREME 
COURT IN BANKRUPTCY PROCEEDINGS, 


|* the case of Conro et al., appellants, v. Crane et al., 

just decided by the Supreme Court of the United 
States, the facts were these: Fox & Howard were ad- 
judged bankrupts and a provisional assignee appointed, 
who was directed to make sale of personal property 
belonging to the bankrupts. He accordingly received 
bids, among which was one from Hodgkins, one of the 
appellees, who bid on behalf of Crane, the other appel- 
lee; subsequently, another bid was received by the 
assignee from Conro & Carkin, the appellants. The 
assignee, under an order of the court, executed a bill 
of sale and delivered the property to them, and 
received pay therefor. Thereupon, appellees filed their 
petition in the Bankrupt Court, asking that the order 
directing the sale to appellants be set aside and the 
property delivered to them. The District Court dis- 
missed the petition and appellees took the matter to the 
Circuit Court, which reversed the decision of the Dis- 
trict Court. From this last order of reversal this ap- 
peal is taken. The court say, in dismissing the appeal: 

“Tt must now be considered as settled, that appeals 
do not lie to this court from the decisions of the Cir- 





cuit Courts, in the exercise of their supervisory juris- 
diction under the bankrupt law. At the present term, 
in Wiswall v. Campbell, we held that ‘a proceeding in 
bankruptcy, from its commencement to its close upon 
the final settlement of the estate, is but one suit. The 
several motions made and acts done in the Bankrupt 
Court, in the progress of the cause, are * * * but 
parts of the suit in bankruptcy from which they cannot 
be separated.’ And again, ‘Every person submitting 
himself to the jurisdiction of the Bankrupt Court in 
the progress of the cause, for the purpose of having his 
rights in the estate determined, makes himself a party 
to the suit, and is bound by what is judicially deter- 
mined in the legitimate course of the proceeding.’ 
And in Sandusky v. National Bank, 23 Wall. 293, it was 
decided that ‘any order made in the progress of the 
cause may be subsequently set aside and vacated, upon 
proper showing made, provided rights have not become 
vested under it which will be disturbed by the vaca- 
tion.’ 

‘‘These principles are decisive of this case. The 
rights of the parties grow out of a sale made by the 
court, under the authority of section 5,065 of the Rev. 
Stat. The bids were received by the provisional 
assignee, but the court determined which should be 
accepted and gave directions as to the transfer of title. 
Clearly then, what was done both as to the first and 
second sale was in the course of the bankruptcy pro- 
ceeding and part of that suit. As such, it was subject 
to revision in the Circuit Court, under its supervisory 
jurisdiction. 

“*Both Hodgkins and Conro & Carkin submitted 
themselves to the jurisdiction of the court to the ex- 
tent that was necessary for the completion of their 
respective purchases. Conro & Carkin were parties to 
the proceeding by which the sale to Hodgkins was set 
aside and that to them made. Having been in court 
when the order under which their claim was made, 
they can properly be brought in to answer a motion to 
set it aside. Such a motion would not be a new suit, 
but a new proceeding in the old suit in bankruptcy, 
and, therefore, not subject to revision here upon 
appeal.”’ 

—_—_—_—___»—_—_—_—_— 


RECENT ENGLISH DECISIONS. 


CONSTRUCTION OF CONTRACT. 


Contract of sale: meaning of * cargo.’’ —The plain- 
tiffs sold to the defendant ‘‘a cargo of from 2,500 to 
3,000 barrels (seller’s option) American petroleum 
* * * to beshipped from New York * * * and 
vessel to call for orders off coast for any safe floating 
port in the United Kingdom, or on the continent be- 
tween Havre and Hamburg, both inclusive (buyer’s 
option).’”’ The plaintiffs chartered a vessel, on which 
were placed 3,000 barrels of petroleum, and a bill of 
lading was signed making them deliverable to the 
plaintiffs; but as this quantity did not constitute a 
full cargo, 300 additional barrels were placed on board, 
which were marked with a different mark, and for 
which a separate bill of lading was signed. The plain- 
tiffs gave notice to the defendant of the shipment of 
the 3,000 barrels, and were ready to order the vessel 
from its port of call to any port of delivery within 
the contract, and there to deliver to the defendant the 
3,000 barrels and to take the 300 barrels themselves, or 
to the defendant at any such port 2,750 barrels as the 
mean between 2,500 and 3,000, but the defendant re- 
fused to accept either the 3,000 barrels or any other 
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quantity. The plaintiffs having brought an action for 
non-acceptance, held, affirming the decision of the 
Exchequer Division, that, on the true construction of 
the contract, “‘cargo”’’ meant the entire load of the 
vessel which carried it; that the defendant was, there- 
fore, not bound to accept part of a cargo; and that 
the action was not maintainable. Borrowman v. Dray- 
ton, L. R., 2 Ex. D. (C. A.) 15. 


CONTRACT. 

Construction of demise: lease void for uncertainty: 
tenancy from year to year: statute of frauds, s. 2, 8 &9 
Vict., c. 106, ss. 2,3.— By a written instrument not 
under seal, and dated the 28th of February, 1872, W. 
purported to demise a messuage to the defendant as 
tenant from year to year, for so long as he should keep 
the rent paid, and as W. should have ‘‘ power to let 
the said premises;’’ the rent reserved by the instru- 
ment was less than two-thirds of the annual value of 
the messuage. The defendant entered and paid rent 
quarterly. Held, that the instrument was void as a 
lease, first, on the ground of uncertainty; secondly, 
on the ground that, not being within the terms of s. 2 
of the statute of frauds, it ought to have been under 
seal pursuant to 8 & 9 Vict., c. 106, ss. 2,3. Held, fur- 
ther, that the only estate vested in the defendant was 
a tenancy from year to year. (Browne v. Warner, 14 
Ves. 156, 409, and In re King’s Leasehold Estates, 
L. R., 16 Eq. 521, distinguished.) Wood v. Beard, L. 
R., 2 Ex. D. (D. C. A.) 30. 

FIXTURES. 

Machinery annexed to leasehold for working coal 
mine.— Where machinery has been annexed to the 
leasehold soil for the working of coal underneath, it 
descends with the soil to the heir of the lessee. 

Per the Lord Chancellor. There is certainly no 
authority for saying that the executor can remove fix- 
tures as against the heir. Bain v. Brand, L. R., 1 App. 
Cas. (H. L.) 762. 

INFANCY. 

Parent and child: right of father to the custody of his 
infant children.— Since the passing of the judicature 
act, 1873, the courts of common law have concurrent 
jurisdiction with the courts of equity with regard to 
the care and custody of infants; but, in the exercise 
of that jurisdiction, the rules of equity are to prevail. 
Before, however, the jurisdiction of the court to de- 
prive a father of the guardianship of his children can 
be called into action, the court must be satisfied that he 
has so conducted himself, or placed himself in such a 
position, as to render it not merely better for the 
children but essential to their safety or welfare in 
some very serious and important respect that the 
father’s acknowledged rights should be interfered 
with. Mere incontinence, or habits of intemperance, 
will not of itself justify the interference of the court. 
The affidavits of the mother and others, in answer to 
arule for a habeas corpus by a father to remove his 
child (a boy of nine years) from the custody of the 
child’s maternal grandfather, disclosing facts which 
showed the applicant to be a person of intemperate 
and vicious life, and in the habit of using gross and 
disgusting language as well as personal violence to his 
wife, the court declined to interfere, the present cus- 
tody of the child being unobjectionable. In re Golds- 
worthy, L. R., 2 Q. B. D. 75. 


INTERNATIONAL LAW. 
Treaty by the Queen with a foreign sovereign: money 
received under the treaty from foreign sovereign on ac- 





count of debts due to British subjects: prerogative of the 
Crown.— By a treaty between the Queen of England 
and the Emperor of China, the Emperor agreed to pay 
to the British government $3,000,000 on account of 
debts due to British subjects from certain Chinese 
merchants, who had become insolvent, being largely 
indebted to British subjects. The money having been 
received by the British government, held, affirming 
the judgment of the Queen’s Bench Division, that a 
petition of right would not lie by one of the British 
subjects to obtain payment of a sum of money alleged 
to be due to him from one of the Chinese merchants, 
on the grounds: 1. That there was nothing in the 
terms of the treaty to make the Crown agent or 
trustee in respect of any specific sum for the sup- 
pliant or any other person. 2. That in all that relates 
to the making and performing of a treaty with another 
sovereign, the Crown cannot be either a trustee or 
agent for any subject. Rustomjee v. The Queen, L. R., 
2Q. B. D. (C. A.) 69. 


SHIPPING. 


1. Authority of managing owner: liability of co- 
owners: commission on sale of ship: construction of 
power of attorney.— D., the managing owner of a ship, 
through the plaintiffs, his agents at Constantinople, 
sold her to the Turkish government and received a 
bill upon the Oriental Bank in London for the amount 
of the purchase-money, which bill was duly paid. D. 
had no express authority at the time from the defend- 
ants (who were the owners of 23-64ths of the ship) to 
sell her, but the latter knew that a sale was contem- 
plated; and, after the sale, they executed a power of 
attorney, reciting that they had agreed to sell the ves- 
sel to the Turkish government, and had actually re- 
ceived the purchase-money, and empowering the 
plaintiffs to transfer their respective shares and to 
hand over the vessel to the purchasers. The defend- 
ants afterward received from D. (or settled in account 
with him) the value of their respective shares. Held, 
that the jury were warranted in finding that the de- 
fendants had authorized the sale of the ship by D., 
or had by their subsequent ratification so adopted his 
act as to render them jointly liable to the plaintiffs for 
the commission due to the latter on jthe sale. Held, 
also, that the position of the defendants was not so 
altered by the fact of the plaintiffs having drawn upon 
D. a bill at three months’ date for the amount of the 
commission, as to release the former from liability 
upon the dishonor of the bill. Keay v. Fenwick, L. 
R., 1C. P. D. (C. A.) 745. 

2. Salvage: inequitable agreement: life salvage.—A 
ship with 550 passengers was ashore in the Red Sea. 
Another ship came up, and refused to take the pas- 
sengers to their destination for less than £4,000. An 
agreement was thereupon made between the captains 
of the ships for payment of the £4,000. The pas- 
sengers were taken accordingly, and an action was 
brought for the £4,000. Held, affirming the decision 
of the judge of the Admiralty Division, that the agree- 
ment was inequitable and could not be enforced, but 
that £1,800 should be paid for the salvage services. 
The Medina (N. 57), L. R., 2 P. D. (C. A.) 5. 

3. Rules as to vessels at sea apply in English Chan- 
nel.— A vessel is overtaking another vessel, within 
the meaning of articles 16 and 17 of the Regulations, 
and not crossing the other vessel within the meaning 
of article 14, when she is going faster than the other 
vessel and is so much behind her as to be unable to see 
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the side light of the other ‘eimai In the English 
Channel the rules as to vessels at sea, and not the 
rules as to vessels in a river, apply; and in the Eng- 
lish Channel there is no customary course for vessels. 
The Franconia (B. 207) L. R., 2 P. D. (C. A.) 8. 
_-_ > 
CORRESPONDENCE. 
Rieut OF CONSTABLE TO SUMMON AJURY TO TRY 
TITLE. 

To the Editor of the Albany Law Journal: 

Srr—Is it a legal mode of procedure where an ex- 
ecution constable has thereunder levied on personal 
property which is claimed by another person than the 
debtor, for the constable, if no indemnity be ten- 
dered by the creditor, to call and impanel a jury and 
try the title? If so, where is the law authorizing it? 
Or is it but an illegal imitation of the proceedings of 
a sheriff and his jury in similar cases? D. 

WINDHAM, N. Y., April 10, 1877. 

(The constable has the same power in the premises 
as a sheriff. See Platt v. Sherry,7 Wend. 236; 2 Wait’s 
Law & Practice, 724; Crocker, § 1019. The court in 
Townsend v. Phillips, 10 Johns. 98, expressly avoided 
passing on the question. Ep. A. L. J.J 

—_——__@—__—. 
BOOK NOTICES 





Woon’s LAw OF MASTER AND SERVANT. 


A Treatise on the Law of Master and Servant, covering the 
Relation, oer and Liabilities of Employers and Em- 
sloyees. By H. G. Wood, author of “ A Treatise on the 
tov of LSA ” editor of “ Best on Evidence,”’ 
and “ Addison on Torts.” Albany, N. Y.: John D. Par- 
sons, Jr., 1877. 
TREATISE upon the Law of Master and Servant, 
as it exists here, has been very much needed by 
the profession in this country, and it is remarkable 
that heretofore no one has undertaken to supply the 
want. Works upon what are styled the domestic re- 
lations have included this as one of the topics dis- 
cussed, and have given it an important place, and it 
has also been treated in connection with the subject 
of negligence. But in each of these instances where 
it has been treated as a subordinate subject, only a 
single phase of the law governing it has been devel- 
oped. In England, indeed, and in Scotland the law of 
Master and Servant has been treated separately in the 
works of Mr. Manly Smith and Mr. Frazer. These 
writers have produced able and valuable books, but 
not such as will much assist the American lawyer. 
While the same underlying principles of law upon this 
subject are recognized by the courts of every country 
and locality, these principles are applied differently in 
different places, and for a case in hand, the decisions 
of a foreign court would be often liable to mislead. 

As we said, Mr. Wood has produced the only Amer- 
ican treatise devoted exclusively to the subject of 
Master and Servant, and we must say further, that he 
has done his work so thoroughly and accurately, that 
there will be no need or opportunity for another to 
enter the same field. He has had no easy task in en- 
deavoring to elucidate the principles accepted by our 
courts as governing the subject, the decisions being of- 
ten apparently conflicting, but by a discriminating care 
in following the lead of the better class of cases, he 
has been able, in most instances, to bring order out of 
chaos, to harmonize apparent conflicts, and to develop 
clearly the fundamental rule governing each phase of 





the law. So wit has he accomplished this, that we 
have no hesitation in predicting that his work will be 
accepted by the courts as authoritative upon the law 
concerning which it treats. 

The opening chapter of the volume is devoted toa 
general consideration of the subject, and a classifica- 
tion of the various kinds of masters and servants, and 
who are and may be such. Then follow chapters upon 
these topics: Apprentices, Implied Contracts, Express 
Contracts, Rewards, Prefessional Services, Statute of 
Frauds, Illegal Contracts, Injuries to Servant, Enticing 
Away, Seduction, Liability of Master for Servant’s Con- 
tract, Liability of Master for Servant’s Acts, Servant’s 
Liability, The Master’s Liability to the Servant, Fellow- 
Servants, Municipal Corporations. The chapters relat- 
ing to the liability of the master for the servant’s con- 
tracts and acts, and the mutual liability to each other 
of masters and servants for acts done by either, are 
peculiarly well written, and the chapter upon the sub- 
ject of fellow-servants contains the clearest and most 
satisfactory exposition of the law regulating the lia- 
bility of the master to the servant for the negligence 
of a co-servant, that has yet appeared. If Mr. Wood’s 
work consistéd of this chapter alone, it would form 
an addition of inconceivable merit and value to the 
law relating to the subject he has treated, and to that 
of negligence. The book is exhaustively and carefully 
indexed, and contains a table of cases cited, which we 
think embraces every reported decision up to the time 
of issue upon the subject considered. The proof- 
reading is remarkably well done, and the mechanical 
execution of the book is, in all respects, of the best 
character. 





Gross ON THE RULE IN SHELLEY’S CASE. 


The Rule in Shelley’s Case in Penns penne. Tabular State- 
ments of the Decisions of the Supreme Court. By 
Joseph P Gross, of the Philadelpeia Bar (a Graduatin 
Essay in the Law Department of the University o 
Pennsylvania, Class of ’76). Printed by order of the 
Senate of Pennsylvania, February 15, 1877. 

There is a good story told of a person who was per- 
mitted to visit the place of departed spirits (the lower 
one). and to witness the punishments that are therein- 
flicted upon individuals for their shortcomings while in 
the flesh. After he had viewed all the various ordinary 
tortures, such as appear in religious pictures, and of 
which burning and wounding form the chief portion, 
he was taken where the more terrible penalties, such 
as neither words nor art can describe, are inflicted. 
Among those who were undergoing these most excru- 
ciating torments, he noticed an old man with long grey 
locks, seated at a table which contained an immense 
number of law books, intensely perusing an open 
volume before him. As this man’s countenance and 
frame indicated that he was suffering the most intense 
agony, our visitor asked his guide who the sufferer 
was, and what was the nature of his punishment 
“That man,” said the guide, ‘‘was named Shelley 
while on earth. He was a party to a famous litigation. 
What great sin he committed while living I know not, 
but the penalty which has been imposed upon him is 
that he must read and understand all that has ever 
been or will be written about his case.”” The severity 
of this punishment will be understood by every one 
who has undertaken to grasp the meaning of the 
famous “ Rule,’’ concerning which the work before us 
has todo. But the rule itself is not as perplexing as 
the explanations which various courts and writers 
have undertaken to give of it. It is of little moment 
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to us in this 'State what it does mean, and very few 
examine into it except asa matter of curiosity. Yet 
to the lawyers of Pennsylvania and other States, where 
the rules of the common law in relation to the transfer 
of real estate have been unaltered, a synopsis of the 
decisions of the courts of that State upon the princi- 
ple enunciated in Shelley’s case cannot fail to prove of 
great benefit. The author of this summary has cer- 
tainly displayed great care and industry iu the ar- 
rangement of the decisions, and his work is well 
worthy of the compliment paid it by the senate of 
his State in ordering it to be printed for the use of its 
members. 
———$___<—___—__ 
COURT OF APPEALS DECISIONS. 

HE following decisions were handed down in the 

New York Court of Appeals on Tuesday, April 
17, 1877: 

Order affirmed, with costs — Rosenback v. The Man- 
ufacturers and Builders’ Bank; Sweet v. Tinslar.—— 
Judgment affirmed, with costs — DeForest v. The City 
of Utica; Allen v. The Williamsburgh Savings Bank; 
Raplee v. Arnot; Hall v. Sheehan; The Greenpoint 
Sugar Co. v. Whitin, impleaded, etc.; Haughwout 
and ano. v. Garrison and ano.—— Order affirmed and 
judgment absolute for defendant on stipulation, with 
costs — Goldenberg et al. v. Hoffman et al.— Order 
affirmed — assessment on No. 2 to draw interest only 
from date of the order of Special Term, without costs 
in this court to either party as against the other —In 
the matter of the petition of St. Joseph’s Asylum to 
vacate assessments.—— Judgment reversed and new 
trial granted, costs to abide event — Bleeker v. John- 
ston and ano.; Kiersted and ano. v. The Orange and 
Alexandria and other railroad companies; Cahen v. 


Platt and ano. 
>—_——_- 


NOTES. 


N the case of Bates and others in which the Gov- 

ernor of this State refused to grant a requisition 
upon the ground that the crime which it was alleged 
the defendants had committed in Pennsylvania, had 
not been so committed, they having never been in the 
State, the indictment has been quashed. It was shown 
that the indictment was procured by the complainants 
without communicating with the district attorney or 
court. The judge who granted the motion to quash 
strongly condemned the whole proceeding, saying it 
appeared “monstrous that a respectable citizen of 
another State, orany citizen, without an arrest and 
examination before a magistrate, and without the 
knowledge of the court or district attorney, could be 
indicted by the grand jury upon the information of a 
private irresponsible citizen-and thus branded as a 
criminal.’’ —— Judge Westbrook, in the case of Hoyt v. 
Continental Insurance Company, decided by him at 
Special Term, in New York city, last week, holds that 
a stockholder in a life insurance company cannot 
bring an action to wind up the company, but that the 
attorney-general alone can take the initiative in such 
cases. 





The judges of the Supreme Court of Mississippi do 
not shirk the labors incident to their positions. One 
year ago there were nearly eight hundred cases upon 
the docket of the court and in the consultation room. 
There is now only sixty cases on the docket, and none 
in the consultation room. The court recently ad- 
journed after a continuous session of five months.—— 





The Massachusetts legislative committee on the revis- 
ion of the judicial system have reported a bill to give 
general equity jurisdiction to the Supreme Court. The 
bill also provides that the terms of court now held for 
Dukes county at Barnstable, in May, and for Nan- 
tucket at Nantucket, in July, shall be held at New 
Bedford on the second Tuesday of November; repeals 
section 15, chapter 107, General Statutes, giving trial 
by jury in cases of divorce; and provides that in all 
suits in equity where the right of appeal from a final 
decree of a single justice exists, any attachment of 
goods or estate made in such suit shall continue for 
thirty days after such right of appeal shall cease. 


A correspondent of the London Times, writing from 
Jamaica, says: ‘“‘ An entire reform of the judicial sys- 
tem of the island, and the establishment of District 
Courts, was a leading feature of the new regime. These 
tribunals, freely resorted to by the negro population, 
who are rapidly becoming their own lawyers, monopo- 
lize almost entirely the litigation of the island.’’—— 
A correspondent of the same paper, writing from 
Southern Africa, gives the following account of the 
judicial system in the Transvaal republic: ‘The 
judicial system is conspicuous for its absénce of all 
legal form. The Landrosts or magistrates are elected, 
but removable at the pleasure of the government; the 
Court of Heemraden, the next tribunal, consists of 
several old Boers, who receive £1 a day for the session; 
and the Supreme Court has no fixed sittings or judges, 
but consists of*any three Landrosts the government 
may appoint. The traveling expenses and the pay of 
the judges and jurymen are divided pro rata among 
the suitors, and it is expressly provided that no decis- 
ion of this or any other court is binding as a precedent. 
Each case is tried on its own merits, and the records 
show a wild variety of verdicts on identical points, but 
with a pretty general leaning against the alien. This 
is certain, that commercial people, and especially the 
merchants of Natal, in whose hands are three-fourths 
of the Transvaal trade, have but little trust in these 
tribunals, and it is only very serious loss which can 
drive them to seek what justice is to be found there.” 


Ex-Governor Chamberlain, of South Carolina, is 
about to begin the practice of his profession in New 
York city, as the senior member of the firm of 
Chamberlain, Cartter & Eaton.—The remarks of Mr. 
Justice Clifford on the consultations of the electoral 
commission, respecting the electoral votes of Florida, 
are published in a neat pamphlet. —— There is such a 
thing as carrying retrenchment in public expenditure 
too far. The last Congress did soin the matter of 
court expenses, as appears from the following an- 
nouncement made on the 16th inst., by Chief Justice 
Waite of the Supreme Court: ‘‘On account of the in- 
sufficiency of the appropriation by Congress for print- 
ing records, it is apparent that we shall not be able to 
continue the hearing of cases at the present term later 
than the 15th or 20th of May. We shall, therefore, 
close the term May 7, and thus enable the justices to 
give attention to their business upon the circuit which 
could not be done in many of the districts if we con- 
tinue later. An announcement will be made here- 
after of the time when the call of the docket will be 
stopped.’”,—— A dispatch from Portland, Oregon, 
upon the 18th inst., says, that Dr. Ralph Wilcox, clerk 
of the United States Circuit Court for the ninth circuit, 
committed suicide by shooting himself. 
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CURRENT TOPICS. 


We have often expressed our belief that, in order 

to most effectually accomplish the purposes 
for which it should be formed, a bar association 
must, as tomembership, be accessible to every attor- 
ney in good standing among his fellows. Any thing 
short of this will render such association merely a 
lawyers’ clique. We do not mean to be understood 
that the simple circumstance that a person has been 
admitted to the Bar and has not since been disbar- 
red ought to be sufficient to entitle him to admis- 
sion, but the fact of being an attorney, and the 
absence of any charge against either his moral or 
professional character, ought to be all that should 
be required of a candidate for membership. That 
the New York City Bar Association has a very dif- 
ferent standard from this we are well aware, and we 
have no doubt that the influence of that organiza- 
tion has been very unfavorably affected by the dis- 
position shown by some of those composing it to 
exclude the mass of the profession in New York 
from connection with it. We, however, did not 
suppose that there was any religious test permitted, 
or that the circumstance that a person preferred a 
particular. faith would furnish a reason for not al- 
lowing his admission. But the Jewish Messenger, in 
its issue of the 20th inst., charges that such is the 
fact, and gives two instances where individuals who 
were proposed for membership were rejected for the 
avowed reason that they were Jews. Whether or 
not this was the only reason for the action of the 
Association we are not informed, but the paper 
mentioned states that there was, in one instance at 
least, no other reason whatever that could possibly 
be assigned. If this is so, it places the Bar Asso- 
ciation in a position in which its leading members 
ought to see that it does not remain. Of course it 
may be said that the Association has a right to ad- 
mit and to exclude, as pleases it, and that the out- 
side world has no concern in its action as to this 
matter. This may be true, but if it is so, the Asso- 
ciation can no longer claim to represent the Bar of 
New York city. That Bar recognizes neither creed 
nor race, nor social rank, and it will not permit any 
organization which discriminates in such matters to 
speak for it, or to direct its action. 


The General Term of the Supreme Court in the 
First Department, in the case of Noyes v. Chil- 
dren’s Aid Society, decided recently, strike a blow at 
the habit prevailing among surrogates of allowing to 
a defeated contestant of the probate of a will, costs, 
payable out of the estate, under the provision of 
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the Revised Statutes, that ‘‘the surrogate may 
award costs to the party in his judgment entitled 
thereto, to be paid either by the other party person- 
ally, or out of the estate which shall be the subject 
of controversy.” This statute was amended as to 
New York, by Laws of 1870, chapter 359, by which 
the surrogate of that county was to make allow- 
ances in lieu of costs to counsel in any proceeding, 
in the same manner as are now prescribed by the 
Code. The court say that the surrogate can allow 
costs only to a successful party, and his discretion 
is limited to the determination whether such costs 
shall be paid by the other party personally, or out 
of the fund. This rule will work to the advantage 
of many estates, but those poor lawyers whose income 
is derived from the prosecution of claims against 
estates and the contest of wills, will say, as did the 
frogs to the boys who were stoning them: ‘This 
may be sport to you, but it is death to us.” 


At this writing (Thursday) there has been no act 
passed postponing the day on which the chapters 
of the New Revision adopted last year are to go into 
effect. The Senate has passed a bill extending the 
time to October ist, and the Assembly is consider- 
ing a motion to extend the time to May 1, 1878. 
Some postponement will be agreed to before Tues- 
day. On Wednesday the Hon. D. D. Field ad- 
dressed the Assembly Committee in favor of a 
postponement until May, 1878. 


Mrs. Myra Clark Gaines has achieved another vic- 
tory in a decision in her favor by the United States 
District Court for the District of Louisiana. The 
litigation, in which this decision 1s only an event, is 
exceedingly remarkable in many respects. It was 
begun nearly half a century ago by the present 
plaintiff, and had for its purpose the establishment 
of the existence of a will claimed to have been exe- 
cuted twenty years previous to that time, and also, 
incidentally, the legitimate birth of the plaintiff. 
It has since then been prosecuted by her with vary- 
ing success, but without faltering, and, to a great ex- 
tent, without the assistance of legal counsel. It is, 
indeed, a strange story that a solitary woman, pos- 
sessed of no preliminary legal training, should be 
able to conduct a suit through the mazes of proce- 
dure, from the lowest local court of general juris- 
diction to the highest court in the nation; that, 
burdened with an imputation as to her origin -—the 
most crushing of any known in civilized society — 
without aid from the ordinary sources to which liti- 
gants resort, in spite of the most eminent counsel 
opposing her, and of an interested adverse popular 
sentiment, she should have wrung from reluctant 
courts and juries an acknowledgment of the legiti- 
macy of her birth, and the justice of her claim for 
redress. Evenif it should not be her fortune to 
come into possession of the property which the 
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Supreme Court of the United States says justly be- 
longs to her (Gaines v. New Orleans, 6 Wall. 716), 
and which Judge Billings of the District Court 
determines shall be rendered up, the triumph she has 
gained is worthy the struggle of a life-time, and will, 
to some extent, repay her for the privation and dis- 
appointment and abuse she has undergone. She 
has, in addition to this, the satisfaction of showing 
the falsity of an old notion of the lawyers, that a 
woman cannot successfully conduct a lawsuit, and 
of disproving that time-bonored maxim, that ‘‘ he 
who is his own lawyer has a fool for a client.” 


The bill before the legislature entitled ‘‘ An act 
defining the duties of receivers of insolvent insur- 
ance companies, and regulating the distribution of 
the assets of such companies,” is worthy the sup- 
port of all policyholders in life insurance companies, 
to whose benefit it will, if passed, specially inure. 
So many of these companies have recently failed 
that the public have lost confidence in the whole 
business of life insurance. Much of this lack of 
confidence comes from the fact that cases of insol- 
vency have been heretofore so managed that policy- 
holders have received little or nothing. The pro- 
moters of this bill hope by its enactment to remedy 
the matter, and we believe that they will accom- 
plish that end. 


In the State legislature during the past week, 
only these bills of general interest were introduced: 
Requiring justices of the peace to give bonds, with 
sureties, that they will pay over moneys received by 
them in their official capacity; and allowing the re- 
duction of capital stock in corporations other than 
banks and insurance companies, by the assent of a 
majority of the shareholders and a majority of the 
trustees. The assembly, in Committee of the Whole, 
have been engaged in the consideration of the Code 
amendments. A considerable interest was manifest- 
ed on this subject, Mr. David Dudley Field and Mr. 
Montgomery Throop being present at the discussion 
in the assembly. The governor vetoed several bills 
upon local matters, and one compelling highway 
commissioners to give out all work on roads to the 
lowest responsible bidder. One of the reasons for 
the veto of this last-named bill, namely, that it is 
of a kind that tends to countenance legislative med- 
dling with the minutest details of local legislation, 
is a sound one, and merits the attention of all who 
advocate legislation concerning trifling matters. 


Mr. Lang offered a resolution in the Assembly last 
week asking the Representatives and Senators in 
Congress from this State to urge a repeal of the 
bankrupt law. This resolution was tabled, for what 
reason we know not, but we think it is fairly indi- 
cative of the feeling of most business men and of 
lawyers outside of those who make a specialty of 





bankruptcy business. In theory the bankrupt law 
is very fair. It pretends to provide for an equal 
distribution of the assets of an insolvent debtor 
among his creditors, and to guard against any at- 
tempt to do otherwise either on the part of the 
debtor or of any one of his creditors. This would 
be just if the pretense had a foundation in fact, 
and if all debts were equally meritorious. But 
every one admits that some debts are equita- 
bly entitled to preference, if a debtor has not 
enough to pay all debts in full. For instance, a 
bankrupt has borrowed of one creditor a thousand 
dollars; of another creditor he has bought goods to 
the extent of three thousand dollars, of which one 
thousand is due. Upon this sale the creditor, if 
paid in full, makes a profit of one thousand dollars, 
and he has been paid all but his profit. If the 
debtor has but one thousand dollars, and pays it to 
the one whom he owes for money lent, no one 
has lost any thing by him. But, under the bank- 
rupt law, he must divide his money between the two 
creditors, the net result of the transaction being, if 
there were no expenses, that one creditor makes a 
profit of five hundred dollars in his deal and the 
other loses five hundred dollars, But, as bankruptcy 
proceedings are extravagantly expensive, the result, 
in fact, will be, that the one thousand dollars are 
eaten up by the proceedings, and one creditor is no 
better off than if there were no bankruptcy law, 
while the other loses his whole claim. In fact, as 
the law is administered in this country, no class of 
creditors is benefited by it, while most classes are 
seriously harmed. The law works little, if any, good 
to honest debtors. It sometimes may assist un- 
fortunate insolvents to escape the penalty of their 
business misadventures, and thus operate to the 
advantage of others besides registers and marshals, 
but we believe the latter individuals, or those con- 
nected with them, have the greatest interest in pre- 
serving intact the law as it now exists. We trust 
that Mr. Lang’s resolution will not remain on the 
table the rest of the session, because we believe it 
to be a move in the right direction, and to express 
the sentiments of the people generally. 
—_——_— 
NOTES OF CASES. 

‘’ the case of Pritchett v. Rollins, decided by the 

Supreme Court of Kansas at the January (1877) 
Term, the question was, whether a second mort- 
gage can set up the defense of usury against the first 
mortgagee, to postpone or defeat the lien of such 
prior mortgage. The authorities are much divided 
upon the subject, the wording of the statute varying 
in different States, and the courts being more or less 
influenced by the popular feeling in construing the 
law strictly or liberally. That he can, seems to be 
the doctrine in Post v. Dart, 8 Paige, 640 ; Banks v. 
Me Clelland, 24 Md. 62 ; Brooks v. Avery, 4 N. Y. 
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225; Oummens v. Wire, 6 N. J. Eq. 73; Cole v. 
Bansemer, 26 Ind. 94; Green v. Taylor, 39 Penn. St. 
861. That he cannot, see Austin v. Chittenden, 33 
Vt. 553 ; Ransom v. Hays, 39 Mo. 445; Campbell v. 
Johnson, 4 Dana (Ky.), 177; F. & M. Bank v. Kem- 
mel, 1 Mich. 74; Cain v. Gimon, 36 Ala. 168; Loomis 
v. Haton, 32 Conn. 550; Adams v. Robertson, 37 Til. 
45; Powell v. Hunt, 11 Iowa, 430; Hough v. Horsey, 
11 Am. Rep. 484. See, also, as bearing upon the 
same subject, Ladd v. Wiggin, 35 N. H. 421; De 
Wolf v. Johnson, 10 Wheat. 367; Green v. Kemp, 18 
Mass. 515. In the principal case the court decide 
that he cannot plead usury, saying that this plea is 
a personal privilege, and if the parties to the usu- 
rious contract are willing to abide by its terms, no 
one not a party thereto should be permitted to in- 
terfere. In a case of two unsecured debts, no one 
would think of permitting’ one creditor to interfere 
with the payment by the debtor of the other debt 
on the ground that it was tainted with usury, even 
though his means should thereby so diminish as to 
render him unable to pay the remaining debt. The 
court very properly say that no distinction should 
be made between secured and unsecured debts, and 
that the law of usury, while it ought to protect the 
borrower from paying all but the legal rate, if such 
borrower feels in honor bound to pay a stipulated 
illegal rate, no stranger to the transaction should be 
permitted to interfere. 


In the case of Randall v. Newson, 36 L. T. Rep. 
164, decided by the English Court of Appeal on 
the 23d of January last, the action was brought for 
damages for injuries caused by the breaking of a 
pole of a carriage supplied by the defendant to the 
plaintiff. It appeared on the trial that after the 
carriage had been in use ten months the pole broke 
upon a sudden pulling up of the horses, in conse- 
quence of one of them having shied. Considerable 
injury to the horses and carriage resulted from the 
accident. At the trial evidence was given as to the 
quality of the wood of which the pole was composed, 
and the court left these questions to the jury, both 
of which were answered in the negative. (1) Was 
the pole in fact reasonably fit and proper for its pur- 
pose? (2) Was there any negligence in the defend- 
ant in supplying the pole? The damages were as- 
sessed at £3, the admitted price of a new pole. The 
Queen’s Bench division upon these findings, upon 
motion of defendant, entered judgment for him. 
This judgment was reversed by the Court of Appeal, 
which held the rule to be that where an article is 
supplied for a specified purpose, the manufacturer 
warrants that it is reasonably fit for that purpose, 
and that under this rule the plaintiff was entitled to 
recover, as the defendant must be considered to 
have warranted the pole fit for the use to which it 
was put. The decision of the court is sustained by 
the cases of Gardner v. Gray, 4 Camp. 144; Laing 








v. Fidgeon, 6 Taunt. 108; Gray v. Cox, 4B. & C. 108. 
In the latter case the principle is stated by Best, C. 
J.: “Tf aman sells an article he thereby warrants 
that it is merchantable; that it is fit for some pur- 
pose. If he sells it for a particular purpose he 
thereby warrants it fit for that purpose.” See also 
to the same effect Brown v. EHdgington, 2 Man. & 
Gr. 279; Wieler v. Schilizi, 17 C. B. 619; Nichol v. 
Godts, 10 Ex. 191; Josling v. Kingsford, 18 C. B. 
(N. 8.) 447; N. Y. Civ. Code, § 883; Sweat v. Shum- 
way, 3 Am. Rep. 471; Foot v. Bentley, 4 id. 652; 
Hawkins v. Pemberton, 10 id. 595. 


The United States Circuit Court for the Western 
District of Michigan, in the recent case of Buchel 
v. The Mason Lumber Co., 9 Chic. Leg. News, 225, 
make application of the rule that a written contract 
cannot be varied by parol. Plaintiff contracted in 
writing to sell defendant’s grantor certain pine lands 
at a specified price, which such grantor agreed to 
pay, but in the contract there was a stipulation that 
no timber should be cut or removed from the land 
without the permission of plaintiff. The agreement 
of sale and purchase was assigned to defendant. 
At the time of the assignment plaintiff and defend- 
ant entered into a contract in writing whereby de- 
fendant guaranteed the payments stipulated under 
the assigned contract, and plaintiff gave permission 
to cut and carry away timber. The action in this 
case was brought on this guaranty. At the trial, de- 
fendant having set the same up by way of defense, 
offered to prove that at the time the guaranty was 
made plaintiff by parol warranted to defendant that 
there was a specified quantity of timber on the lands 
sold; that this warranty was the leading induce- 
ment to the execution of the contract of guaranty, 
and that there was not the quantity of timber speci- 
fied on the lands. The court held the evidence in- 
admissible under the rule mentioned. See Van Os- 
trand vy. Reed, 1 Wend. 424; Mumford v. McPherson, 
1 Johns. 414; India Rubber Oo. v. Adams, 23 Pick. 
257; Smith v. Dallas, 35 Ind. 255; Robinson v. Me- 
Neil, 51 Ill. 225; Helmeichs v. Gehreke, 56-Mo. 79; 
Randall v. Rhodes, 1 Curtis’ C. C. 90; Dean v. Mason, 
4 Conn. 428; Martin v. Hamlin, 18 Mich. 354; 
Oelrichs v. Ford, 23 How. 49. See however Powelton 
0. Oo. v. MeShain, 75 Pa, St. 245. Here a contract in 
writing contained a statement different from the 
parol understanding of the parties, and one of the 
parties when signing the contract called the attention 
of the agent of the other to the discrepancy, and 
was told that that was understood, and that it was 
the intention of the agent’s party to carry out the 
contract as the other understood it, The court held 
that the oral agreement was admissible. The ground 
taken in this case was that there was fraud on the 
part of the party objecting to the evidence in se- 
curing the contract, and under such circumstances 
parol evidence is admissible to defeat fraud. 
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WHEN SUBSEQUENT INSURANCE AVOIDS 
A POLICY. 


HERE are two or three recent decisions constru- 

ing the ordinary condition in fire policies against 
double insurance that deserve more than a passing 
notice. The courts are not agreed as to whether or 
not a second invalid policy will avoid a prior one. 
In Thomas v. Builders’ Mutual Fire Ins. Co., 119 
Mass. 121, it was held that a policy of insurance, 
conditioned to be void in case of other insurance 
without the consent of the company, is not avoided 
by the taking of a subsequent invalid policy, «. ¢., 
which is invalid by reason of the non-compliance 
with a condition against the existence of any other 
insurance without the consent of the insurer; and 
the assured may set up the invalidity of the second 
policy in an action by him upon the first policy, 
although he has received payment of the second 
policy from the insurer. Still later the Supreme 
Court of Maine held the same rule in Lindley v. 
Union Farmers’ Insurance Co., 65 Me. 368, following 
a dictum in Philbrook v. New England Insurance Co., 
37 Me. 137. These decisions are in conflict with 
the decisions of the United States Supreme Court 
in Carpenter v. Providence Washington Ins. Co., 16 
Pet. 495, and the Court of Appeals of New York 
in Bigler v. New York Central Ins. Co., 22 N. Y. 402. 


These are, however, supported by the decisions of 
the Supreme Court of Pennsylvania in Stacey v. 
Franklin Fire Ins. 00.3, 2 W. & 8S. 506, and of New 
Hampshire in Gale v. Insurance Co., 41 N. H. 170, 


and Gee v. Cheshire Ins, Co., 55 id. 66. In this 
latter case the plaintiff, having a valid insurance 
in one company conditioned to be void if the as- 
sured should have existing during the existence of 
such policy, any other contract of insurance, 
whether valid or not, obtained a policy from the 
defendants upon part of the same property, which 
was also conditioned against double insurance. Held, 
(1) that the first policy did not terminate instantly 
upon the execution of the second so as to save the 
condition in the second, and that there was a double 
insurance within the terms of the second policy; 
and (2) semble that the condition in the first policy, 
making it void in case of an ‘invalid ” contract of 
insurance, was void. 

In Hubbard v. The Hartford Fire Insurance Co. 
(33 Iowa, 325), 11 Am. Rep. 125, the court gave the 
following as the general principle of law upon the 
point in question: ‘‘In order to avoid a policy 
on account of a subsequent insurance against an 
express condition therein, it must appear that such 
subsequent insurance is valid, and that the policy 
upon which it is made is capable of being enforced. 
If it cannot be enforced it is no breach of the prior 
policy,” and the following cases were cited as sus- 
taining such principle: Jackson v. Mass, Mut. Ins. 
Co,, 28 Pick. 418; Clark v. New England Ins, Co., 6 








v. Franklin Ins, Oo., supra ; Philbrook v. New Eng- 
land Mutual Ins. Co., supra; Schenck v. Mercer Oo, 
Mut. Ins. Oo.,4 Zabr. 447; Jackson v. Farmers’ Ins, 
00., 5 Gray, 52. 

In Philbrook v. The New England Mut. Ins. Oo., 
supra, which is usually cited as a leading authority 
of this question, the point was not necessary to the 
decision, but the opinion went to the full extent of 
the first two cases above cited, and held that the 
prior policy is valid, even though the subsequent 
policy is not avoided by the underwriter issuing it 
but the loss thereon is paid. 

Flanders says (Fire Ins. 57): ‘‘It is well settled 
that if the second policy against which the contract 
stipulates is itself a void one, or one that cannot 
be enforced, it does not avoid the first, notwith- 
standing the clause of forfeiture,” and he cites, in 
addition to the cases given above: Obermeyer v. 
Globe Mut, Ins. Co., 43 Mo. 573; Forbes v. Agawam 
Ins. Co., 9 Cush. 470; Rising Sun Ins. Co. v. Slaugh- 
ter, 20 Ind. 520. 

But in Hubbard v. Hartford Fire Ins. 
the court said (p. 130): ‘*The doctrine which we 
recognize here is based upon the fact that the sub- 
sequent policy was treated and considered as avoided 
by the company issuing it as soon as it had notice 
of the priorinsurance, In our view this is a most im- 
portant consideration, for, if the underwriter in the 
second policy does not treat it as avoided, it cannot 
be so considered by the insured or the company is- 
suing the prior policy. The condition against prior 
insurance in the subsequent policy is for the benefit 
of the insurer, who may at his option waive it, or 
insist upon enforcing its terms. If he seeks to en- 
force the condition, and treats the policy as a void 
contract, it is indeed difficult to see upon what 
grounds it may be regarded as valid, as an insur- 
ance that will defeat the prior policy.” 

In Mitchell v. Lycoming Ins. Co., 51 Penn. St. 402, 
the policy stipulated that ‘‘the aggregate amount 
insured shall not exceed two-thirds of the estimated 
cash value.” eld, that policies ab initio did not 
constitute insurance; but policies that were at any 
time valid were to be treated as such. In Continen- 
tal Ins. Co. v. Horton, 28 Mich. 173, it was held that 
a provision in a policy against double insurance is 
not violated by a prior policy in another company 
which was known to both parties while the policy 
in suit was being negotiated, and which, it was fully 
understood between them, was to be canceled if the 
second policy was taken, and which was in fact can- 
celed, if not actually before the manual reception of 
the second policy, at least contemporaneously with 
its complete and effective delivery. 

In Hand v. Williamsburgh City Ins. Co., 57 N. Y. 
41, the policy stipulated, ‘‘ Other insurance permit- 
ted without notice until required;” ‘if any other 
insurance has been or shall hereafter be made upon 


Y 
0., supra, 
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the said property not consented to by this company 
in writing hereon * * * this policy shall be 
null and void. In case of loss the insured shall not 
recover on this policy any greater portion of the 
loss or damage sustained to the subject insured than 
the amount hereby insured shall bear to the whole 
amount insured on the said property.” At the time 
this policy was made there was another policy in 
favor of the insured, which covered this and other 
property, ‘‘loss, if any, payable to K.” But that 
policy prohibited other insurance without consent 
of the company, which was not obtained to this 
insurance. The defendants, however, had notice of 
such prior policy. Held, that defendants were liable 
for the whole amount of the loss, for there was in 
law no other insurance. 

In Bigler v. The New York Central Ins, Co., 22 N. 
Y. 402, the policy was conditioned to cease and be 
of no further effect if the insured ‘ shall hereafter 
make any other insurance and shall not, with all 
reasonable diligence, give notice” thereof to the 
defendant. The plaintiff, the insured, did ‘‘ make 
other insurance ” without giving notice, and a loss 
occurring, the subsequent insurance was paid. The 
Court of Appeals held, two judges dissenting, that 
the policy issued by defendant was avoided by the 
act of making another insurance irrespective of the 
question whether the subsequent policy might legally 
have been resisted or not. The opinion took the 
further ground, that a policy containing a condition 
against subsequent insurance is avoided by the tak- 
ing of another policy ‘‘ whether the latter policy 
was void or voidable merely.” The Massachusetts 
cases and that of Philbrook v. The New England Fire 
Ins. Co., supra, were considered and disapproved, 
while the case of Carpenter v. The Providence Wash- 
ington Ins, Co., 16 Pet. 495, was cited as a direct 
adjudication on the question and its conclusion was 
followed. Butas is pointed out in Hubbard v. The 
Hartford Fire Ins. Co., supra, if such a conclusion 
was reached in the Carpenter case it was obiter. 

In Georgia the Revised Code provides that, ‘¢ A 
second insurance on the same property, without the 
consent of the insurer, voids his policy,” and the 
court held under the provision, that the policy was 
voided, even though the second insurance, valid 
upon its face, is voidable by the second company 
on the ground of the failure of the insured to give 
it notice, at the time the policy was procured, of a 
prior insurance of the same property in another 
company. The court expressly refrained from stat- 
ing what its conclusion would have been had the 
question arisen on the contract, instead of upon the 
statute. But, arguendo, it said: Now, it is just as 
entirely within this public policy to have a second 
insurance, which one thinks is good as to have one 
which is really good. The danger of a burning is 
the same in both cases — nay, the very fact that one 
has fraudulently procured an over-insurance is, prima 





facie, a suspicious circumstance. The public evil, 
which the law intended to prevent, is just the same, 
perhaps greater, if the second insurance be a fraud- 
ulent one. Technically, it may be true that there is 
no second insurance; but to give this construction 
to the statute would, as it seems to us, be indeed 
sticking in the bark. Such is not the usual mode of 
construing even criminal statutes. Our law against 
bigamy provides a punishment for one who marries 
having at the time another wife living. But, says 
this mode of reasoning, the second marriage is void, 
one cannot marry with a wife living. So, too, we 
make it penal to alter a promissory note; yet, in 
fact, the alteration is void, and if detected can hurt no 
one.” Lackey v. Georgia Home Ins, Co., 42 Ga. 456. 

A subsequent valid policy unquestionably avoids 
a prior one conditioned against other insurance. 
Burt v. People’s Mutual Fire Ins. Co., 2 Gray, 397; 
Illinois Fire Ins. Co. v, Fix (53 Til. 151), 5 Am. Rep. 
38. So in Shurtliff v. Phenix Ins. Co., 57 Me. 187, 
it was held that where one of the conditions, ina 
policy of insurance against fire, is that the policy 
shall become void, ‘‘if any other insurance shall 
thereafter be made upon the property, and not con- 
sented to by the company, in writing thereon,” and, 
in case of an action thereon, it appears that at the 
time of the loss there was an insurance beyond the 
amount allowed, the insured will not be entitled to 
recover in the absence of proof of a waiver of the 
condition. 

In Fabyan v. Union Mut. Ins. Co., 48 N. H. 203, 
the charter, which was made part of the contract, 
prohibited other insurance without consent, and it 
was held that other insurance avoided the policy, 
although the clause of the charter prohibiting it 
was not known to the insured, nor contained either 
in or on the policy. 

A stock of goods was insured by a policy condi- 
tioned against other insurance. The company after- 
ward consented that the goods should be removed 
into an adjoining store wherein the insurer had other 
goods of the same kind which were insured in an- 
other company, of which fact the defendant had no 
notice. Held, not other insurance. Vose v. Hamil- 
ton Mut. Ins. Go., 39 Barb. 802. But in Washington 
Ins. Co. v. Hayes, 17 Ohio St. 482, A. had goods in 
store at B. and C., insured by separate policies. The 
policy on the goods at B. prohibited other insurance, 
but the company consented to transfer the policy to 
insure the goods at C., and the goods were removed 
to C. and mingled with the stockthere. The policy 
on the stock at C. covered ‘“Accruing Stock.” 
Held, that the policy written on the goods at C. was 
other insurance upon the goods removed from B.; 
and that the policy on such goods was void. So, 
where a policy ona stock of goods prohibited other 
insurance, and the insured purchased another stock 
of goods upon which there was a policy, and took 
an assignment thereof and mingled the two stocks, 
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held, other insurance. Walton v. Louisiana State M. 
& F. Ins, Co., 2 Rob. (La.) 563. 

A policy on a store conditioned against other in- 
surance thereon, ‘‘or any other property connected 
with it,” was held not avoided by subsequent insur- 
ance on the stock in the store, it not being ‘‘ con- 
nected” with the store. Jones v. Maine Mut. 
Ins. Oo., 18 Me. 155. The insurers had notice of a 
prior policy but were informed that it would not be 
renewed. It was renewed and no notice given. 
Held, other insurance within the clause. Deitz v. 
Mound City M. F. Ins. Co., 38 Mo. 85. 

As to what constitutes other insurance as to ap- 
portionment of loss, it was held in Ogden v. The East 
River Ins. Co., 50 N.Y. 388 (overruling Howard Ins. 
Oo. v. Scribner, 5 Hill, 298), that where property is 
insured by a policy containing the usual clause for 
apportionment of the loss incase of other insurance, 
and the same property is covered by another policy 
which also includes other parcels, all insured to- 
gether for a lump sum, this constitutes other insur- 
ance within the meaning of such clause. 

Such condition is not voided by other insurance 
made by a stranger to the policy: as where insured 
held under a contract fora deed and the ‘‘ other 
insurance” was obtained by the owner of the legal 
estate. tna Ins. Co. v. Tyler, 16 Wend. 385; 


Rowley v. Empire F. I. Co., 36 N. Y. 550; 8. C., 4 


Abb. Dec.131; so, where a third person interested 
in the property had previously obtained insurance 
in the name and for the benefit of the plaintiffs; but 
they, in ignorance of the fact, procured the policy 
sued on. Held, not otherinsurance. Nichols v. Fay- 
ette Mut. Fire Ins., 1 Allen, 63; so the insurance of 
one mortgagee is not aifected by other insurance by 
another mortgagee. Fox v. Phenix Fire Ins. Co., 
52 Me. 333; so an owner's insurance is not avoided 
by subsequent insurance obtained by a sheriff who 
has seized the insured property at the suit of a cred- 
itor. Marigny v. Home Mut. Ins, Co., 13 La. Ann. 
338; soa policy to the mortgagee is not avoided by 
subsequent insurance by mortgagor. Norwich F. 
Ins. Co. v. Boomer, 52 Ill. 442; but it matters not in 
whose name it is effected if it be for the benefit of 
the first insured and he know of and consent toit, 
it is other insurance. Holbrook v. American Ins. Co., 
1 Curtis’ C. C. 193. Soa policy to a mortgagor as- 
signed to mortgagee is other insurance and will 
avoid a prior policy to the same mortgagee which 
prohibited other insurance. Carpenter v. Providence 
Washington Ins, Co., 16 Pet. 495. 

The owner of a stock of goods sold them and the 
vendee procured insurance and assigned the policy 
with insurer’s consent to the vendor, The vendee 
obtained otherinsurance for his own account. Held, 
that the second was void. Neve v. Columbia Ins. 
Co., 2 McMul. 220; Leavitt v. Western F. Ins, Co., 
7 Rob. (La.) 351. 

In Shurtliff v. Phenix Ins. Oo., supra, it was 





doubted whether an agent of the company can waive 
a condition against other insurance. It was held 
that he can in Hayward v. Nat. Ins. Co., 14 Am. Rep. 
400; Geibv. International Ins. Oo., 1 Dill. C. C. 448; 
Whitwell v. Putnam F. I. Co., 6 Lans. 186; Pechner 
v. Phenix Ins, Co., id. 411; McHwen v. Montgomery 
County Mut. Ins. Oo., 5 Hill, 101; Sexton v. Mont- 
gomery Mut, Ins. Co., 9 Barb. 191; Carroll v. Char- 
ter Oak Ins. Co., 1 Abb. Dec. 816; Hadley v. N. H. 
F. Ins. Co., 55 N. H. 110; Schenck v. Mercer County 
Mut, F. Ins. Co., 24 N. J. 447; National Ins. Co. v. 
Crane, 16 Md. 260; Kenton Ins. Co. v. Shea, € Bush, 
174; Van Bories v. United Life Ins. Oo., 8 id. 133; 
New England Ins. Oo. v. Schettler,38 Il. 166; Cobb 
v. Ins. Co., 11 Kan. 83; Carrugi v. Atlantic F’. Ins. 
0o., 40 Ga. 135; Planters’ Mut. Ins, Co. v. Ions, 
38 Texas, 253. 

Where one man is agent of both companies notice 
will be implied. Kenton Ins. Oo. v. Shea, 6 Bush, 
174; Insurance Oo. of N. A. v. McDowell, 50 Il. 120; 
Russell v. State Ins. Co., 55 Mo. 585. 

In Westchester Fire Ins, Oo. v. Earle, 33 Mich. 143, 
the policy provided that nothing less than a distinct 
specific agreement, clearly expressed and indorsed 
upon the policy, should be construed to be a waiver 
of any condition in it. Yet the court held that 
where an agent with whom all the dealings were had 
and whose authority was not shown to have been 
restricted in any way, has so acted as to have bound 
himself by way of estoppel not to dispute the va- 
lidity of additional insurance on the point of consent, 
the company will be likewise bound. 

3ut notice to an insurance broker who procures 
policies for a large number of companies is not no- 
tice to the company. Mallen v. Hamilton F. Ins. Co., 
17 N. Y. 609. There is a dictum in Gilbert v. The 
Phenia Ins. Co., 36 Barb. 372, that verbal notice of 
other insurance to an agent with authority to receive 
applications and issue policies would not affect the 
question of breach ‘‘ by reason of not having such 
insurance mentioned in or indorsed upon the policy 
or otherwise acknowledged in writing.” 

Where a company’s by-laws required consent of the 
directors, signified in the policy or by indorsement, 
signed by the secretary, to subsequent insurance, it 
was held that consent of one director indorsed upon 
the application was not sufficient. Forbes v. Agawam 
Mut. Fire Ins.Co., 9 Cush. 470. So in Hale v. Me- 
chanics’ Mut. Ins. Co., 6 Gray, 169, where the policy 
prohibited other insurance, unless the assent of the 
president should be obtained in writing, it was held 
that a waiver could not be proved, and that the 
president’s parol consent was not good. When the 
company’s charter made policies void for other insur- 
ance, unless indorsed upon them, held that the con- 
dition could not be waived, nor consent proved by 
other evidence than indorsement. Couch v. City 
Fire Ins. Co., 88 Conn. 181; 8. C., 9 Am. Rep. 375. 
So, where the charter and by-laws provided ‘the 
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president and secretary may give leave to make 
other insurance,” it was held that consent given by 
a director or the secretary was not valid. Stark 
County Mut. Ins. Co. v. Hurd, 19 Ohio, 149. 

In Security Ins. Co. v. Fay, 22 Mich. 467; 8S. C., 
7 Am. Rep. 670, the policy was conditioned to be 
void ‘if without written consent herein, there is 
any other prior or subsequent insurance.” Nothing 
was said as to who should sign the consent, but the 
policy was required to be countersigned by the gen- 
eral agent of the company. Afterward other insur- 
ance was obtained without the first insurer’s consent, 
but subsequently an agent indorsed on the policy 
permission for other insurance, though the indorse- 
ment was not signed. The court held that the un- 
signed indorsement was invalid in the absence of 
the signature of the general agent, without proof 
that it was made by some one authorized to bind 
the company, or had been ratified by it; that no act 
of the company or its agent could operate as a 
waiver of written consent, and render valid a void 
policy unless performed with full knowledge of all 
the facts. 

In Mentz v. Lancaster Fire Ins. .Co., 79 Penn. St. 
29 P. F. Smith) 475, the plaintiff insured in de- 
fendants’ company, one condition being that if 
additional insurance were effected, it should be in- 
dorsed on the policy ; the plaintiff effected additional 
insurance in another company with their agents, 


who were also agents of the defendants; on inquiry 
by plaintiff, who gave his policy to the agent, he 
said that the indorsement of the second insurance 
had been made on the first policy; the indorsement 


had not in fact been made. In an action against 
the defendants for a loss, held, that the declarations 
of their agent estopped them from objecting to the 
want of indorsement, and the plaintiff could recover. 

It is to be observed that in several of the cases 
holding that notice to the agent or a waiver by the 
agent was of no effect, the companies were mutual 
companies whose members were bound by the by- 
laws and which provided that the agents and officers 
should not deviate from the conditions. 

It is sufficient that the company is informed of the 
true amount although there is a mistake as to the 
company. Benjamine v. Saratoga Mut. Fire Ins Co., 
17 N. Y. 415; Osserv. Provincial Ins. Co., 12 U. C., 
C. P. 141. So, where notice of other insurance is 
given, notice of renewal is not necessary. Brown v. 
Cattaraugus Mut. Ins. Co., 18 N. Y. 385; nor where 
privilege for a stipulated amount of other insurance 
is given is notice of the names and amounts of the 
other risks necessary. Benedict v. Ocean Ins. Oo., 31 
N. Y. 389; Liseom v. Boston Mut. Ins. Co., 9 Metc. 205. 
The insured is not bound to state the particulars of 
the amount of other insurance unless specially re- 
quired to do so. McMahon v. Portsmouth Mut. Fire 
Ins. Co., 22 N. H. 15. 





Written notice is not necessary. Schenck v. Mercer 
County Mut. Fire Ins. Co., 24 N. J. 447. 

Notice to the secretary of the company estops that 
company from alleging no notice where the same 
person is also secretary of the other company and 
the same persons were directors of both companies 
and examined the application. Goodall v. New Eng- 
land Mut., 25 N. H. 169. 

Where other insurance is obtained for an amount 
in excess of that for which consent was given the 
policy is void. Shurtliff v. Phanix Ins. Co., 5% 
Me. 137. 

Where a policy stipulated that ‘‘insured shall give 
notice of all additional insurance and of all changes 
that may be made in such additional insurance,” 
notice must be given of a renewal of other insur- 
ance and of any change in the distribution or divis- 
ion of it. Simson v. Pennsylvania Fire Ins. Co., 38 
Penn. St. 250. 


——__———_——_. 
SUI JURIS. 


N the opinion delivered in McGarry v. Loomis, 63 
N. Y. 104, the phrase sui juris is used with mean- 
ing of “having sufficient capacity to take care of 
one’s self.’”’ It is found with the same meaning in 
Ihl v. Forty-second St., 47 N. Y. 317. And it seems to 
have been caught up from an opinion of Judge Mason, 
in Mangam v. Brooklyn R. R., 38 N. Y. 455. This use 
of the phrase is incorrect. The words have a definite 
meaning, and they ought not to be used in a sense 
quite contrary to that which belongs to them. 

The words belong to the civil law, and Judge Mason 
quotes from the civil law: Quedam persone sui juris 
sunt quedam alieno juri subjecte. Inst.,1, 8, pr. But 
he quite mistakes the meaning, for he goes on to say: 
‘This rule applies to infants in their relations to society, 
who are of such tender age that they are incapable of 
self-control and personal protection. An infant, in its 
first years, is not sui juris.” * * * ‘The law has not 
fixed the age at which the infant shall be deemed in 
law non sui juris, although it may be safely assumed, 
in law, that an infant of three years and seven months 
is not sui juris.” 

This shows a complete misunderstanding of the mean- 
ing of the words. Swi juris and the opposite alieni juris 
are terms which have no reference to age or to mental or 
physical capacity. A child ayear old might be sui juris ; 
aman in full maturity might be alieni juris. The words 
refer to that patria potestas which was peculiar to Rome 
and which was so striking a feature in the social or- 
ganization of that city. 

When a Roman citizen, who had no ancestors living, 
married and had children, those children and their 
descendants were under his power; and hence they 
were alieni juris. They so continued as long as he 
lived, unless he emancipated them; or unless in the 
case of a female descendant, she married into her hus- 
band’s family. 

When such a citizen died, his sons were freed from 
his power and became sui juris, and the children of 
each son fell under his power and still remained alient 
juris. 

As long as the ancestor lived, whatever his descend- 
ants, thus under his power, acquired, they acquired 
forhim. They were, in this respect, like the slaves of 
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a master. They owned no property themselves. 
Whatever they earned, or whatever was given to them, 
belonged to their ancestor, under whose power they 
were. This is a general statement, to which excep- 
tious were made in the later years of Roman law. So, 
although these children and grandchildren of a living 
ancestor should be chosen to the highest offices of the 
State (with some exceptions of peculiarly sacred 
offices), they still remained under their ancestor’s 
power and were not sui juris. 

On the other hand, if such a citizen, who had no 
living ancestors, died, leaving a child of only a few 
years old, that child became thereupon sui juris. And 
he was sui juris, even though he was under a guard- 
ian. In fact, he would have little need of a guardian 
unless he were sui juris; because otherwise he would 
have no property to require a guardian’s care. 

This brief explanation will show that sui juris can- 
not accurately be used to denote the possession of any 
degree of physical or marital power. We have no 
persons who are alieni juris. And every person, of 
any age and of either sex, is properly sui juris. No 
person is under the power of another in the sense that 
all property acquired by him belongs to the other. 
The condition expressed by the words alieni juris was, 
in a great degree, the condition of a slave, wha had no 
rights of property. And, like the slave’s condition, 
it was not terminated by the age or capacity of the 
person. 

Judge Story, in his Agency, section 11, uses the 
phrase sui juris. But, as it might be supposed he 
would do, he uses it in its correct meaning. There is 
no good reason that it should be used otherwise. 

Lex. 


STATUTE OF FRAUDS. 
DISTRICT COURT OF THE UNITED STATES — MASSA- 
CHUSETTS, APRIL, 1877. 


Ex PARTE SAFFORD AND AL., RE DOWNING. 


Leather was bought on a credit of sixty days, by parol, and 
the goods were weighed in the presence of the buyer, 
and the damaged hides rejected and the shrinkage 
agreed on, and they were placed by themselves in the 
seller’s warehouse and marked with the buyer’s name, 
and he was to send for them when he pleased. He 
made an arrangement with the seller concerning the 
insurance of the goods. The course of dealing was 
usual between the parties. Held, the goods had been 
accepted and received by the buyer within the statute 
of frauds of Massachusetts, and they having been de- 
stroyed by fire in the seller’s warehouse, that the seller 
could prove for the price against the assets of the buyer 
in bankruptcy. 
YAFFORD & CO. offered for proof against the estate 

of Downing, in bankruptcy, the price of certain lots 
of leather bought by him of them at sundry times, 
under parol contracts. Some of the leather had not 
been taken away from the petitioners’ store at the 
time of the great fire in Boston, on the night of No- 
vember 9-10, 1872. As to these lots the question was 
whether they had been accepted and received by the 
bankrupt, within the statute of frauds of Massachu- 

setts. Gen. Stats., chap. 105, § 5. 

The parties had dealt together for along time. The 
habit of Downing was to come to the warehouse of 
the petitioners nearly every day, and to buy entire 
“tannages,”’ as the lots from a single tannery are 
called, on a credit of sixty days. The leather was al- 
ways weighed in his presence, the damaged hides were 
thrown out, the shrinkage agreed on, and his leather 
was piled up by itself in the petitioners’ place of busi- 





ness, and marked with his name, and he sent for it 
when he pleased. Some time before the fire, Down- 
ing asked one of the petitioners whether the leather 
was insured, and was told that they had a general insur- 
ance, which was more than enough to cover any proba- 
ble loss, and that he should have the benefit of any 
surplus after they were indemnified on their own 
stock. He testified that he made this inquiry because 
he considered the leather to be his. 

B. F. Hayes, for the creditors. 

B. Dean, for the assignee. 

LoweLL, J. The single question in this case is 
whether the goods had been accepted and received by 
Downing within the meaning of the statute of frauds. 
They had been weighed in his presence and the precise 
hides were agreed on, and the shrinkage ascertained; 
at his request, though whether in his presence or not 
is not quite clear, they had been set apart from all 
other goods and marked with his name, and he was te 
take them when he chose to send his carrier for them. 
No delivery could be more complete, unless they had 
come into his personal possession, and I do not under- 
stand it to be denied that, at common law, the prop- 
erty would have passed. Undoubtedly the decisions 
upon the statute have introduced some refinements, 
not easily reconciled with common sense, by which 
the property in goods is held to have passed and not 
to have passed at the same time, and they are held to 
have been delivered by the buyer before they are re- . 
ceived by the seller. I have no intention of depart- 
ing from those decisions, but this case steers wide of 
them. ° 

The latest authorities make the distinction between 
accepting goods and receiving them to be this: goods 
may be constructively delivered, as to a carrier or 
warehouseman, and yet not accepted, if, for instance, 
they were ordered by a person who had not seen them, 
or were bought by sample; for the carrier or ware- 
houseman is not, as such, without special appoint- 
ment, the agent of the buyer to ascertain that the 
goods conform to the order or to the sample; and, there- 
fore, in such a case the goods may be received and yet 
notaccepted. It was formerly said that the goods must 
be received and an opportunity be given to examine 
them before they could be accepted; but in a very 
elaborate opinion of the Queen’s Bench this doctrine 
was denied to be sound, and a defendant was held 
bound who had exercised acts of ownership over the 
goods, though he had not precluded himself from ob- 
jecting that they did not conform to the contract; or, 
in other words, that there might be an acceptance to 
satisfy the statute, and let in proof of the contract, 
which yet would not be an acceptance under the con- 
tract itself when proved. Morton v. Tibbett, 15 Q. B. 
428. 

In Cusack v. Robinson, 1 Best & S. 299, Blackburn, 
J., says: ‘‘ Acceptance may be before receipt,” and it 
was there decided that specific goods agreed on and 
afterward sent to a warehouse named by the vendee, 
had been both accepted and received by him. Whether 
the courts of Massachusetts would assent to the full 
extent of the law laid down in Morton v. Tibbett, ubi 
supra, I do not know, nor, indeed, whether all the 
courts in England would, but I take it to be clear that 
by the law of this State, and of the United States gen- 
erally, as well as of England, if specific goods are 
fully agreed on and bought, and afterward sent to a 
warehouseman or carrier designated by the vendee, 
the statute is satisfied. Ullman v. Barnard, 7 Gray, 
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555; Cross v. O’ Donnell, 44 N. Y. 661; Howes v. Ball, 
7 B. & C. 484; Dodsley v. Varley, 12 A. & E. 682. 

There is no doubt that the vendor may himself be 
the warehouseman or bailee. This was decided in 
the leading case of Elmore v. Stone, 1 Taunt. 458. I 
have seen it stated that this case has been overruled; 
but that is a mistake. It was cited and followed in 
Beaumont v. Brengeir, 5 C. B. 313, and Marvin v. Wal- 
lis, 6 Ellis & B. 726, and its doctrine reaffirmed in 
Cusack v. Robinson, ubi swpra. See Benj. on Sales 
(2d Am. ed.), 136. It is stated with approval, though 
not named, by Shaw, C. J.,in Arnold v. Delano, 4 
Cush. 40. 

It has often been decided that there can be no suffi- 
cient receipt by the vendee so long as the vendor holds 
as vendor and insists on his lien for the price. The 
reason is given by Abbott, C. J., in an early case: 
That if the vendee had actually received the goods, 
it would necessarily follow that he could maintain 
trover for them, and the vendor would be left to his 
action for the price. Baldry v. Packer, 2 B. & C. 37. 
In this case there is no doubt that the vendor’s lien 
was gone, for the vendee always removed the goods 
within the sixty days, and had an undoubted right so 
to do. 

If the decision were to turn merely on the condi- 
tional contract of insurance made by the vendee, that 
would be sufficient evidence to warrant a jury in find- 
ing areceipt of the goods. The cases are many where a 
sale or a mere offer to sell, or a request by the vendee 
to the vendor to sell on account of the vendee, and 
various other acts of ownership have been held suffi- 
cient for that purpose, though the goods remained in 
the actual possession of the vendor, or of a middle- 
man. Chaplin v. Rogers, 1 East, 192; Blenkinsop v. 
Clayton, 7 Taunt. 597; Marvin v. Wallis, 6 Ellis & B. 
726; Castle v. Sworder, 6 Hurlst. & N. 828; Amsen v. 
Dreher, 35 Wis. 615. 

It may be said that a resale would be a fraud on the 
vendor if the goods are not the property of the vendee, 
and that for this reason the latter is estopped; but the 
true reason for the decision is that such an act is of 
itself evidence of acceptance and receipt, and a con- 
tract of insurance is fully as significant in this re- 
spect. 

It was argued that, in a certain sense, the lien of the 
vendor was not gone, because if the vendee had be- 
come insolvent, it might have revived under the de- 
cision in Arnold v. Delano, 4 Cush. 33, and similar 
cases; and it was added that so long as the right of 
stoppage in transition was not lost, there could be no 
receipt by the vendee; but there are many decisions 
to the contrary of that statement, and none in its,favor, 
that I have seen. In Bushell v. Wheeler, 15 Q. B. 442, n, 
Coleridge, J., said of the right to stopin transitu: 
“that is a bad test, there might be stoppage in transitu 
though there had been a note in writing.”” Lord Den- 
man, C. J., made a similar remark in delivering the 
opinion of the court; and the decision covers the point. 
So are Cross v. O’Donnell, 44 N. Y. 661; Castle v. 
Sworder, 6 H. & N. 828; and in point of principle the 
following cases, as well as those above cited in which 
delivery of accepted goods to a carrier were held to 
have been received by the vendee within the statute, 
though in most of them the right of stoppage might 
have been exercised if the vendee became insolvent: 
Dodsley v. Varley, 12 A. & E. 632; Howes v. Ball, 7 B. 
& C. 484; Pinkham v. Mattox, 53 N. H. 600. The re- 
vival of the vendor’s lien in case of insolvency is an 





equitable doctrine very difficult to explain at common 
law; but it arises only upon bankruptcy or insolvency, 
and does not then revest the property; and the cases 
above cited hold that this possibility of revival does 
not prevent the operation of the statute. 

Lastly, it is said that certain late cases in Massa- 
chusetts are in point against the plaintiff. Knight v. 
Mann, 118 Mass, 143; S. C., 120 id. 219; Safford v. Me- 
Donough, id. 290. But they are not like this case. In 
the former, the goods were not taken out and weighed 
in the presence of the buyer, and he had done no act 
of acceptance, except to authorize them to be set 
apart, and to say that he would send forthem. The 
court said he had still the right of examination and 
rejection, which it is clear that the bankrupt in this 
case had not. If there may;be two opinions on that case, 
they would touch merely the fact whether the acts of 
the buyer amounted to an acceptance, upon which 
this case is not doubtful. In the latter case the plain- 
tiffs were holding the goods as unpaid vendors, and 
had refused to deliver them excepting for cash or a 
satisfactory note. This case is more like Ross v. Welch, 
3 Gray, 235, where the defendant bought growing 
cabbages and received constructive delivery of them 
on the ground. It is true, a few were delivered, 
but that fact is not noticed in the judgment of the 
court, who say: ‘“‘An agreement to sell an article 
ready to be delivered and taken away, though still 
standing on the soil, unevoked, is sufficient delivery 
to give effect to the sale between the parties.” It is 
not necessary to go so far in this case; because the 
hides were delivered in an unequivocal manner, and 
put by themselves and insured for the buyer, though 
it happened through unforeseen circumstances that the 
insurance was inadequate. With all the refinements, 
to which I have before alluded, I know of no case, 
either in England or the United States, in which such 
circumstances have not been considered evidence for 
the jury to find both acceptance and receipt to satisfy 
the statute, and, as a juryman, [ have no hesitation in 
saying that they were so accepted and received, be- 
cause this was the undoubted intent and understand- 


ing of both parties. 
Debt admitted to proof. 


a 
FINANCIAL LAW. 


NATIONAL BANK: LIEN ON SHARES OF STOCK FOR 
Loca TAXES.— ALTERATION OF NEGOTIABLE IN- 
STRUMENT.— STATE LAW AS TO RATE OF INTEREST. 


ty Supreme Court of Wisconsin, in the recent case 
of Simmons v. Aldrich, decides that taxes imposed 
upon the stock of a national bank in that State pur- 
suant to chapter 400 of 1865, become a lien upon the 
shares taxed, and such lien continues until the taxes 
are paid. In this case Simmons, in 1871, purchased 
from Aldrich stock of a national bank in Wisconsin, 
upon ‘the faith of Aldrich’s representation that all 
facts affecting the value of such stock were set forth 
in a written statement submitted by him. The State 
tax upon the stock of said bank for 1865 and 1866 had 
not been paid, and this fact was known to Aldrich, 
but did not appear in said statement. The amount of 
said taxes, being still uncollected, was paid by the 
bank in 1872, pursuant to chapter 23, General Laws of 
1871. The court held that Aldrich was liable to Sim- 
mons in damages as for fraudulent representations, to 
the amount of such taxes on the stock sold to Sim- 
mons, with interest. The court said that the question 
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whether the legislation of this State subsequent te 
1865, touching unpaid taxes on national bank stock, 
was effectual to accomplish its purpose, was immate- 
rial, the taxes having been a lien on the stock at the 
time of the sale, and having been paid pursuant to 
law. Peters v. Myers, 22 Wis. 574. 

—In the case of Organ, administrator, v. Alison, de- 
cided on the 10th of March, 1877, by the Supreme Court 
of Tennessee, it is held that the material alteration of 
a note or bill single, after execution, by either payee 
or maker, without surety’s consent, operates a release 
of surety. The alteration need not prejudice the 
party sought to be charged to work his release. An 
erasure of a seal after the name of a security is a ma- 
terial alteration within the sense of the law. The 
court say that if suspicion is apparent upon the face 
of the instrument, the law presumes nothing, but 
leaves the question of the time when it was done, as 
well as the person by whom, and the intent with which 
the alteration was made, as a matter of fact to be 
found by the jury upon the parties’ proof offering the 
instrument in evidence. A mere disfigurement or 
blot placed upon the face of an instrument by acci- 
dent or a stranger, is a spoliation and not an altera- 
tion of the instrument. These cases are cited: Blair 
v. Bank of Tennessee, 11 ‘Humph. 84; 1 Greenl. Ev., 
$$ 565-6; Crockett v. Thompson, 5 Sneed, 345; Wood v. 
Sheetz, 6 Wall. 80. 

— The United States District Court for the Western 
District of Pennsylvania, in the case of Duncan and 
ano. v. First Nat. Bank of Mt. Pleasant, which was an 
action under the 30th section of the National Bank 
law of June 3, 1864, to recover from a bank the pen- 
alty for taking usurious interest, hold that special 
acts of Assembly, authorizing certain banks to charge 
a higher rate of interest than six per cent, apply only 
to such banks as were created by them; that Congress 
deals with the general rules regulating banks and the 
rate of interest to be charged; that the rate of inter- 
est in Pennsylvania being six per cent, the taking 
more than this amount is usury, and is prohibited by 
the National Banking law, and that where more than 
six per cent has been paid, the borrower or his legal 
representative may recover back from said bank, in 
an action for debt, double the amount of interest thus 
paid or retained, provided suit is commenced within 
two years from the time the usurious transaction oc- 
curred. The case was decided March 13, 1877. 


—_—@___—_—. 
INSURANCE LAW. 


Frre Pouicy, ConDITIONS IN: NoTICE TO AGENT.— 
MoutTuat INSURANCE COMPANIES: DEALINGS OF, 
WITH OUTSIDERS. 


N the case of Roberts v. The Continental Insurance 
Co., decided by the Supreme Court of Wisconsin, 

on the 20th of March last, it was held that if the agent 
of an insurance company, empowered to take risks 
and issue policies, knows, when he issues a policy, 
that there is other insurance upon the property, his 
failure to write the company’s consent thereto in the 
instrument will not defeat an action thereon, although 
the policy itself declares that it shall be void in case 
the assured “‘shall have or shall hereafter make any 
other insurance upon the property without the con- 
sent of the company written herein;’’ and also de- 
clares that ‘“‘the use of general terms, or any thing 
less than a distinct, specific agreement, clearly ex- 





pressed and indorsed upon the policy, shall not be con- 
strued as a waiver of any printed or written restric- 
tion therein.” 

— The Supreme Court of Pennsylvania, in the recent 
case of Lycoming Fire Insurance Co. v. Woodworth et al., 
pass upon some interesting points arising in an action 
upon a fire insurance policy. The company named, 
through one Miller, who was represented as agent or 
surveyor, contracted for a policy of insurance with 
the defendants in suit. In the court below, the com- 
pany denied the right of the agent to make such con- 
tract, as was claimed to be made in this case, for them. 
Miller was called to define his power, and it was held 
that he was both agent and surveyor. The Supreme 
Court say that while it is true that one insuring in a 
company formed on the mutual plan is bound to in- 
form himself of the rules and regulations of such 
company, it is also true that, as to those outside of it, 
such a company occupies no other or better position 
than one organized on the stock plan. As to one deal- 
ing for insurance, the company is bound by the repre- 
sentatidns of its agent in the act of making the con- 
tract, for it cannot assume the advantages of his act 
and avoid the disadvantages. After enjoying the bene- 
fits of insurance, a member of the company is estopped 
from alleging fraud in bar of payment of assessments. 


——_>___—_ 


THE NEW YORK HARBOR MASTER’S ACT 
UNCONSTITUTIONAL. 
SUPREME COURT OF THE UNITED STATES — OCTO- 
BER TERM, 1876. 


INMAN STEAMSHIP Co., appellant, v. TINKER. 


By an act passed by the legislature of New York in 1862 
(chap. 487) and amended in 1865 (chap. 586), entitled * An 
act defining and regulating the powers, duties and com- 
pensation of the — of the port and harbor mas- 
ters of the port of New York,” it is provided that ves- 
sels entering the harbor of New York shall pay as fees 
one and one-half cent per ton, to be computed on the 
tonnage of each vessel. Held, that the act imposed a 
tonnage tax, and was in contravention of article I, sec- 
tion 10, of the United States constitution. 

PPEAL from the Circuit Court of the United 
States for the Southern District of New York. 

Bill in equity against Edward G. Tinker, acting cap- 

tain of the port of New York. 

Mr. Justice SWAYNE delivered the opinion of the 
court. 

This is a bill in equity brought to enjoin the appellee 
from collecting a port charge imposed upon the ves- 
sels of the appellant in the harbor of New York, by 
an act of the legislature of the State, a copy of which 
is annexed to the bill and made a part of it. The bill 
sets forth the following facts: The appellant is a for- 
eign corporation, and the owner of three steamships, 
each of which enters the port of New York once 
within every five weeks. The vesseis are respectively 
of the burden of 2,950 tons, 2,823 tons, and of 2,712 
tons. All these vessels belong to the port of Liverpool 
in England, and run between that port and the port of 
New York. The character and object of the act of the 
legislature complained of are indicated in its title, 
which is, ‘* An act defining and regulating the powers, 
duties and compensation of the captain of the port 
and harbor-masters of the port of New York, passed 
May 22, 1862, three-fifths being present; amended 
April 17, 1865.” The 6th section declares: ‘‘The fol- 
lowing fees shall be collected under this act, and no 
others: All ships or vessels of the United States of 
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one hundred tons burden or more, except lighters, 
tugs, barges and canal boats, sound and river steam- 
boats employed on regular lines, and all ships or ves- 
sels that are permitted by the laws of the United 
States to enter on the same terms as vessels of the 
United States, which shall enter the port of New 
York, or load or unload, or make fast to any wharf 
therein, shall pay one and one-half of one cent per ton, 
to be computed from the tonnage expressed in the 
registers of enrollments of such ships or vessels re- 
spectively; and all other foreign ships which shall 
arrive at and enter the same port, and load or unload, 
or make fast to any wharf therein, shall pay three 
cents per ton, to be computed on the tonnage ex- 
pressed in the registers or documents on board,” 
etc. 

In default of payment as prescribed it is declared 
that the master, owner, or consignee, upon whom de- 
mand of payment may have been made, shall pay 
double the amount of such fees, to be recovered in the 
uame of the captain of the port. The amount which 
the appellant was required to pay, and did pay, was 
one cent and a half per ton upon the tonnage of their 
three vessels respectively upon every arrival of each 
one in the American port. The bill seeks to relieve 
them from this burden in future. The respondent 
demurred to the billin the court below. The demurrer 
was sustained and the bill dismissed. The case was 
thereupon removed to this court by appeal. 

The following clauses of the constitution of the 
United States are invoked in behalf of the appellant 
as sustaining the bill: Article I, section 10. ‘*‘ No State 
shall, without the consent of Congress, lay any im- 
posts or duties on imports or exports, except what 
may be absolutely necessary for executing its inspec- 
tion laws, and the net produce of all duties and im- 
posts laid by any State on imports or exports shall be 
for the use of the treasury of the United States, and 
all such laws shall be subject to the revision and con- 
trol of the Congress.”’ 

“No State shall, without the consent of Congress, 
lay any duty of tonnage, keep troops or ships of war 
in time of peace, enter into any agreement or compact 
with another State or with a foreign power, or engage 
in war, unless actually invaded, or in such imminent 
danger as will not admit of delay.” 

It is not claimed that Congress ever consented to 
the passage of the act of 1862, or of the amendatory 
act of 1865. 

It is insisted by the counsel for the appellant that 
the charge here in question is a regulation of com- 
merce, which it was not competent for the State to pre- 
scribe, and also a tonnage duty, which the State was 
forbidden to impose. 

Our remarks will be confined to the latter proposi- 
tion. 

The classification of the powers of the national gov- 
ernment, the several categories into which they may 
be resolved, and the rights and powers of the States 
in our complex system of polity have been so often 
considered by this court that it is unnecessary upon 
this occasion to re-examine the subject. Gilman v. 
The City of Philadelphia, 3 Wall. 730; Ex parte McNeil, 
13 id. 240. 

Tonnage in our law is a vessel’s “‘ internal cubical 
capacity in tons of one hundred cubic feet each, to be 
ascertained’ in the manner prescribed by Congress. 
Act of May 6, 1864, 13 Stats. 70,72; Rev. Stats. U.S. 
804, § 4153. ‘Tonnage duties are duties upon vessels 





in proportion to their capacity.’ Bouv. Law Dic., 
“'Tonnage.”’ 

The term was formerly applied to merchandise. 
Cowell, in his Law Dictionary, published in 1708, thus 
defines it: ‘‘ Tonnage —Tonnagium —is a custom or 
impost paid to the king for merchandise carried out or 
brought in ships or such like vessels according to a 
certain rate upon every ton, and of this you may read 
in the Statutes of 12 Edw. 4, ch. 3; 6 Henry 8, ch. 14,” 
etc. The vital principle of such a tax or duty is that 
it is imposed, whatever the subject, solely according 
to the rule of weight, either as to the capacity to carry, 
er the actual weight of the thing itself. 

In this law of the State there are several important 
points that must not be overlooked. The charge is 
not exacted for any services rendered or offered to be 
rendered. If the vessel enter the port and imme- 
diately take her departure, or load or unload, or make 
fast to any wharf, either of these things disjunctively 
brings her within the act, and makes her liable to the 
burden prescribed. 

The charge is applied wholly irrespective of the ad- 
valorem principle. 

If either of the three vessels of the appellant was 
new and making her first voyage, and another of the 
same tonnage was making her last trip before be- 
ing broken up, and the former were of many times 
the value of the latter, the act would apply the same 
procrustean rule to both. The rate of payment, and 
the amount to be paid, would, in both cases, be the 
same. 

The act makes a discrimination. To one class of 
vessels it applies the rate here in question, to another 
class double that rate, and to yet another class none at 
all. Those belonging to the latter are wholly ex- 
empted. 

We think a clearer case of the imposition of a ton- 
nage duty than is presented in the record before us 
can hardly be imagined. If the law had been passed 
by Congress instead of the State, and the charge im- 
posed had been expressly designated a tonnage duty, its 
character as such could nat appear in a stronger light. 
But the name is immaterial, it is the substance we are 
to consider. 

It does not advance the argument in behalf of the 
appellee to maintain that the regulations prescribed 
by the act are necessary and proper in the port for 
which they are provided. It is not our purpose to ex- 
amine them except as to the proposition in hand. It 
may be that, aside from the imposition of this tax, 
they contain nothing exceptionable, and that in all 
other respects they are wise and well considered. Simi- 
lar provisions, varying according to local circum- 
stances, exist at all important points throughout the 
world whither marine commerce finds its way. They 
are indispensable to those engaged in that business. 
They fence out many evils, and promote largely the 
convenience and the welfare of those engaged in this 
field of enterprise. Perhaps it is hardly too strong 
language to say they are well nigh vital to commerce 
itself. It may be conceded, also, that foreign steam- 
ships and other vessels visiting the ports of a State for 
business purposes may be made liable by the laws of 
such State for all reasonable and proper port charges. 
This is but a fair return for the benefits received. But 
such charges must not be repugnant to the constitu- 
tion of the United States. Any conflict is fatal to 
them. The warrant for such competent legislation 
may be found in that immense mass of police and 
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other powers which the States originally possessed, 
which they have not parted with, and which still be- 
longs to them; or it may in some cases be found 
among those which the States may exercise, but only 
until Congress shall see fit to act upon the subject. The 
authority of the State then retires and lies in abeyance 
until the occasion for its exercise shall recur. Ex parte 
McNeil, 13 Wall. 240. 

‘Powers not delegated to the United States by the 
constitution or prohibited by it to the States are re- 
served to the States respectively or to the people.” 
Const., Amendment 10. 

The State, in passing this law imposing a tonnage 
duty, has exercised a power expressly prohibited to it 
by the constitution. In that particular the law is, 
therefore, void. This view is sustained by the rulings 
of this court in the State Tonnage Tax Cases, 12 Wall. 
204, and Cunnon v. New Orleans, 20 id. 570. See, also, 
Steamship Co. v. Port Wardens, 6 id. 31, and Peete v. 
Morgan, 19 id. 581. 

The tax imposed is not merely a mode of measuring 
the compensation to be paid. The answer to this sug- 
gestion is that it is exacted where there is nothing to 
be paid for, and has no reference to any circumstance 
in this connection but the tonnage of the vessel and 
the class to which it belongs. 

The commerce clauses of the constitution had their 
origin in a wise and salutary policy. They give to 
Congress the entire control of the foreign and inter- 
state commerce of the country. They were intended 
to secure harmony and uniformity in the regulations 
by which they should be governed. Wherever such 
commerce goes the power of the nation accompanies 
it, ready and competent, as far as possible, to promote 
its prosperity and redress the wrongs and evils to 
which it may be subjected. It was deemed especially 
important that the States should not impose tonnage 
taxes. Hence the prohibition in the constitution, 
without the assent of Congress previously given. The 
confusion and mischiefs that would ensue if this re- 
striction were removed are too obvious to require 
comment. The lesson upon the subject taught by the 
law before us is an impressive one. 

How the charges, which it is conceded the State 
may impose, must be shaped in order to be valid, is a 
subject which it is not within our province to consider, 
and in regard to which it would not be proper for us 
to express any opinion. We decide only the point be- 
fore us. 

The decree of the Circuit Court is reversed, and the 
cause will be remanded with directions to proceed in 
conformity to this opinion. 

The Chief Justice did not sit in this case, and took 
no part in its decision. 


>—_— 
NOTES OF RECENT DECISIONS. 


Damages: measure of, in contract for delivery of 
goods for shipment abroad.— The defendants, North & 
Co., agreed to deliver certain pork backs free on 
board vessels at Boston, and also to procure freight to 
Antwerp. Inan action for a breach of contract by 
defendants, held, that the measure of damages in the 
case was the difference between the contract price of 
the goods and the market value of the goods at the 
time of the breach of the contracts at the place of de- 
livery, to wit, Boston, with the proper charges of pur- 
chasing, packing and putting them on board. U.S. 





Cir. Ct., Dist. of Massachusetts, April 13, 1877. Sievers 
v. North. 

Exemption from taxation: is in favor only of the one 
exempted.— The property of the German Society, a 
charitable institution, was relieved from taxation by 
aspecial act of Assembly. The city became the lessees 
and the taxes were made a partof the rent. Held, 
that the exemption was in favor of the charity, and 
that the lessees must pay the amount in rent. Sup. 
Ct., Pennsylvania, Feb. 19, 1877. German Soc. v. City 
of Philadelphia. 

Insanity : in criminal cases: burden of proof : reason- 
able doubt.—When upon a trial for a crime the de- 
fense of insanity is set up, the burden rests upon the 
prisoner of proving his abnormal condition. But he 
is not required to produce proof which shall satisfy 
the jury beyond a reasonable doubt. The evidence 
need only be satisfactory, and the conclusion such as 
fairly results from a preponderance of the evidence. 
Sup. Ct., Pennsylvania, Jan. 2, 1877. Meyers v. Com- 
monwealth. 

Jurisdiction : presumption of, in foreign judgment.— 
In bringing suit upon a judgment recovered in a sister 
State, it is not necessary to allege in the complaint 
that the court, in which the judgment was rendered, 
had jurisdiction either of the subject-matter of the 
action, or of the defendant. Want of jurisdiction is 
matter of defense. Sup. Ct., Nevada, 1877. Phelps v. 
Duffy (4 Cent. Law Jour. 318). 

Mortgage: misdescription in: estoppel.— A corpora- 
tion duly executed to plaintiff a real estate mortgage 
for valuable consideration, which, through mutual 
mistake of the parties, misdescribed the premises in- 
tended and agreed to be mortgaged. One of the di- 
rectors of the corporation, who participated in the 
giving of the mortgage and in the mistake, afterward, 
but before the discovery of the error, obtained a judg- 
ment against the corporation and duly docketed the 
same so as to make it a lien upon the premises. In an 
action by the plaintiff against the corporation and the 
director to correct the error and to foreclose his mort- 
gage as a prior lien to the judgment, held, that the 
director was estopped from contesting the relief 
sought. A party will not be permitted to make use 
of the registry act as an instrument of fraud. Sup. 
Ct., Minnesota, Feb. 12, 1877. Gill v. McLeod Cheese 
Manuf. Assoc. 

Negligence: person riding on railroad train without 
consent: duty of railway company. toward.— The hus- 
band of appellee met his death by riding on an engine 
on defendant’s railroad to escape the payment of fare. 
A rule of the road was that ‘ no person, except the 
road-masters on their own divisions, or the conductor 
of the train, will be allowed to ride on an engine, or 
tender, without the permission of the superintendent, 
or master-mechanic.’’ And the same rule had been 
established by a railroad company, for whom the de- 
ceased had formerly worked as an engine-driver for 
some years. Held, that, from this circumstance, he 
must be presumed to have known this rule of the ap- 
pellant’s road; that the relation of carrier and pas- 
senger did not exist between him and the company by 
any agreement, express or implied, and that the con- 
sent of the engine-driver was not the consent of the 
company, for he had no power to give such consent. 
Sup. Ct., Illinois, Jan. 31, 1877. C. & A. R. R. Co. v. 
Machie, adm’x (Chic. L. News). 

Partnership: liability of partner for firm debts.— A, 
who was associated with others under the name of the 
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Citizens’ Bank, held to be liable for its indebtedness 
incurred after he has withdrawn from the firm, where 
the creditor had no notice of his withdrawal, and A’s 
name was still advertised as a director; but he would 
not be liable for an indebtedness which accrued prior 
to his becoming a member of the association. Sup. 
Ct., Pennsylvania, Jan. 2, 1877. Shamburg v. Ruggles. 

Removal of cause to Federal court: case arising un- 
der Federal constitution and laws: mining suits.—Only 
suits involving rights depending upon a disputed con- 
struction of the constitution and laws of the United 
States can be transferred from the State to the na- 
tional courts, under the clause “arising under the con- 
stitution and laws of the United States,’ of section 2 
of the act to determine the jurisdiction of the United 
States courts, passed March 3, 1875. 18 Stats. 470. 
Where the only questions to be litigated in suits to 
determine the right to mining claims, are, as to what 
are the local laws, rules, regulations and customs by 
which the rights of the parties are governed, and 
whether the parties have in fact conformed to such 
local laws and customs, the courts of the United States 
have no jurisdiction of the cases under the provisions 
of the act giving jurisdiction, in suits “arising under 
tho constitution and laws of the United States.”’ U. 
8S. Cir. Ct., Dist. of California, Feb. 6, 1877. Trafton 
v. Nougues (Pacif. L. Rep.). 

Specific performance: contract for conveyance of real 
estate.— Hooper, one of the defendants, executed a 
bond to the complainant, Felch, conditioned for the 
conveyance to the complainant of certain land in 
Somerville, upon the payment by the obligee of a cer- 
tain sum, of which $150 was paid upon the delivery of 
the bond. Felch soon after, under verbal authority 
from Hooper, entered upon the land and erected 
a dwelling-house and made other improvements. 
Hooper afterward refused to convey. The Supreme 
Court of Massachusetts decided that the land was 
charged with an implied trust in plaintiff's favor. 119 
Mass. 51. The Circuit Court decided that, upon the 
facts in the case, the plaintiff was clearly entitled to a 
conveyance upon paying the amount due according to 
the conditions of the bond, and ordered a conveyance 
accordingly. U. 8. Cir. Ct., Dist. of Massachusetts, 
April 13, 1877. Felch v. Hooper. 

Statute of limitations; adverse possession: evidence 
of user right to minerals.— The defendant, who shared 
with others a right of way over a piece of land, the 
property in which was in the lord of the manor, used 
a portion of the same, amounting to about three- 
quarters of the whole, in all respects as if it were 
properly part of his farm, plowing it up from time to 
time and raising produce thereon. Such user was un- 
interrupted, and was continued for twenty years and 
more. As to the remaining quarter, which was not in 
any way fenced off from the above, it remained in its 
original condition, and was used for the purposes and 
in the manner that the whole was originally intended 
to be used. Held (affirming the decision of the court 
below as to three-quarters of the land, but reversing 
it as to one-quarter), that a good title, as against the 
lord of the manor, to the soil and minerals underlying 
the soil of three-quarters of the said strip of land had 
been thus acquired; but that nothing had been done 
to disturb the original rights in the soil, and minerals 
underlying the soil of the remainiug one-quarter of 
the said piece of land. English Ct. of App., Jan. 17, 
1877. Seddon v. Smith (36 L. T. Rep. LN. S.] 168). 

Taxation: publication of delinquent tax list in unau- 





thorized newspaper: remedy: right of tax payer to in- 
junction: parties.—This action was brought to re- 
strain the publication and payment for the publica- 
tion of a delinquent tax list in the ‘* Novelty Press,” 
which has been designated by the board of county 
commissioners of Winona county, as the newspaper 
in which such publication is to be made, under chap- 
ter 2, Laws of Minnesota of 1874, as amended by chap- 
ters 6 and 8, Laws of 1875, but which the plaintiffs 
allege is not a newspaper within the meaning of the 
statute, and therefore not such as the commissioners 
have any authority to designate for the purposes afore- 
said. The plaintiffs are owners of real and personal 
property in said county, and tax payers therein. The 
complaint set forth that the taxes in question will be 
imperiled, and the county lose, or be in danger of 
losing them, if the publication is made in the unau- 
thorized manner proposed, to wit, in said ‘* Novelty 
Press.’’ And further, that payment for such publica- 
tion will be a misapplication of county funds. Held, 
that, upon this state of facts, an injunction is the 
proper remedy, and that the plaintiffs are proper par- 
ties to maintain an action for the same. Sup. Ct., 
Minnesota, March 20, 1877. Sinclair v. County Com- 
missioners of Winona (1 Syllabi, 194). 
——___>___——- 
COURT OF APPEALS ABSTRACT. 
ACCOUNTING. 

1. Party interested in net profits entitled to: construo- 
tion of agreement for joint adventwre.— M. and G. en- 
tered into a joint adventure for the purchase and sale 
of Erie railway stock. G. was to furnish the funds, 
and bear the loss, if any. M. was to “ manipulate”’ 
the purchases and sales, and the profits resulting, if 
any, were to be divided between M. and G., in the 
ratio of one-fifth to M. and four-fifths to G. There 
was no agreement as to how long the contract should 
continue, and it did not appear that the defendant 
was to control the purchases and sales, nor what were 
the powers and duties of the parties to the transaction. 
Held, (1) that the agreement was terminable by mutual 
consent, or by either party upon notice, and (2) that 
either party could demand an accounting to ascertain 
the profit and loss, and their respective rights. Mars- 
ton v. Gould. Opinion by Allen, J. 

2. Evidence: in action for accounting.—The parties 
made the arrangement on the 15th of May, 1871, and 
dealt actively in stock until June 8, 1871, when they had 
on hand upwards of 25,000 shares. A few shares were 
purchased between that time and the 7th of August. 
G. was a special partner of the firm through whom the 
shares were purchased, and no transaction was made 
against his sanction. From August 7, 1871, to the 
middle of January, 1872, the stock was such a price 
that sale could not be made of that held, except at a 
loss. The account of the transactions were kept on 
the books of the purchasing firm up to the 16th 
of October, 1871, under the head of the letter ‘“‘M.” 
On that day, by the direction of G., the shares were 
transferred to an account headed ‘‘ Consolidated Erie 
Account,’’ which account included other accounts of 
dealings by G., and, on the 15th of November, 1871, 
that account was closed by the transfer of the shares 
represented therein, to the individual account of G. 
In January, 1872, the price of Erie stock went up toa 
price higher than that at which the stock, purchased 
under the arrangement between M. and G., was 
bought, and M. formally demanded of G. that the 
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stock held by him be sold, and upon a neglect by G. to 
do so, brought this action. At the trial defendant 
was asked: ‘‘ Did you sell out the whole of the stock 
held on “M.” account before the 9th of January, 
1872?” Held, that the exclusion of the question on 
the ground that it was not connected with proof, or 
an offer of proof that the sale was'made avowedly 
for the joint account of M. and G., was improper. 
The defendant not being prohibited by the contract 
therefrom, might make a sale of the stock at any time 
without the assent of the plaintiff, and plaintiff would 
be bound by it, if properly and fairly made, and in the 
usual manner. Ib. 

[Decided April 10, 1877.) 

BANKS AND BANKING. 

1. Savings bank: payment wpon forged draft: dili- 
gence required to prevent fraud.— By the rules of a 
savings bank, which were brought to the notice of de- 
positors, it was provided that all payments made to 
depositors producing the deposit books should ‘be 
deemed good and valid payments to depositors re- 
spectively.’’ It was also stated in the rules that the 
bank would use its best efforts to prevent fraud. It 
was also provided that money could be drawn by a 
person other than the depositor by the production of 
a written order, signed by the depositor, if the signa- 
ture of the depositor was in a signature-book kept by 
the bank. Money deposited by plaintiff, A, whose 
signature was in the siguature-book, was paid upon 
a forged order to another person, who produced the 
deposit-book. There was a difference between the 
signature on the signature-book and the one on the 
order, and the person presenting the order was not 
of the same sex of the depositor. Held (atlirming judg- 
ment below), (1) that in order to protect itself under 
the clause rendering valid payments to persons pro- 
ducing the deposit-book, the bank must show that it 
used its best efforts to prevent fraud; (2) and that 
whether it had used such efforts was a question for the 
jury. (Schoenwold v. Metropolitan Sav. Bank, 57 N.Y. 
418 and Appleby v. Erie Co. Sav. Bunk, 62 id. 12, dis- 
tinguished.) Allen v. Williamsburgh Savings Bank. 
Opinion by Folger, J. 

2. Ordinary care not enough.—The court below re- 
fused to charge that if the bank exercised ordinary 
care and diligence, and paid in good faith, it was ex- 
eused. Held, not error. Ib. 
| Decided April 17, 1877.) 

FALSE IMPRISONMENT. 

Process upon judgment rendered by justice of the 
peace protects against action for acts under.— A jus- 
tice of the peace, in a case of which he has jurisdic- 
tion, has a right to pass upon every question involved 
therein, including the validity of the law under which 
he acts, and his judgment, so long as it is unreversed, 
is for every purpose as conclusive between the parties 
and upon every question necessarily embraced therein 
as would be that of the highest court of record in the 
State. And process regularly issued upon such judg- 
ment, and upon which a party is imprisoned, is a pro- 
tection to the officer executing it and to the parties at 
whose instance it is issued, and in an action for false 
imprisonment shields all parties acting under it. Hal- 
lock v. Dominy. Opinion by Allen, J. 

{Decided April 10, 1877. Reported below, 7 Hun, 52.] 
FIRE INSURANCE. 

Conditions in policy against use of gasoline: meaning 

of “ contiguous.”’— One of the conditions of a fire in- 





surance policy was this: ‘‘ The generating or evaporat- 
ing within the building or contiguous thereto of any 
substance for a burning gas, or the use of gasoline for 
lighting is prohibited, unless by special agreement, in- 
dorsed in this policy.”” The owners of the building 
insured, erected, at a distance at least fifty feet from 
the building, works for the purpose of manufacturing 
gas from gasoline, which gas was conducted to the 
building in pipes and other apparatus, and used for 
the purpose of lighting. Held, affirming decision 
below, nota violation of the condition mentioned. 
Fifty feet from the building was not contiguous, and 
the use of gas made from gasoline was not prohibited. 
Arkell vy. Commerce Ins. Co. Opinion by Miller, J. 
[Decided April 3, 1877. Reported below, 7 Hun, 454.] 
LIFE INSURANCE. 

1. Construction of policy: representations.— The Em- 
pire Company issued a life policy to plaintiff upon cer- 
tain declarations'made in respect to the health, etc., 
of the person whose life was insured. The Empire 
Company and defendant thereafter entered into a 
contract whereby defendant agreed to re-insure all the 
risks of the Empire Company. In consequence plain- 
tiff surrendered the policy issued by the Empire Com- 
pany, and took in place thereof a policy from defend- 
ant. This policy recited that the policy of the Empire 
Company had been surrendered, and made the appli- 
cations and representations therefor a part of itself, 
and those representations a part of the consideration 
for its issue. It was also a condition that if the decla- 
ration made to the Empire Company, or any part there- 
of, should not have been discovered to be in any re- 
spect untrue, within one year from the date of defend- 
ant’s policy, the same should be considered incontesta- 
ble by defendant, unless willfully and fraudulently 
untrue, Held, that the representations in the declara- 
tion referred to the time when the original policy was 
issued by the Empire Company, and not to the time of 
the surrender and re-issue by defendant, and if such 
representations were true at the time the first policy 
was issued, it could not be set up that they were 
untrue at the time of the re-issue. One of the 
statements made on the declaration upon which 
the policy of the Empire Company was issued was, 
that the subject of insurance was not mortally ail- 
ing. Held, reversing judgment below, that the fact 
that he was mortally ailing when the policy of defend- 
ant was issued was no defense thereto. Cahen v. Con- 
tinental Life Ins. Co. Opinion by Folger, J. 

2. Re-insurance: estoppel.— Defendauts re-insured 
all the risks of the Empire Insurance Company, among 
which was the one on which this action was founded. 
Held, that defendant was estopped from setting up 
against plaintiff that the risk was one which an insur- 
ance company could not safely and properly take. Ib. 
(Decided April 10, 1877.] 

PARTIES. 

In action by stockholder of corporation for fraudulent 
acts of directors.— An action for injuries caused toa 
stockholder in a corporation by the fraudulent acts of 
a director must be brought inthe name of the corpo- 
ration, unless such corporation or its officers upon 
being applied to for such a purpose by a stockholder 
refuse to bring it. In that case the stockholder may 
bring action for himself and all others similarly situa- 
ted, but he must make the corporation a party defend- 
ant, and must allege in his complaint the reason for 
bringing the action in the manner he does. This rule 
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is not affected by the fact that the loss is peculiar to 
the stockholder, and is caused by the depreciation of 
the market value of the corporate stock caused by the 
acts of the director proceeded against. Judgment be- 
low affirmed. Greavesv. Gouge. Opinion by Miller, J. 
[Decided March 27, 1877.] 

PLEADING. 

Complaint in action on insurance policy: recitals in.— 
A complaint upon an insurance policy annexed a copy 
of the policy as a part of itself, and said that the same 
would be referred to on the trial for its terms. The 
policy annexed referred to another policy, and stated 
that that was made a part of itself. Held, reversing 
judgment below, a sufficient reference to the second 
policy to enable plaintiff to make use of a clause in such 
policy to meet a defense interposed by the answer. 
Cahen v. Continental Life Ins. Co. Opinion by Folger, J. 
(Decided April 10, 1877. 

ee 
RECENT BANKRUPTCY DECISIONS. 
AGREEMENT. 


Between creditors, when valid.— An agreement be- 
tween creditors who have received preferences to con- 
tribute proportionately such sum as may be necessary 
to induce other creditors to forbear to put the debtor 
into bankruptcy, is valid. Sup. Ct., Alabama. Perry- 
man v. Allen, 15 Nat. Bankr. Reg. 115. 

BANK. 

Insolvency of : practice : preferences: deposits: checks. 
— Where an incorporated society which had been a 
bank of discount, deposit and circulation, in Virginia, 
ceased its business in 1862 in consequence of public in- 
vasion, and in 1865, after publishing that it would make 
settlements as far as practicable by set off, undertook 
no other business than the liquidation of its affairs, in 
which it was much hindered by stay laws in force until 
1869, and where, before completing its settlements, it 
was thrown into bankruptcy, in June, 1872, held, 
that the question of insolvency, as against persons with 
whom it effected settlements, within four months be- 
fore the bankruptcy, should not be considered as if the 
society was a trader, merchant or bank, but with ref- 
erence simply to whether its liabilities could meet its 
assets, that being the basis on which all had dealt with 
it for seven years. Transfers of property are not void 
under section 5128, where it is proved affirmatively 
that the persons who effected them with the debtor 
had no intention of obtaining a preference, or the 
debtor of giving it. Where the deposits due from a 
society, which for ten years had ceased business as a 
bank, and ceased to receive deposits, and which for 
seven years had been in liquidation, have become a 
commodity, bought and sold in the market like public 
stocks, and are not paid or payable in money, and are 
only available by way of set off in favor of debtors to 
the society, held, that papers in the form of checks 
on these deposits are not checks, because not repre- 
senting money, not payable at sight, and too much 
limited in negotiability as to the persons having use 
for them, but are mere evidences of the assignment of 
choses in action in the form of deposits. Held, also, 
that persons who sell such papers in the form of checks 
are not responsible to the assignee in bankruptcy of 
the society owing the deposits, for the amounts stated 
in dollars on the face of the papers called checks. U. 
8. Dist. Ct., E. D. Virginia. Harmanson v. Bain, 15 
Nat. Bankr. Reg. 173. 








CHATTEL MORTGAGE. 

Rights of assignee in bankruptcy as to.— A denial of 
a motion for a nonsuit is not reviewable in error. 
Whether an instrument is of itself a fraud in law is a 
question that must be determined from the instru- 
ment alone. The existence of a collateral understand- 
ing adverse to or differing from a written instrument 
is a fact that must be found by a jury. Under the 
laws of New Jersey, a chattel mortgage is good against 
subsequent creditors from the time of filing. A state- 
ment which notifies creditors of the extent of the 
mortgagee’s lien is sufficient to accompany the re-filing 
of the mortgage. An assignee has therights of a 
judgment creditor as against a chattel mortgage not 
properly recorded. An assignee cannot recover the 
value of the property covered by a mortgage if the 
mortgagee took possession before the commencement 
of the proceedings in bankruptcy, although the mort- 
gage was not properly recorded. U. 8S. Cir. Ct., Dist. 
New Jersey. Miller v. Jones, 15 Nat. Bankr. Reg. 
150. 

CONTRACT. 

For sale of real estate: right of bankrupt to enforce 
specific performance of the bankruptey.— When, at the 
time of the adjudication in bankruptcy, the bankrupt 
is the owner of a bond for titles to land, with the pur- 
chase-money partially paid, his assignee, as a rule, suc- 
ceeds to his interest in the bond and in the land. If 
the assignee, while in office, convey, in writing, to the 
maker of the bond, ‘all the interest, right and title” 
which the bankrupt had in and to the land, the bank- 
rupt cannot, afterward, maintain a bill, in the State 
court, for specific performance of the contract to con- 
vey according to the bond, or for compensation in 
damages for a breach of the condition. It will make 
no difference that the bill alleges that the transaction 
between the assignee and the obligor was unlawful, 
fraudulent and without consideration. Nor will it 
aid the complainant, that he avers in his bill, that he 
had alleged in a previous bill, filed for the same object, 
that he had withdrawn from bankruptcy, he not di- 
rectly averring in the present bill that he had with- 
drawn, and not pleading or exhibiting any judgment 
of the court of bankruptcy permitting him to with- 
draw. And, moreover, it not appearing, either that 
the land was assigned to the complainant as exempt 
in bankruptcy, or that his other assets were sufficient 
for the discharge of all his debts. Although the as- 
signee, as well as the obligor in the bond, is a party 
defendant to the bill, the court below was right in sus- 
taining the demurrer; as, on the facts alleged, the 
jurisdiction to call the assignee to account for malad- 
ministration is in the court of bankruptcy, if any- 
where. Judgment affirmed. Sup. Ct., Georgia, 
March 27, 1877. Smith v. Hunsby. 

EVIDENCE. 

1. Clerk’s certificate: memoranda of register: fees of 
witness.— The clerk’s certificate is only prima facie 
evidence of the number of days that a witness at- 
tended before the register. The memoranda or en- 
tries made by the register may be used as evidence to 
prove what proceedings have been had before him. A 
witness is entitled to fees only for the days of actual 
attendance, and not for the days on which he was 
ready to attend. U.S. Dist. Ct., W.D. Texas. In re 
Crane & Co., 15 Nat. Bankr. Reg. 120. 

2. Oral testimony of asstgnment.— Oral testimony to 
prove an assignment is not admissible, unless evidence 





836 


THE ALBANY LAW JOURNAL. 














is first given to show that the original or a certified 
copy cannot be produced. Sup. Ct., Arkansas. Burk 
v. Winters, 15 Nat. Bankr. Reg. 140. 

FORECLOSURE. 

When discharge in bankruptcy no defense to.— Dis- 
charge of the debtor in bankruptcy is no answer to a 
rule against him to foreclose a mortgage executed 
prior "to the bankruptcy, where it does not appear, 
affirmatively, that the mortgagee has lost his lien by 
proving his debt in the bankrupt court. 52 Ga. 605; 
4 id. 208. Sup. Ct., Georgia, March 20, 1877. Price 


v. Amis. 
JURISDICTION. 


1. Bankrupt court has none over judgment creditor 
not made a party to proceedings: of State court: sale 
of land on judgment.—In March, 1867, G. recovered a 
judgment against P. and Q., which was duly docketed; 
and on the 8th February, 1869, he instituted a suit in 
chancery in a State court to subject the lands of the 
judgment debtors to the payment of the judgment. 
Prior to the institution of the said suit P. and Q. filed 
petitions in bankruptcy, and were declared bankrupts 
by the District Court of the United States for the 
District of Virginia. In the bankruptcy proceedings 
the lands of P. and Q. were sold and bought by them- 
selves; and in those proceedings they were finally duly 
discharged as bankrupts. To those proceedings G. 
was never made, nor in any wise became, a party. 
After proceedings in the bankrupt court were ended, 
the State court proceeded with the chancery suit, and 
after a reference, and a report from a commissioner 
showing the liens, and that the rents of the land 
would not satisfy the same in five years, decreed a 
sale of the lands of P. and Q. for the payment of the 
liens thereon. On appeal, it was held, (1) the State 
court had jurisdiction of this suit; (2) G. never having 
been a party to the proceedings in the bankrupt court, 
was not bound thereby; (3) the court below did not 
err in decreeing a peremptory sale of the land without 
giving a day to redeem. Spec. Ct. of App., Virginia. 
Powell v. Gilberts, adm’r, 1 Va. L. Jour. 179. 

2. When State has, of action by assignee in bank- 
ruptey.— A State court has jurisdiction of an action 
brought by an assignee to recover money paid to a 
creditor as a preference. U.S. Sup. Ct. Claflin v. 
Houseman, 15 Nat. Bankr. Reg. 49. 

3. When equity has and has not: fraud.— Equity has 
jurisdiction of a bill charging fraud, which, except in 
form and as to the forum, is nothing more than an ac- 
tion of indebitatus asswmpsit, even though the fraud 
charged is only the constructive fraud contemplated by 
section 5128 of the Revised Statutes of the United States 
(§ 35, Bankruptcy Act). If, however, the allegations 
of such a bill be disproved, and the real gravamen be 
found from the evidence to have been transfers of 
property, charged to have been made in violation of 
section 5128, in favor of several persons not parties to 
the bill, in independent transactions, held, that the 
bill cannot be treated as brought to set aside the said 
transfers, first, because it does not pray for such a 
thing in terms; second, because it has not made all the 
persons connected with them parties defendant; and 
third, because even if it had made them all parties, it 
would have been multifarious; and, therefore, that the 
bill must be dismissed. U.S. Dist. Ct., E. D. Virginia. 
Harmanson v. Bain, 15 Nat. Bankr. Reg. 173. 

PARTNERSHIP. 

1. What constitutes: bankrupts belonging to different 

firms.— When a party permits another to hold him 





out as a partner, and thereby procure credit on the 
strength of his supposed relation, neither community 
of interest nor participation in the profits is necessary 
to render him liable as partner. In order to render a 
party liable on the ground that he has been held out 
as partner, he must have had notice of being so held 
out, or there must be circumstances from which no- 
tice can be presumed. Persons who have been ad- 
judged bankrupts in one firm may be subsequently 
declared bankrupts as partners with another in another 
firm. U.S. Dist. Ct.. W. D. Wisconsin. In re Jewett, 
15 Nat. Bankr. Reg. 126. 

2. Representations by partner as to firm: liability for 
deceit not provable debt.— A representation made by 
one member of a firm to a person who subsequently 
purchases commercial paper of the firm from a third 
party, without any intimation that the latter intends 
to make such purchase, does not render the partner 
liable individually, although it is false. A liability to 
an action for deceit on account of a misrepresentation 
of the condition of the bankrupt’s firm is not a provable 
debt. U.S. Dist. Ct.,8. D. New York. In re Schuch- 
ardt and Wells, 15 Nat. Bankr. Reg. 161. 


SURETYSHIP. 

Creditor’s right of action against surety of bankrupt. 
— A creditor may prosecute an action against a surety 
for the bankrupt before final distribution, although he 
has proved the note against the principal. Sup. Ct., 
Indiana. Gregg v. Wilson, 15 Nat. Bankr. Reg. 142. 

—_—__4__— 


RECENT AMERICAN DECISIONS. 


SUPREME COURT OF WISCONSIN — JANUARY TERM, 
1877.* 
ATTACHMENT. 

Money received by railroad company for tickets sold 
for connecting roads.— Money received by the cashier 
of a railroad company, from its agents along the line 
of its road, as proceeds of the sale of tickets, and for 
freight, and held by him as such cashier, though col- 
lected for other connecting companies, and credited 
to them on his company’s books, is still the money of 
his company, and subject to a judgment against it; 
the connecting companies having no specific interest 
therein. Everdell v. S. & F.du L. R. R. Co. 


CONSTITUTIONAL LAW. 


1. Act requiring license from hawkers unconstitu- 
tional.— Under the decision of the Supreme Court of 
the United States in Welton v. Missouri, 91 U. S. 275, 
it must be held that chap. 82 of 1870 (concerning hawk- 
ers and peddlers), previous to its amendment by chap. 
395 of 1876, was invalid as in conflict with the con- 
stitution of the United States; and that persons travel- 
ing in this State for the purpose of selling articles 
manufactured in other States were not liable to pay 
the license provided for in thatact. Van Buren v. 
Downing. 

2. Voluntary payment of illegal tax prevents recovery 
back: what is such payment.— Defendant, an as- 
sistant treasury agent, charged with the duty of en- 
forcing payment of license fees, demanded of plaintiff 
payment of such fees in pursuance of astatute which 
had not been adjudged invalid. Plaintiff asked for 
time to obtain the money, but the agent refused to 
grant it, and threatened to seize the plaintiff's property 
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for the fees, if not paid that day ; and thereupon plain- 
tiff paid them, and they were afterward paid into the 
State treasury as the statute required. Plaintiff did not 
deny his liability to pay the fees, nor inform defend- 
ant at any time that he should bring suit to recover 
back the amount; and defendant acted in good faith, 
in the discharge of what he believed to be his official 
duty. Held, that no action will lie against defendant 
to recover the money. Wright v. Eaton, 7 Wis. 595, 
distinguished. 
CONTRIBUTORY NEGLIGENCE. 

1. What is not: fires set by railroad locomotive.— 
Where fire was set by the locomotive ona railroad to 
grass and other combustible material upon plaintiff's 
lands, held, that the presence of combustible material 
on plaintiff's land adjoining the track did not consti- 
tute negligence on his part. Kellogg v. Railway Co., 26 
Wis. 223; Erdv. C. & N. W. Ry. Co. 

2. Presumption that it does not exist.— In the absence 
of any evidence on the part of a plaintiff who sues for 
injuries alleged to have been caused by defendant’s 
negligence, tending to show that he was himself 
chargeable with contributory negligence, the presump- 
tion of law is that he was free therefrom, and the bur- 
den of proof as to such contributory negligence isupon 
the defendant. If contributory negligence conclu- 
sively appears from plaintiff's own evidence in such a 
case, he will be nonsuited ; while if the evidence merely 
tends to show such negligence, the question will be for 
the jury. Hoyt v. Citu of Hudson. 

CRIMINAL LAW. 

1. Sufficiency of indictment for conspiracy.—In an in- 
dictment or information for a conspiracy to do a law- 
ful act by criminal means, the means must be particu- 
larly set forth. But if the conspiracy be to do an act 
in itself unlawful (whether at common law or by stat- 
ute), the means by which it was to be accomplisbed 
need not be stated. State v. Crowley and others. 

2. Conspiracy to obtain money upon false pretenses.— 
Thus, where money was paid by A to certain conspira- 
tors to get possession of boxes, falsely represented by 
the latter to contain counterfeit money, with a view to 
uttering the same, and a further sum was paid to one 
of the confederates who was a constable, to prevent a 
threatened arrest of A for having such counterfeit 
money in possession (the boxes in fact containing only 
saw dust), the confederates cannot be convicted upon 
these facts of a conspiracy to obtain money of A upon 
false pretenses. Ib. 

3. Murder in first degree: premeditation.—In a prose- 
cution for murder in the first degree the court charged 
that “‘no matter what the provocation; no matter 
what the heat of passion; no matter if there were any 
previous assaults; no matter what the other surround- 
ing circumstances may have been; unless the act was 
justifiable, if there was a premeditated design to pro- 
duce death, it is murder in the first degree.”’ Held, no 
error, it being clear from the whole charge that by the 
provocation and heat of passion here spoken of were 
meant such as were not incompatible with the forma- 
tion in the mind of the accused of a deliberate, pre- 
meditated design to kill the deceased. Roman v. The 
State. 

4. Misconduct of jury.—A verdict should not be set 
aside for misconduct of jurors, as in drinking a small 
quantity of spirituous liquor, where there is no reason 
to suspect that it influenced the verdict. So heldin a 
case where neither of the parties was connected with 
the alleged misconduct. Ib. 





DAMAGES. 

For maliciously causing plaintiff's horses to run 
away : creating vicious habits.—In an action for damages 
accruing to plaintiff from defendant’s wrongly striking 
plaintiff's horses attached to a sleigh and causing them 
to run, so as to throw off a load of wood then upon the 
sleigh, break the harness, etc., held, that in deter- 
mining plaintiff's actual damages it was proper to con- 
sider, as elements thereof, the labor and trouble of 
reloading the wood; the delay in getting to market or 
place of destination; the time and expense lost and 
incurred in making repairs to the harness and sleigh; 
and the injury done to the horses by causing them to 
run away, though they were not physically injured 
thereby — such act of running away having a known 
tendency to create a vicious habit. Oleson v. Brown. 

PARTNERSHIP. 

1. Duty of partner: winding up business of dissolved 
JSirm.—After the dissolution of a firm, one of its mem- 
bers cannot act as the agent of a creditor of the firm 
in holding obligations due the firm, as collateral secur- 
ity, for a note due from the firm to such creditor, and 
taking a conveyance of land in settlement of such an 
obligation; and in such a case the creditor, in an action 
on the firm note, is not bound to account for the value 
of such land or of such alleged collaterals, where it 
appears that they were never in his possession, that he 
never authorized such alleged agent to hold them for 
him, and never received any payments thereon, and 
that the land was not conveyed to him but to such 
alleged agent. Such conveyance to one of the former 
partners, in settlement of a debt due the firm, may 
inure to the benefit of the firm, but does not inure to 
plaintiff's benefit. Bray v. Morse, imp. 


a 
BOOK NOTICES. 


WHARTON’s LAw OF EVIDENCE. 


A Commentary on the Law of Evidence in Civil Issues. By 
Francis Wharton, LL. D., Author of Treatises on thé 
Conflict of Laws, Medical Jurisprudence, Ne ligence, 
Agency and Criminal Law. In two volumes. ladel- 
phia: Kay and Brother, 1877. 


- law of evidence has experienced many changes 

within the present generation, so many indeed 
that the works which we daily use and cite as author- 
ities contain much obsolete matter. Among the 
changes that may be mentioned are these: First. The 
removal of the rules excluding witnesses because of 
interest in the result of the action. Second. The 
disuse of special pleading, and the growing liberality 
in allowing amendments, thus making of little value 
the rules which relate to variance. Third. The amal- 
gamation of the systems of equity and common law, 
and the preference under the new system of the rules 
of equity, thus doing away with many technical dis- 
criminations which have heretofore prevailed. Fourth. 
Changes in the rules relating to relevancy, and to pre- 
sumptions which, in effect, totally do away with many 
of the principles laid down upon these subjects in the 
earlier treatises. All these changes have, of course, 
rendered a great amount of the learning which is scat- 
tered through reported cases and text-books of no ac- 
count. All of our elementary treatises contain more 
or less of this obsolete matter, and we therefore wel- 
come a work which treats such matter as its present 
value demands, and gives the law of evidence as it now 
exists, and not as it was a generation or so ago. The 
present volumes do this, and are in that respect ex- 
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ceptional. For the daily use of the practitioner 
they will be found invaluable, not only for this rea- 
son but for the extensive citations of authorities 
which they contain. There are many indeed who ob- 
ject to a multiplicity of citations, claiming that only 
leading cases should be given. To a treatise prepared 
for the use of the student this rule would be properly 
applicable, but in a work intended for the profession 
it would seem more reasonable to give all the author- 
ities of value. One leading case is enough to illustrate 
and authenticate a statement of principle, but what 
the practitioner wants is a casein point. The princi- 
ple is usually admitted, but it is its application that is 
disputed, and in most instances a precedent is wanted 
rather than an argument. It is the abundance of pre- 
cedents contained in them that have given Mr. Whar- 
ton’s works their popularity among practicing lawyers, 
and this work on Evidence will share in the same 
popularity. 

The treatise is in three books. The first deals with 
the requisites of proof, a chapter being devoted to pre- 
liminary considerations, one to Relevancy, one to Pri- 
mariness as to documents, and one to Primariness as 
to oral testimony. The second book treats of the mode 
of receiving proof, and has a chapter upon each of these 
topics: Judicial Notice, Inspection, Burden of Proof, 
Witnesses, Documents, Judgments and Judicial Rec- 
ords, Statutory Exclusion of Paro! Proof, including 
the Statute of Frauds, Documents Modified by Parol. 
The concluding book upon the effects of proof contains 
two chapters: one being devoted to Admissions and 
the other to Presumptions. The volumes are well in- 
dexed, contain a table of cases cited, and are excel- 
lently printed and bound. 


SouTHERN Law Review. 
The Southern Law Review, Published bi-monthly. April- 
May, 1877. St.Louis: G. J. Jones & Company. 

This valuable magazine will hereafter make its ap- 
pearance at intervals of two months, instead of 
quarterly, as it has heretofore done. The present 
number contains essays upon the following subjects: 
Removal of causes from State to Federal courts, by 
Hon. Wm. F. Cooper; Election of judges by the 
people for short terms of office, by Hon. J. M. Love; 
The effect of a change in the law upon rights of action 
and defenses, by Hon. Thomas M. Cooley; a brace of 
noted cases — Stoke’s Case and Tweed’s Case — by Joel 
Prentiss Bishop, Esq.; The Dartmouth College causes 
and the Supreme Court of the United States, fifth pa- 
per; Some disputed questions of evidence, relevancy, 
presumptions of law and presumptions of fact, by 
Francis Wharton, LL. D.; Riparian rights, by P. N. 
Bowman, Esq. The book ‘notices and notes display 
the usual ability and discrimination. A most useful 
feature of the present number is a digest in brief of 
recent cases reported in full in law journals since Jan- 
uary 1, 1877. This gives, under subject heads, a brief 
statement of the holdings in cases reported in Ameri- 
can legal periodicals issued this year, with the date 
and page of each periodical where it appears. This di- 
gest is prefaced with the names and places of publica- 
tion of the journals therein referred to, with the price 
per number of each one. Thus, the practitioner will 
know just where to send to obtain any opinion men- 
tioned. In this summary, however, several important 
legal papers which publish decisions in fuli are not 
mentioned — The Weekly Notes of Cases, Legal Intelli- 
gencer, Pitisburgh Legal Journal, etc., for instance. 





CORRESPONDENCE. 


ACTIONS ON PROMISES MADE FOR THE BENEFIT OF 
THIRD PERSONS. 


To the Editor of the Albany Law Journal: 

Str: Your correspondent K. in the LAW JOURNAL 
of April 7th calls attention to the fact that the princi- 
ples concerning actions on promises made for the bene- 
fit of third persons, which in the face of much adverse 
judicial opinion, were suggested as perhaps correct, in 
an article published in the LAw JoURNAL of May 20, 
1876, appear to have received some sanction from a 
recent decision in New Jersey. 

Two New York Supreme Court decisions, made since 
the article referred to was written, are worthy of 
notice in this connection. I allude to the cases of 
Campbell v. Smith, 8 Hun, 6, and to Vrooman v. Tur- 
ner, id. 78, both decided by the General Term of the 
Second Department. 

In the former case the following facts appeared: 
Maria C. and John M. Hood executed and delivered 
to one Burtis a deed of real estate in which the gran- 
tee’s name was not inserted, a blank being left for its 
insertion. The defendant afterward received this 
deed (his name having been inserted by Burtis), under 
an agreement with the latter, that the defendant 
should apply the profits on an indebtedness from Bur- 
tis toa firm of which the defendant was a member. 
The defendant subsequently, at the request of Burtis, 
conveyed the property to a third person. Unfortu- 
nately for the defendant, the deed contained a clause 
by which the “party of the second part’’ agreed to 
assume a certain mortgage on the property. This 
mortgage was afterward foreclosed, the defendant 
not being made a party to the foreclosure, the plaintiff 
in the foreclosure bought the property on the fore- 
closure sale, and a deficiency remaining due to him, 
brought this action to recover its amount. 

It will be recollected that the main point decided in 
Garnsey v. Rogers, 47 N. Y. 258, was that a covenant 
contained in a subsequent deed to pay a prior mortgage 
could not be enforced by the prior mortgagee. If the 
defendant, in the case under discussion, was not a 
mortgagee, the statement of facts certainly leads to 
the conclusion that he held the land as a vivwm vadium. 
A certain debt was to be paid out of the profits, when 
paid it was his duty to convey the property to Burtis. 
Yet the courts cite Gurnsey v. Rogers, and hold that 
the action is maintainable. A desire appears to be 
evinced in the opinion to bring the facts of the case 
up to those in Lawrence v. Fox, 20 N. Y. 268. It is 
impliedly, if not expressly, stated that the property 
at the time the defendant’s name was inserted in the 
deed, was owned by the Hoods, the persons by whom 
the deed had been executed. ‘‘ By that deed defend- 
ant,’’ it is said, ‘‘ took Hood’s property, and agreed to 
pay its purchase-price to plaintiff. The case thus 
comes, I think, within the principle of Lawrence v. 
Fox.’’ If, however, Hood had attempted to retain 
possession of the property previous to this taking of 
it, but subsequent to the delivery to Burtis of the 
deed, would the court consider him justified? The 
opinion of the court appears to vest him with an 
ownership for the special purpose of bringing the case 
within the authority of Lawrénce v. Fox, which with 
Garnsey v. Rogers are the only citations in the opin- 
ion. 
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The latter must, it is submitted, be deemed directly 
adverse to the decision of the court, unless the circum- 
stance of the defendant in this case being a holder of 
avivum vadiwm, and the defendant in that case a 
mortgagee shall be thought to distinguish the cases. 
Lawrence v. Fox. If an authority in the case at all is 
not in point as to the precise question decided therein 
(see 47 N. Y. 240, per Rapallo, J.), unless the Hoods 
were the owners of the property at the time of 
its transfer to the defendant, if, indeed, even then, 
Lawrence v. Fox could be deemed applicable. The 
court makes no comment upon Mr. Burtis’s method 
of paying his debts by making his creditor a debtor to 
another, nor is the question whether the defendant, 
after paying the indebtedness to his firm out of the 
profits, could retain the land as security against the 
claim of the plaintiff passed upon. 

The case of Vrooman v. Turner, supra, holds (being 
it is believed the first reported decision directed in 
point to that effect in this State), that a grantee of real 
estate is liable toa mortgagee on a covenant in the 
deed to pay a mortgage on the land, although his 
grantor was not liable; thus overruling the decision 
of Chancellor Walworth in King v. Whitely, 10 Paige, 
465, approved by the Court of Appeals in Trotter v. 
Hughes, 12 N. Y. 74. 

A clause in a conveyance assuming payment of the 
mortgage is regarded by the court as ‘simply an 
agreement to pay her own (the grantee’s) debt,”’ and 
the court adds, ‘‘ there is every reason both in law 
and morals why she should do so; she bougbt the land 
for a stipulated price, and instead of paying it all to 
her grantor, she retained a part of it and agreed to 
pay that part upon this mortgage.’’ Might it not how- 
ever be argued that the moral, if not the legal, view of 
the case would be equally well satisfied by regarding 
the assumption clause asa qualification of the cove- 
nants of the grantor, or by considering the debt of 
the grantee as paid, by the allowance of the amount of 
the mortgage out of the purchase-money? Is there 
any moral or even legal reason why, if such a view 
would carry out the intention of the parties, it should 
not be adopted? See Belmont v. Coman, 22 N. Y. 
438. 

As in Campbell v. Smith, so in this case the court 
seems disposed to fix a liability upon the grantee with- 
out much consideration of the actual intention. 

Conceding that ‘‘ what the precise state of the law 
is in this State, which is to govern this case, it is not 
very easy to determine,”’ the court sustain the action 
because there is ‘“‘no controlling authority to pre- 
vent.” 

Whether the doctrines of these cases in the Supreme 
Court will be sustained by the Court of Appeals, re- 
mains, so far as ] know, yet to be seen. 

There is one point upon which there is a striking dif- 
ference of opinion between the Court of Appeals of 
New York and the Court of Chancery of New Jersey. 
In Garnsey v. Rogers, supra, it is said that an assump- 
tion of a mortgage in an absolute conveyance of land 
is irrevocable. ‘‘ The grantor canuot retract his con- 
veyance or the grantee his promise or undertaking.” 
See 47 N. Y. 242. 

In Crowell v. Currier, 27 N. J. Eq. 152, on the 
contrary the undertaking is treated as a contract 
within the power of the contracting parties to abro- 
gate. Cc. W. 8. 





COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, April 
24, 1877: 

Order affirmed, without costs as to either party — 
Goetchens v. Matthewson and ano.— Judgment af- 
firmed — People ex rel. Folk v. The Board of Police 
and Excise of Brooklyn. Judgment affirmed, with 
costs — Harger and ano. v. Worrall; Pulver v. Martin; 
The Merchants’ Bank of Canada v. The Union Rail- 
road and Transportation Co.; Yerkes v. The Na- 
tional Bank of Port Jervis; Nuendorff v. The World 
Mutual Life Insurance Co.; Catlin v. Martin; Wright 
and. ano. v. Booth.—Judgment affirmed, without 
costs to either party —The People ex rel. Kilmer et al, 
v. Cherritree et al.— Motion granted, with costs of 
appeal up to time of giving notice of motion, and $10 
costs of motion — Haight v. Haight.—— Judgment re- 
versed and new trial granted, costs to abide event — 
Cameron and ano. v. Seaman and ano.; Chadwick v. 
Fonner et al.; The Whitney Arms Co., respondent, v. 
Brooks and ano. 


The following order was handed down Thursday. 
April 19, 1877: 

This court will take a recess from the 27th of April 
to meet again on the 3d Monday of May. No causes 
will be taken up after the 25th of April, except the 
appeals in the New York Elevated Railway actions. 
A new calendar will be made up for the third Monday 
of May, on which the clerk will place in their proper 
order the causes on the present calendar which shall 
not have been heard or otherwise disposed of, and all 
causes which have been or shall be noticed for argu- 
ment, and the proof of service of notice filed with 
the clerk on or before the 7th day of May. Rule five 
is amended so as to read as follows: 


RULE V. 


Appellant to make a case —its form. 

Tn all calendar causes a case shall be made by the 
appellant, which shall consist of a copy of the return 
of the clerk and the reasons of the court below for its 
judgment, or an affidavit that the same cannot be 
procured, together with an index to the pleadings, ex- 
hibits, depositions and other principal matters. Every 
opinion in the cause, at Special Term as well as at 
General Term, relating to the questions involved in 
the appeal, is included by the foregoing provision. 

(Nore.— By this amendment an index is required 
as a part of every case. ] 

———_~>_—_—_—. 
NOTES. 
‘HE publishers of The Syllabi are about to discon- 
4 tinue that paper and to issue in its place a new weekly 
to be called The Northwestern Reporter.—— Robert 
Clarke & Co. have issued a new edition of their Digest 
of Law Publications. This ig a catalogue of American 
and British law books, classified according to their 
recognized legal titles, with an index of authors. It 
comes down to 1877, and will be found a valuable as- 
sistant to all who are interested in law publications of 
any kind.— The department of law claims and real 
estate of the Missouri, Kansas and Texas Railway has 
published a report of its work for the year ending 
December 31, 1876. The report shows that the depart- 
ment has effected a great saving for the company 





New York, April 17, 1877. 


whose interests it has in charge. The rule adopted 
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by the general attorney, namely, to adjust promptly 
all just claims, is worthy of the attention of all rail- 
way managers. He says the result of this course has 
been flattering, and that the company in consequence 
stands as well in court as an individual and gains more 
suits than it loses. —— Messrs. George W. Smith & Co., 
of New York, have issued in pamphlet form a work 
entitled ‘‘ Regulations and Special Practice of all 
Courts of Record in New York city."’ It is prepared 
by a competent member of the bar, and contains the 
special rules as amended to date, of the Supreme Court, 
New York Superior Court, New York Common Pleas, 
Marine Court and Surrogate’s Court. It has a copious 
index, and must prove of great value to those having 
occasion to practice in the First District. 


The case of Richardson vy. Miller, decided by the 
United States Circuit Court for the District of Massa- 
chusetts, on the 13th inst., was a suit for the infringe- 
ment of plaintiff's copyright of certain playing cards. 
It was contended by the defendants that the com- 
plainant’s copyright was invalid, for the reason that 
his prints were not a fit subject of a copyright. Upon 
this point the court, in granting a decree for injunc- 
tion and accounting, said: ‘* Courts of justice will not 
lend their aid to protect the authors of immoral works. 
But where there is nothing immoral or improper in 
the prints themselves, the fact that they may be used 
by persons to violate the laws against gambling does 
not, of itself, deprive them of the protection of the 
law. Todo this it must appear either that there is 
something immoral, pernicious or indecent in the 
things per se, or that they are incapable of any use ex- 
cept in connection with some illegal or immoral act. 
It is not contended that the playing-cards of the com- 
plainant are subject to either of these imputations.”’ 


Judge Cooley, in his recent address before the grad- 
uating class of the law department of Michigan Uni- 
versity, said, in respect to the laws: ‘ They give us 
the best insight to the real character of the people. 
The laws are not merely their professions, but they 
are professions which they consent shall be put in 
practice. They present us such rules of order, morals, 
good neighborhood and equality as the people consent 
to live up to. If these rules tolerate a vice, we know 
the general sentiment at the time is unwilling to outlaw 
it. If they condemn a vice, we know that indulgence 
must be so far exceptional that the common voice 
calls for its punishment. If they allow slavery, we 
know that the evils which attend the institution nec- 
essarily prevail; if they prohibit it, and make every 
person equal before the law, we see that there prevails 
a benevolent spirit, which insists that every one shall 
be entitled equally with others to his opportunity to 
make of his powers the best possible use. In short, 
the laws give us, in place of the outward professions 
of the people, such pledges of conduct as they are 
willing to be tested by at the bar of justice and under 
civil and criminal penalties; and when the iaws have 
changed for the better, this is evidence that the char- 
acter of the people bas changed in like degree.”’ 


The Central Law Journal does not fully acquiesce in 
the opinion of Judge Cooley. It says: ‘Suppose a 
descendant of Macaulay’s New Zealander should, cen- 
turies hence, undertake to write a history of the 
American people during the first century of their in- 





dependence, and all other materials being lost, should 
found his work on a volume of the statutes, say, of 
this State. He would then recount how the ancient 
Americans observed the Sabbath, doing no work, ex- 
cept of necessity or charity; he would relate that 
among them gambling was unknown; that they were 
a peaceful and non-aggressive people who carried no 
weapons for their protection; that the suffrage was 
free and incorrupt, bribery and fraud being high 
crimes; that betting was not heard of; that bawdy- 
houses, and prize-fighting, and dueling, and cock-fight- 
ing were unknown; and that murderers were hanged 
by the neck until they weredead. Such would the his- 
torian be forced to write, if he relied on the written 
laws, and was unable to discover in what manner they 
were enforced; and that his history was authentic, 
only the people who had lived under those laws, and 
the legislators who had established them, and the 
officers who had not sustained them, would be able to 
deny.”’ 

In San Francisco, recently, a Chinaman who was in- 
dicted for murder was instructed by his counsel to at- 
tempt to prove an alibi as his best line of defense. Ac- 
cordingly, at the trial a couple of Celestials appeared 
and swore that at the time of the murder he was at 
work in a wash-house, two more swore that he was at 
a boarding-house in bed, and several others were pre- 
pared to prove him in several other places, when the 
lawyer interfered and stopped further testimony.— 
In the Circuit Court for Garret county, Md., recently, 
during the trial of a suit, to which a clergyman and 
his wife were parties, the counsel for the reverend 
gentleman said to the court: ‘*We have a prayer to 
offer before the case goes to the jury.” The clergy- 
man’s wife immediately said to her husband in a 
whisper, which was overheard by several lawyers, 
‘** Jonas, they’ll call on you to pray, sure, for there’s no 
one else here that can do it.” 

The statute books in the United States Circuit Court 
at St. Louis are chained to the judges’ table for fear 
counsel will carry them off. The Central Law Journal 
says that the books are mismamed ‘The Statutes at 
Large.’’—— The Tennessee Legislature has established 
a commission to relieve the Supreme Court of that 
State of the business now overburdening it. Cases are 
to be heard by it only by consent of parties.—— It is 
said that the Boston University School of Law is about 
to extend the time required to complete its course of 
study to three years.—— Judge Brown of Baltimore 
censured a juryman recently for novel-reading in 
court, and ordered one of the bailiffs to take charge of 
the book which he had. 


Mr. Eli T. Sheppard, for many years United States 
Consul at Tientsin, China, has accepted a position in 
the government of that country as assistant legal ad- 
viser to the Foreign Office. He was at one time a stu- 
dent in the office of John A. Bingham, now Minister 
to Japan.— The Bar Association of the District of 
Columbia have appointed a committee ‘‘to take up 
the consideration of the reorganization of the courts 
of the District of Columbia, and to prepare a bill for 
that purpose, to be submitted to Congress at its next 
session.” It is expected that what is known as the 
“Frye Bill,” will form the basis of the committee’s 
work. But should this bill fall through, its failure 
will not influence their exertions. 
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CURRENT TOPICS. 
) ter framers and friends of the Code of Remedial 


Justice have this satisfaction at least, that, not- 
withstanding the most overwhelming opposition, an 
opposition that, upon the essential points, had almost 
carried with it both houses of the legislature, it be- 
came the law of the State. This result came from 
what would seem an easily settled matter of dispute. 
The House wished to postpone the time when the 
Code should go into operation until May, 1878, 
but the Senate was unwilling to allow a longer time 
of delay than October, 1877. There was also an 
amendment providing that no officer of the court in 
certain counties should be appointed referee, upon 
which the houses did not agree; but this was not 
considered material, and, if the other dispute could 
have been settled, would probably have been ar- 
ranged. The two bodies not being able to agree, 
the act took effect according to its own provision, 
on the 1st inst., and was on that day the law of the 
State. This circumstance has caused much surprise 
and some annoyance to the profession, who, notwith- 
standing the declaration in the Code itself that it 
would come into force on the Ist of May, 1877, be- 
lieved that a later day would certainly be named. 
It would have been better to have postponed the 
operation of the act until the amendments to it were 
passed and the nine chapters forming its comple- 
ment adopted; but if the legislature intends to 
finally adopt the Code of Remedial Justice, with 
such amendments as the two houses have agreed 
upon, the mischance that resulted from their disa- 
greement as to the matter of time will be of little 
moment. The act in force can be as easily amended 
as if it were to come into force, and the plea ad- 
vanced by many that there has been no opportunity 
given to become familiar with the new law, is not 
of great moment. Whether we are to have or not to 
have the new Code, is a question, however, that the 
legislature should settle at this session. 


Mr. Robert H. Strahan, member of Assembly, 
gave a very contemptible exhibition of petty spite 
on Friday week. Mr. David Dudley Field having 
come to Albany upon the invitation of the Judiciary 
Committees of the two houses, to give them, in joint 
session, his views upon the Code of Remedial Jus- 


Vor. 15.— No. 18. 





tice, was, on Friday morning, seated upon the floor 
of the Assembly beside a member who had invited 
him to the floor, During the discussion of that 
morning over the Revision, Mr. Strahan, angered 
that the Assembly did not adopt his view, called for 
an enforcement of the rule excluding from the floor 
others than members. The Speaker, in surprise, 
looked around the chamber, and said he saw no un- 
authorized, person present. ‘‘I do,” said Strahan, 
and he pointed to Mr. Field. The rule was ordered 
enforced, and Mr. Field retired. Directly after, 
however, the House voted Mr. Field the privilege 
of the floor. There are several things that render 
the conduct of Mr. Strahan peculiarly contemptible. 
Only a few days previous, when Mr. Field was in 
Albany for the purpose of arguing a cause before 
the Court of Appeals, he was introduced into the 
Assembly by Strahan himself, and invited to take 
his seat; Strahan suggested and arranged the joint 
committee for the purpose of hearing Messrs. Field, 
Throop and Emott; Mr. Field had come to Albany 
on the invitation of the joint committee; he was 
the guest of another member; he was an ex-member 
ot Congress, a prominent citizen, and, of all men, 
entitled to entertain and to express views upon any 
code of procedure. Common decency would have, 
at least, led Mr. Strahan to suggest that Mr. Field's 
presence was not desirable before requiring the en- 
forcement of the rule; common courtesy would have 
entirely prevented any such exhibition of bad 
manners. 





One of the cabinet officers, a leading lawyer, be- 
fore he was appointed to the position he now holds, 
in like manner as others of his profession, accepted 
retainers for services thereafter to be performed in 
proceedings then pending before the courts, or ex- 
pected soon to be pending. After he entered upon his 
official duties one or two cases of extraordinary import- 
ance, involving large amounts of money, and affect- 
ing, directly or indirectly, a large number of persons 
in which he had been retained, came on for trial or 
argument. He appeared as counsel therein, giving but 
a brief time to them, and immediately returning to his 
regular duties. The cases involved no matter which 
could render it improper for the official to act as 
counsel therein, and it did not appear that he neg- 
lected a single official duty to attend to them. 
Yet, certain newspapers have not ceased to cen- 
sure the action of the gentleman mentioned in 
the matter, and to claim that he is guilty of 
great wrong in not giving his whole time to the 
public service. If he had been a farmer, and had 
levoted an equal time to the management of his 
estate, nothing would have been said; neither do we 
think that a newspaper editor, in similar circum- 
stances, would have been criticised for closing up a 
matter of private business. The lawyer alone is 
expected to abandon his regular business when he 
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enters the service of the public, and he is, perhaps, 
the very one who can least afford to dothis. It 
requires many years to establish a professional prac- 
tice, and few men can build up one more than once 
in a life-time. If the lawyer must entirely abandon 
his calling in order to serve his country, the honors 
of official position will be more than counterbalanced 
by the loss he must submit to in order to accept such 
position. We think, however, the people do not 
agree with the partisan press, and are willing that 
Mr. Evarts should, in proper cases, act as counsel, 
when he neither violates nor neglects a public duty 
in doing so. 


The Supreme Court of Utah has at last ended a 
judicial farce which has disgraced the reputation of 
that tribunal for several years. We refer to the 
case of Young v. Young, in which the woman, known 
as Ann Eliza Young, brought action against the 
Mormon leader for divorce. As is well known, at 
the time she claimed to have been married to him he 
had a wife living, and had also numerous females 
who had formed an alliance with him similar to that 
made by the plaintiff. Thus the essential ground-work 
for an action of divorce was taken away, and inas- 
much as the plaintiff knew all the facts of the case 
when she entered into her alliance with the defend- 
ant, there was no basis for an action declaring the 
pretended marriage void. Yet, notwithstanding all 
these circumstances were of public notoriety, a 
judge of the court granted a decree for alimony 
pendente lite, thus deciding that, although the 
plaintiff was not entitled to maintain her action, 
the defendant should furnish her the means to 
do so and to support herself until the final deter- 
mination thereof. The Utah court has now decided 
that the plaintiff had no ground of action. The tele- 
graph states that the court held that the plaintiff and 
defendant were not married de jure, but were mar- 
ried de facto, that the marriage was induced by 
undue influence and coercion, and that while the 
plaintiff is not entitled to divorce, she is to compensa- 
tion for her services as a menial servant while living 
with the defendant. The alimony, however, that 
has been paid by defendant upon the decree order- 
ing it, is held to be more than would be due her for 
services, and so she is not allowed further compensa- 
tion. Precisely what the court mean by calling the 
arrangement between the parties a marriage de facto 
we do not undertake to say. The excuse for allow- 
ing the plaintiff to retain the alimony already paid 
her is a poor one; but it is probably of small mo- 
ment, as under any decision the defendant would 
receive nothing back. We are glad the matter has 
terminated, because its continuance was an imputa- 
tion upon our national courts. We say terminated 
because there is no foundation for an appeal, and 
we think the plaintiff too wise to expend her win- 
nings in such a course. 





The suit brought by the Emma Mining Company 
against Trenor W. Park and others to recover for 
damages caused by alleged fraudulent misrepresen- 
tation as to the value of a mine, has resulted ina 
verdict for the defendants. The trial commenced 
on the 13th of December, 1876, and has been con- 
tinued with comparatively little interruption ever 
since. It is said that the jury sat seventy days, and 
that the sittings each day were none of the shortest. 
One of their number was taken sick during that 
time, and the trial proceeded with eleven jurors, 
It was expected that the result would be a disagree- 
ment, but the members of the jury were humane 
enough to decide the case, and not burden another 
body of men with the tedious task they had them- 
selves gone through. The plaintiffs in the action 
must by this time have become convinced that there 
is little hope of their recovering the moneys they 
have sunk in their enterprise. They have instituted 
suits in the courts of two countries against those 
they claimed to be instrumental in duping them, 
and as yet have obtained no satisfaction. Of the 
merits of the controversy we know but little, but 
what we have seen convinces us that when the com- 
pany whose stockholders claim to have been swin- 
dled was organized, every one understood that the 
enterprise was to a great extent speculative; it 
might be very profitable, but was extremely liable 
to result in loss, and that the defendants and those 
connected with them did nothing and made no 
representations which vendors of such property 
might not be expected to do or make. At least the 
jury have determined this, and we suppose have 
ended the doubtful part of the litigation, for we do 
not imagine that in the face of a seventy days’ jury 
session the courts will award a new trial. It is said, 
however, that other suits have been instituted upon 
the same grounds, and that the plaintiffs have not 
by any means given up the fight. 


A decision of Judge Wallace, pending the trial in 
this case, checked what would have been a very 
Prior to the commencement 


dangerous precedent. 
of the summing up, the counsel on both sides made 
an application to the court to allow the parties te 
the suit, complainant and defendant, to subscribe 
$2,500 each, to be divided between the jurymen as 
a partial compensation for their loss and inconveni- 
ence from giving so long a time to this trial. The 
judge refused to allow this to be done. His rea- 
sons are stated fully in another column. The 
most prominent one is, that if it were allowed, 


it would furnish a ready means of influencing 


jury by an appeal to their pecuniary interests. 
A counsel having a doubtful case could ask the op- 
posing counsel to join him in a donation to the 
jury, the amount of which it might embarrass the 
other to raise. The effect on the jury of a refusal 
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party refusing. In other ways, too, the practice 
would be bad, and every one must be gratified at 
the decision of Judge Wallace. 


There has been during the past week compara- 
tively little business in the State legislature of gen- 
eral interest to the profession outside of the discus- 
sions upon the Code of Remedial Justice. A bill 
providing for the abolition of the grand jury sys- 
tem and the division of the duties now performed 
by that body between district attorneys and jus- 
tices, and also one regulating the tariff upon tele- 
graph messages was introduced. The Dill allow- 
ing women to hold school offices has passed 
both houses, and now needs only the approval of 
This enactment is 
another step in the direction of giving woman every 
legal right and privilege possessed by those of the 
opposite sex. How much it will benefit those in 
whose favor it was passed we do not pretend to say, 
but we think that the friends of the movement, 
which has accomplished this result, have overesti- 
mated the consequences that will flow therefrom. 


the governor to become a law. 


—_~—+> - ——__- 
NOTES OF CASES. 

| et case of Hawman v. Thomas, 44 Md. 30, was 

an instance of an inoperative bequest. A 
testator by will gave to certain persons named three 
equal shares, without saying of what. The will 
also directed that all debts due to testator from 
either of the persons named were to be deducted 
The court held 
that the bequest was defective, by reason of the 
failure to state therein any property upon which 
it could operate; that extrinsic evidence was not 


from the share of such person. 


admissible for the purpose of showing what prop- 
It was 
held, however, that it was not wholly void, but was 
valid and operative to give the parties named the 
amount of the debts due from them to the testator. 
The court enunciate the general principle that words 


erty was intended to be embraced in it. 


can never be supplied in a will except when it is 
certain, beyond reasonable doubt, what particular 
words were omitted, and this certainty must be 
reached by a construction of the terms of the will. 
The conclusion of the court is supported by a num- 
ber of decisions. 
7 Mete. 205. 
dence is admissible only where the will is plain and 
clear upon its face, and becomes doubtful when 
applied to the subject-matter. It would not be 
admissible to show that the testator intended to 
devise property which had been omitted by mis- 
take.” It has been held, that where the name of a 
legatee or the subject of a legacy has been left blank 
or entirely omitted from the will, the legacy fails for 
uncertainty. Harris v. Puc, 39 Md. 547. Hunt v. 


Thacher v. Seaman’s Aid Society, 
Here it is said that ‘extrinsic evi- 





Host, 3 Brown’s Ch. 311, where a gift of pictures to 


Lady —-— was held void, and not to be supplied by 
parol evidence. In the case of Mohun v. Mohun, 1 
Swanst., the words were, ‘‘I leave and bequeath to 
all my grand-children, and share and share alike.” 
The counsel for the grand-children endeavored to 
show by parol evidence what was intended, and 
asked the court to transpose the words ‘‘to all,” 
but this was refused, and the will was held void for 
uncertainty. See also Hiscocks v. Hiscocks, 3 Mees. & 
W. 383 ; Miller v. Travers, 8 Bing. 244 ; Fouke v. 
Kemp’s Lessee, 5 H. & J.4; Cesar v. Chew, 7 G. & 
J. 127 ; Walston’s Lessee v. White, 5 Md, 297. 


In the Court of Appeals of New Zealand the ques- 
tion whether extrajudicial confessions, uncorrobo- 
rated by any other proof of the corpus delicti, are of 
themselves sufficient to found a conviction of the 
prisoner for murder, was discussed in the case of 
Regina v. Woodgate, reported in the New Zealand 
Jurist Reports. Here the prisoner was convicted of 
the willful murder of an illegitimate child, of which 
he was the father. It was proved that he was pres- 
ent when the child was born, and assisted in the 
delivery; that he removed the child from the house 
where the mother was, immediately after the birth, 
and that it was never seen again, though search was 
made for it. The mother of the child, who was 
prisoner’s niece, testified that prisoner told her 
shortly before the child was born, that he was going 
to smother the child, and, after the birth, that he 
had smothered it. Threats by the prisoner to the 
mother if she made any trouble about the child, and 
concealment of her, when pregnant, by him from 
her relatives, were proved. The court held that there 
was sufficient proof of the corpus delicti. In dis- 
cussing the question the court say, that ‘‘ it is diffi- 
cult to see why a man should be punishable on his 
uncorroborated confession that he committed a crime 
which was proved to have been committed by some- 
body, and not on his uncorroborated testimony as 
to both crime and agent; for the same reasons which 
would induce him to confess a crime which had 
never been committed might induce him to confess 
that he was the perpetrator of a crime which had 
actually been committed.” A contrary rule prevails 
in the United States, however, it having held that 
the prisoner’s confession, where the corpus delicti is 
not otherwise proved, is insufficient for his convic- 
tion. 1 Greenl. Ev., § 217; Guild’s Case, 1 Halst. 
163, 185; Long’s Case, 1 Hayw. 524. Mr. Greenleaf 
well says, that this opinion certainly best accords 
with the humanity of the criminal code and with 
the great degree of caution applied in receiving and 
weighing the evidence of confessions in other cases; 
and it seems countenanced by approved writers on 
this branch of the law. See Haw. P. C. Bk. 2, ch. 
46, § 18. 
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THE EMMA MINE CASE. 


VERDICT was reached in the Emma Mine case 
*“ on Thursday last, after a trial which had occu- 
pied the attention of the United States Circuit Court 
and a jury for seventy or seventy-one days. The 
case is noteworthy, not only from the length of time 
devoted to its trial, but also from the magnitude of 
the interests involved, and the difficulty and novelty 
of some of the questions of law which arose, Some 
of the best legal talent in this country was engaged 
in the case, and the company had also sent over an 
English barrister to aid in the prosecution. Judge 
Wallace presided at the trial with such ability and 
discrimination as to merit and to receive commen- 
dation from all sides. 

The case was this: In November, 1871, the Emma 
Mine was owned by the Emma Silver Mining Com- 
pany, of New York. All the shareholders of that 
company had united in an agreement, whereby the 
stock of the company was transferred to Messrs. 
Park, Baxter and two others, to sell the entire stock 
of the corporation, or any part of it, and to dis- 
tribute the proceeds among the stockholders, 

Mr. Park proceeded to London and there made a 
contract with Albert Grant & Co., by which the 
latter were to organize a joint-stock company for 
the purchase of the mine at the price of £1,000,000 
sterling. By this agreement Grant & Co. were to 
receive £100,000 for their services and expenses in 
‘* floating” the enterprise, besides commissions on 
sales of stock, from which they eventually received 
£100,000 more. 

General Schenck, American Minister to England, 
was induced to consent to become a director in the 
proposed company. Largely through the influence 
of his name, several English gentlemen of official 
and social prominence also consented to become 
directors, and the Emma Silver Mining Company 
(limited), of London, was organized. Messrs. Park 
and Baxter were among the directors. 

The directors issued a prospectus, setting forth all 
tle material facts relative to the character, past 
history and value of the mine. All the stock was 
immediately subscribed for. The prospectus an- 
nounced that monthly dividends of one and a half 


per cent would be paid, commencing on the first day 


of the month next ensuing. It contained extracts 
from the report by Prof. Silliman, of Yale College, 
and from a letter of Prof. W. T. Blake, describing 
the mine in glowing terms. 

Besides the mine, the new company was to ac- 
quire upon the purchase 2,800 tons of ore, in transit 
from the mine to England for smelting, of the esti- 
mated value of £28 per ton, and £46,300 proceeds 
of ore recently raised from the mine and sold. The 
prospectus stated that this ore had all been raised 
within four months, and that the net yield of the 
mine within that period had been £231,000. For 





the mine and property the company paid £1,000 000 
— half in paid-up shares, half in cash. 

The company took possession and continued to 
operate the mine until the ore gave out. It paid 
dividends of one and one-half per cent monthly for 
thirteen months, and then dividends ceased. 

It appeared in evidence that Grant & Co. had 
paid Col. Sturt, an army officer, £10,000 for his in- 
fluence in inducing some of the members of Parlia- 
ment to become directors; that qualifying shares of 
the value of £500 had been presented to each of the 
directors, and that Jay Cooke, McCulloch & Co., 
whose names were referred to as the bankers of the 
company, received £25,000. Whether Park was a 
party to these payments was a point in dispute upon 
the testimony. 

After Mr. Park’s arrival in London, and before 
he arranged with Grant & Co. to bring out the com- 
pany, he had entered into negotiations with Coats & 
Hankey, stock brokers, to bring it out. They re- 
quired a report on the mine from some one to be 
selected by themselves, and they selected Prof. Sil- 
liman. He was to make an examination and report 
to them, but at the expense of the vendors. He did 
make the report, and was paid therefor $25,000 by 
the vendors. 

After the mine had given out the corporation 
brought suit against Park and Baxter for fraud in 
the sale, alleging that it was a fraud from begin- 
ning toend. It was also alleged that it was effected 
by fraudulent suppression and misrepresentation of 
material facts. The misrepresentations relied on 
were the statements as to the past yield, character 
and condition of the mine as represented in the 
prospectus and in Prof. Silliman’s report. 

A vast mass of testimony was introduced upon 
the trial. The reading of depositions taken in 
Utah and in London occupied over a month. A 
large number of experts were examined upon geo- 
logical and mineralogical facts; mining engineers, 
superintendents and assayers were examined and 
testimony was given relative to the local mining 
laws and customs of Utah, and as to the commer- 
cial usages in England, particularly those of the 
Stock Exchange of London. 

The case presented a great many questions of law, 
some arising upon English statutes and decisions in 
construction, in regard to joint-stock companies; 
others upon mining laws and territorial decisions in 
regard to effect of location and scope of patents, 
but those of most general interest to the profession, 
involved the right of the corporation to maintain 
the action; the evidence by which it was to be made 
out and the effect upon the transaction of the rela- 
tions of the vendors to the vendee, the former being 
directors of the latter. 

The plaintiff was organized for the express pur- 
pose of purchasing the Emma Mine, and the defend- 
ants were made directors to carry out that purpose. 





THE ALBANY LAW JOURNAL. 


345 

















It was claimed that the corporation could not main- 
tain the action—that while stockholders could 
recover upon proper proof, no right of action arose 
in favor of the plaintiff; that the prospectus issued 
by the directors was the act of the corporation and 
could not be the vehicle of fraudulent representa- 
tions to the corporation; that as the defendants 
were directors, the corporation was chargeable with 
notice of all the facts of which they had notice and 
in regard to which they took official action. 

The court held, that if the corporation was in- 
duced to part with the corporate funds by fraud or 
deceit, it could maintain an action for its damages; 
that this could only be shown by proof that its 
directors had been induced by deceit to purchase ; 
that this was not shown by proof that a prospectus 
containing false representations had been issued ; 
that although every stockholder might have sub- 
scribed on the faith of the prospectus and thus 
furnished the fund for the purchase, proof to such 
effect was not competent; that the sole question was 
had 
directors, and induced the corporation to make the 


whether the defendants deceived their co- 
purchase and part with its money; that in connec- 
tion with evidence of the participation of the 
defendants in the preparation of the prospectus, the 
prospectus was admissible as evidence of represen- 
tations made by or sanctioned by the defendants to 
their co-directors; and as it was approved by all the 
directors, was evidence that the co-directors relied 
upon the truth of its statements. 

The court also held, that as the defendants occu- 
pied fiduciary relations toward the corporation, they 
were bound to the duty of full disclosure of all 
material facts, and were liable for fraud if they 
withheld information as to material facts, intending 
thereby to mislead their co-directors; that they 
could not shield themselves by silence, and if their 
co-directors were induced to purchase the property 
upon the assumption of the truth of material facts 
which defendants knew did not exist, the defend- 
ants were liable. 

The court held that if the defendants misled 
their co-directors by fraudulent suppression or rep- 
resentation, the cause of action inured to the cor- 
poration, and it could recover damages for the 
fraud; that it could not recover upon proof that the 
shareholders were misled, who subscribed for the 
stock, and thus furnished the funds for the pur- 
chase, and that the prospectus was only important 
in so far as it evidenced representations made by 
the defendants to their co-directors. 

The court also held that fraudulent practices in 
procuring influential persons to become directors, 
or in commending the enterprise to the favor of 
shareholders, were not and could not be a substan- 
tive cause of action, but might be considered by 
the jury upon the question of scienter. 

There was a large amount of evidence, tending 





to show that the defendants fully believed the truth 
of the representations in the prospectus, and in 
Prof. Silliman’s report as to the history, character 
and value of the property. 

The jury undoubtedly concluded that, although 
illegitimate and dishonorable practices were used to 
organize the company and float the enterprise, the 
defendants were not guilty of any fraudulent in- 
tent — in short, that they wanted the codperation of 
men of prominence to give credit to the speculation, 
but did not expect them to lend themselves to any 
fraud, and fully believed that the property was all 
it was represented. 

By reason of the great length of the trial, the 
counsel for both sides proposed that $5,000 addi- 
tional compensation be given to the jury, but the 
court held that it could not sanction the proposi- 
tion; that the law which exacts jury service of the 
citizen prescribes the compensation, and court had 
no authority to diminish or increase it because of 
the circumstances of a particular case; that it is to 
be assumed the law was passed upon full delibera- 
tion, and to increase the compensation it awards 
would be an imputation upon the justice and wis- 
dom of the law, and, therefore, an impropriety; 
that under such circumstances the court should not 
sanction in the parties what it would not do of its 
own motion. 





Further, that the action proposed would introduce 


a dangerous precedent. Similar action might be 
suggested by it in future cases, and it might happen 
that suggestions would proceed from parties or from 
jurors for extra compensation in cases far less meri- 
torious than this; that its tendency would be to 
tempt parties to bid for the favor of juries by pro- 
posing extra compensation, knowing the adverse 
party might be unable or unwilling to assent. 

In short, that it would open the door of the jury 
box to impure and demoralizing influences, and for 
that reason should be discountenanced. 


a 


THE LIABILITY OF PRINCIPAL AND AGENT 
UPON BILLS AND NOTES. 


BY F. P. M. 
III.* 


E will now consider the question, as to the personal 
liability of authorized agents upon bills of ex- 
change and promissory notes. 

We deduce from the authorities this general rule: 
Where an agent draws, indorses or accepts a bill or 
note in his own name, without thereon indicating in 
any way the fact of his agency, and whether he dis- 
closed his principal or not, he becomes individually 
liable, nor can evidence be introduced to discharge 
him from liability. To allow evidence to be given that 
the party who appears, on the face of the instrument, 
to be personally a contracting party, is not such, would 





* For second paper, see ante, p. 117. 
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be to allow evidence to contradict the written nstru- 
ment, which cannot be done. Evidence is admissible 
to charge the principal, if the instrument is non- 
negotiable, but not to discharge the agent, who is an 
apparent party to the contract. If there exists a legal 
consideration for the agent's promise, the fact that the 
principal was disclosed and received the exclusive 
benefit is immaterial. The same general rule applies, 
even though the words “‘ agent,”’ “ treasurer,’’ ‘* secre- 
tary,’ “special committee,’’ or words of similar sig- 
nificance, are annexed to the agent’s signature; and 
evidence is not admissible to show that these words 
were used to indicate that the agent promised, with 
the knowledge of the plaintiff, only in his representa- 
tive or official capacity. But the decisions of our State 
have made an exception to the rule, in cases of indorse- 
ments made by the agent, with such words in the in- 
dorsement. In such case, evidence is admissible to 
show that the indorsement was intended to be restrict- 
ive, or merely to transfer the legal title. 

It is also held by courts of high authority that, in 
order to exempt the agent from personal liability, he 
must not only name his principal on the face of the 
instrument, but he must express by some form of 
words that the writing is the act of the principal, 
though done by the hand of the agent. That a mere 
description of the general relation or office which the 
person signing the pape: holds to another person or 
to a corporation, without indicating that the particular 
signature is made in the execution of the office and 
agency, is not sufficient to exempt the agent from per- 
sonal liability. The question, whether the agent is 
personally liable upon the instrument, is to be deter- 
mined by the court from a construction of the terms 
in which it is expressed, without the aid of extrinsic 
evidence. If the agent fails to execute the instru- 
ment in the name and as the very act of the priucipal, 
he renders himself individually liable, nor can evidence 
be admitted to discharge him from liability. If the 
instrument is not executed in the manner indicated, 
the words annexed to the agent’s signature, as in the 
body of the instrument, will be considered as descriptio 
persone. The same rule applies, whether the instru- 
ment is negotiable or non-negotiable. On the other 
hand, it is held, that if the name of the principal and 
the relation of agency is stated in the writing, but it is 
doubtful whether the agent intended to bind only his 
principal, or to bind himself for his principal, it may 
be explained by evidence of extrinsic circumstances 
and by proof of the-position of the parties to one 
another at the time when the instrument was given, 
the object being to find out the intention of the parties, 
and, if possible, to give effect to it without doing vio- 
lence to the words which have been used. And it 
seems that such evidence would be admissible even as 
against a subsequent bona fide holder, there being suf- 
ficient in the paper to put him upon inquiry. But the 
agent, in order to exonerate himself from liability, 
must show a right of action against the principal, upon 
the contract. 

It will be seen that the New York decisions allow 
the admission of parol evidence to discharge the agent, 
who appears to be prima facie liable, where the name 
of the principal and the relation of ageucy is stated in 
the writing. 

The principal and the agent may both be liable on 
the same instrument, if it is non-negotiable; but as to 
negotiable instruments, it is generally held that it 





must be the contract of the one or the other, that it 
cannot be both. But a comparison of the decisions 
will show that both have been in effect charged on the 
same negotiable instrument. 

We have seen that the principal may carry on busi- 
ness and execute notes and other written contracts in 
the name of his agent, and, in such case, the name of 
the agent is, in law, equivalent to the name of the 
principal, that is, it becomes his name by adoption, for 
the purposes of business. In such case, if the party 
whose name is thus adopted should sign his own name 
to a written contract, but, in fact, as the agent of the 
other party, he may discharge himself from liability 
by parol proof of the facts; but it would require very 
clear and strong proof to show that it was not designed 
to be his contract. But such evidence would not be 
admissible as against a subsequent bona fide holder, 
without notice, nor, it seems, as against an assignee 
who took the instrument without notice of the facts 
Nor could the principal ratify and adopt the agent's 
name as his own, 80 as to exempt the agent from per- 
sonal liability upon a contract previously executed in 
the agent’s name, though the agent had authority to 
make the contract in the name of his principal. 
Though an agent may have authority to make a cun- 
tract in his principal’s name, yet, if he makes it in his 
own name, he becomes personally liable, nor can evi- 
dence be introduced to alter his liability. 

This article is a continuation of one on the same 
general subject, published in the LAw JouRNAL, at 
pages 210, 227, 242, 261, 274, of the last volume, and will 
be confined to the New York decisions. We have en- 
deavored to collect all the cases on this question, and 
herewith present them for the consideration of those 
who are interested in this subject. We hope that 
the court of last resort will soon be called upon to es- 
tablish certain definite rules upon this subject, for the 
guidance of the profession. 

Ruthbon v. Budlong, 15 Johns. 1, was an action by 
the payee of a negotiable note in this form: * J prom- 
ise to pay 8. R., or order, for the Susquehannah Cotton 
Manuf. Co. (Signed) 8S. Budlong, agent.’’ The defend- 
ant gave in evidence a bill of parcels, headed as follows: 
“The Susquehanuah Manuf. Co. bought of 8S. Rath- 
bon,”’ etc., at the bottom of which was the following 
receipt: ‘*Received payment, by a note payable in 
ninety days, which, when paid, will be in full of the 
above.”’ It was admitted that the purchase of the 
goods of the plaintiff and giving the note were simul- 
taneous acts. Spencer, J., said: ‘It is perfectly mani- 
fest that the note, on which the suit is brought, was 
given by the defendant, as agent for the company, and 
that the goods for which the note was given were sold 
on the credit of that company. The general principle 
is, that an agent is not liable to be sued upon contracts 
made by him on behalf of his principal, if the name 
of his principal is disclosed and made known to the 
person contracted with, at the time of entering into 
the contract.’”’ Taking the note by itself, and without 
reference to the evidence, its language imports a per- 
sonal contract. The words are, ‘1 promise to pay.” 
“I” is not the language of a corporation or associa- 
tion; it is that of an individual signer. The fact that 
he promises to pay for the company does not indicate 
that it is the company’s and not his own individual 
promise, for an agent may assume to pay the debt of 
his principal. Nor does the receipt make it the less 
the defendant’s individual promise; it shows that the 
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goods were sold to the company, but it does not appear 
that the note received in payment was the company’s 
note. Prima facie, therefore, the defendant is person- 
ally liable, and the burden of proof is cast upon him 
to rebut such liability; but there is no evidence stated 
in the case showing that he did not in fact promise to 
pay for the company. The court seems to assume 
that the note is the company’s note because the goods 
were sold to the company. It may be that the defend- 
aut did not execute and deliver, nor intend to execute 
and deliver, the note as his; but, on the contrary, ex- 
ecuted and delivered it as the note of the company, 
and was accepted and received by the plaintiff as such, 
with the understanding that the defendant was not to 
be personally responsible thereon. Evidence to this 
effect would hardly be consistent with the terms of 
the note, yet the repugnancy is not so strong as to re- 
quire its rejection; reading the note in the light of 
these facts, it is sufficiently executed as the note of 
the company, and shows that the defendant did not 
promise to pay in his individual, but in his representa- 
tive capacity as agent for the company. Notes are 
frequently executed by agents for their principal in 
this form, but with no intention of assuming a per- 
sonal responsibility. If the plaintiff were an indorsee 
of the note, there was sufficient on its face to put him 
upon inquiry(?) We take this case as an authority for 
ihe admission of evidence of extrinsic circumstances 
ior the purpose of exonerating from liability an appa- 
lent promisor, where it can be done cousistently with 
the terms of the instrument —under a liberal rule of 
interpretation adopted by the courts in furtherance of 
justice, and in order to give effect to the real intention 
of the parties. 

In Mott v. Hicks, 1 Cow. 513, the note was in this 
form: ** The President and Directors of the Woustock 
Glass Co. promise to pay I. Horsefield, or order. 
(Signed) W. Hicks, President,’ and indorsed, ‘I. 
Horsefield, agent,’’ who was an agent of the company. 
The action was brought by the plaintiff as second in- 
dorser against Hicks, to charge him as the maker of 
the note. Sutherland, J., said that “if a person un- 
dertakes to contract as agent for an individual or cor- 
poration, and contracts in a manner which is not 
legally binding upon his principal, he is personally re- 
sponsible. And the agent, when sued upon such a 
contract, can exonerate himself from personal liabil- 
ity only by showing his authority to bind-those for 
whom he has undertaken to act. It is not for the 
plaintiff to show that he had not authority. The de- 
fendant must show affirmatively that he had. But as 
the authority of the defendant to act for the company 
on this occasion was not questioned at the trial, we 
are now, perhaps, bound to presume it.” If the de- 
fendant had not authority to bind the directors or the 
company, he bound himself individually; the words 
of the instrument would bear that construction. An- 
other question to be decided was, whether Horsefield 
was a competent witness for the plaintiff. If he was 
liable to the plaintiff, then he was an interested wit- 
ness, and, therefore, incompetent. The question was, 
whether the plaintiff could sustain an action on the 
note against Horsefield as indorser. Woodworth, J., 
said: ** As to personal liability to the plaintiff on the 
note, I apprehend he stands on the same ground as 
the defendant. To Roe, the holder, or any other third 
person, he might be holden; but here is a different 
state of facts. Horsefield acted as agent in this trans- 





action, and Mott knew it; he also knew that the note 
was given by the company for their proper debt. 
When the evidence of Mott is considered, I think it 
evident, as between Horsefield and the plaintiff, that 
the latter did not look to the former asa surety or liable 
to him; but that he trusted solely to the agreement 
{of the defendant] to deliver glass for his indemnity. 
This fact, connected with another, that Horsefield was 
agent of the company, and annexed the word ‘ agent’ 
to his signature, seems to warrant the conclusion that 
it was never intended he should be answerable to the 
plaintiff in any event; and that the designation of the 
character in which he indorsed was a declaration to 
the plaintiff that he intended to incur no individual 
responsibility. The true question is, what was the 
meaning of the parties? Horsefield professed to act 
in the capacity of agent. It was analogous to a special 
assigument to the indorsee at his risk. He elected to 
indorse in the character of agent.”’ 

Sutherland, J. ‘* Was Horsefield’s indorsement upon 
this note conditional or absolute? There can be no 
doubt that it was not the intention of the parties that 
either Hicks or Horsefield should be individually liable 
upon the note. And this is apparent upon the face of 
it * * * carrying, upon the face of it, strong, if not 
conclusive evidence that it was a company transaction, 
and that Hicks and Horsefield acted iu their official 
characters only. It is not necessary for us to deter- 
mine whether a bona fide holder of this note, without 
notice of the original transaction, could recover upon 
it against the indorser or not; though I should be 
strongly of opinion that he could not, as enough appears 
upon the note to put him uponinquiry. But the plain- 
tiff, with a full knowledge of all the facts, most clearly 
cannot recover against Horsefield, in his individual 
character, admitting the company to be bound by the 
note. Whether, if the contract was not binding upon 
the company, Horsefield would be personally respon- 
sible (as I have already shown Hicks would), it is not 
necessary to discuss.’’ Savage, Ch. J., dissented, on 
the ground that the facts upon which the question 
must be decided, are such as appear in the case, inde- 
pendent of Horsefield’s testimony; and that these 
showed nothing about the original execution of the 
note, nor tended to discharge him from his liability as 
indorser. This case has been considered as holding 
that the word ‘‘agent,’’ added to an indorsement, is 
equivalent to an indorsement without recourse. If 
this were so, then no subsequent party could recover 
against the indorser, even though he were not in fact 
an agent, or, if an agent, had no authority to bind his 
principal. But this would be contrary to the whole 
current of authorities and opposed to well-established 
principles of law. The court did not hold that the in- 
dorsement was per se restrictive, but that evidence 
might be introduced to give it that effect. The rule to 
be adduced from this decision may be properly stated 
thus: Where an individual or a corporation makes a 
note payable to the order of his or its agent individ- 
ually, and the latter indorses it in his own name, with 
the word ‘‘agent’’ added, extrinsic evidence is admis- 
sible to discharge him from liability as indorser, by 
showing that the indorsement was intended to be 
restrictive. But why was the note made payable to 
the agent individually, and indorsed by him, instead 
of being made payable to the company itself, which 
would have been the proper way, if it was not intended 
that he should assume a personal responsibility for the 
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debt of the company, which was ‘‘not in very good 
credit?” The court seem to hold that, because the 
plaintiff relied on the agreement of the defendant to 
deliver glass for his indemnity, he did not, therefore, 
rely upon Horsefield. But there is not sufficient evi- 
dence to show that Horsefield did not in fact intend to 
bind himself as indorser, and the burden of proof is 
cast upon him. [Ft is said that he indorsed merely for 
the purpose of passing the title to the paper; but the 
facts do not sustain this supposition. The company 
was indebted to one Roe, who refused to accept the 
company’s note without an indorser, and the plaintiff, 
at the request of Horsefield and Hicks, agreed to be- 
come such indorser, on the agreement of the latter to 
deliver glass for his indemnity; the note was accord- 
ingly made, and indorsed by Horsefield and plaintiff, 
and passed to Roe, who subsequently recovered of the 
plaintiff as indorser. However, the opinion of Bigelow, 
Ch. J., in Slawson v. Loring, 5 Allen, 344, which was an 
action against the agent as acceptor of a draft drawn 
upon him by his principal, gives very good reasons 
why such evidence should not be admitted: ‘‘The in- 
struments purport to be bills of exchange, having a 
drawer and acceptor. By putting their contract in such 
form, the intention of the parties must have been to 
issue paper which should be received by those who 
took it in the usual course of business, according to 
the legal and ordinary effect which such form imports, 
as giving to the holder the security of the names of the 
parties. Otherwise, if they intended to bind one party 
only, it is reasonable to suppose the bills would have been 
drawn by the company on itself, in which case the direc- 
tion and request to pay would have been on the company 
by its name, and not upon an individual described only 
as anagent. The argument urged in support of the 
defense would pervert the bills into a contract different 
from that which they import on their face. If they 
should be construed drafts by the company on itself, 
they would be in legal effect merely promissory notes, 
on which the holder would have only the security of 
one name, which would be contrary to the intent and 
purport of the instruments.” 

This language may be justly and forcibly applied to 
the case under consideration. Being liable as maker, 
could the company be also charged as indorser? How 
could the company be charged as indorser of a note 
which was made by itself payable to the order of its 
agent individually, and indorsed by him? No one but 
the payee is liable as first indorser, but the company 
was not the payee; therefore, it could not be charged 
as first indorser. Horsefield is the payee of the note 
individually, and he is therefore liable personally, or 
there is no liability attached to his indorsement. It is 
held, however, that “It seems,’’ ‘I apprehend,” “I 
think,’ the indorsement was intended to be restrict- 
ive. 

In Hills v. Bannister, 8 Cow. 31, the defendants 
signed a joint and several promissory note, with the 
addition, ‘“‘Trustees of Union Religious Society, 
Phelps,” which was acorporation. The note was given 
for a church bell purchased of the plaintiff, but it does 
not appear whether they had authority, or whether the 
note was negotiable. Held, that the addition was 
descriptio personarum. 

In Brockway v. Allen, 17 Wend. 40, the defendants 
pleaded that they were the trustees of a religious 
society, duly incorporated by the name of ‘The First 
Baptist Church and Society of Brockport,” that the 





society was indebted to the plaintiff for brick and 
other materials furnished to the society, and on 
account of such indebtedness they, the defendants, as 
such trustees, made and executed to the plaintiff a 
promissory note; and then set forth a note corre- 
sponding to the one declared upon, with the names of 
the defendants subscribed thereto, with the descrip- 
tion of “Trustees of Baptist Society ’’ added to their 
names. Demurrer. Cowen, J., said: ‘‘ Prima facie 
they were personally liable. Their answer is, that 
they were trustees of, etc., and as such gave the note for 
a precedent debt due from the corporation. Trustees, as 
such, are a corporation. * * These trustees were 
themselves the corporation in contemplation of the 
statute, and the very act of giving the note operated 
as a corporate assent to or appointment of the defend- 
ants as agents, or which is the same thing, a declaration 
that they acted as such.’’ The second plea averred 
that the defendants promised as trustees of the so- 
ciety, but did not allege that they called themselves 
trustees in the note; it was, therefore, held bad. This 
case has been misunderstood. 

In Palmer v. Stephens, 1 Denio, 472, the note was in 
this form: 


“We promise to N. Palmer $1,000. 
(Signed) G. STEPHENS, 


W. G. S.”’ 


Beardsley, J., said: ‘‘A person may execute an instru- 
ment and bind himself as effectually by his initiais as 
by writing his name in full. But the initials might 
have been written, and so might the full name, to 
attest the execution of the note by the one who was 
maker, or to indicate that the one who wrote the 
initials had, as agent of the person whose name ap- 
peared as maker, executed the note for him and in his 
name. It is always competent, certainly between the 
original parties, to show that oné whose name appears 
to a note or any other obligation, whatever may be the 
relative position which the name occupies, placed it 
there, not as a maker of the instrument, but to attest 
its execution, or for some other lawful purpose. This 
is involved in the question of the due execution of the 
instrument.’’ Held, however, that W. G. S. was pre- 
sumptively a joint maker. 

In Stanton v. Camp, 4 Barb. 274, the agreement was 
plainly executed in the name of the corporation. 

In Moss v. Livingsion, 4 Comst. 208, the action was 
against the acceptor of a draft in this form: ** Pay to 
the order of C. E., Supt., and charge the same as 
advised, A. M., (addressed) to J. Livingston, Pres’t 
Ronsendale Manuf. Co. Accepted, J. Livingston, 
Pres’t Ronsendale Manuf. Co.’’ The bill was drawn 
by one of the agents of the company in favor of 
another, and by the latter indorsed to the plaintiff, 
who received it on account of a debt due him from the 
company for wages. Hurlbut, J.: ‘The bill cannot 
be deemed the obligation of the company. It does not 
purport to have been drawn in their behalf, nor was it 
addressed to them, or accepted in their corporate 
name. They were not, therefore, bound by it. In 
order then to give it any legal effect, we must hold it 
to be the private act of the parties whose names are 
written upon it.’" Several of the judges concurred in 
the decision, upon the ground that defendant did not 
show himself authorized to bind the corporation by 
the acceptance. This fa&t is sufficient to affect the 
authority of the decision. 
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INTEREST UPON BANK DEPOSITS— WHEN 
COMPOUND INTEREST RECOVERABLE. 


SUPREME COURT OF THE UNITED STATES — OCTO- 
BER TERM, 1876. 


NATIONAL BANK OF THE COMMONWEALTH, plaintiff 
in error, Vv. MECHANICS’ NATIONAL BANK OF TREN- 
TON. 


A National bank holding deposits refused to pay the same 
on demand, and thereafter a receiver was appointed 
under the National Currency Act. Held, that the own- 
ers of such deposits were entitled to interest thereon. 

The entire principal of the deposits, but no interest 
thereon, was paid by the receiver. Held, that interest 
upon the aggregate of unpaid interest was recoverable. 

N error to the Circuit Court of the United States 

for the Southern District of New York. Action 
to recover interest claimed to be due on deposits. The 
opinion states the facts. 

Mr. Justice Swayne delivered the opinion of the 
court. 

This suit was brought by the defendant in error as 
an original claimant and as the assignee of other par- 
ties. 

All the claims have a common origin and involve the 
same principle. 

On the 22d of November, 1873, the Bank of the Com- 
monwealth refused to pay its circulating notes on 
demand and became in default. The comptroller of 
the currency appointed a receiver, and the bank has 
since been in his hands. The Mechanics’ Bank and its 
assignors had funds on deposit. On the 24th of Sep- 
tember, 1873, ali the parties demanded payment. 
Nothing was paid. Installments on account of the 
principal debts were subsequently paid from time to 
time to each of the parties. On the 20th of Novem- 
ber, 1874, the last installment was paid in each case, 
and the principal debts were thereby extinguished. 
At each payment, interest from the 24th of September, 
1873, on the amount so paid was demanded and re- 
fused. The other parties assigned to the defendant in 
error their claims respectively for such interest. The 
Mechanics’ Bank instituted this suit. The declara- 
tion demands the payment of this interest in all the 
cases, with interest upon the aggregate amount from 
the 20th of November, 1874. The Bank of the Com- 
monwealth demurred. Judgment was given against 
it, and this writ of error was thereupon prosecuted. 

Two errors are assigned: 

1. That the plaintiff below was not entitled to re- 
cover any interest. 

2. If interest was recoverable, as demanded, on each 
installment when paid, the plaintiff was not entitled 
to interest on the gross amount of such interest from 
the 20th of November, 1874, the time when the last in- 
stallments of the principal were paid. 

There is but one demurrer, and that is to the whole 
declaration. The point is, therefore, well taken by the 
counsel for the defendant in error, that if any part of 
the declaration be good, and divisible in its nature 
from the residue, the demurrer must be overruled. 1 
Chitty’s Plead. 664. But the view which we take of 
the case renders it unnecessary to apply this rule. 

By the common law, interest could in no case be re- 
covered. As early as the reign of King Alfred, in the 
ninth century, it was held in detestation. Churchmen 
and laymen alike denounce it. Glanville, Fleta, and 
Bracton, all speak of it in terms of abhorrence. The 
first English statute upon the subject was the 37 Henry 
VIII, ch. 9. 





This statute fixed the lawful rate of interest at ten 
per cent per annum, and visited receiving more with 
forfeiture and imprisonment. Other statutes regulat- 
ing the subject were passed in later reigns from time 
to time, until finally an act of Parliament in 1854 (17 
and 18 Vict., ch. 90) swept all the usury laws in the 
English statute books out of existence and established 
‘“‘free trade in money.’ The first impulse to public 
opinion in this direction was given by Bentham, near 
the close of the last century. The final result was 
doubtless largely due to his labors. 

The fiftieth section of the National banking act (13 
Stat. 118) requires the comptroller of the currency to 
apply the moneys paid over to him by the receiver 
‘‘on all such claims as may have been proved to his 
satisfaction or adjudicated in a court of competent 
jurisdiction.”” The act is silent as to interest upon the 
claims before or after proof or judgment. Can it be 
doubted that a judgment, if taken, would include in- 
terest down to the time of its rendition? Section 996 
of the Revised Statutes of the United States (p. 182) 
declares that all judgments in the courts of the United 
States shall bear the same rate of interest as judg- 
ments in the courts of the States respectively where 
they are rendered. Interest is allowed by the law of 
New York upon judgments from the time they are 
perfected. Rev. Code of N. Y. (ed. 1859), vol. 3, p. 
637. 

If these claims had been put in judgment, whether 
in a court of the United States or in a State court of 
that State, the result as to interest upon the judgment 
would have been the same. It was unncessary to 
reduce them to judgment, because they were proved 
to the satisfaction of the comptroller. After they 
were so proved, they were of the same efficacy as judg- 
ments, and occupied the same legal ground. Hence, 
they are within the equity, if not the letter of these 
statutes, and bear interest as judgments would have 
done. Sedgwick on Constr. 311, 315. This is conclu- 
sive upon the first assignment of error. 

The rule settled by this court as to the application of 
payment is, that the debtor or party paying the money 
may, if he chooses to do so, direct its appropriation; 
if he fail, the right devolves upon the creditor; if he 
fail, the law will make the application according to its 
own notions of justice. Neither of the parties can 
make it, after a controversy upon the subject has 
arisen between them, and a fortiori not at the trial. 
United States v. Kirkpatrick, 9 Wheat. 7387; United 
States v. January, 7 Cr. 572; Field v. Holland, 6id. 8. In 
the present case the appropriation was made unequivo- 
cally by the party from whom the money was received. 
How it would have been applied by the law if neither 
of the parties had given any direction, is a question 
which we need not, therefore, consider. 

The interest lawfully accruing upon each of the 
claims was as much a part of it as the original debt. 
The creditor had the same right to the payment of the 
one as of the other. If there had been a judgment 
and the full amount due upon it had not been paid, an 
action of debt might have been brought upon it to 
recover the balance. 1 Chitty’s Plead. 111. 

Such balance would have been adjudged to the plain- 
tiff with interest in the shape of damages for the de- 
tention of the debt. If in that case the judgment 
debtor had chosen to pay only the principal of the 
judgment, leaving the interest unsatisfied, and the 
suit had been for the balance, consisting of interest 
only, the same result would have followed. 
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We have shown that the claims, when proved to the 
satisfaction of the comptroller, were upon the same 
footing as if they had been in judgment. The amount 
in arrear was liquidated, and as certain as if it con- 
sisted wholly of principal instead of interest. This 
action was, therefore, well brought. If it had been in 
debt, damages would have been awarded for the deten- 
tion of the debt sued for. The action not being in 
debt, the same amount was properly included in the 
mass of the damages for which the judgment was 
rendered. 

The compounding of interest, so far as it has occur- 
red, was due entirely to the fault of the agent of the 
plaintiff in error. The principle of estoppel in pais 
applies. No exception can be taken upon that ground. 

The plaintiff in this action was entitled ex @quo et 
bono, to the money sought to be recovered. Where 
the right to recover exists in this class of cases, it in- 
cludes interest as well as principal, unless there is 
something which would render the payment of the 
former inequitable. . 

Kent, Chief Justice, said upon this subject: ‘‘ Each 
case will depend upon the justice and equity arising 
out of its peculiar circumstances, to be disclosed at 
the trial.”” Pearce v. Barbour, 3 Caine, 265; see, also, 
Robinson v. Bland, 2 Burr. 1087. 

In the latter case Lord Mansfield said: ‘‘The inter- 
est is an accessory to the principal; and the plaintiff 
cannot bring a new action for any interest grown due 
between the commencement of his action and the 
judgmentin it.’ * * * “Idon’t know of any court 
in any country (and I have looked into the matter) 
which don’t carry interest down to the last act by 
which the sum is liquidated.” 

The comptroller committed a plain violation of his 
duty. There should have been no discrimination be- 
tween principal and interest in making his payments. 
The creditor had the same right with respect to both 
as if he had been pursuing the defaulting debtor under 
other circumstances. The comptroller should have 
done just what the law would have done if the case 
had not come under his cognizance. 

Numerous cases, both English and American, are to 
be found in which compound interest, under special 
circumstances, was recovered. It is sufficient to refer 
toafew ofthem. Ez parte Beavans, 9 Vesey, Jr., 223; 
Coliot v. Walker, 2 Anstr. 495; Hamilton v. La Grange, 
2 H. Black. 145; Kellog v. Hickock, 1 Wend. 521; 
Tyler v. Yates, 3 Barb. 222; Rennow, Dickens, Cam. 
& Norw. 357; Aurora City v. West, 7 Wall. 82; Town 
of Genoa v. Woodrow, 92 U. 8. 8. C. 502. 

The demand for the interest was properly made 
upon the plaintiff in error. 

The judgment of the Circuit Court is affirmed. 

— > 
RECENT BANKRUPTCY DECISIONS. 
ASSIGNMENT FOR BENEFIT OF CREDITORS. 

Under State law not invalid if without preferences.— 
The right to make an assignment for the benefit of 
creditors, provided it be without preferences, and it 
be made without intent to defraud creditors, is not 
suspended by the provisions of the bankrupt act. 
Under chapter 348, Laws of 1860, the obligation of an 
assignee for the benefit of creditors to give a bond, 
does not arise until the inventory is made. His omis- 
sion to execute and file the bond does not per se in- 
validate the assignment. N. Y. Sup. Ct. Von Hein, 
assignee, v. Elkus et al., 15 Nat. Bankr. Reg. 194. 





BILL OF SALE. 

To secure loan, when fraudulent against creditors and 
assignee in bankruptcy.— A person loaned the bank- 
rupt money, and received from‘ him a bill of sale of 
some personal property. The property remained with 
the bankrupt, and was used as his own till after pro- 
ceedings in bankruptcy. The lender gave the bank- 
rupt a writing in the nature of a lease with rent re- 
served, and the right in the bankrupt to buy the prop- 
erty at a named price. Neither the bill of sale nor 
the lease was recorded. It was a secret lien on the 
property. Held, the bill of sale and the lease being 
unrecorded, and the possession of the property re- 
maining, till petition filed, with the bankrupt, that it 
was in the nature of a mortgage, and was fraudulent 
against creditors. Held, further, that the assignee 
represented the creditors, and occupied a stronger 
position than the bankrupt, and the adjudication of 
bankruptcy being equivalent to a judgment, execu- 
tion and levy, that, therefore, he could attack the 
mortgage as being fraudulent against the creditors. 
U.S. Cir. Ct., E. D. Wisconsin, April 4, 1877. In re 
Gurney, Ch. L. News. 

HOMESTEAD. 

Rural homestead in Texas.—If a bankrupt, under 
the laws of Texas, acquires a right toa rural home- 
stead, the subsequent extension of the limits of a city 
so as to embrace a part thereof does not affect his 
right. U.S. Dist. Ct., W. D. Texas. Inve Young, 15 
Nat. Bankr. Reg. 205. 


JURISDICTION. 


Of bankrupt court over suit in State court founded on 
fraud.— Henry Schwarz filed a voluntary petition in 
December, 1875. At that time a suit was pending 
against him by Rothschild & Heyman to recover dam- 
ages for purchasing goods under, as was claimed, 
fraudulent representations. The bankrupt obtained 
a stay of proceedings of this suit from the District 
Court, which court refused to vacate the same. The 
Circuit Court affirmed the decision below, saying that 
the claim originated on a contract for the purchase of 
goods, and the fact that the bankrupt is charged with 
having fraudulently induced the petitioners to make 
the sale does not exclude /the claim from the class of 
provable debts, even though the fraud must be proved 
to entitle the plaintiff to recover. In re Rosenberg, 3 
Benedict, 14. The bankrupt is entitled, until the 
question of his discharge is settled, to be protected by 
the court in bankruptcy. That the creditors have not 
proved their claim does not affect the question. The 
section relates to provable debts, which, of course, in- 
clude those which have not been proved. U.S. Cir. 
Ct., 8S. D. New York, April 12, 1877. in re Schwarz. 


PRACTICE. 

1. When right of outside parties are involved matter 
must be determined by suit.—The assignee petitioned 
the court in bankruptcy to order Stevens, the bank- 
rupt, to deliver to him a policy on the life of said 
Stevens, which being upon the endowment plan, as it 
is called, was said to be of considerable present value. 
Evidence was taken before the register which tended 
to show that the policy had been given by the bank- 
rupt to his son, of tender age, some months before the 
bankruptcy, and when, it is insisted, he was not ina 
pecuniary condition to warrant his making a gift of 
this value. The objection taken by Stevens was that 
his son was not made a party to the petition, and that 
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the proceeding should be by bill in equity. Held, that 
this objection must prevail, the Supreme Court having 
repeatedly decided that when the rights of third per- 
sons are involved in a litigation the case must be con- 
ducted as a plenary action at Jaw or suit in equity, and 
not by a petition in the bankruptcy. U. S. Dist. Ct., 
Dist. of Massachusetts, March 20, 1877. Re Stevens, 
Ex parte Stetson. 

2. Reinstatement of involuntary proceeding without 
notice.— An order reinstating an involuntary proceed- 
ing after its dismissal, without further notice to, or 
appearance by the debtor, is without authority of law, 
and an adjudication following such reinstatement is 
absolutely void. If the District Court reinstates a 
proceeding in bankruptcy without notice to or appear- 
ance by the debtor, an order passed therein directing 
a sheriff to pay money to an assignee subsequently 
elected will not protect the sheriff. Sup. Ct., Missouri. 
Gage et al. v. Gates, 15 Nat. Bankr. Reg. 145. 


PREFERENCE. 


When giving warrant of attorney a fraudulent.—A 
person being insolvent, and knowing that he was, and 
indebted to a firm jfor goods previously sold and de- 
livered to him, was applied to by the firm for warrants 
of attorney to confess judgment on notes then exe- 
cuted. The warrants of attorney were given (the firm 
then knowing that the debtor was insolvent) Febru- 
ary 5, 1876. Judgment was entered up, and execution 
issued and levied April 12, 1876. Petition in bank- 
ruptcy was filed against the debtor April 22, 1876. 
Held, under the evidence, notwithstanding the peti- 
tion in bankruptcy was filed more than two months 
after the execution of the warrants of attorney, that 
the transaction was fraudulent, as against other cred- 
itors, and that the execution and levy gave no prefer- 
ence to the judgment creditors. The cases of Clark v. 
Iselin and. Watson v. Taylor, 21 Wall. 360 and 378, dis- 
tinguished. U. 8. Cir. Ct., N. D. Illinois, March 5, 
1877. In re Herpich, Ch. L. News. 


PRIORITY. 

When claim of State not entitled to.— The Corn Ex- 
change Bank became bankrupt. A certain amount of 
money had been deposited with it by the warden of 
the penitentiary. The warden received from the 
treasurer of the State, upon the order of the director 
of the penitentiary, $10,000, and deposited it in his 
name as warden, in the bank. It was therefore de- 
posited to the credit of ‘*H. N. Smith, Warden.”’ He 
had an individual account, at the time, which was 
kept entirely distinct from his account as warden. 
Almost immediately after this sum was deposited, the 
bank failed. The State claimed in the court below 
that this money deposited under these circumstances 
was its money, and that the State had a priority, and 
should be paid in preference to some other creditors, 
according to the mode of distribution pointed out in 
the bankrupt law. The District Court sustained this 
claim, but the Circuit Court, on appeal, reverse this 
judgment, and holds that under the circumstances the 
State was not entitled to a priority. That the warden 
was liable to the State on his bond for this amount. 
U.S. Cir. Ct., E. D. Wisconsin, April 3, 1877. In re 
Corn Exchange Bank. 

SALE. 

Contracts for payment and delivery at future time: 
gambling contracts.— Contracts of sale that do not 
contemplate the actual bona fide delivery of the prop- 





erty by the seller, nor the payment by the buyer, but 
are intended to be settled by paying the difference in 
price at some future time, are void under the Wiscon- 
sin statute against gaming contracts. A broker who 
has advanced money for the differences on such a con- 
tract for the bankrupt cannot prove his claim for the 
amount so advanced. U.S. Dist. Ct., W. D. Wiscon- 
sin. In re Green, 15 Nat. Bankr. Reg. 198. 


a 
NOTES OF RECENT DECISIONS. 


Constitutional law: tax on peddlers by State.—1. Sec- 
tion 28 of article 2 of the State constitution, which 
ordains that ‘‘ the legislature shall have power to tax 
merchants, peddlers and privileges in such manner as 
they may from time to time direct;” and section 30 
of article 2, ordaining that ‘‘no article manufactured 
of the produce of the State shall be taxed otherwise 
than to pay the inspection fees,’’ are not repugnant to 
sections 8 and 10 of the constitution of the United 
States, regulating commerce between the States. 2. 
These two clauses must be construed pari passu, from 
which it appears that a distinction is drawn between 
a tax upon the article in specie and a tax upon the 
privilege of peddling the article, and confers upon the 
legislature a power to levy a tax upon the privilege. 3. 
The act of the assembly, which enacts that ‘‘all ped- 
dlers of sewing machines, or peddlers selling by sam- 
ple, shall pay a tax of ten dollars;’’ and that exempt 
articles manufactured of the produce of the State 
from taxation are not in contravention of the provis- 
ions of the constitution of the United States regulat- 
ing commerce between the States. Sup. Ct., Tennes- 
see, Feb. 24, 1877. Howe Machine Co. v. Cage. 

Constitutional law : legislative interference with judi- 
cial functions.— The legislature of Tennessee enacted 
a law that in cases then pending in the Supreme Court, 
or thereafter brought into it, in the event of an equal 
division of judges, the judgment of the court below 
should be affirmed, unless the case involved the con- 
stitutional validity of a statute, and in that event the 
validity should be sustained. Held, that the act was 
unconstitutional so far as pending cases were con- 
cerned. Sup. Ct., Tennessee, March 3, 1877. Perkins 
v. Scales. 

Jurisdiction: corporation owning real estate extend- 
ing through different States: courts of one State have 
not over real estate in another.— A court of equity in 
Georgia cannot compel a railroad corporation char- 
tered both in this State and in the State of South 
Carolina, its track running into both States, to spe- 
cifically perform a contract made by the complainant 
with the corporation, where the contract affects cer- 
tain lands lying in the State of South Carolina, and is 
to be performed entirely within said State. Whilst 
it may be true that, for some purposes, the corpora- 
tion may be treated as an entire corporation in both 
States, yet this cannot be done for the purpose of de- 
creeing the specific performance of a contract made 
with the corporation of one State in which the land 
is situated, against the corporation of the other State 
with which the contract was not made, and in which 
the land is not situated. Sup. Ct., Georgia, April 10, 
1877. Port Royal R. R. Co. v. Hammond. 

Mortgage: assumption of, by grantee in deed.—Where 
one takes a conveyance of land subject to the payment 
of a mortgage, this is a covenant on the part of the 
grantee to pay off the mortgage debt, and he thereby 
incurs a liability which may be enforced either in an 
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action of covenant by the covenantee or by the owner 
of the mortgage in an action of assumpsit. The 
grantee cannot relieve himself of this liability by con- 
veying the land to another person. Philadelphia Com. 
Pleas, March 31, 1877. Peyton v. Samuel. 

Negligence: child two years and ten months old not 
capable of contributory: negligence of parent or guardian 
cannot be imputed to child.— The terms “ negligence ”’ 
and “ ordinary care” are correlative terms. Ordinary 
care depends upon the circumstances of the particular 
case, and is such as a person of ordinary prudence under 
the circumstances would have exercised. In running 
cars, propelled by steam, through the streets of a 
populous city, where there are a great many children, 
the greatest care and precaution are necessary, and 
ought to be used to avoid danger to human life. A 
child two years and ten months old cannot be capable 
of contributory negligence, so as to relieve a railroad 
company of responsibility for its own negligence. 
Negligence of the parent or guardian of an infant 
child, injured by a railroad car, cannot constitute con- 
tributory negligence on the part of the child, so as to 
exonerate the company. (Lynch v. Nurden, 41 Eng. 
C. L. R. 422, approved; Hatfield v. Roper, 21 Wend. 
615, disapproved.) Sup. Ct. of App., Virginia. Norf. 
and Pet. R. R. Co. v. Ormsby (Va. Law Jour., April, 
1877). 

Partnership: special contract between partners as to 
liability.— Where a partner claims that his liability to 
creditors of the firm is restricted by a special contract 
between the partners, and no proceedings have been 
had under the limited partnership act, it is incumbent 
on him to prove notice to or knowledge by the cred- 
itors of such contract limitation, or he will be liable 
equally with the other partners for the entire debts of 
the firm. The acceptance of a note by the creditor, 
of one of several joint debtors, does not have the 
effect to discharge the other debtors without an agree- 
ment to receive it in payment or satisfaction. Sup. 
Ct., Kansas, Jan. Term, 1877. Yetter v. Soper. 

Perjury: conflicting statements wpon oath by defend- 
ant not enough to establish.— A person cannot be con- 
victed of perjury upon the mere evidence that he has 
made under oath two contradictory statements mate- 
rial to the trial in which he was called to testify. This 
rule is not varied by the fact that the accused said in 
his second statement that the first was intentionally 
false. Sup. Ct. of App., Virginia. Swartz v. Common- 
wealth (Va. Law Jour., April, 1877). 

Presumption of fact: party signing instrument pre- 
sumed to know its contents.— The voluntary signing of 
a written instrument (in this case an application for 
life insurance), after opportunity for examination, and 
then delivering it, are facts which raise the presump- 
tion that the signer knew and agreed to its contents. 
That the presumption may be destroyed by proof of 
mistake or fraud renders it more necessary that the 
legal rule should be regarded. This rule shifts the 
burden of proof to plaintiff, who alleges fraud or mis- 
take. St. Louis Ct. of App., March, 1877. Koenig v. 
Life Association of America (Cent. Law Jour.). 

Recording of deeds: record constructive notice, al- 
though burned.—The constructive notice afforded by 
the recording of instruments entitled to record is the 
same where the records have beeu destroyed, as where 
they remained intact. And so, the record of a trust 
deed gives notice of its existence, to subsequent pur- 
chasers, or claimants, of the equity of redemption, 
and points out the source of information of what may 





be done in pursuance of the deed; and these are 
bound to take notice of the proceedings thereunder. 
Sup. Ct., Mlinois, Jan. 31, 1877. Heaton v. Prather. 

Statute of frauds: promise to pay debt of another: 
commercial agency: trade protection society.—The de- 
fendants, who carried on the business of a trade pro- 
tection society, in consideration of a yearly subscrip- 
tion, undertook to procure and furnish the plaintiff, a 
merchant in Toronto, to the best of their ability, with 
information of the mercantile standing and credit of 
the plaintiff's customers among the merchants, traders 
and manufacturers throughout the United States and 
Canada, in the communities wherein they respectively 
resided, for the purpose of aiding the plaintiff in de- 
termining the propriety of giving credit. On the 14th 
June, 1875, the plaintiff sent his clerk to the defend- 
ants to ascertain the mercantile standing and credit 
of one W., residing and doing business in Toronto, 
who had applied to him to purchase goods on credit. 
The defendants’ clerk read out of a book to plaintiff's 
clerk that W. had stock to about $10,000, and $5,000 or 
6,000 in his business, and claimed to be worth $7,000; 
that his character and habits were good; that he was 
doing a fair trade; and that his credit was good locally. 
The plaintiff relying on this information and without 
making any further inquiries, about twelve days after- 
ward sold to W. goods to the value of $500 on credit. 
W. was really insolvent at the time the report was 
made, and on the 8th July following absconded, with- 
out paying the plaintiff. The jury found that the de- 
fendants did not furnish the information to the best 
of their ability, and that the plaintiff did not act im- 
prudently in not making inquiries, though living in 
the same place with W. Held, that the defendants 
were not liable for the loss which the plaintiff had sus- 
tained by acting on the representation, it not being in 
writing and signed by them under C. 8. U. C. 44, sec- 
tion 10. Held, also, that the fact that the representa- 
tion was made in pursuance of a contract did not pre- 
vent the application of the statute. Ct. of App., On- 
tario, March 17, 1877. McLean v. Dun (Can. Law 
Jour.). 

Stoppage in transitu: goods bonded in consignee’s 
name.— The plaintiffs, merchants in New York, sold 
E. B. & Co., at Toronto, 250 barrels of currants on 
credit, and consigned the same to them in bonds. A 
bill of lading thereof was duly received by FE. B. & Co., 
who paid the freight thereon, and gave their accept- 
ances for the price of the said goods, as well as for the 
cartage and the American bonding charges. On the 
arrival of the goods, they were entered and bonded in 
the consignee’s name, and placed in one of the cus- 
toms bonded warehouses, subject to the payment of 
the duties. E. B. & Co. sold and delivered 150 barrels 
of the said quantity, and the remaining 100 barrels 
were bonded under 31 Vict., cap. 6, subject to the 
duty, in a portion of E. B. & Co.’s warehouse. Be- 
fore the acceptances matured, and while the goods 
remained in bond, E. B. & Co. became insolvent. 
Held, that the transitus was at an end, and that the 
right of stoppage in transitu had ceased. Ct. of App.. 
Ontario, Feb. 20, 1877. Wiley v. Smith (Can. Law 
Jour.). 

Suretyship: when guaranty not collateral.— Where 
the payee of a note indorsed it as follows: ‘“‘ For value 
received I assign this note to Edgar Henderson, and 
guarantee the payment of the same when due. M. 
Cody,” and Henderson assigned the note to one 
Evans; held, the guaranty of Cody was not a collat- 
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due, without any condition or contingency, and the 
assignment of Henderson transferred the obligation, 
in the same effect, to Evans. Judgment reversed. 
Sup. Ct., Indiana, Feb. 15, 1877. Studebaker v. Cody. 
——_ > __—_—_ 
COURT OF APPEALS ABSTRACT. 
COMMON CARRIER. 


When not entitled to freight: failure to deliver accord- 
ing to contract: when not entitled to freight pro rata 
itineris.— Plaintiff carried oats in a boat for defend- 
ant upon a contract whereby it was agreed that the 
consignees were to have three full week days after 
arrival to remove the cargo and a reasonable time 
theerafter to do so on payment of demurrage, the lat- 
ter privilege terminable by plaintiff upon giving notice. 
The notice of the arrival was given by plaintiff 
to defendants at ten minutes past twelve Friday after- 
noon. On the Tuesday succeeding plaintiff gave de- 
fendants notice that unless discharged on that day the 
oats would be stored. During that day a part of the 
oats were removed from the boat by an elevator pro- 
cured by defendants, and the remainder were stored 
by plaintiff in a warehouse from which defendants 
afterward removed them, giving to the warehouseman 
a bond of indemnity against any claim of plaintiff 
for freight. Held, (1) that defendants had until Tues- 
day night at 12 o’clock to remove the oats (W. Transp. 
Co. v. Barber, 56 N. Y. 544), and this time could not 
be shortened by notice; (2) and that by failing to de- 
liver the oats the plaintiff lost its claim for freight 
under the contract. Held, also, that the plaintiff 
could not maintain an action for freight pro rata itin- 
erig for the whole cargo, or even for the oats dis- 
charged by the defendants themselves. West. Transp. 
Co. v. Hoyt. Opinion by Church, Ch. J. 

(Decided April 10, 1877.] 


LIFE INSURANCE. 


1. Note of person whose life is insured when suffi- 
cient consideration for.—An insurance company agreed 
to issue to plaintiff its policy upon the life of her hus- 
band. Held, that the promissory note of the hus- 
band was a sufficient consideration for such con- 
tract. Shaw v. Republic Life Ins. Co. Opinion by Fol- 
ger, J. 

2. When failure to pay premium does not avoid rights 
under policy.— Where by the terms of a policy of life 
insurance a premium would come due on a certain 
day, and the failure to then pay the premium would 
avoid the policy, held, that it would be necessary as a 
rule to show payment or tender at that time to sus- 
tain an action on the policy. But where before such 
time the company repudiated the whole agreement, 
refused to carry out the contract, and announced it- 
self as only willing to negotiate on the basis of a new 
arrangement, such payment or tender would not be 
necessary to sustain an action against the company 
for a breach of the contract. Ib. 

5. Refusal by one party to perform contract in ad- 
vance of time of performance relieves other party from 
necessity of tendering performance.— Where one party 
to a contract declares to the other party to it that he 
will not make the performance on the future day 
fixed by it therefor, and does not before the time ar- 
rives for an act to be done by the other party with- 
draw his declaration, the other party is excused from 
performance un his part or offer to perform, and may 





maintain an action for a breach of the contract when 
the day has passed. 
(Decided April 10, 1877.] 

NEGLIGENCE. 

Contributory negligence: duty of traveler on street as 
lo care: ice on sidewalk.—The law does not demand of 
a traveler along a public street that he should exercise 
extraordinary vigilance when there are no manifesta 
tions of difficulty or apparent danger, and the presence 
of ice ona sidewalk is not necessarily an indication 
that there is any obstruction so as to render passage 
over it perilous or insecure. Evans v. City of Utica. 
Opinion by Miller, J. . 
(Decided March 27, 1877.] 

PRACTICE. 

Commission to take testimony: when objection to de- 
fects in execution of, must be taken.—A commission to 
take testimony was issued to ‘‘ William Jessup” of 
Montrose, Pa. It was returned executed by * William 
H. Jessup.’”’ There was evidence that there were two 
persons at Montrose named respectively William Jes- 
sup and William H. Jessup, and that the judge issu- 
ing the commission selected William Jessup. Defendant 
had ample opportunity to raise the objection of identity 
before the trial, and knew of the facts upon which it 
could be founded long before the trial. Held, that 
prima facie the commission was executed by the per- 
son named in it, and that an objection as ,to the iden- 
tity of the commissioner could not be raised at the 
trial. Newton v. Porter. Opinion by Andrews, J. 
{Decided March 27, 1877.] 

TITLE. 


To stolen chattels: proceeds of stolen negotiable bonds 
may be followed by owner.—Certain negotiable govern- 
ment bonds were stolen from plaintiff. The thieves 
converted the bonds into money, and invested the 
proceeds in other securities. Being indicted for the 
larceny, the thieves retained defendants to defend 
them, assigning to them the securities to secure them 
for their services and expenses in defending the thieves 
against civil and criminal proceeding which might be 
instituted against them. Defendants knew at the 
time that the assigned securities were procured with 
the avails of the stolen bonds. Held, that defendants 
obtained no title to the securities as against plaintiff, 
and that plaintiff could maintain an action against 
defendants to establish her right to such securities, 
and to compel the defendants to account therefor. 
Newton v. Porter. Opinion by Andrews, J. 

(Decided March 27, 1877.] 
USURY. 





1. Usurious agreement extending time of payment of 
valid obligation, does not invalidate such obligation.— 
A usurious agreement was made for the extension of 
payment of a bond and mortgage valid in their incep- 
tion. Held, that the agreement for forbearance was 
void, but the original debt, and the securities given 
for it, remained in full force. (Blydenburgh on Usury, 
97; Swartout v. Payne, 19 Johns. 294; Merrills v. Lav, 
9 Cow. 65; Rice v. Welling, 5 Wend. 595; Farmers’ 
Bank v. Joslyn, 37 N. Y. 353.) Real Estate Trust Co. 
v. Keech. Opinion by Andrews, J. 

2. Moneys paid on the usurious agreement for ex- 
tension held applicable in equity on the original debt. 
Cram v. Hubbell, 7 Paige, 413; Judd v. Seaver, 8 id. 
548. Ib. 

(Decided April 10, 1877. Reported below, 7 Hun, 253.) 
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FINANCIAL LAW. 

LIABILITY OF STOCKHOLDER OF INSOLVENT BANK.— 
SURETYSHIP; CASHIER OF BANK NOT AUTHORIZED 
TO RELEASE SURETY.—RELEASE OF SECURITY GIVEN 
BY PRINCIPAL.—INDORSEMENT BY AGENT. 


HE Supreme Court of Missouri in the case of State 
Savings Association v. Kellogg, 4 Cent. L. J. 332, 
hold that under the statute of that State, admitted 
insolvency of a corporation is such a dissolution as 
will authorize a suit against the stockholders under 
the statute (52 Mo. 587), and affirm the rule as to the 
liability of a stockholder, laid down in Perry v. 
Turner, 55 Mo. 424. In this case, which was an 
action against a stockholder, the answer was that 
another creditor had sued the stockholder, and ob- 
tained judgment, execution and payment to the full 
amount of the liability of the stockholder. It was 
held that this was a good plea in bar, although the suit 
in which the judgment was rendered was begun after 
that in which the answer was made. There is nothing 
in our law which gives any lien or priority to the cred- 
itor who first sues, and proceedings against a stock- 
holder rest on the same ground with all other actions 
in which no special lien is given by statute. The first 
judgment gives the prior lien on real estate, and the 
first levy gives it on personal property. 

—The Supreme Court of Nebraska in Merchants’ 
Bank v. Rudolph, decided at the January (1877) Term, 
held that a cashier of a bank, by virtue of his office, 
is not authorized to release a surety-upon a note or 
The 


bill belonging to the bank, without payment. 
mere fact that a bank holds other security for the pay- 
ment of the note, to which it might resort, is no 
ground for the release of asurety. Statements made 
by a cashier, at casual interviews away from the bank, 
as to payments having been made upon its securities, 


are not binding upon the bank. If the cashier, on 
inquiry by a surety, who is not an officer of the bank, 
states that the note upon which he is surety has been 
paid by the principal, the bank is estopped from deny- 
ing the truth of such statement, when to do so would 
entail a loss upon the surety, which he would have 
guarded against had it not been made; contra if he is 
an officer. And when a firm is surety, and one of its 
members is also a member of the board of directors of 
the bank, all the members of such firm are affected 
with the notice, which the one who is director is pre- 
sumed to have. 

—The case of Wharton v. Duncan, decided in Jann- 
ary, 1877, by the Supreme Court of Pennsylvania, also 
involved the question of suretyship and releuse of 
surety. A member of a firm mortgaged his individual 
property for $25,000 to the president of a bank, to 
secure notes of his firm discounted, or to be discounted 
by the bank. A woman, not a member of the firm, 
gave her mortgage on her property for $25,000 to the 
bank as additional security for the discopnts. On 
December 23, 1872, the firm notes to the value of $20,000 
were held by the bank, and the partner paid the bank 
$10,000, and it satisfied his mertgage. The court held in 
a suit afterward brought by the president of the bank 
against the woman on her mortgage, that she was enti- 
tled to have the value of the property covered by the 
lien of the partner’s mortgage over the amount paid by 
the partner, applied in relief of her liability in payment 
of the firm notes held by the bank. The court decided 
that the principles which discharge a surety, where 





time has been given to the original debtor, apply with 
equal, if not greater force, to a case where the creditor, 
without the consent of the surety, releases the princi- 
pal by accepting a composition in discharge of his 
debt. 

—In the case of Charles v. Blackwell (36 L. T. Rep., N. 
S., 195), recently decided by the English Court of 
Appeal, plaintiffs, through an agent, whose name ap- 
peared on the invoices as their agent, sold goods to 
defendants. Defendants gave the agent a cheque in 
payment payable to plaintiffs or order. The agent, 
without express authority, indorsed the cheque in 
plaintiffs’ name, adding “ per K., agent.’’ The bank- 
ers paid, and the agent failed to account to plaintiffs. 
Plaintiffs sued defendants for the money and in trover 
for the cheque. The court held (affirming the judg- 
ment of the Common Pleas Division) that the bankers 
were justified under 16 & 17 Vict., ch. 59, § 19, in pay- 
ing the cheque, that there had been a good payment 
as between plaintiffs and defendants, and that plain- 
tiffs could not recover. It held, also, on the facts, in- 
dependently of the statute, that there was evidence 
that the agent had implied authority to indorse the 
cheque, or that plaintiffs had held him out as their 
agent so as to justify payment on his indorsement. 


————_>____—_. 
INSURANCE LAW. 


Fire Fouicy; BREACH OF CONDITION; 
AGENT; REMOVAL OF INSURED GoopDs; PROOF oF 
Loss.— LirFE INSURANCE; CHANGE OF BENEFI- 
CIARIES BY WILL.— MARINE INSURANCE; NEGLI- 
GENCE OF CREW OF INSURED VESSEL DOES NOT 
PREVENT RECOVERY FOR Loss. 


ACTS OF 


N the case of Leonard v. Lebanon Mutual Inswrance 
Company, decided on the 26th of March last by 
the Supreme Court of Pennsylvania, plaintiff insured 
her property in the defendant company, the policy 
containing a condition that if such assessments, 
as were laid by the company, should not be paid 
within thirty days after notice thereof, the policy 
should be invalid so long as the assessment remained 
unpaid. In June, 1872, an assessment was made, 
and notice given to plaintiff, who, however, neg- 
lected to pay it. In May, 1873, another assessment 
was laid on policies in force on January 1, 1873, and an 
agent of the company sent a notice of both assess- 
ments to plaintiff. The property was destroyed by fire, 
and plaintiff tendered payment of the two assessments 
within thirty days of receipt of her second notice. The 
tender was refused. The court held in an action on 
the policy, that the act of the agent in sending the 
second notice of assessment was not in itself a waiver 
of the suspension of the policy, there being no suffi- 
cient evidence that the company had authorized the 
sending of the notice or had laid the second assess- 
ment upon this policy. 

—In the case of Williamsburg Fire Insurance Co. v. 
Cary, recently decided by the Supreme Court of Illi- 
nois, it was held that where goods are insured, and 
are afterward removed tu another place, where they 
are lost, and the company, having been notified of the 
removal, had not canceled the policy, their failure to 
so cancel will be taken as a notification of the act of 
removal, and they will be held liable for the loss. And 
where it is evident that, in any event, the company 
intend to dispute the claim, the insured is not bound 
to make a proof of loss which he has every reason to 
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believe.will be wholly useless by the rejection of the 
company. And, in case of refusal, an insured is at 
liberty to bring suit at once, and is not bound to await 
the expiration of the time given the company in the 
policy to pay any loss. 

—In the case of Eiseman v. Judah recently decided 
by the United States Circuit Court for the Western 
District of Tennessee, it was held that where a policy 
is payable at the death of the insured to his wife, if 
then living, or if not living, then to her children, with 
the proviso “‘that in case of the decease of the wife 
during the life-time of the assured, the said assured 
may, at his option, substitute any other beneficiary 
under this policy,’’ such substitution must be made 
upon the decease of the wife, or within a reasonable 
time thereafter. It cannot be made after the date 
fixed for the neat ensuing payment of premium on the 
policy. The power of substitution thus conferred 
on the insured is not executed by a bequest in his last 
will, made a year after the death of the wife, by which 
he attempts to give and bequeath the policy in ques- 
tion, with three others, none of which were of his 
personal estate. 

—The Supreme Court of Illinois in the case of Na- 
tional Inswrance Co. v. Webster, lately decided, hold 
that in marine insurance, the settled rule is, that when 
a loss accrues by a peril against which the vessel is in- 
sured, the insurer is liable, although the remote cause 
be the negligence of the officers and crew. 


ee ee 


LIMIT OF ESTOPPEL BY JUDGMENT IN PAT- 
ENT CONTROVERSY. 

E Supreme Court of the United States in the case 

of Russell v. Place, decided at the present term, 
hold that a judgment of a court of competent jurisdic- 
tion, upon a question directly involved in one suit, is 
conclusive as to that question in another suit between 
the same parties; but to this operation of the judg- 
ment it must appear, either upon the face of the rec- 
ord, or be shown by extrinsic evidence, that the pre- 
cise question was raised and determined in the former 
suit. If there be any uncertainty on this head in the 
record, the whole subject-matter of the action will be 
at large and open to a new contention, unless this un- 
certainty be removed by extrinsic evidence showing the 
precise point involved and determined. To apply the 
judgment, and give effect to the adjudication actually 
made, when the record leaves the matter in doubt, 
such evidence is admissible. In this case which was 
an action at law for damages for the infringement of a 
patent for an alleged new and useful improvement in 
the preparation of leather, which patent contained 
two claims, one for the use of fat liquor generally in 
the treatment of leather, and the other for a process 
of treating bark-tanned lamb or sheepskin, by means 
of acompound composed and applied in a particular 
manner, the declaration alleged, as the infringement 
complained of, that the defendants had made and used 
the invention, and caused others to make and use it, 
without averring whether such infringement consisted 
in the simple use of fat liquor in the treatment of 
leather or in the use of the process specified. The 
court held that the judgment recovered in the action 
does not estop the defendant in a suit in equity by the 
same plaintiff, for an injunction and an accounting for 
gains and profits, from contesting the validity of the 
patent, it not appearing by the record, and not being 
shown by extrinsic evidence, upon which claim the 








recovery was had. The validity of the patent was not 
necessarily involved, except with respect to the claim 
which was the basis of the recovery; a patent may be 
valid as to a single claim, and invalid as to the others. 
If upon the face of a record any thing is left to con- 
jecture as to what was necessarily involved and de- 
cided, there is no estoppel in it when pleaded, and 
nothing conclusive in it when offered as evidence. 
These cases were cited in the opinion which was de- 
livered by Mr. Justice Field: W. A. & G. Steam Paek. 
Co. v. Sickles, 5 Wall..592; Aiken v. Peck, 22 Vt. 260; 
Hooker v. Hubbard, 102 Mass. 245, 
—_ 
RE-EXAMINATION OF SETTLED QUESTIONS. 
N the case of Lowe v. Williams, just decided by the 
Supreme Court of the United States, the court 
refused to consider a question presented, upon the 
ground that it was already settled. Mr. Chief Justice 
Waite, wko delivered the opinion, says: The act of 
March 2, 1867 (14 Stats. 558), provided for the removal 
of causes from the State courts to the Circuit Courts 
under certain circumstances, when due application 
was made ‘before the final hearing or trial of the 
suit.’’ This we held in Stevenson v. Williams, 19 Wall. 
575, to mean “before final judgment in the court of 
original jurisdiction where the suit is brought.’ To 
the same effect are Vannever v. Bryant, 21 Wall. 43, and 
Fashnacht v. Frank, 23 id. 419, decided since. The 
act of March 3, 1875 (18 Stats. 471), under which the 
removal was attempted in this case, requires the peti- 
tion to be filed ‘* nefore the final trial.”’ The decisions 
under the act of 1867 are, therefore, equally applicable 
to that of 1875. The petition for removal was filed in 
the appellate court, and, of course, long after the final 
judgment in the court of original jurisdiction Under 
these circumstances we consider that while a Federal 
question is presented by the record, it is one that has 
already been settled and needs no further argument. 
The motion to dismiss is, therefore, denied, but that 
to affirm is granted. 
a a oa ae 


HOW FAR A JUDGMENT IS CONCLUSIVE 
BETWEEN THE PARTIES THERETO. 


N the case of Cromwell v. Cownty of Sac, just de- 
cided, the Supreme Court of the United States, 
Mr. Justice Field delivering the opinion, state the dif- 
ference between the effect of a judgment as a bar or 
estoppel against the prosecution of a second action 
upon the same claim or demand, and its effect as an 
estoppel in another action between the same parties 
upon a different claim or cause of action. In the former 
case the judgment, if rendered upon the merits, con- 
stitutes an absolute bar to a subsequent action. It is 
a finality as to the claim or demand in controversy, 
concluding parties, and those in privity with them, 
not only as to every matter which was offered and 
received to sustain or defeat the claim or demand, but 
as to any other admissible matter which might have 
been offered for that purpose. But where the second ac- 
tion between the same parties is upon a different claim 
or demand, the judgment in the prior action operates 
as an estoppel only as to those matters in issue or points 
controverted, upon the determination of which the 
finding or verdict was rendered. In this case, which 
was an action against a county in Iowa upon certain 
interest coupons originally attached to bonds issued 
by the county for the erection of a court-house, it was 
found and determined that the bonds were void as 
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against the county in the hands of parties who did not 
acquire them before maturity for value; and, inasmuch 
as the plaintiff in that action had not proved that he 
had given such value, it was adjudged that he was not 
entitled to recover. The court held that the judgment 
did not estop the plaintiff holding other bonds of the 
same series, and other coupons attached to the same 
bonds as the coupons in the original action, from show- 
ing in a second action against the county that he 
acquired such other bonds and coupons for value be- 
fore maturity. The finding in one action that the 
plaintiff therein is the holder and owner of certain 
coupons in suit does not estop the defendant from 
showing, in another action, that such plaintiff prose- 
cuted the first action for the use and benefit of the 
plaintiff in the second action. The finding only estab- 
lishes the fact that such plaintiff held the legal title to 
the coupons, which was sufficient for the purpose of 
the action, and was not inconsistent with an equitable 
and beneficial interest in another. In the discussion, 
the cases of Outram v. Morewood, 3 East, 346; Gard- 
ner v. Buckbee, 3 Cow. 120; Miles v. Caldwell, 2 Wall. ; 
Boylean v. Rutlin, 2 Exch. 665, 681; Hughes v. Alex- 
ander, 5 Duer, 493; Howlett v. Tarte, 10 C. B. (N. 8.) 
813; Henderson v. Henderson, 3 Hare, 100, 115, were 
cited. 
—_—___g___. 
RECENT ENGLISH DECISIONS. 


LAKCENY. 

Misappropriation by agent intrusted with funds o, 
securities : 24 & 25 Vict., c. 96, s. 75.— The prisoner was 
indicted under the second branch of 24 & 25 Vict., c. 
96, s. 75, for that he being intrusted, as a broker, at- 
torney, or agent, with valuable securities for a special 
purpose, without authority to sell, negotiate, transfer, 
or pledge them, unlawfully and contrary to the pur- 
pose for which the securities were intrusted, converted 
to his own use a part of the proceeds. The facts 
proved were as follows: The prisoner was an insurance 
broker, and had, as such, effected insurances on a ship 
for the prosecutor; and the ship having been lost, the 
prosecutor sent him the policies, three in number, one 
with the A. office, one with the I. office, and one with 
underwriters, with other documents necessary for 
recovering the loss. On the 17th of December, the 
prisoner received the amount of the I. office’s policy, 
and on the 31st of December the amount of A. office’s 
policy. Each amount was paid him by a check to his 
own order, which in each case he paid into his own 
bank to his own credit. The prisoner did not pay 
over to the prosecutor any of the money so received 
by him; but, being pressed for it, gave various ex- 
cuses for not doing so. On the 27th of January fol- 
lowing he filed a petition for liquidation; and his bal- 
ance at his bank was then much less than the sum 
received on the policies. The prisoner having been 
convicted on these facts, held (by Cockburn, C. J., 
Kelly, C. B., Bramwell and Amphlett, JJ. A., Pol- 
lock, B., and Field, J.), that the conviction was wrong. 
By Cockburn, C. J., on the ground that, even assum- 
ing the prisoner could have been properly convicted 
if there had been evidence that the prisoner had re- 
ceived the money with the intention of embezzling it, 
in the absence of such evidence and a finding to that 
effect he could not be convicted. By Kelly, C. B., 
and Pollock, B., on the ground that, in the absence of 
evidence of the previous course of dealing between 
the parties, and of what the duty of the prisoner was 








as to handing over or accounting .or the money re- 
ceived, the conviction could not be upheld. By Bram- 
well and Amphlett, JJ. A., and Field, J., on the 
ground that the branch of the section in question ap- 
plies only to the case of an agent, intrusted with se- 
curities without authority to obtain money upon them, 
who wrongfully appropriates the securities, or wrong- 
fully obtains money upon them and appropriates the 
money; following Reg. v. Cooder, L. R., 2 C. C. 123. 
The Queen v. Tatlock, L. R., 2 Q. B. D. (C. C. R.) 157. 


REAL ESTATE. 


Sale of: vendor and vendee: vendor remaining in pos- 
session after time fixed for completion of purchase: 
vendee entitled to ‘all rents and profits.’”,-—Claim for 
use and occupation, stating that the plaintiffs and de- 
fendants entered into an agreement for the purchase 
by the plaintiffs of warehouses and premises belonging 
tothe defendants. That by the agreement the purchase 
was to be completed and possession given to the plain- 
tiffs on the 29th of September, 1869, up to which time 
all outgoings were to be paid by the defendants, and 
from which time the plaintiffs were to receive all rents 
and profits, the plaintiffs to pay interest on the purchase- 
money from the 29th of September until the comple- 
tion of the purchase. That in fact the purchase was 
not completed till the 13th of March, 1876, though the 
plaintiffs were ready and anxious to have completed it 
at an earlier date. That the plaintiffs paid the pur- 
chase-money by installments on various dates prior to 
the 13th of March, 1876, and interest on the same ac- 
cording to the agreement. That the defendants refused 
to give up possession on the completion of the pur- 
chase, etc., but the plaintiffs obtained possession by 
warrant from the sheriff on the 3d of April, 1876. Held, 
that under the words ‘‘ all rents and profits” in the 
agreement, the plaintiffs were entitled to a fair occu- 
pation rent, and that it was immaterial whether or not 
the occupation would by itself have been sufficient to 
support the action. The Metropolitan Railway Com- 
pany v. Defries, 2 Q. B. D. 189. 

SALE. 


Of goods to be delivered: mercantile contract: time 
of shipment: dates of bills of lading.— Defendants, by 
contracts, dated London, 17th March, bought of plain- 
tiffs *‘ about 600 tons of Madras rice, to be shipped at 
Madras or coust for this port during the months of 
March =e April, per Rajah of Cochin.’’ The 600 tons 
filled 8,200 bags, of which 7,120 were shipped between 
the 23d and 28th of February, in three parcels, and 
the last bill of lading was signed on the latter day; of 
the other 1,080 bags, 1,030 were put on board on the 
28th of February, and the remaining 50 on the 3d of 
March, and the bill of lading signed on that day. De- 
fendants having refused to accept the rice, held, re- 
versing the judgment of the Queen’s Bench Division, 
that under the circumstances the rice was shipped ac- 
cording to the contracts, for that the fact of there 
being several bills of lading instead of the whole be- 
ing shipped under one bill made no difference; and 
that the defendants were bound to accept the rice. 
Alexander v. Vanderzee, L. R.,7 C. P. 530, followed. 
Shand v. Bowes, L. R., 2 Q. B. D. (C. A.) 112. 


SPIRITUALISM. 


Who is rogue or vagabond: using subtle craft by: 
palmistry or otherwise: 5 Geo. 4, c. 83, s.4.—The ap- 
pellant was convicted by justices under 5 Geo. 4, c. 83, 
s. 4, which makes punishable as a rogue and vagabond 
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“every person .* * * using any subtle-craft, means, 
or device by palmistry or otherwise to deceive and im- 
pose on any of His Majesty’s subjects.” In a case 
stated for this court, the justices found as a fact that 
the appellant attempted to deceive and impose upon 
certain persons by falsely pretending to have the su- 
pernatural faculty of obtaining frum invisible agents 
and the spirits of the dead answers, messages, and 
manifestations of power, namely, noises, raps, and the 
winding up of a musical box. Held, that the means 
used by the appellant came within the words ‘‘by 
palmistry or otherwise,” and that the conviction was 
right. Monck v. Hilton, L. R., 2 Ex. D. 268. 
SHIPPING. 

Charter-party : rejection : time: detention.—The plain- 
tiff agreed to charter a ship for twelve months after 
the completion of her then present voyage. After 
the completion of the voyage and when the plaintiff 
was ready to load the ship she was detained as unsea- 
worthy; and the repairs were not finished until more 
than two months after the completion of the voyage. 
Held, affirming the decision of the Queen’s Bench 
Division, that the plaintiff was entitled to throw up 
the charter-party. Tully v. Howling, L. R., 2 Q. B. D. 
(C. A.) 182. 

WARRANTY. 

When implied: sale of chattel for specific purpose: 
warranty by vendor of fitness for purpose: no exception 
as to latent defect: measwre of damages.— On the sale 
of an article for a specific purpose there is a warranty 
by the vendor that it is reasonably fit for the purpose, 
and there is no exception as to latent undiscoverable 
defects. The limitation as to latent defects intro- 
duced by Readhead v. Midland Ry. Co., L. R., 4 Q. B. 
379, does not apply to the sale of a chattel. The plain- 
tiff ordered and bought of the defendant, a coach 
builder, a pole for the plaintiff's carriage. The pole 
broke in use and the horses became frightened and 
were injured. In an action for the damage, the 
jury found that the pole was not reasonably fit 
for the carriage, but that the defendant had been 
guilty of no negligence. Held, that the plaintiff was 
entitled to recover the value of the pole, and also for 
damage to the horses, if the jury, on the second trial, 
should be of opinion that the injury to the horses 
was the natural consequence of the defect in the pole. 
Randall v. Newson, L. R., 2 Q. B. D. (C. A.) 102. 

—____—. 


RECENT AMERICAN DECISIONS. ¢ 





SUPREME COURT OF WISCONSIN — JANUARY TERM, 
1877.* 
EVIDENCE. 

1. Dying declarations admissible: constitutional law. 
—In prosecutions for any form of homicide, the dying 
declarations of the person whose death is the subject 
of the charge, in respect to the circumstances of the 
death, are admissible in evidence, notwithstanding the 
clause in the bill of rights, which secures to the accused 
the right to ‘* meet the witnesses face to face.’ State 
v. Dickinson. 

2. In cases of libel: proof of other acts of same charac- 
ter.—Where words complained of as libelous allege a 
habit of committing a certain kind of unlawful or 





*From O. N. Conover, Esq., State reporter. Decisions 
made during the months of January, February and March, 
1877, to appear in 41 Wis. 





flagitious acts, as wellas a specific instance of the same, 
defendant may plead in defense or mitigation other 
specific instances of the same kind of act, of which 
plaintiff has been guilty. Talmadge v. Baker, 22 Wis. 
625. In libel for words which, besides charging plain- 
tiff (a member of Congress) with taking money for using 
his influence in procuring the appointment of B. as 
postmaster, also described him as ‘‘a man who makes 
appointments a source of personal revenue,” the 
answer, after justifying as to the specific case men- 
tioned, alleged, as a further defense and in mitigation 
of damages, that plaintiff had agreed to procure the 
appointment of T. as a postmaster, in consideration of 
T.’s paying, or procuring to be paid, a mortgage out- 
standing upon lana of plaintiff's brother-in-law. Held, 
that the allegations were relevant. Kimball v. Fer- 
nandez. 
HOMESTEAD. 

1. Homestead of deceased debtor and proceeds ex- 
empt: devisee of homestead.— It is the policy of the 
law of this State to exempt the homestead and its pro- 
ceeds from liability for the mere persunal debts of its 
owner, not only during his life-time but after his de- 
cease. Chap. 88 of 1863; chap. 270 of 1864; chap. 111 of 
1873. If the owner disposes of the homestead by will, 
the devisee takes it free from all judgments and claims 
against the testator; and if he dies intestate, it de- 
scends to the widow or heirs. Johnson v. Harrison, 
Adm’r. 

2. Surplus after sale under mortgage.— If the deceased 
die intestate without a family, and it becomes neces- 
sary to sell the homestead to satisfy a lien upon it, the 
surplus proceeds must be distributed according to law, 
and are not subject to the general debts of the estate. 
Ib. 

3. Division of homestead lot.— Where the homestead 
consists of forty acres of agricultural land with the 
dwelling-house thereon, and the owner devises a part 
of the forty acres, including the dwelling-house and its 
appurtenances, this does not divest the remainder of 
the forty acres of the character of homestead, or make 
it liable for the testator’s debts. Ib. 

PARTNERSHIP. 


Agreement as to dissolution.—N., being engaged in 
an insurance and real estate business, sold one-half 
his interest therein to R., and they entered into a 
written contract to carry on the business as partners, 
with a stipulation that in case of a dissolution, ‘‘ the 
party continuing the business’ should pay ‘‘ the re- 
tiring party’ a certain sum. After the firm had car- 
ried on the business some years, the partnership was 
dissolved in consequence of a disagreement. At that 
time the real estate business of the firm had become 
small, but they were agents for seven insurance com- 
panies. Several days-before the dissolution, N., with- 
out the knowledge of R., wrote to each of said com- 
panies that he could no longer continue the partner- 
ship, and soliciting for himself the agency of such 
company; and he was made agent for five of them, 
one of the others ceasing to take new risks, and the 
other transferring its agency to a third person. N. 
took from the late office of the firm all the books of 
the companies which had made him their agent, and 
of the one which had ceased to do new business, and 
thereafter transacted their business as the firm had 
formerly done, doing also some land business for a 
customer of the late firm; while R. transacted no in- 
surance or real estate business after the dissolution. 
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It does not appear that R. was ever svlicited to aid N. 
in procuring the agencies of the companies previously 
represented by the firm, nor that he ever objected to 
such transfer. Held, that evidence of these facts 
would sustain a finding of the jury that R. had retired 
from the firm; that N. had substantially continued 
the business of the firm; and that R. was entitled to 
recover of N. the sum named in the contract. It was 
not essential to R.’s right of action that he should 
show any agreement or understanding between himself 
and N. that the former should retire from the busi- 
ness of the firm, and the latter continue it. Read v. 
Nevitt. 


SALE. 

1. Conditional sale: return within reasonable time.— 
Upon the sale of a machine designed for a special use, 
whether it be a sale on trial, or an absolute sale with 
express or implied warranty, the vendee, if he wishes 
to rescind the contract on the ground that the machine 
is not well adapted to the use, must return or offer to 
return it within a reasonable time. The question in 
such cases as to what is a reasonable time depends to 
some extent on the circumstances of each case, and is 
generally for the jury; yet the delay may be so long 
continued, that the court will, as a matter of law, hold 
the offer to return too late. Paige v. McMillan. 

2. What is a reasonable time within which to return. 
— Plaintiff sold defendant a “‘ gang edger,” with con- 
dition that defendant should have a right to return it 
if it was not properly constructed and did not work 
well. It was shipped to defendant July 8th, put up 
for use as early as August 15th, and used until October 
1st, and defendant did not notify plaintiff until No- 
vember 14th that it did not work well and was subject 
to plaintiff's order. Held, that these facts show laches 
in the defendant, by which he lost the right to return 
the machine, and the facts that plaintiff's manufactory 
was in Oshkosh, and that defendant’s mill was about 
37 miles from Stevens’ Point, and distant from the rail- 
road to which the machine would have to be taken 
for transportation to Oshkosh, do not prevent this re- 
sult. Ib. 

3. Of real estate: misrepresentation.— Where, in a 
negotiation for the sale of land, the vendor points out 
to the vendee, as the subject of the proposed sale, land 
belonging to another person, and the vendee accepts a 
deed of land belonging to the vendor, supposing it to 
be the land so pointed out, the vendee may recover 
damages resulting from the misrepresentation, with- 
out proof of any fraudulent intent therein. Bird v. 
Kleiner. 

4. Contract for sale of logs: when title passes.— A 
contract for the sale of logs declares that M. * has this 
day sold”’ the same to D.; describes them as a specific 
lot of logs lying in a certain designated place; states 
that D. is to take them all, and that they are to be 
scaled ‘*where they now lie and before they are re- 
moved ;”’ states the estimated number of feet, and the 
price per thousand; acknowledges the delivery to M. 
of a horse at a certain price in part payment; and 
provides for payment of an installment of the balance 
in two weeks, of another installment when D. could 
get said logs into a certain river, and of the remain- 
der, with interest, in four months; but that if D. 
should fail to get the logs into the river that fall, then 
the two last-named payments should be deferred until 
he should be able, with due diligence, to get the logs 
into said river. Before the logs were removed or 
scaled, they were destroyed by fire; but D. had previ- 





ously made a further payment thereon. Held, that 
the contract was a sale in presenti, and the title of the 
logs in D. when they were destroyed. Morrow v. 
Delaney. 

STATUTE OF FRAUDS. 

Rescission of valid written contract by parol.— After 
an absolute sale and written assignment of all the 
vendor’s interest in a land contract, a subsequent 
parol agreement between the parties that such assign- 
ment should be rescinded, or that the contract as- 
signed should be held by the assignee merely as a se- 
curity for moneys due or to become due from the as- 
signor, is void under the statute of frauds. (Sweet v. 
Mitchell, 15 Wis. 642; Kent v. Agard, 24 id. 378; Kent 
v. Lasley, id. 654, and Wilcox v. Bates, 26 id. 466, distin- 
guished.) Richardson v. Johnson. 

STATUTORY CONSTRUCTION. 

What is becoming ‘‘ incapable,” etc.: defalcation and 
absconding.— The statute (R. S., chap. 113, § 125) au- 
thorizes the county board of supervisors to appoint a 
suitable person to fill the office of county treasurer, in 
case that office shall become vacant, or in case the 
treasurer, ‘‘ from any cause, shall become incapable of 
discharging the duties of the office ’’ Held, that a 
county treasurer who has absconded from the State 
and is a fugitive from justice, is ‘‘ incapable of dis- 
charging the duties of the office,’’ within the meaning 
of the statute. It would seem, also, that the same result 
would follow if a county treasurer should refuse or be 
unable, on lawful demand and without color of legal 
excuse, to pay over money received by him virtute 
officii. But this is not decided. Supervisors of Wash- 
ington Co. v. Senier. 

WARRANTY. 


Knowledge of vendor as to use intended.—In an ac- 
tion for damages for the spoiling of tomatoes put up 
by plaintiff in jugs purchased of defendant, the issues 
being, whether the damage was caused by defects in 
the jugs, and if so, whether the defects were such as 
constituted a breach of defendant’s warranty, the 
court charged the jury that all disputed facts in the 
case were ‘*to be determined by the preponderance of 
the testimony,’’ and refused an instruction asked by 
defendant, that it devolved upon plaintiff to show ‘by 
downright evidence’’ that the damage was caused by 
defects in the jugs. Held,no error. Where a vendor, 
selling goods which he knows to be designed by the 
vendee for a particular use, warrants them to be ** per- 
fect,” this must be construed to mean that they are 
perfect. for the use intended ; and parol evidence of the 
vendor’s knowledge of the intended use is admissible 
to explain such a warranty in writing. Roe v. Bach- 


eldor. 
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BOOK NOTICES. 


BLANCHARD & WeEKS’ LEADING CASES ON MINES. 


The Law of Mines, Minerals and Mining Water Rights. A 
collection of select and leading cases on Mines, Mine- 
rals and Mining Water — .% with notes. By George 
A. Blanchard and Edward P. Weeks. San Francisco: 
Sumner Whitney & Co., 1877. 

E judge this to be a very useful work to those 
engaged in mining controversies, and one that 

has long been needed. The decisions and law upon 
the subjects treated has heretofore been to a great ex- 
tent inaccessible to the profession. Derived from 
widely different sources, much of it having no affinity 
with the ordinary rules governing other kinds of 
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property and rights, and to a great extent coming into 
need only in a few localities, this law has grown into 
importance almost without notice by the lawyers 
away from the mining districts. There have been 
treatises issued relating to it, but heretofore no collec- 
tion of cases or compilation of the rules resulting from 
diverse systems of general law which from time to time 
haye governed those sections of our country where 
chiefly the precious metals ure found, has appeared. 
The plan of the gentlemen who have prepared this vol- 
ume is to devote each chapter toa topic; giving a lead- 
ing case and appending a statement of the general and 
particular principles relating to such topic in the form 
of notes. Thus in chapter IV, which is devoted to 
the subject of ‘‘ Custom and prescription in general,” 
the leading case is Perley v. Langley (7 N. H. 233), and 
the incidents of the topic discussed are Requisites of 
a Custom, Reasonableness, Proof, Copyhold Customs, 
Profit in alieno solo and several other more or less im- 
portant matters of the same nature. The book itself 
is divided into two parts, the first treating of the law 
of Mines and Minerals, and the second of Mining 
Water Rights. In the first part the topics are Defi- 
nitions, The general right of property in mines and 
minerals, including mines under the sea shore, Sover- 
eign rights as to mines, etc., in France, Spain, Mexico 
and the United States, Custom and prescription in 
general, The mining customs of the western States 
and Territories, Mining claims on public lands, etc., 
Possession and occupancy in western States, etc., Lo- 
cation under western mining customs, Abandonment 
and forfeiture, and several chapters are devoted to 
Finances, mortgages, transfers, contracts and leases 
mining stocks. Chapter X VIIL is upon the important 
subject of injuries from mining operations and the 
appropriate remedies, and is a very well-considered 
treatise upon that subject. The chapters in Part IL 
are devoted to these topics, Common law of running 
water and riparian ownership, Doctrine of prior ap- 
propriation, Subterranean streams and percolating 
waters, Artificial water-courses. The volume contains 
a table of cases cited, a glossary of terms, and is well 
indexed. The mechanical execution of the book is 
good. — 


BisPHAM’S KERR ON RECEIVERS. 


A Treatise on the Law and Practice as to Receivers appointed 
by the Court of Chancery. By William Williamson Kerr, 
of Lincoln’s Inn, Barrister at Law. With Notes and 
References to American Authorities. 
Tucker Bispham. Second American edition. 
delphia: Kay & Brother, 1877. 

A work on Receivers comes very appropriately at the 
present time when most of the railroad and insurance 
companies are passing into the control of these officers 
of the court. The work before us is already well known 
to the profession, this being the second American 
edition. This edition contains references to American 
aud English authorities down to the present time, and 
embraces some decisions which had been omitted 
from the first edition. Numerous notes are given by 
the American editor, adding much to the value of the 
original work, and adapting it to the needs of our own 
practitioners. The editor has added an appendix of 
forms drawn principally from Seton on Decrees, but 
which has been made up somewhat from cases in ac- 
tual practice in this country. The book contains an 
excellent index and table of cases cited, and will be 
found a valuable assistant to receivers and counsel 
who have occasion to deal with the matters therein 
treated. The book is well printed and bound. 


By George 
Phila- 








CORRESPONDENCE. 


PADDED REPORTS. 
To the Editor of the Albany Law Journal: 


S:r—I have just received the sixth and last number 
of Vol. I of Abbott’s New Cases. In it one case only 
is reported and over seventy pages are taken up with 
a digest of all cases of law and practice in the State 
decided during the time covered by the volume. The 
digest is arranged like Abbott’s Digest, and we have 
every reason to believe that in ashort time we shall be 
asked to buy a supplement to that digest, which will 
contain the same matter used to make up this volume. 
It was bad enough to have the series of reports, but 
to pad the volumes with matter which must be had in 
another shape is a little too bad. M. 


——__>___—_ 


BENCH AND BAR. 


Dennis Bowen, a prominent lawyer of Buf- 
falo, died in that city last week, aged fifty-five years. 


R. P. C. Emmons, formerly Attorney-Gen- 
eral of Florida, died in that State a short time since. 


William L. Morris, a New York lawyer, has 
held the office of Commissioner of Deeds in that city 
for fifty-nine years. He was first appointed by DeWitt 
Clinton, and was a few weeks ago re-appointed by the 
board of aldermen for the sixtieth time. He is eighty- 
two years of age, and in vigorous health. 


A gallant captain was up for his final ex- 
amination before a well-known English judge in bank- 
ruptcy, and, as it was manifest that his creditors had 
been very badly used, the judge, in giving him his 
discharge, felt it incumbent upon him to administer a 
grave rebuke to the bankrupt. ‘I hope, sir,’ he said, 
with judicial solemnity, ‘‘ 1 shall never see you here 
again.”’ ‘ Oh,’ returned the jocular bankrupt, ** but 
you will, though, I can tell you! Why, you don't 
suppose we pay you five thousand a year for nothing.” 


The Hon. A. H. Stephens has entirely recov- 
ered from his recent illness, though he hardly looks a 
well man. Naturally small, he has wasted, withered 
and shriveled, until in weight and size he is a feeble 
child. His face is of a yellow ivory tint, seamed and 
crossed with a net-work of fine wrinkles, but his little 
blue eyes have a snap and light of their own that sick- 
ness cannot destroy. He made a singular figure in the 
Supreme Court the other day, arguing before that 
august body seated in his arm-chair. 


Mr. Evarts in the Court of Appeals the 
other day told a story illustrating the comiéal com- 
placency with which the Elevated Railway counsel 
viewed the damage to property-owners involved in 
building such roads. An Irish landlord traveling on 
the Continent received from his bailiff a letter saying 
that the tenants insisted that the rents they were called 
upon to pay were too high, and that they went so far 
as to threaten to shoot him if he did not obtain a re- 
duction from his principal. The landlord promptly 
wrote back to the bailiff: ‘Say to the tenants that [ 
will not come down a penny, and assure them that the 
threat they make shall not influence we in the slight- 
est degree.”’ 


Serjeant Sayer, an eminent practitioner of 
Lord Mansfield’s time, went the circuit for some judge 
who was indisposed. Afterward, he was imprudent 
enough to move, as counsel, to have a new trial of a 
cause heard before himself, for a misdirection by the 


Judge. Lord Mansfield said: ** Brother Sayer, there 
is an Act of Parliament which, in such a matter as was 
before you, gave you discretion to act as you thought 
right.””. * No, my Lord,” said the Serjeant, “I had no 
discretion.” ** You may be right, Brother,’’ replied 
Lord Manstield, **for lam afraid even au Act of Par- 
liament could not give you discretion.” 
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OBITUARY. 


Enoca H. RosexkrRans. 


NOCH H. ROSEKRANS died at his residence in 

Glens Falls, on the Ist inst. He held the position 

of Supreme Court Justice for the fourth judicial dis- 

trict for sixteen years, from 1856 to 1872, during one 

year of the time sitting upon the Court of Appeals 

Bench. He was considered an able lawyer, and was 
also a successful business man. 


Samvuet L. Epwarps. 


We are indebted to a valued correspondent for 
notices of Hon. Samuel L. Edwards, who died at 
Manlius, N. Y., on the 7th ult. The deceased gentle- 
man was one of the oldest members of the Onondaga 
bar. He was born in the town of Old Fairfield, Coun., 
February 14, 1789, was graduated at Yale College in 
1812, and shortly thereafter removed to Manlius. He 
was admitted to the bar as attorney in October, 1815. 
He held various offices, the principal being Judge of 
the Court of Common Pleas, Member of Assembly 
and Senator. 





——_—_.____— 
COURT OF APPEALS DECISIONS. 


following decisions were handed down in the 
ew York Court of Appeals on Friday, April 
27, 1877: 

Judgment affirmed — Haynerv. The American Popu- 
lar Life Insurance Co.; De Wolf v. Williams; Davis 
v. Bechstein; Schanck v. The Mayor, etc., of New 
York; Taylor v. Barnes and ano.— Judgment re- 
versed and new trial ordered, costs to abide event — 
Wehle v. Haviland et al. 

The court adjourned until Monday, May 21, 1877. 
—_>—____—_- 


NOTES. 


NEW monthly publication, issued at Nashville, 

Tennessee, and entitled The Legal Reporter, has just 
made its appearance in the field of legal journalism. 
The chief purpose of this serial is the early publication 
of the decisions of the Supreme Court of Tennessee. It 
will not, however, confine itself to this alone, but will 
give opinions of value from other courts and iuforma- 
tion of general interest to the legal profession. It is 
in the form of a magazine, the first number contain- 
ing 36 pages. It contains sixteen opinions in full and 
several pages of abstracts. The reporting of cases is 
well done, and the selection of abstracts judicious, 
The new publication will prove of much value to the 
bar of Teunessee and neighboring States. 


The Missouri legislature has passed an act allowing 
criminal defendants to testify in their own behalf.—— 
Ex-Senator Boutwell, who was appointed by the 
President commissioner to edit the new edition of 
the Revised Statutes, has been industriously employed 
upon the work ever since he received his commission. 
He has already completed the annotation of the con- 
stitution of the United States required by the statute, 
giving references to all decisions of the Supreme Court 
bearing upon its provisions. It is expected that the 
whole work will be completed by January next. 

The following rule in bankruptcy was made by the 
United States District Court for the Southern District 
of New York, on the 25th ult.: ‘A cause in bank- 





ruptcy is not deemed to be finally disposed of until 
an order is entered in the District Court declaring its 
termination. After the expiration of seven months 
from the adjudication of bankruptcy and of two 
months from the final passing of the accounts of the 
assignees in bankruptcy under section 5096 of the Re- 
vised Statutes and on the certificates of the clerk and 
register in charge of the case that no proceedings in the 
bankruptcy remains pending undetermined, and on 
the application of the assignee in bankruptcy or of any 
creditor who has proved his debt, such order may on 
notice to the bankrupt be entered.”’ 


A correspondent of the Boston Transcript refers 
pleasantly to a reception given by Judge Bradley to 
the students of the Harvard Law School as a welcome 
exception to the exclusiveness of Cambridge social 
life. The unrestricted conversation of the students 
with the professors reminded him of the pleasant re- 
unions so frequent at German universities, where 
sprightly anecdotes and agreeable reminiscences tend 
to awaken reciprocal interest and to dispel the oppress- 
ive austerity of the lecture-room. The best thing in 
the education of the law school is this: it raises the 
tone of the student. He is brought face to face with 
educated men; he breathes for years an atmosphere 
of culture; and when he leaves the school he is a man 
of finer fiber than he was wheu he entered. Profess- 
ors and students cannot be brought together too 
often outside of the class-roonis. 

Under the provisions of an act of the New Jersey 
legislature, approved February 28, 1877, the law and 
equity reports of that State are required to be pub- 
lished in parts. In compliance with this act the re- 
porter, John H. Stewart, Esq., has issued the first part 
of the first volume of Stewart’s Reports (28 N. J. Kq.). 
This part contains opinions delivered in the Court of 
Chancery and in the Prerogative Court at*February 
term, 1877, and in the Court of Errors and Appeals at 
March term, 1877. It will thus be seen that Mr. Stew- 
art issues his reports more promptly than any other 
official reporter in the country. This, together with the 
excellent manner in which the work of reporting is 
done (the head-notes being carefully prepared and 
valuable annotations being appended to many of the 
cuses) must be exceedingly gratifying to the bar of 
New Jersey. 


We frequently hear of individuals who have enorm- 
ous fortunes awaiting them in England. As a rule 
these fortunes are myths, but we have here a genuine 
fortune awaiting the Blake family, as is stated in a 
letter from Mr. Edward Preston, of 1, Great College 
street, Westminster, London, 8S. W. Mrs. Helen 
Blake, of Earl’s terrace, Kensington, died in Septem- 
ber last intestate, a widow, and without any known 
next of kin, leaving personalty to the value of £140,000, 
or thereabouts. The Treasury Solicitor took posses- 
sion on behalf of the Crown, and issued advertise- 
ments for the next of kin, but none seem to have as 
yet appeared, as letters of administration were granted 
to the Crown Solicitor on the 14th of April. Of course 
it is just possible that next of kin may come in, as 
they did under an advertisement issued by the Crown 
in Mrs. Mangin Brown’s case, another similar case 
of intestacy occurring a short time ago.— The gov- 
ernor of Vermont has reprieved John P. Phair until 
the first Friday in April, 1879. 
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CURRENT TOPICS. 


NUMBER of the business men of New York 

have signed a petition against making the 
Court of Arbitration in New York city dependent 
upon fees for its support. The grounds taken are 
that experience has proved the great advantage of 
such a court for the swift disposition of commercial 
disputes, and that no court is ever self-supporting. 
Our impression is that the petitioners are mistaken 
in both of their assertions. From what we are able 
to learn, the experiment of courts of arbitration has 
not proved a success in this State, nor elsewhere, 
where the common law prevails. As an instance of 
a self-supporting court, we need only name that of 
justice of the peace. The public are called upon 
to compensate this officer only when he performs 
duties other than those connected with the trial of 
civil causes. If the tribunal of arbitration is so 
useful, it must transact considerable business, and 
ought to take in fees enough to support itself, and 
those who appeal to it cannot put in the plea of in- 
ability to pay a reasonable sum to have their dif- 
ferences adjusted. 


The Conference Committee on the new Code have 
agreed to report in favor, first, of an act suspending 
the operation of the new Code until September 1st 
next; second, of the adoption of the nine chap- 
ters reported this year, and which complete that 
part of the revision relating to procedure, to take 
effect at the same time; and third, of the adoption 
of the amendments proposed by the Senate Judiciary 
Committee, and of the repealing act. Should the 
two houses act upon this report, which is probable, 
all rights acquired during the interval the new Code 
was in operation will be protected, and the old 
Code restored until September. 


The Code of Remedial Justice took the pench and 
bar of the State by surprise for two reasons: no 
one expected that it was coming so soon, and it was 
believed to work a much greater change in pro- 
cedure than it in fact does. During the time it 
has remained in force, most lawyers who have a 
reasonable amount of practice have become familiar 
with its provisions, and are less anxious for repeal 
or suspension than they were at first. There is, 
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however, a strong feeling manifested in favor of the 
old code, which, if it had taken shape a year ago, 
would have prevented the enactment of the present 
one, and which may yet effect its repeal or material 
modification. The impression that the present act 
makes an entire change in the system of procedure 
has also taken possession of many members of the 
bar not over-supplied with business, but taking a 
great interest in legislation affecting litigation, and 
these will be satisfied only by a restoration of the old 
procedure. There are, however, some serious diffi- 
culties experienced by those having litigation pend- 
ing on the ist of May. Some legislation may be 
essential to remove these difficulties, and so to 
speak, bridge over the chasm between the old and 
new systems. That the Code itself will also be 
very largely amended if it remains in force, is on 
every side conceded. This fact has a tendency to 
prevent examination of its provisions further than 
is necessary for immediate purposes, the practitioner 
fearing that if he studies up the law as it now is, it 
will be labor lost, and will only tend to confuse him 
as to the practice finally established. Whatever 
may result from the action the profession is taking 
in the matter, the month will be memorable in the 
history of procedure in this State. 


Mr. David Dudley Field, at the meeting of the 
New York bar, on the 4th inst., expressed most 
clearly and tersely the objections which lie to the 
continuance in its present form of the Code of 
Remedial Justice. The legislature of 1876, which 
enacted the law by which it came into effect, did 
not examine this Code, as is apparent by the cir- 
cumstance that so many amendments have been 
deemed necessary to fit it for use. Some two 
hundred and seventy-five amendments, involving 
between three hundred and four hundred changes, 
have been proposed by the senate judiciary com- 
mittee, and these are essential for the proper 
operation of the Code. The Code is incomplete, 
and the chapters already enacted ought not, stand- 
ing by themselves, to remain the law. Some points 
of detail, such as inability to unite in a com- 
plaint, a cause of action to be tried by a jury, and 
one to be tried by the court, and the absurdities 
contained in the provisions of sections 212, 364 and 
458 were mentioned, and the necessity of an inter- 
val between the time when such amendments as 
should be made were enacted, and that when they 
should go into effect was shown. A strong reason 
for the allowance of such an interval exists in the 
fact that it is essential that the amendments 
be incorporated into the Code, and time will be 
necessary for the purpose. While the profession 
may have had time to become familiar with the 
present Code, they have not with it as affected by 
the necessary amendments. Mr. Field thought the 
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remedy for the situation could only be found in one 
of two ways, either by a repeal of the act now in 
force, or a suspension of its action for a certain 
time. 


A bill pending in the legislature, having for its 
object the abolition of the Marine Court of New 
York, is attracting considerable local attention. 
There have been many charges made against the 
court mentioned, and its methods of business, some 
of which may have had reason, while others were 
undoubtedly based on want of success in litigation 
before it. The legislature ought, however, to be 
sure, before it does away with the institution, that 
it can make provision for something better to take 
its place. If the result should be merely a substitu- 
tion of one bad court for another, the matter might 
as well be let alone. Such faults as have shown 
themselves in the Marine Court come not from the 
tribunal itself, but from the elective judiciary sys- 
tem. There is a possibility, however, of modify- 
ing the evils which are liable to arise from that sys- 
tem, and that is by the united action of the bar. 
If the bar of New York city was as well organized 
as the medical profession of any school of medicine, 
irregularities in the inferior courts would be pre- 
vented, and the bench kept free from incompetent 
occupants. 


The executive council of the Iowa State Bar Asse- 
ciation, in acircular issued by it to the members of the 
bar of that State, takes the same ground heretofore 
advocated by us, namely, that an organization of this 
kind should embrace the entire bar. This associa- 
tion which we believe to be the pioneer State organi- 
zation, it having been formed in 1874, already has 
three hundred members. An effort is now being made 
to enroll the entire bar of the State, the executive 
council saying that the association ‘will not have 
discharged fully its first duty until it has at least 
extended a direct invitation to every worthy mem- 
ber of the profession in the State to join its ranks.” 
We have no doubt of the future of the Iowa asso- 
ciation. 


Lord Chief Justice Cockburn, in a letter to Judge 
Dillon, acknowledging the receipt of the last-named 
gentleman's well-known work on Municipal Corpora- 
tions, states that ‘‘ There is scarcely a discussion of 
any importance in which American decisions and 
American authors are not cited, and the judgments 
and dicta of a Marshall or a Story are as familiar to 
us as those of a Mansfield or an Ellenborough.” 
The English law papers take exception to this state- 
ment as to the value of American decisions, though 
the Solicitors’ Journal says that they are utilized 
there, not merely as authorities, but ‘‘as a quarry 
from which counsel hew out arguments, the origin 
of which they do not always acknowledge.” The 





same paper adds further, that if a careful investiga- 
tion were made ‘‘ of the admirable arguments which 
appear in the various law reports on certain branches 
of the law, we have a strong suspicion that a trans- 
atlantic parentage would be found for many of 
them.” The Irish Law Times, however, indorses 
the opinion of the Lord Chief Justice, and says 
that it is ‘‘to be wished that American adjudica- 
tions were more generally known in this country.” 
American cases have in times past been sometimes 
spoken slightingly of by English judges and law- 
yers, but we think they are now regarded by the 
bench and bar of England with a higher respect 
than those of any other foreign country. 


In the legislature during the past week the only 
business of any general interest to the profession 
was the passage by the Assembly of a bill amend- 
ing the law as to bank taxation, and the veto by 
the Governor of the bill allowing women to hold 
school offices. The Governor has vetoed a number of 
special bills, but, notwithstanding this check upon 
legislation, two hundred and thirty-nine approved 
acts of this session had reached the Secretary of 
State’s office on the 8th inst. A new Conference 
Committee has been appointed in both houses to 
take care of the Code amendments, The bill relat- 
ing to the Court of Appeals reporter is said to be 
dead, for this year. 


a 
NOTES OF CASES. 


[* the case of Stoudinger v. City of Newark, 1 

Stew. (N. J.) 187, decided by the New Jersey 
Court of Chancery, at the February term, 1877, it is 
held that if land be dedicated to the public for the 
purposes of a street, and it is accepted, the public 
right is complete, and the land may be appropriated 
to any use to which a street, acquired in any other 
mode, can lawfully be put. It is also held that the 
streets of a city may be lawfully used for the con- 
struction of sewers, whether the public right was 
acquired by condemnation or dedication. For what 
purposes the public may use a highway in which it 
has only the usual easement is sometimes a difficult 
question, but it seems to be conceded that the main- 
tenance of a sewer is included in the uses to which 
it may be put. In Boston v. Richardson, 13 Allen, 
146, the court say, “‘ Whenever land is taken for 
public use as a highway, and due compensation 
made, the public have a right to make any use of 
the land directly or incidentally conducive to the 
enjoyment of the public easement, and such uses 
clearly include the making of culverts, drains and 
sewers, for the cleaning of the streets, and the ac- 
commodation of the inhabitants on either side.” 
See also to the same effect, Chapman v. Alb. & Schen. 
R. R. Co., 10 Barb. 360; Milhau v. Sharpe, 15 id. 
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210; Dillon on Mun. Corp., § 544; Angell on High- 
ways, 216. A street or horse railroad has been de- 
cided to be among the uses to which the public 
may put a street. Hinchman v. Paterson H. R. R. 
Co., 2 C. E. Gr. 75; Pat. & Pas. H. R. R. Co. v. City 
of Paterson, 9 id, 158. But see Wash. Cem. v. Prosp. 
Park & 0. I. R. R. Co., 15 Alb. L. J. 289, recently 
decided by the New York Court of Appeals. Here 
an act authorized the laying out of a public avenue 
and the construction of a railroad therein. The ex- 
pense of opening and improving the avenue was 
assessed upon adjoining lands, and the defendant 
was authorized to lay its tracks therein, but was not 
required to contribute toward the expense men- 
tioned, The court held that the track could not be 
laid by defendant without the consent of the pro- 
prietors of the soil, or until proceedings for condem- 
nation were taken and compensation paid. See also, 
as to gas pipes, Bloomfield Gas Light Co. v. Calkins, 
62 N. Y. 386. As to sewers, see Washburn Co. v. 
Worcester, 116 Mass. 458; Workman v. Worcester, 
118 id. 168; Munn v. Pittsburg, 40 Penn. St. 364; 
O’Brien v. St. Paul, 18 Minn. 176; Thurston v. St 
Joseph, 51 Mo. 510. 


The duty of owners of premises toward infants 
trespassing thereon was considered in the case of 


Philada. Hydraulic Works Company v. Orr, 3 Week. 
N. Cas. 552, recently decided by the Supreme Court 
of Pennsylvania. The plaintiff in error, the com- 
pany mentioned, was the owner of a private alley 
abutting on the highway, and constructed in it a 
moveable platform, twenty-four feet back from the 
street. At the entrance of the alley were gates in- 
scribed with the words ‘‘ Private” and ‘‘ No admit- 
tance.” The gates were sometimes open and some- 
times shut. The platform weighed eight or nine hun- 
dred pounds, and worked upon a hinge projecting 
from a wall. When it was raised it rested against 
the wali, was counterpoised simply by its own 
weight. On one occasion when the gates were open 
the son of the defendant in error, a child of six 
years, went into the alley and pulled over this plat- 
form which weighed six or seven hundred pounds 
upon himself, injuring him so that he died. In this 
action for damage, sustained by such death, the 
court held the question of the negligence of the 
company was properly submitted to the jury. 
Paxon, J., however, dissented, on the ground that 
the child was a trespasser. The court does, indeed, 
carry the exception made in favor of children 
trespassing, to an extreme point. The company had 
taken a very great precaution to prevent the public 
from going into danger by providing gates, which 
were sometimes shut, but which, open or shut, con- 
The fact 
that some children will not obey such a warning in- 
dicates, if any thing, that they have not been prop- 


| condition. 





erly trained, and certainly ought not to furnish a 
ground for an action by their parents for loss from 
the results of disobedience. The case of Keffe v. 
Mil. & St. Paul R. R. Co., 18 Am. Rep. 393, carries the 
doctrine of liability in such cases far enough. In 
that case the injury was caused by aturn-table which 
was left unguarded in an exposed place, and which 
was very attractive to children as a plaything. See 
also note to Pennsylvania R. R. Co. v. Morgan, 14 
Alb. L. J. 335, and cases cited; Hargraves v. Deacon, 
25 Mich. 6; Zoebisch v. Tarbell, 10 Allen, 385; Barnes 
v. Ward, 67 Eng. C. L. Rep. 392; Hounsell v. Smith, 
97 id. 731; Gautrett v. Edgerton, L. R., 2 C. P. 871; 
Hughes v. Macfie, 2 H. & C. 744; Mangan v. Atterton, 
L. R., 1 Exch, 239. 


Boyd v. Wilson, 3 Week. Not. Cas. 521, and War- 
ren Vv. Philadelphia Coal Oo., id. 525, decided by the 
Supreme Court of Pennsylvania, the former on the 
5th of February and the latter on the 30th of March, 
1877, present another phase of the doctrine of im- 
plied warranty, which we considered in a note to 
Randall v. Newson, ante, page 323. In the case first 
referred to a broker effected a sale for plaintiffs to 
defendants, who were retail dealers, of 850 cases of 
what was described as ‘‘ King’s brand” of canned 
corn. The defendants had first been furnished with 
three of the cans for trial, and found them in perfect 
No express warranty of the corn to be 
delivered was made, nor was fraud shown. Part of 
the lot proving bad, defendants refused to accept 
the balance. The action was brought for the 
purchase price of the whole. The court held that 
there was no warranty as to the quality, and that, 
therefore, plaintiff was entitled to recover. In 
the second case, plaintiff below, who had previously 
sold coal to defendant below, offered to sell him a 
lot at a certain price, accompanying the offer with 
a statement that it was of the same quality as that 
previously furnished. Defendant agreed to take it, 
but said if it was not good he did not want it. The 
coal was delivered, and an action was brought for the 
price. The court held that defendant was entitled 
to show that the coal was not as good as that pre- 
viously furnished. The distinction between the two 
cases is clear, though at first glance the position of the 
vendee in one would seem to be no better than that 
in the other. In the last-mentioned case there was 
a stipulation as to quality, which had the effect of a 
warranty; in the other case there was an implied 
stipulation as to quality, but no warranty could be 
founded on this, In other words, an implied war- 
ranty can be founded upon an express stipulation, 
but it cannot be founded upon an implied stipula- 
tion, See Chandelor v. Lopus, Cro. Jac. 4 ; Jackson v. 
Wetherell, 7 8. & R. 480; Borrekins v. Bevan, 3 Rawle, 
23; Whitaker v. Eastwick, 25 P. F. Smith, 229; and 
cases cited in note to Randall v. Newson, 15 Alb, L. 
J. 323. 
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RUFUS CHOATE, 
V. 


T= reader of the annexed paper— kindly con- 

tributed to this series by the Rev. Richard 8. 
Storrs, D. D.— will recognize the tribute which the 
events disclosed silently pay to the genius and per- 
sonality of Mr. Choate, the harmony that exists be- 
tween the written and the unwritten eulogy. 

We need not, indeed do not feel at liberty to 
speak of the merits of that contribution; but we 
may be allowed to say that, while we have often 
heard old friends of Mr. Choate speak of the mag- 
netic attraction of his voice and manner, of the fas- 
cination with which others were drawn to him, as by 
some magic spell not to be shaken off or forgotten, 
we never before had so clear a conception of the in- 
fluence of such sovereign qualities. Under the emo- 
tions excited by the reperusal of that paper in the 
silence of this evening hour, we think of Mr. Choate 
as in his old manner, and, through the mazes of 
life, study, service, seem to catch glimpses of him 
everywhere. We can well believe that no.old friend 
of his can take up one of the books he loved so well 
without a sense of his familiar presence, a confron- 
tation as by one of those figures frescoed with such 
art that they turn, face and look upon the beholder 
as he moves. 


But beyond that skill which may be taught and 
learned, more natural, vivid, subtle and enduring, 
richer, higher, holier by far than mere outward dis- 
play or manifestation, was the influence which Mr. 
Choate exerted in forming the taste and style, 
strengthening the loyalty, faith, devotion, judg- 
ment of those who were brought into communion 


with him. We can understand how one thus fa- 
vored and impressed may write as if the voice 
of his long-lost friend could be heard through the 
lapse of years, as if the clouds and shadows of the 
intervening time were swept aside, and as if what 
is related had occurred but yesterday. Thus we 
have the past in rich fruition, and with Chaucer 
may say: ‘‘ Out of the old fields cometh all this new 
corn.” J.N. 


Brookiyn, April 12, 1877. 
My dear Judge: 

I wish that it were in my power to send you such 
reminiscences of Mr. Choate as would be worthy to 
be associated with your excellent articles, and with 
the interesting and valuable letters which you are 
gathering from others. But so many years have 
passed since I had frequent occasion to meet him, 
and my thoughts in the long interval have been so 
closely occupied with the incessant duties of a dif- 
ferent profession, that I could hardly hope to fur- 
nish any thing of incident which other pens have 
not anticipated, or to add a needed line or tint to 
your careful picture. It is a pleasure to me, how- 





ever, and the impulse of a sincere gratitude to one 
who was kind to me in my youth, and whose genius 
and spirit were full to me then of a fine inspiration, 
to record my sense of the extraordinary gifts of the 
man, and of his beautiful and unselfish temper. It 
will hardly be worth while to print what I write. 
If it shall give you any suggestion as to how he ap- 
peared from my point of view, it will have fully 
served its purpose. 

Isaw Mr. Choate for the first time at Amherst, 
nearly forty years ago—I think in 1838,— when he 
tried a case there before referees, his opponent being 
Hon. Isaac C. Bates, then of Northampton. Mr. 
Bates was a man of great personal dignity and grace, 
as well as of commanding ability, whom it was 
always delightful to see and to hear; but one of the 
faculty of the college had incidentally said to me 
that this Mr. Choate was a man who should have 
been a Greek professor, but who somehow had wan- 
dered into the law, and my curiosity was keenly ex- 
cited to see one who read Plato or Demosthenes 
‘with his feet on the fender,” and who still con- 
descended to argue questions of contracts, usury, 
and the title to lands. The details of his argument 
have long since passed from my recollection; but I 
remember, as if it had been yesterday, the power 
which he showed in the cross-examination of some 
specially shrewd and stubborn witnesses, the vigor 
and rapidity of his argumentation, the force of his 
invective, and the exceeding beauty of two or three 
swift touches of description with which he fairly 
illuminated the landscape, with some of whose 
crooked boundary lines his argument was concerned. 
Tones of his voice which I then heard are still in 
my ear; and the unique and mysterious enchantment 
of his presence—his curling locks, dark as the 
raven’s wing; his weird, sad, unworldly eyes; a cer- 
tain remote and solitary air which seemed to invest 
him — stirred my imagination, fastened to him my 
wondering thought. I was reminded of the per- 
sonal effect then produced on me when standing, 
many years after, in the Florentine chapel, before 
the famous bronze statue of Duke Lorenzo, whose 
face 

Is lost in shade; yet, like the basilisk, 
It fascinates, and is intolerable. 

Mr. Choate’s appearance, at that time in his life, 
was potent as a spell over young imaginations. It 
chained the eye, and haunted the memory. One 
longed, yet almost feared, to know him. He ap- 
peared to my fancy a sort of Oriental emir, hardly 
at home in our strange land, who would have spoken 
with more abundant natural freedom in one of the 
greut Semitic dialects, and among whose treasures 
there must be no end of jewels, spiceries, and ines- 
timable mails. 

I afterward heard him many times: in his eulogy 
on President Harrison, for example, in Faneuil Hall, 
in 1841; in several of his political speeches, at one 
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of which, in Boston, I remember still his glancing 
description of the recent nomination of Briggs and 
Reed for governor and lieutenant-governor of Mas- 
sachusetts, as fitly representing the State in its com- 
pleteness: ‘‘ Berkshire and Cape Cod, the mighty 
backbone and the strong right-arm of the old Com- 
monwealth.” I heard him on one Fourth of July 
at Concord, when he followed Webster, Berrien and 
others, in an address of extraordinary force and 
splendor, which fairly whirled upon its feet one of 
the most exacting assemblies that I remember to 
have seen. I not unfrequently heard him in court, 
though not, as it happened, in any one of the causes 
célébres with which his public forensic fame is con- 
spicuously connected. I heard his magnificent eu- 
logy on Webster, at Hanover, in 1853; and I met 
him for the last time, I think, at Salem, in 1856, 
when his genius, wit, and kindly courtesy, seemed 
as abounding and delightful as ever, though the 
shadows on his face and the unfathomed pathos of 
his eye were as impressive as any thing ever seen on 
countenance or Canvas. 

In the autumn of 1840 I was received by Mr. 
Choate as a student in his office, though circum- 
stances forbade at the time my residence in Boston. 
Early in 1841 he was elected to the National Senate, 
as the successor of Mr. Webster; and I thenceforth 
ouly saw him occasionally, though for the following 
year and a half I was all the time pursuing my 
studies under his direction, and at intervals report- 
ing my progress to him. I really knew him better, 
I think, after this transient connection with his office 
had ceased, than while it continued ; and the thought 
has been a pleasant one to me that the church of 
which I have long been the pastor took an impulse 
to its formation from that transcendent address of 
his in New York, in 1843, of which Mr. Van Cott has 
eloquently written. 

The instant and eager boyish admiration with 
which I at first regarded Mr. Choate gave place, as 
I knew him, and as my own mind advanced toward 
maturity, to a more discriminating yet more pro- 
found sense of his varied and prodigal intellectual 
gifts. I can but repeat what others have said. My 
only excuse for repeating it at all is that you have 
asked me, and that my impression is not copied 
from others, but was individual! and first-hand. 

He was a scholar by instinct, and by the determ- 
ining force of his nature, All forms of high intel- 
lectual activity had charm and reward for his sym- 
pathetic and splendid intelligence. He especially 
delighted, however, in history, philosophy, elo- 
quence, and the immense riches of the ancient 
literature. His library was peopled to him with 
living minds. The critical and august procedures 
in history were as evident to him as processions in 
the streets. No solemn and majestic voice had 
spoken, from Athenian bema, in Roman forum, in 
English Parliament, whose tones, even whose vital 





words, did not still echo in his ear. He would have 
made a Greek professor, elegant in scholarship, rich 
in acquisition, energetic and liberal in instruction. 
Iam not aware that he ever made special study of 
theology. He simply took it up, I think, with a 
literary interest, when its great discussions came in 
his way; yet Professor Park once said of him, after 
a half day’s conversation, that ‘‘if he had not been 
the first lawyer of his time, he might have been its 
most eminent theologian.” (It is only fair to add 
that Mr. Choate, knowing nothing of this remark, 
said to the same gentleman— Mr. Lawrence, then 
of Andover —that ‘‘if Professor Park had not been 
the great theologian that he was, he would have 
surpassed any man whom he knew at the American 
bar.”’) 

His relish for thought, and for the powerful ex- 
pression of thought in the most fit and admirable 
words, was only matured by his life-long habit. 
From the crowd in the court-room, the pressure of 
cases, the pursuit of clients, and all the elements 
and the incidents of suits, still quivering with the 
excitement which had searched every nerve in his 
throbbing frame, he retreated to the authors, ancient 
and modern, in whom he delighted; and it was as 
if he had changed the noisy world for another, more 
serene and inspiring. There were the bloom and 
the music that he loved, the clearer lights on state- 
lier shores, the spirits that touched his to expand 
and renewit. He could not go to the White Moun- 
tains, on a four days’ journey, without taking with 
him a trunkfull of books. He was simply true to his 
consciousness in saying that if he were to go to 
Newport for pleasure, without his books, he should 
hang himself before evening. 

Yet with this instinctive delight in learning, and 
in the commerce with illustrious minds to which it 
introduced him, with the constant acquisitions with 
which it enriched him, and the constant impressions 
upon his own intellect which came from eminent 
orators and thinkers, he retained absolutely the 
native peculiarities of a genius as genuine, and cer- 
tainly as striking, as has anywhere appeared among 
American public men. You have contrasted him 
with Macaulay. But in one respect they were cer- 
tainly alike. Both ‘‘carried lightly their load of 
learning.” His mental eye was fine as a microscope 
for almost imperceptible distinctions. He penetrated 
instantly, with affirmative insight, to the secret of 
entangled and complex matters. His logical faculty 
was as keen and expert as if he had never done any 
thing else but state and argue questions of law at 
Nisi Prius, His memory had a grasp which was 
utterly relentless on any principle, fact or phrase; 
while his judgment was as prompt, within its limits 
as sagacious, as if he had never heard of Greek par- 
ticles, and never had read a Latin page. But the 
imagination was certainly supreme in him; while 
his fancy was also as sparkling and exuberant as 
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if no argument had ever been wrought by him in 
its constraining and infrangible links. This made 
his mind not only stimulating but startling, abun- 
dant in surprises, suddenly radiant on far themes, 
He said nothing in a common-place way. A fiash 
of unfamiliar beauty and power was in his slight 
and casual remarks. The reports of some of them 
are still, I suspect, as current in court-rooms as when 
he lived; while, on the larger historical or philo- 
sophical subjects, his sentences, now and then, were 
as literal sunbursts, enlightening half a continent 
with their gleam. He said as little, I should think, 
as any man who ever lived, of like culture and equal 
eminence, on the supreme matters, of God, destiny, 
immortality; but I can easily understand, what I 
used to be told, that when in rare and preéminent 
moods he touched these topics, among intimate 
friends, his words were to the usual words of men 
on similar subjects as superb tropical passion-flowers 
among the duller common growths— purple and 
golden in their hues, while enclosing at their heart 
memorial-signs of the Divine sadness, 

With this sensitive, vigorous, and various genius, 
and these large acquisitions, Mr. Choate threw him- 
self, with all the energy of his strenuous will, into 
his chosen profession of the law. He loved it, and 
he idealized it. He was proud of its history; he 
exulted in its great names. The law was to him 
the expression of the highest justice of the State, 
enlightened and directed by its instructed and intui- 
tive reason. It essentially concerned, therefore, 
the moral life of communities, and of centuries. It 
had immense historical relations. As obtaining 
among us, for example, it was the impalpable vital 
presence which connected our recent fragmentary 
history, our circumscribed American life, with the 
great life of England, and with its renowned and 
crowded annals, back to the time of Edward the 
Confessor and “the common folk-right of the realm ;” 
back, indeed, to the days of King Alfred. He meant 
to be a master of it, by the most exact, profound, 
indefatigable study of statutes, cases, and the prin- 
ciples they involved. I perfectly remember how 
this sovereign and far-reaching view of the law im- 
pressed my thought, stirred my enthusiasm, when I 
first talked with him; how fundamental it was in 
the scheme of study which he outlined before me; 
how incessantly it reappeared whenever I met him. 
He was at one time, certainly, a most searching and 
systematic student of the great Roman law; and no 
novel ever fastened the eyes of its readers as did 
any book which illustrated the principles, the prac- 
tice, or the history of the law, the eyes and mind of 
Mr. Choate. He loved to regard it as radically 
grounded, with whatever imperfections, in the en- 
during cosmical equities, deriving from them its 
virtue and validity. The country had to him his- 
torical importance as the home of a matured and 
ubiquitous law, guarding the weak, avenging the 





humble, restraining and protecting the wealthiest 
and highest. The colonization of the country was 
impressive to him, not so much for its picturesque 
incidents, as because it had brought hither this great 
inheritance, of rights and of rules, acquired through 
ages. The magistrates of the law were venerable to 
him, however plainly inferior to himself in ability 
and learning. The courts were temples of order 
and justice. He spoke only the feeling of his life 
when he said before the legislative committee: ‘I 
never read without a thrill of sublime emotion the 
concluding words of the Bill of Rights—‘to the 
end that this may be a government of laws, and not 
of men.’” 

The application of the law to cases requiring care- 
ful adjudication was, therefore, to him a matter of 
real and serious importance. In connection with it 
he recoiled from no labor, and was impatient of no 
details. The most trivial incidents became critical 
and grave, when they furnished occasions for declar- 
ing and administering those permanent rules of 
social order which had been elaborated through 
centuries of years, for which brave men had fought 
and suffered, and which had their fruit in the peace 
of the State, as they had their life in the supreme 
ethical harmonies. 

I do not at all mean to imply that he was not 
intensely ambitious of success, in whatever cause he 
undertook. Certainly he was; and the fervid pas- 
sion grew with his growth, was more eager with 
each victory, became most intense when his famous 
successes had prejudiced juries, made judges wary 
if not hostile, and rendered future similar victories 
almost impossible. Indeed, his normal rule of 
practice distinctly was, that each party should pre- 
sent his case in its fullest strength, with whatsoever 
could make it persuasive ; so that out of the sharpest 
possible collisions, of argument and of testimony, 
the final result might be adduced. He thought of 
his client, and of nobody else, when he stood for 
him before a tribunal. Every thing that could pos- 
sibly serve that client commanded thereby his zeal- 
ous approval. Every thing that threatened him was 
somehow or other to be overcome. If the floor of 
the court-room had fallen beneath him, unless it had 
stunned him, I am sure that it would not have 
beaten from his mind the thought of his case for 
more than a minute. But in spite of this he had, 
when I knew him, an ideal sense of the majesty of 
the law, of its moral dignity, and its historical office, 
which gave an undertone, delicate and grand, to all 
his common professional work. He could not have 
labored with that intensity which was constant with 
him, except for this inspiriting force; and I do not 
believe that he ever wilfully misrepresented a prin- 
ciple of the law, to serve the client who was to him 
for the passing moment as his own life. Governor 
Bullock once mentioned to me an incident which 
came under his notice when Webster and Choate 





THE ALBANY LAW JOURNAL. 


367 














were antagonists before the court. Mr. Choate had 
lucidly, with great emphasis, stated the law. Mr. 
Webster — than whom a greater master of attitude, 
gesture, and facial expression, never lived — turned 
on him the gaze of his great eye, as if in mournful, 
despairing remonstrance against such a sad and 
strange perversion. ‘‘That is the law, may it please 
your Honor,” thundered Mr. Choate, catching the 
glance, advancing a step, and looking full in Web- 
ster’s face— ‘That 1s the law, in spite of the 
admonishing, the somewhat paternal look, in the 
eye of my illustrious friend!” And it was the law, 
as affirmed by the Court.* 

The fervent enthusiasm with which Mr. Choate 
devoted himself to the trial of his cases could only 
be understood by those who recognized the genius 
of the man, craving exercise and excitement, his 
culture, supplying him with unmeasured resources, 
and this admiration which he felt for the law, with 
its magistrates and tribunals. It had little to do 
with fees, or with applause. It was sometimes 
shown in the unnoticed case, in the small back-office 
of some referee, with no audience present, as fully 
as in the echoing court-room, on a grand field-day. 
I never knew of a mind, of such compass as his, so 
energetic and so affluent, which heated so quickly. 
It was like a superb Corliss-engine, driven for days 
with a bushel of coal. The mere attrition of any 
case, where the facts were in doubt and the princi- 


ples obscure, was enough to set his whole force in 


activity. And the enthusiasm so easily enkindled 
was as enduring as it was instantaneous. It almost 
literally knew no limit. It saw every difficulty, faced 
every juridical danger, snatched every instrument of 
impression, watched the face of every juror, took 
instant suggestion from the eye or even the attitude 
of the judge, felt the subtile force of the general 
feeling pervading the court-room, kept all the facts 
and all the principles ,incessantly in mind, trans- 
figured them all in the radiance of genius, and shot 
his vivid interpretation of all upon the jury, in the 
most plausible, deferential, captivating, command- 
ing utterance, which even lips so skilled and prac- 
tised could attain. Weakness, languor, sickness 
itself, vanished before this invincible spirit. Hag- 
gard, wan, after a night of sleepless suffering, his 
throat sore, his head throbbing, swathed in flannels, 
buried under overcoats, with wrappings around his 
neck, a bandage on his knee, a blister on his chest, 
when he rose for his argument all facts reported by 
witnesses in the case, all the related and governing 





* Such dainty and humorous use of words was constant 
with him. ‘“‘WhenI had been two days on the Rhine,” he 
said t» me at Hanover, “‘I knew the whole river perfectly; 
couldn’t have known it better if I’d been drowned in it.” 
A reputation which had been damaged in the courts was, 
“to make the best of it, sadly tenebrious.”’ His ‘ over- 
worked participle,” his description of the witness testify- 
ing, in a case where a tailor was concerned, “ with an eye to 
pantaloons in the distance,” etc., are well known. 





precedents, all legal principles bearing upon it, all 
passages of history, letters, life, that might illus- 
trate his argument or confound his antagonist’s, 
seemed visibly present to his mind. He thought of 
nothing but jury and verdict. His eloquence was 
then as completely independent of technical rule as 
are screams of passion, or the shouts of a mob. He 
was after a favorable decision of the case as if hisown 
life depended on it. Short, sharp, shattering words 
rattled like volleys before and after resounding sen- 
tences. Language heaped on his lips. Images, 
delicate, homely, startling, blazed upon his pictured 
words. The common court-room became a scene pf 
the most astonishing intellectual action. Judge 
Shaw looked at him as he might have looked at the 
firm-set heavens, glittering with meteors. The 
farmers, mechanics, traders, on the jury, were 
seized, swept forward, stormed upon, with an utter- 
ance so unbounded in variety and energy, sometimes 
so pathetic, sometimes so quaint, sometimes so gro- 
tesque, always so controlling and impellent, as only 
his hearers ever had heard. The velocity of his 
speech was almost unparalleled, yet the poise of 
his mind was as undisturbed as that of the planet; 
and each vague doubt, in either mind, was recog- 
nized and combated, unconscious prejudices were 
delicately conciliated, each tendency toward his 
view of the case was encouraged and confirmed, 
each leaning toward his opponent was found out and 
fought, with a ski!l which other men toiled after in 
vain, which seemed in him a strange inspiration. 

No wonder that he sometimes wrenched the ver- 
dict from unwilling hands, in cases which looked to 
outsiders as desperate as Bonaparte’s charge upon 
the bridge at Arcola! No wonder that his profes- 
sion loved and admired him, with a fervor of feeling 
which twenty years have not diminished, and that 
‘*grace and renown” were felt to have departed 
from darkened court-rooms when his incomparable 
mind and mien were no more present ! No wonder 
that Mr. R. H. Dana said, in substance, at the meet- 
ing of the Bar after his death: ‘‘The great Con- 
queror, unseen and irresistible, has broken into our 
temple, and has carried off the vessels of gold, the 
vessels of silver, the precious stones, and the ivory— 
and we must content ourselves hereafter with vessels 
of wood, and stone, and iron.” , 

I have spoken, my dear Judge, simply of Mr. 
Choate’s intellectual endowments, and of his rare 
mental equipment, as these impressed me more than 
thirty years ago. Of the sweet courtesy of his feel- 
ing and manner in social life, of his constancy to 
his friends, his generosity toward his juniors, his 
unfeigned deference toward the Bench, of his unre- 
sentful spirit toward assailants, his utter want of 
political ambition or pecuniary greed, his chivalrous 
devotion to what he esteemed the best public policy, 
though it severed him from friends and added new 
shadows to his last years, of his blamelessness of 
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life, especially of his habitual respect for the Divine 
Revelation, and for the house and the ordinances of 
worship — of these I retain such happy recollections 
as all those must who chanced then even slightly to 
know him. But I have immensely outrun already 
the intended limits of my letter, and other pens 
must delineate these. I have said enough, I am 
sure, to show you why I am grateful for his influ- 
ence upon me, which was far greater than he knew; 
and why — though I see the limitations of his mind, 
and was never in sympathy with some of his opin- 
ions —I retain his image with a fondness and a 
regret that-never will cease. I cannot think of him 
to-day without being braced against any temptation 
to languor in study or remissness in work; without 
feeling afresh the vastness and the charm of that 
world of thought and of elegant letters in which 
his spirit rejoiced to expatiate; without being con- 
sciously grateful to God that, at the age when I 
took impressions most readily from others, I was 
brought for a time into contact with a mind so re- 
markable as his, so rich in knowledge, and so 
replete with every force, with a temper so engaging, 
with an intellectual enthusiasm so incessant and in- 
spiring. 
Ever, my dear Judge, 
faithfully yours, 


R. 8. Srorrs. 
—_—>___— 


AGREEMENT BETWEEN INDORSER AND 
HOLDER OF NEGOTIABLE 
INSTRUMENT. 


N the case of Davis, Receiver, v. Brown, just decided 
by the Supreme Court of the United States, it is 
held that an indorser of a promissory note is a compe- 
tent witness to prove an agreement in writing made 
with its holder at the time of his indorsement, that he 
shall not be held liable thereon, where the paper has 
not afterward been put into circulation, but is held by 
the party to whom the indorsement was made. The 
case of the Bank of United States v. Dunn, 6 Peters, is 
explained and qualified. In speaking of the opinion 
in this case, the court says the opinion which announ- 
ces the decision proceeds upon two grounds: (1) That 
the evidence would contradict the terms of the instru- 
ment or change their legal import; and (2) that it 
would be against public policy, as tending to destroy 
the credit of commercial paper, to allow one who had 
given it the sanction of his name, and thus added value 
and currency to the instrument, to testify that it was 
executed or indorsed by him under such circumstan- 
ces as to impair his obligation upon it. 

This last position was supported by reference to the 
éelebrated case of Walton v. Shelley, 1 Term. Rep. 296, 
decided in 1786, where the indorser of a promissory 
note was held by the King’s Bench to be inadmissible 
as a witness, on grounds of public policy, to prove the 
note void for usury in its inception; Lord Mansfield 
observing that it was “‘of consequence to mankind 
that uo person should hang out false colors to deceive 
them, by first affixing his signature to a paper, and 
then afterward giving testimony to invalidate it.” 
Aside from the assumed estoppel of the parties from 
their position on the paper, the maxim of the Roman 





law, that one alleging his own turpitude shall be heard 
(nemo allegans suam turpitudinem est audiendus), was 
cited to justify the decision. That maxim was plainly 
misapplied here by the great chief justice, for it is not 
a rule of evidence, but a rule applicable to parties 
seeking to enforce rights founded upon illegal or crim- 
inal considerations. The meaning of the maxim is 
that no one shall be heard in a court of justice to al- 
lege his own turpitude as a foundation of a claim or 
right; it does not import that a man shall not be heard 
who testifies to his own turpitude or criminality; 
however much his testimony may be discredited by 
his character. 

The doctrine of Walton v. Shelley maintained its 
position in the courts of England only for a few years. 
In 1798 it was by the same court overruled in the case 
of Jordaine v. Lashbrooke, 7 Term Rep. 601, Lord 
Kenyon having succeeded Mansfield as chief jus- 
tice. Since then, the rule has prevailed in the 
courts of that country, that a party to any in- 
strument, whether negotiable or not, if other- 
wise qualified, is competent to prove any fact 
affecting its validity; the objection to the witness 
from his connection with the making or circulation of 
the instrument only going to his credibility and not to 
his competency. In this country, there has been much 
diversity of opinion upon the point, some of the State 
courts following the rule of Walton v. Shelley, while 
others have adopted the later English rule. The general 
tendency of decisions here is to disregard all objections 
to the competency of witnesses, and to allow their 
position and character to affect only their credibility. 
This diversity of opinion could not have existed unless 
there were grave reasons for doubting the soundness 
of the original decision. Be that as it may, it has led 
those courts which, on considerations of commercial 
policy, adopted the rule of Wulton v. Shelley, to qualify 
the rule, so as to limit its application strictly to cases 
arising on negotiable bills and notes; and to cases 
where the transaction affecting the validity of the 
paper was not between the parties in suit. The hold- 
ers of commercial paper, who enter into agreements 
or transactions with the makers or indorsers, affecting 
its validity or negotiability, cannot invoke protection 
against the infirmity which they have aided to create. 
There are no considerations of commercial policy 
which can exclude the parties in such cases from testi- 
fying to the facts. Thus, in Fox v. Whitney, 16 Mass. 
118, the Supreme Court of Massachusetts, which had 
previously recognized the rule in Walton v. Shelley, 
held that the rule applied only to a case where a man, 
by putting his name to a negotiable security, had given 
currency and credit to it, and did not apply to a case 
between original parties, where the paper had not been 
put into circulation, and each of the parties was cog- 
nizant of all the facts. This decision meets our con- 
currence, and if it qualifies the decision in the case of 
Bank v. Dunn, we think the qualification a just and 
proper one. The court concludes that an agreement 
like the one mentioned above, and the indorsement, 
taken together, are equivalent, so far as the holder of 
the note is concerned, to an indorsement without re- 
course to the indorser. It further says that the omis- 
sion of indorsers on a series of notes, transferred to 
the holder in settlement of their own note held by 
him, upon an agreement in writing that they should 
not be held liable on their indorsement, to set up the 
agreement as adefense to an action against them, 
brought by the holder on two of the notes, does not 
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preclude them from setting up the agreement in a 
second action by the holder on others of the same 
series of notes. The judgment in the original action 
does not operate as an estoppel against showing the 
existence and validity of the agreement in the second 
action. When a judgment in one action is offered in 
evidence in a subsequent action between the same 
parties upon a different demand, it operates as an es- 
toppel only upon the matter actually at issue and 
determined in the original action; and such matter, 
when not disclosed by the pleadings, must be shown 
by extrinsic evidence. 


_— 


DEEDS AND CONVEYANCES 
FOR VALUE. 


VOLUNTARY 


SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1876. 


BowEN, appellant, v. CHASE ET AL. 


8. conveyed real estate in New York to M. in trust for E., 
his wife, directing M. to pay the rents and profits to E., 
or, at her option, suffer her to rent the same. E. was 
also given power to direct the trustee to rent or sell 
and convey the property and pay her the proceeds, and 
to appoint to whom the property should be conveyed 
after her death. In case of no direction or appoint- 
ment by E. during life the trustee was to convey the 
propesty to her heirs. Held, that the trust created a 
ife estate to the separate use of E., with general power 
of appointment during her life,and on failure of her 
appointment a fee simple in her heirs. 

E., by deed, directed the trustee, upon her demise, to con- 
vey to B.the real estate in question. Subsequently, 
by the appointmént and at the request of E., the trustee 
conveyed the lands to H., who shortly after reconveyed 
the same to the trustee upon the same trusts men- 
tioned in the original deed of trust. Thereafter the 
trustee, at the appointment of E., conveyed the lands to 
P., who reconveyed them to E. All these conveyances 
were voluntary. Thereafter conveyances were made to 
K. and P. of part of the lands, each conveyance being for 
a valuable consideration. Held, that the first deed di- 
recting the conveyance to B. was yalid as against the sub- 
sequent voluntary conveyances, but was not so against 
the conveyances for value to K. and P. 

A conveyance to a purchaser avoids all prior voluntary 
conveyances of the same lands, though as between two 
voluntary conveyances, or two conveyances to pur- 
chasers, the first will take the precedency. 


PPEAL from the Circuit Court of the United 
States for the Southern District of New York. 
The facts appear in the opinion. 

Mr. Justice BRADLEY delivered the opinion of the 
court. 

The principal objects of the bill in this case, which 
was filed in the court below by the appellees, were to 
establish their title to certain lands in the city of New 
York, known as the Stephen Jumel property, and to 
enjoin the appellant from prosecuting certain actions 
of ejectment, one brought by him te recover the prop- 
erty above named, and the others to recover certain 
lands in Saratoga belonging to the late Madame Jumel, 
widow of Stephen Jumel, and claimed by the appel- 
lees by way of satisfaction for certain charges against 
her estate, as well as by conveyance from her supposed 
heirs, children of a deceased sister. 

Stephen Jumel was the owner of a lot at the corner 
of Broadway and Liberty streets, and of several tracts 
of land on Harlem Heights, in the upper part of New 
York city. In 1827 and 1828, by certain mesne con- 
veyances, the greater portion of this property was con- 
veyed to one Michael Werckmeister upon the follow- 
ing trusts, namely: ‘In trust that the said party of 
the second part (Werckmeister) and his heirs, collect 
and receive the rents, issues and profits of the said 
above described and hereby conveyed premises and 
every part and parcel thereof, and pay over the same 





unto Eliza Brown Jumel [the wife of Stephen Jumel 
late of the city of New York, now of Paris in France] 
or, at her election, suffer or permit her to use, occupy 
and possess the said premises, and to have, take, col- 
lect, receive and enjoy the rents and profits thereof, 
to and for her own separate use and benefit, and to 
and for such other uses and purposes as the said Eliza 
Brown Jumel shall please and think fit, at her own 
free will and pleasure, and not subject to the control 
or interference of her present or any future husband, 
and the receipt and receipts of her, the said Eliza 
Brown Jumel, shall at all times be good and sufficient 
discharges for such payments and for such rents and 
profits to him, the said party of the second part, his 
heirs, executors and administrators, and to the per- 
son or persons who are or shall be liable to pay the 
same; and upon this further trust, that the said party 
of the second part or his heirs, lease, demise, let, con- 
vey, assure and dispose of all and singular the said 
above-described premises, with their and every of 
their appurtenances, to such person or persons, for 
such term or terms, on such rent or rents, for such 
price or prices, at such time or times, to such uses, in- 
tents or purposes, and in such manner and form as 
she the said Eliza Brown Jumel, notwithstanding her 
present or any future coverture, as if she were a feme 
sole, shall, by any instrument in writing, executed in 
the presence of any two credible witnesses, order, di- 
rect, limit or appoint; and in case of an absolute sale 
of said premises, or of any part thereof, to pay over the 
purchase-money to the said Eliza Brown Jumel, or in- 
vest the same as she shall order and direct; and upon 
this further trust, upon the decease of the said Eliza 
Brown Jumel, to convey the said above-described 
premises, or such parts thereof as shall not have been 
previously conveyed by the said party of the second 
part, or his heirs, and with respect to which no direc- 
tion or appointment shall be made by the said Eliza 
Brown Jumel in her life-time, to the heirs of said 
Eliza Brown Jumel in fee simple; and pay over to the 
heirs of the said Eliza Brown Jumel such moneys as 
shall remain in the hands or under the control of the 
said party of the second part or his heirs, arising from 
collections of the rents and profits, or of the proceeds 
of the sales of the above-described premises or any 
part thereof.” 

On the 21st day of November, 1828, the said Eliza 
Brown Jumel, by a deed duly executed as required by 
the trust, made an appointment of all the lands con- 
veyed in trust, in the following terms, to wit: ‘‘ Now 
I, the said Eliza Brown Jumel, do hereby direct, order, 
limit and appoint that, immediately after my demise, 
the said Michael Werckmeister or his heirs convey all 
and’ singular the said above-described premises to 
such person or persons, and to such uses and purposes 
as I, the said Eliza Brown Jumel, shall by my last will 
and testament, under my hand, and executed in the 
presence of two or more witnesses, designate and ap- 
point, and for want thereof, then that he convey the 
same to my husband, Stephen Jumel, in case he be 
living, for and during his natural life, subject to an 
annuity, to be charged thereon during his said natural 
life, of six hundred dollars, payable to Mary Jumel 
Bownes, and after the death of my said husband, or in 
case he shall not survive me, then, immediately after 
my own death, to her, the said Mary Jumel Bownes 
and her heirs in fee.”’ 

It is on this trust and appointment that the appel- 
lees rely as the foundation of their title to what is 
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generally known as the Stephen Jumelestate. Mary 
Jumel Bownes, the appointee of the residuary estate, 
was the adopted daughter, or protegé, of Stephen 
Jumel and Madame Jumel his wife, and the reputed 
niece of the latter. In 1832 Mary Jumel Bownes be- 
came the wife of Nelson Chase, and had by him two 
children, Eliza Jumel Pery and William I. Chase, ap- 
pellees in this case. She died in 1843, leaving these 
children her sole heirs at law, in virtue of which they 
claim title to the estate. 

The appellant claims to be an illegitimate son of 
Madame Jumel, born in 1794, before her marriage with 
Stephen Jumel; and by virtue of that relationship, 
and of a statute of New York passed in 1855, enabling 
illegitimate children to inherit from their mother, he 
claims to be her sole heir at law. He resists on vari- 
ous grounds the claims of Mrs. Chase and her heirs 
under the appointment. First, he contends that 
Madame Jumel took a legal estate in fee simple by 
virtue of the trust deed. But if not, then he con- 
tends, secondly, that by certain conveyances and ap- 
pointments made by Madame Jumel under the powers 
contained in the trust deed, the appointment in favor 
of Mrs. Chase was displaced and superseded by other 
estates which inured to Madame Jumel. 

The conveyances and appointments referred to un- 
der the second head are the following: 

First. A conveyance to Alexander Hamilton by 
Werckmeister, the trustee, at the request and by the 
appointment of Madame Jumel, dated the 10th day of 
January, 1834, of ninety-four acres of land at Harlem 
Heights, for the expressed consideration of $15,000. 
On the 2lst day of October, in the same year, this 
property was reconveyed by Hamilton to the trustee 
upon the same trusts declared in the original deed of 
trust. 

Secondly. A conveyance by the trustee, at the in- 
stance and appointment of Madame Jumel, made on 
the 20th day of August, 1842, to one Francis Phillip- 
pon, of a large portion of the estate, for the expressed 
consideration of $100,000; and a reconveyance of the 
same property, on the same day, by Phillippon to 
Madame Jumel in fee, for the expressed considera- 
tion of $1. 

Besides these conveyances, in 1850, a lot of thirty- 
nine acres, being part of the property on Harlem 
Heights, was sold and conveyed to Ambrose W. Kings- 
land; and, in 1853, another lot of three acres, to Isaac 
P. Martin; which conveyances are admitted to have 
been made to actual purchasers for valuable consid- 
eration. 

The effect of these various deeds and conveyances 
is now to be considered. And first, that of the trust 
deeds executed to Werckmeister in 1827 and 1828. 
There were two of these deeds, but the trusts in both 
were precisely the same. 

The limitations of this trust are very clear and plain, 
being of a life estate to the separate use of Eliza 
Brown Jumel (known as Madame Jumel), with a gen- 
eral power of appointment during her life-time, and, 
on failure to make such appointment, to her heirs in 
fee simple. 

The counsel for the appellant contends that this 
trust amounted to a use of the lands, and that under 
the old statute of uses and trusts, it operated to vest 
the legal estate in fee in Madame Jumel. But we 
think that the authorities are very clear, that where a 
trust is thus created for the benefit of a married 
woman for the purpose of giving her the separate use 





and control of lands free from the control of her hus- 
band, it will be sustained; since, to merge the trust in 
the legal estate, or, to speak more properly, to convert 
it into a legal estate, would have the effect of placing 
the property in the husband’s control by virtue of his 
marital rights, and would thus defeat the very pur- 
pose of the trust. Harton v. Harton, 7 T. R. 653; 
Cornish on Uses, 59, §6; Rife v. George, 59 Penn. 393. 

The legal effect of the appointment made by Mad- 
ame Jumel in November, 1828, we do not regard as 
any more doubtful than that of the trust. It was 
manifestly this, that subject to Madame Jumel’s right 
of disposing of the lands by will (which right she re- 
served) and after the termination of her separate in- 
terest for life, the equitable estate in the lands was 
limited to her husband for life, with remainder to 
Mary Jumel Bowunes in fee simple. This is so obvious 
as to reguire no elaboration of argument or discussion. 
The interests limited to Stephen Jumel for life, and to 
Mary Jumel Bownes in fee were immediate vested in- 
terests, though to take effect in possession at a subse- 
quent period, namely, at the death of Madame Jumel, 
and subject to be divested by her reserved power of 
disposing of the lands by will. The circumstance that 
the appointment in their favor is, in form, a direction 
to the trustees to convey to them, does not derogate 
from the vesting quality of their equitable interests in 
the mean time. The conveyance would be necessary 
for the purpose of clothing them with the legal estate. 
Stanley v. Stanley, 16 Ves. 507; Phipps v. Ackers, 9 
Ol. & Fin. 594; 4 Kent’s Com. 204; Radford v. Willis, 
L. R., 12 Eq. Cas. 110; L. R., 7 Chane. App. 11. 

The effect of the Revised Statutes of New York 
upon this trust is next to be considered. The chapter 
which contains the article on Uses and Trusts (1 R. 8. 
727) went into operation on the lst of January, 1830. 
By this article all passive trusts were abolished, and 
the persons entitled to the actual possession of lands, 
and to the receipt of the rents and profits thereof, in 
law or in equity, were to be deemed to have the legal 
estate therein to the same extent as their equitable 
estate; saving, however, the estates of trustees whose 
title was not merely nominal, but was connected with 
some power of actual disposition or management in 
relation to the lands. Future trusts were allowed to 
be created to sell land for the benefit of creditors, or 
to create charges thereon, or to receive the rents and 
profits and apply them to the use of any person for 
life or any shorter term. In construing these provis- 
ions, the courts of New York have held that a trust 
to receive and pay over rents and profits is valid; 
but that a trust for the use and benefit of the benefi- 
ciary, not requiring any action or management on the 
part of the trustee, except, perhaps, to make convey- 
ances at the direction and appointment of the benefi- 
ciary, is not a valid trust within the statute, but mures 
as a legal estate in the beneficiary. This, we think, is 
the general result of the cases. See Leggett v. Per- 
kins, 3 Comst. 297; Leggett v. Hunter, 19 N. Y. 454; 
Wood v. Mather, 38 Barb. 477; Anderson v. Mather, 
44.N. Y. 257; Frazer v. Western, 1 Barb. Ch. 238. 

In applying the principle of these cases to the case 
before us, we are met by the alternative character of 
the trust, namely, that the trustee shall either collect 
and receive the rents and profits and pay them over 
to Madame Jumel, or, at her election, shall permit her 
to use, occupy and possess the premises and collect and 
receive the rents and profits to her separate use; and, 
in either case, to convey as she might direct, or to her 
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heirs in case no direction be given. The first of these 
alternatives, according to the cases, would be a valid 
trust; but the second is equivalent to nothing more 
than a mere trust for her use and benefit. During the 
life of her husband (who died in 1832) it might per- 
haps be fairly contended that the existence of the legal 
estate in the trustee was necessary to protect her in 
the enjoyment of the property as separate estate free 
from the controlof her husband. But after his death, 
the option of managing the property herself being in 
her, and not in the trustee, we are inclined to think 
that the trust became a mere passive one, and that 
the equitable estates were, by the Revised Statutes, 
converted into legal ones. This view is corroborated 
by the opinion of Chancellor Walworth, who had be- 
fore him some questions concerning a portion of the 
estate in 1839, and who, in relation to Madame Jumel’s 
interest, used this language: ‘‘ Her equitable interest 
therein, as cestui que trust, being turned into a legal 
estate by the provisions of the Revised Statutes,” 
citing the section above referred to. Jwmel v. .Jumel, 
7 Paige, 595. It is true, as said by the counsel for the 
appellees, that the point in question was not necessary 
to the decision in that case; but the observation shows 
the impressions of an eminent judge when the very 
matter was before his mind, and we have not been re- 
ferred to any New York decisions derogatory to this 
view of the case. 

However, the view which we take of this case will 
not render it material whether the estates created by 
the trust and appointment became legal estates, or re- 
mained, as they were originally, merely equitable in 
their nature. 

The more material question is as to the effect of the 
conveyances made by Madame Jumel and by the 
trustee in obedience to her direction and appointment 
subsequent to the death of her husband. 

We may dismiss the notion which pervades the ar- 
gument of the counsel for the appellees, that these 
conveyances were a fraud upon the appointment made 
in ‘behalf of Mary Jumel Bownes (or Mrs. Chase). 
However proper that appointment may have been, 
considering the relations which the appointee sus- 
tained to Mr. Jumel and his wife, as their adopted 
daughter, it was, nevertheless, only a voluntary one; 
and the subsequent appointments can in no wise be 
regarded as frauds upon it. They were, or they were 
not, such appointments as Madame Jumel still had 
the power to make, and their effect is to be judged of 
by the nature of her power and by that circumstance 
alone. 

It is contended by the counsel for the appellant that 
where several distinct powers are given in the same 
instrument, the execution of one of these powers 
superior in dignity to others, will supersede and over- 
ride the latter though executed first. This is, to a 
certain extent, true, as shown and explained by Mr. 
Sugden in his work on Powers in the passages re- 
ferred to. The execution, for example, of a power of 
sale will supersede all other powers, for it must neces- 
sarily do so in order to have any effect. Mr. Sugden, 
in illustrating the rule, says: ‘‘ Thus a power of sale 
must defeat every limitation of the estate, whether 
created directly by the deed or through the medium 
of a power, except estates limited to persons standing 
in the same situation as the purchaser, for example, a 
lessee, for the very object of a power of sale is to ena- 
ble a conveyance to a purchaser discharged of the uses 
of the settlement, and it is immaterial whether any 





particular use was really contained in the original set- 
tlement, or was introduced into it in the view of the 
law by the execution of a power contained in it.” 2 
Sugd. on Powers, 47, 48 (6th ed.). 

In the present case thére was a power to lease, and a 
power to convey, assure and dispose. That the latter 
power included a power to “sell” is not only manifest 
from the words, but from a subsequent passage of the 
trust, which directs as to the disposition of the pur- 
chase-money ‘‘in case of an absolute sale.” At the 
same time, the words are so general as to authorize a 
disposition in favor of a volunteer, or gratuitous benefi- 
ciary. Here, then, are really two distinct powers con- 
tained in one clause; and according to the rules laid 
down by Mr. Sugden, the power to sell is the superior 
power, and will override the other power, and super- 
sede it if previously exercised. 

This rule with regard to the relative priority and 
dignity of different powers in the same instrument, 
though depending on construction and the presumed 
intention of the donor, is somewhat analogous to the 
rule adopted by the courts in construing the act of 
27th Elizabeth respecting fraudulent conveyances. It 
has been invariably held under that act that a convey- 
ance to a purchaser avoids all prior voluntary convey- 
ances of the same lands; though as between two vol- 
untary conveyances, or two conveyances to purchasers, 
the first will take the precedency. Roberts on Fraud. 
Conv. 33, 641. So, in regard to double powers, a 
power to sell or exchange, when exercised, overrides 
all other distinct powers; for they are necessarily ex- 
clusive of all others; whereas the uses appointed under 
other powers may possibly be served out of the estate 
procured by the price of the sale, or by the exchange. 
But when a mere power to convey (as distinguished 
from a power to sell) is once executed in favor of a 
voluntary beneficiary, it cannot be revoked without 
reserving a power of revocation, and will not, there- 
fore, be superseded by a subsequent conveyance 
equally voluntary, made under the same power. 

Had the transactions in question been real and ef- 
fective sales to actual purchasers for valuable consid- 
eration, they would undoubtedly have superseded the 
voluntary appointment in favor of Mary Jumel 
Bownes. The position of the appellees’ counsel that 
no subsequent appointment could displace this with- 
out having expressly reserved a power of revocation, 
cannot be maintained, for, as we have seen, a sale does 
have that effect. There is no doubt, therefore, that 
the conveyances to Kingsland and Martin were valid 
and effectual. And the execution of those convey- 
ances cannot be characterized as in any manner fraud- 
ulent. They were conveyances which Madame Jumel, 
under her original power of appointment, ‘had a 
right to make, notwithstanding the previous appoint- 
ment in favor of her adopted daughter. 

But the conveyances made to Hamilton and Phil- 
lippon were of a different character, and seem to have 
been intended merely as a means of restoring the 
property to its original trusts, or of vesting it abso- 
solutely in Madame Jumel herself, freed from the 
said appointment. On this point there can be no dis- 
pute so far as regards the deed to Phillippon. It was 
a mere formal conveyance made to enable him to re- 
convey the property to Madame Jumel. As such it 
was simply voluntary, and could have no paramount 
effect over the previous appointment in favor of Mary 
Jumel Bownes. 

The conveyance to Hamilton may admit of more 
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doubt. But looking at the whole transaction, the 
conveyance and the reconveyance, we cannot avoid 
the conclusion that it was intended as a means of get- 
ting rid of the former appointment. The reconvey- 
auce by Hamilton to Werckmeister was equivalent to 
a cancellation of the pretended purchase. It was not 
a sale made by Hamilton to Werckmeister, nor a set- 
tlement made by him for any purposes of his own. 
It was simply a handing back of the property. In our 
judgment, therefore, the two conveyances amounted 
to a mere formal transfer and retransfer; and, if any 
sale was ever intended, it was rescinded by the mutual 
consent of the parties to it. We are of opinion that 
this transaction did not, any more than that with 
Phillippon, affect the appointment in question, or the 
estate of the appointee, whether that estate is to be 
regarded as a legal or an equitable one. 

The next question is as to the title of the appellees 
to equitable relief for protecting them in the title 
which they have thus acquired. Madame Jumel died 
in 1865; and the appellees immediately entered into 
full possession of all the property in question, both 
that which was derived from Stephen Jumel, and that 
which is conceded to have been the proper estate of 
Madame Jumel; and they have been in possession 
ever since. The appellant, by his several actions of 
ejectment, seeks to deprive them of that possession. 
With regard to the Stephen Jumel property, the title 
to which we have been considering, and which the ap- 
pellees claim under and by virtue of the said trust and 
appointment, it is apparent that if the estate which 
they thus acquired is to be regarded as still an equita- 
ble estate, their right to the protection of a court of 
equity is undoubted, no matter where, or in whom, 
the legal estate may be, whether in the heirs of Werck- 
meister, the trustee, or in the heirs of Madame Jumel 
by virtue of the conveyances above referred to. On 
the other hand, if, by virtue of the Revised Statutes, 
the equitable estate of the appellees became converted 
into a legal estate, they would still have good cause to 
come into a court of equity for the purpose of remov- 
ing the cloud upon their title created by the subse- 
quent appointments and conveyances to Hamilton and 
Phillippon. These instruments on their face purport 
to be conveyances to purchasers, setting forth pecu- 
niary considerations to a large amount, and, by them- 
selves, would import such a disposition of the lands 
conveyed as would defeat the appointment made in 
favor of Mrs. Chase. It is only by bringing them 
into juxtaposition with the sequent transactions in 
each case respectively, that is to say, by the introduc- 
tion of supplemental evidence, that they are shown 
to be ineffective. In view of these considerations, 
and of the fact that the whole title involves the true 
construction,of the trust and the power of appoint- 
ment, and the further fact that Madame Jumel wasin 
full possession of the property, using and treating it 
as her own absolute estate until her death, the appel- 
lees were perfectly justified in coming intoa court of 
equity to have these conveyances declared void and 
without effect. 

To this extent we think they are entitled to adecree, 
including also a decree for a perpetual injunction 
against the appellant, prohibiting him from prosecut- 
ing any dection or suit for the recovery of the lands 
embraced in the appointment made in favor of Mary 
Jumel Bownes, by the deed of appointment executed 
by Eliza B. Jumel, and bearing date the 2lst day of 
November, 1828. 





As to the residue of the relief prayed for, namely, 
that the appellees should have the lands and real 
estate of which Madame Jumel indisputably died 
seized in fee simple, appropriated to them in satisfac- 
tion of the supposed frauds committed by her against 
the trust, and of the engagements which she is sup- 
posed to have made to settle her estate or a portion 
thereof, upon Eliza Jumel Chase in consideration of 
her marriage with Mr. Pery, we are unable to perceive 
any valid ground for granting the prayer of the bill. 
If there were no other objections to the decree sought 
in this behalf, we cannot agree with the counsel of the 
appellees, that any such fraud as is supposed was prac- 
ticed, or, if attempted, that the attempt was success- 
ful; and we fail to see any thing in the proofs adduced 
with regard to the negotiations of the said marriage 
sufficient to sustain such a decree. 

Nor do we think that the nature of the litigation 
created by the actions of ejectment, the character and 
amount of the evidence, or the number of suits, is 
such as to lay the foundation for the assumption of 
the entire controversy by a court of equity. Suppos- 
ing the relationship of the appellant to Madame Jumel 
to be such as he pretends it is, there does not seem to 
be any unnecessary multiplication of actions. All the 
property in the city of New York is included in one 
suit, and the actions in Saratoga are brought against 
the several tenants in possession. The power of the 
courts of law to consolidate actions depending between 
the same parties, and upon the same questions in 
controversy, is probably sufficient to prevent any 
practical inconvenience not inherent in the case it- 
self. If the evidence is merely voluminous or tedi- 
ous, that circumstance is not sufficient cause for re- 
moving a case from a court of law to a court of 
equity. 

The claim made by the appellees to recover from 
the appellant the sum of $2,500 procured by him by 
way of compromise from a grantee of Mr. Chase is, in 
our opinion, utterly groundless. 

The decree of the Circuit Court must be reversed, 
with costs, and the cause remanded with directions to 
enter a decree in conformity with this opinion. 

alice 
NOTES OF RECENT DECISIONS. 

Attorney and client: liability of attorney for ignor- 
ance and negligence.— The ignorance and negligence 
of attorneys in matters of practice subject them to 
actions for injuries which their clients may sustain 
thereby. In cases where they are called upon as 
counselors to give advice upon questions of law, or 
new and doubtful questions of practice, another rule 
prevails, and their liability only arises from gross ig- 
norance or negligence. New York Sup. Ct., Gen. 
Term, Ist Dep., March 31, 1877. Van Waldhofen v. 
Newcome (4 N. Y. W. Dig. 228). 

Carrier of passengers: bailment: theft of baggage of 
passenger on ocean steamship : negligence.—A passenger 
upon an ocean steamship occupied alone a state-room 
on an alcove leading into the main saloon. During the 
night before reaching port, two valises which he had re- 
tained in his state-room, containing clothing, jewelry, 
and other personal effects, were stolen by some un- 
known person; at the same time property was stolen 
from other state-rooms, two of which were situated 
on the opposite side of the saloon. The passenger had 
not been furnished with a key to his state-room, al- 
though he could have obtained one by application to 
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the steward. One light remained burning all night in 
the saloon, and a watch was kept there by a saloon 
steward specially deputed for the purpose, whose duty 
it was, under the rules of the company, to report 
every hour to the officer on deck. On the night in 
question the watchman reported to the officer and 
then stopped to drink some coffee at the galley. Sus- 
picion subsequently pointed to a fellow-passenger, oc- 
cupying the state-room on the opposite side of the al- 
cove. In an action against the steamship company to 
recover the value of the valises and their contents, held 
(Agnew, C. J., and Paxson, J., dissenting), that the 
above facts constituted sufficient evidence of negli- 
yence to take the case to the jury. Sup. Ct., Penn- 
sylvania, March 5, 1877. Amer. Steamsh. Co. v. Bryan 
(38 W. N. Cas. 528). 

Civil damage law: consequential damages.— Under 
the 12th section of the liquor law of 1873, a wife may 
sue for the death of her husband caused by intoxica- 
tion; but the seller of the intoxicating liquor cannot be 
held liable for consequences which are not the natural 
result of his act, and the death of the intoxicated per- 
son caused by a train of cars is not naturally or neces- 
sarily connected with the fact of selling liquor to him. 
The death need not take place immediately and di- 
rectly upon the cause, but it must be produced bya 
chain of natural causes and effects unchanged by hu- 
man action, or the party who committed the first act 
will not be responsible. The running of the train of 
cars in this case was the human action which changed 
the course of natural effects and causes connected 
with the act of selling the intoxicating liquor. Sup. 
Ct., Indiana, Feb. Term, 1877. Collier v. Earley (Cent. 
Law Jour.). 

Constitutional law: wharfage fees not a tax on com- 
merce.—Wharves are necessary and convenient for ves- 
sels engaged in commerce. A municipal ordinance 
which provides for wharfage fees which are not excess- 
ive cannot be regarded as a regulation affecting preju- 
dicially the interests of commerce or their freedom. 
Sup. Ct., Iowa, Dec. Term, 1876. City of Keokuk v. 
Keokuk No. Line Pack. Co. 

Estoppel: corporation enjoying advantage of acts can- 
not plead ulira vires as to.— Where, in an agreement 
between corporations, there were mutual covenants 
and mutual advantages, and the defendants had en- 
joyed those advantages, they will not be allowed to 
allege that the agreement was ulira vires. Sup. Ct., 
Pennsylvania, Jan. 2, 1877. Oil Creek & All. R. R. 
Co. v. Penn. Transp. Co. 

Good will: sale of, vendor need not abandon his occu- 
pation: vendor acting for others in same business.— 
The sale of the good will of a business will bind the 
seller that he will do no act which will interfere with 
the purchaser retaining the customers who at the time 
of the contract patronized the seller. He is bound to 
do noe act which will divert the business which he 
transferred to the purchaser. But the seller will not 
violate his contract by serving other persons in the 
same business if he had no part in bringing into ex- 
istence the rival establishment. The vendor need not 
abandon his trade, pursuit or occupation. Where a 
party rendered personal services to others engaged in 
the same business as that of which he sold the good 
will, but was not otherwise interested in the business, 
is not a breach of the covenant of the contract. Sup. 
Ct., lowa, Dec., 1876. Grim v. Wurner. 

Landlord and tenant: respective duties and liabilities 
of : liability for injury from defective building and from 





improper use of building.—It is the duty of the land- 
lord, when he rents a tenement to a tenant at full 
price, to make it suitable for the purpose for which it 
is rented, unless the tenant knows as much about its 
condition as he does; and he must, upon notice of any 
defect, keep it by repairs in such condition as to be 
suitable for such use. The tenant is not the agent of 
the landlord, in the sense that'the latter is responsible 
for the damages which result to third persons from 
the illegal or negligent use of the rented premises by 
the latter; the landlord is responsible for any damage 
which may flow from the defective structure of the 
tenement or from his failure to keep it in proper re- 
pair, put if it be properly constructed and kept by the 
landlord in proper repair, the tenant alone is respon- 
sible for his bad or negligent use of a thing good in 
itself and kept good by the landlord, but made bad 
and working damage by the tenant’s improper or neg- 
ligent use of it. Therefore, if a landlord rent differ- 
ent tenements in the same building to different ten- 
ants, and the store-room rented to one tenant is un- 
der rooms used as a hotel rented to another, and im- 
mediately over the store-room there is a water-closet 
properly constructed and kept in proper repair by the 
landlord, but so improperly or negligently used by the 
occupants of the hotel as to cause damage to the goods 
in the store below, the tenant of the hotel is responsi- 
ble for the damage to his co-tenant of the store-room, 
and the landlord is not. Sup. Ct., Georgia, April 10, 
1877. White v. Montgomery. 

Lien of vendor of goods sold to fraudulent vendee: 
attachment and sale by creditor of vendee.— Where a 
sale of goods is procured by fraud of the vendee, title 
passes, though it may be subject to the rights of the 
vendor to avoid the sale. But if a creditor of the 
vendee attach the goods, before the vendor has taken 
any steps to avoid the sale, he cannot be deprived of 
the proceeds arising out of a sale under the attach- 
ment, by the vendor. Sup. Ct., Tennessee, Dec. 9, 
1876. Clark v. Culp (1 Tenn. Leg. Rep. 8). 

Marriage: conflict of law: when foreign marriage 
valid.— A marriage contracted in South Carolina ac- 
cording to the forms of her laws and not prohibited 
by them, between a negro and a white person domi- 
ciled there, will be held valid in North Carolina when 
such persons remove into the latter State, notwith- 
standing that such a marriage is in terms declared 
void by a statute of North Carolina. Sup. Ct., North 
Carolina, Jan. Term, 1877. State v. Ross (Cent. Law 
Jour.). 

Marriage: conflict of law: when foreign marriage 
void.— Although a marriage between a negro and a 
white person is allowed in South Carolina, and al- 
though such a marriage is there entered into accord- 
ing to the formalities of that law, yet if it be between 


‘parties then domiciled in North Carolina, who went 


into South Carolina to contract such a relation in eva- 
sion of the laws of North Carolina, which declare 
such a marriage void, it will be held void in the latter 
State. Sup. Ct., North Carolina, Jan. Term, 1877. 
State v. Kennedy (Cent. Law Jour.). 

Power of attorney: terms of, must be strictly adhered 
to.— A power of attorney which in terms authorized 
an agent simply to sign the name of his principal to a 
mortgage, conferred no authority on such agent to 
execute a promissory note in the name of his princi- 
pal, and then to negotiate both note and mortgage as 
collateral security for a loan to himself. The power 
of attorney being of record was notice to those deal- 
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ing with the agent of the extent of his authority to 
bind the principal under it. Sup. Ct., Nebraska, Jan. 
Term, 1877. Cones v. Neligh. 

Suretyship: bond signed on condition.— In an action 
on an administrator's bond, it is no defense on the 
part of a surety that he signed the bond on condition 
that the name of another person should be obtained 
as co-surety, and that the principal forged the name of 
such person as surety upon such bond. Sup. Ct., Mis- 
souri, Oct. Term, 1877. State v. Barker (4: Cent. Law 
Jour. 389). 

Voluntary yance: what necessary to sustain: 
liability of grantor as indorser.—In order to sustain a 
voluntary conveyance to a wife or child, the proof 
must show, not merely a sufficiency of property re- 
tained to pay the creditors assailing the conveyance, 
but that ample property was reserved to pay all ex- 
isting creditors at the time of the conveyance. The 
inquiry is limited to the circumstances of the donor 
at the time of the execution of the conveyance, such 
debts as he then owed are to be estimated. Liabili- 
ties as an indorser, when there is no evidence that the 
persons for whom he was liable are unable to pay 
them, cannot be taken into account. Sup. Ct., Ten- 
nessee, Dec. 9, 1876. Weaver v. Hawley (1 Tenn. Law 
Rep. 1). 

Will: construction of: devise subject to annuities: 
nature of estute.— Real estate was devised to B. for 
life, and from and after her decease, then to the issue 
of her body who should be living at the time of her 
death, equally to be divided between them as tenants in 
common, and not as joint tenants, subject to certain 
annuities, one of which was perpetual, and in case B. 
should die without issue, then to J. in fee, subject to 
the annuities. Held, that the issue of B., who were 
living at her death, took an estate in fee simple in the 
premises. Sup. Ct., Pennsylvania, Jan. 15, 1877. 
Coyle’s Appeal, Smith v. Coyle (3 W. N. Cas. 533). 

— 


FINANCIAL LAW. 





DEALINGS WITH PRINCIPAL DISCHARGING SURETY.— 


CONSTRUCTION OF MUNICIPAL Bonps. — ConDI- 
TIONAL PRomissoRY NOTE. 


HE decision of the Common Pleas Division of the 
English High Court of Justice in the case of Croy- 

don Commercial Gas and Coke Co. v. Dickinson and 
Pollard, referred to in our current volume, at page 
236, has been passed upon by an appellate court (the 
Court of Appeal). As will be remembered Pollard 
was surety under a bond for payment by Dickinson to 
plaintiffs of money becoming due under a contract by 
which payment was to be made within the first four- 
teen days of each month, unless plaintiffs by writing 
signed by their secretary allowed a longer time. Dick- 
inson made default in one payment, and after the four- 
teen days had expired plaintiffs’ secretary wrote to 
Dickinson, inclosing a promissory note payable one 
mouth after date, and stating that if he signed it time 
would be given. Dickinson signed and returned the 
note. The appellate court hold (36 L. T. Rep. N.S. 
135), affirming the judgment of the Common Pleas 
Division, that time had been given to Dickinson ina 
manuer not within the agreement, and therefore de- 
fendant was discharged as to the payment for which 
time had been given, but reversing the judgment of 
that court that defendant was not discharged as to the 
subsequent payments. The general principle laid 
down by the court is that where a surety guarantees a 





series of payments to be made at stated periods, if 
time is given to the principa) debtor in respect of one 
payment by a binding agreement, the surety is dis- 
charged from liability in respect of that payment, but 
not in respect of future payments. 

—In the case of Mayor, etc., of Griffin v. City Bank 
of Macon, decided on the 20th of March, 1877, by the 
Supreme Court of Georgia, the facts were these: The 
mayor and council of the city of Griffin having sub- 
scribed for stock in a railroad, on the 20th of March, 
1872, issued bonds of the city to discharge the sub- 
scription. On each bond was indorsed a resolution of 
the mayor and council, to the effect that, in case de- 
fault should be made in paying any coupons at matur- 
ity, then as a part of the contract the bond itself 
should become due and payable. Each of the coupons 
was for a half year’s interest at the rate of seven per 
cent perannum. The bonds, on their face, had many 
years to run, some of them twenty-nine years. They 
were payable to the railroad company or bearer, and 
were delivered to the company, having upon each of 
them at the time of delivery a copy of the resolution 
above mentioned. Certain of the bonds, some due at 
twenty-five years, some at twenty-seven, and some at 
twenty-nine years, became the property of the City 
Bank of Macon, and upon these default was made in 
paying the coupons which fell due in January and 
July, 1874, and in January, 1875, being the fifth, sixth, 
and seventh installments of interest. Suit was brought 
upon the bonds themselves. The court held that it 
was competent to make the terms specified in the 
resolution a part of the bonds; and this was effected 
by indorsing the resolution upon the bonds before 
they were put in circulation. Time thus became of 
the essence of the contract, and, on failure to meet 
the interest promptly, a right of action accrued for 
the principal also. Citing 3 Kelly 94; 7 Paige’s Ch. 
179; 54 Penn. St. 127; 15 Lil. 3386; 4 Edw. Ch. 207; 28 
Barb. 29; 37 id. 60; 44 id. 336. 

—The Supreme Court of Indiana, in the case of 
Walker v. Woolen et al. (4 Cent. L. J. 248), decided at 
the February, 1877, term, hold that a note which prom- 
ises to pay a given sum of money at the expiration of 
a specified time, or svoner, if the sum named is made 
from the sale of an article mentioned in the note, 
contains an absolute promise to pay the sum specified, 
which cannot be modified by such conditional prom- 
ise. “Such a note has all the qualities necessary to 
render it negotiable by the law-merchant. The court 
also hold that a contract sued on in Indiana will be pre- 
sumed to have been executed in that State; and where 
a note is made in Indiana, payable at a specified bank. 
but not naming the State in which the bank is situa- 
ted, it will be presumed, unless the contrary appear, 
that the bank is situated in the same State. 

—_—_—_o_—_ 

STATE TAXATION OF NATIONAL BANKS. 
N the case of Waite, plaintiff in error, v. Dowley, 
treasurer of Brattleboro, just decided by the Su- 
preme Court of the United States, the plaintiff in error 
was cashier of a national bank in Vermont, and the 
judgment which in this case was brought up‘for review 
was rendered against him for penalties imposed by a 
statute of that State, for his refusal to transmit to the 
clerk of the town of Brattleboro a true list of the share- 
holders of the bank who resided iu that town, with the 
number of shares held and the amount paid on said 
shares. The record showed that “the defendant's 
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counsel claimed in defense that as said bank was or- 
ganized under the law of Congress referred to in plain- 
tiff's declaration, the defendant as such cashier was 
amenable to no law but said law of Congress, and that 
the State legislature had not power to prescribe or de- 
fine his duties as such cashier.”” The court said that 
“this proposition raises what is called a Federal ques- 
tion, within the meaning of the act of 1867, admits of no 
doubt. We are also of opinion that no judgment 
could have been rendered against the defendant in the 
State courts without holding, and in effect deciding, 
that this plea was bad, for if the State could not im- 
pose the duty of making such a list on the cashier by 
reason of the act of Congress or the constitution of 
the United States, then the defendant was guilty of no 
offense, and the judgment is for that reason erroneous. 
This plain proposition cannot be evaded by any opinion 
delivered by the Supreme Court of that State. This 
court, therefore, has jurisdiction.” 

The other question involved in the case was whether 
the statute of Vermont is void which requires “ the 
cashier of each national bank within the State, and 
the cashiers of all other banks, to transmit to the clerks 
of the several towns in the State in which any stock or 
shareholder of such banking association shall reside, a 
true list of the names of such stock or shareholders, 
with the number of shares standing against the name 
of such share or stockholder, on the books of such 
banking association, together with the amount of 
money actually paid in on such share on the first day 
of April.”” The court says: We have more than once 
held in this court that the national banks organized 
under the acts of Congress are subject to State legisla- 
tion except where such legislation is in conflict with 
some act of Congress, or where it tends to impair or de- 
stroy the utility of such banks as agents or instru- 
mentalities of the United States, or interferes with the 
purposes of their creation. 

This doctrine was clearly and distinctly announced 
in the case of The Bank v. The Commonwealth of Ken= 
tucky, 9 Wali. 353, and that case has been often re- 
ferred to since with approval in this court. 

The statute of Kentucky required “ the cashier of a 
bank whose stock is taxed to pay into the treasury the 
amount of the tax due. If not he was to be liable for the 
same, with twenty per cent upon the amount.”’ The 
stock thus to be taxed was, as in the present case, the 
stock of the shareholders, as authorized by the act of 
Congress, and that statute went a step further than to 
require a list of the names of these shareholders and 
the amount of their stock, and obliged the cashier to 
collect the tax out of the dividends and pay it over tu 
the State. 

The precise point raised here was taken there and 
overruled by this court, namely, that the laws of the 
State could impose no such duty on the banks organ- 
ized under the laws of the United States. The case is 
directly and conclusively in point. 

{ft seems to have been supposed that because Con- 
gress has required of each national bank that a list 
of its stockholders shall be kept posted up in some 
place in their business office, this covers the same 
ground as that covered by the Vermont statute. 

The act of Congress, however, was merely designed 
to furnish to the public dealing with the bank a knowl- 
edge of the names of its corporators, and to what ex- 
tent they might be relied on as giving safety to dealing 
with the bank. It had no such purpose as the Ver- 
mont statute, and was wholly deficient in the in- 





formation needed for the purposes of taxation by the 
State, as conceded toit by the act of Congress itself. 

Some legislation of Vermont was, therefore, neces- 
sary to the proper exercise of the rightful powers of 
the State, and so far as it required this list, was not in 
conflict with any provision of the act of Congress. 
Another objection was raised to the validity of the 
statute, on the ground that its purpose was to tax bank 
shares in other places than that where the bank was lo- 
cated, but the court held that the case did not raise the 
question. 

a 
RECENT BANKRUPTCY DECISIONS. 
ASSIGNMENT FOR BENEFIT OF CREDITORS. 

Prevents judgment creditors obtaining priority of lien.— 
Where an assignment for the benefit of creditors is set 
aside at the suit of the assignee in bankruptcy, judg- 
ment creditors who have levied upon the property 
aftr the assignment and before the commencement of 
the proceedings in bankruptcy have no priority over 
the assignee. While, in general, the title of the assignee 
relates back only to the commencement of the pro- 
ceedings in bankruptcy, yet where transfers have been 
made which are void as to him, his title relates back to 
the time of such transfers. U.S. Cir. Ct., N. D. N. 
Y. In re Beisenthal, 15 Nat. Bankr. Reg. 228. 

DISCHARGE. 

Bar to claim by vendee of land against bankrupt war- 
ranting title for eviction. —The plaintiff bought prop- 
erty of the defendant, who gave him a warranty deed 
for the same, but he afterward found that there was a 
mortgage on the land, and the defendant then gave 
him a written agreement that he would pay off the 
incumbrance; soon after the defendant became a bank- 
rupt, and the mortgagee elected to take the mortgaged 
property as payment of her debt. She afterward fore- 
closed and sold it off, and the plaintiff became evicted 
from the premises. Held, that he has no remedy 
against the bankrupt now. He should have proved 
up his claim against the estate of the bankrupt before 
it was settled and the defendant discharged. Sup. 
Ct., Iowa, Dec. T., 1876. Barber v. Bradford. 

JURISDICTION. 

Attachment proceedings in State court.— The juris- 
diction of a State court in cases of attachment is not 
ousted by proceedings in bankruptcy, unless properly 
pleaded in the State court. Sup. Ct., Mo., Oct., 1876. 
Haber v. Klauberg, 4 Cent. L. J. 342. 

PRACTICE. 

When discharge must be applied for.— A bankrupt 
must apply for his discharge before the final disposition 
of the administration of the estate. U. S. Cir. Ct., 
N.D. N. ¥. In re Brightmann and Losee, 15 Nat. 


Bankr. Reg. 213. 
PREFERENCE. 


Act amounting to, not tortious.— The receipt of prop- 
erty by a creditor taking a transfer contrary to the 
provisions of section 5128 of the Revised Statutes is 
not tortious. Such transfer is contingently valid. In 
an action by an assignee to recover the value of goods 
transferred by the bankrupt contrary to the provisions 
of section 5128 of the Revised Statutes, the complaint 
must allege a conversion of the goods by defendant, 
ora demand and refusal. In such an action the as- 
signee may recover damages for an injury to, or de- 
tention of the goods. U.S. Dist. Ct., Oregon. Schu- 
man, assignee, v. Fleckenstein, 15 Nat. Bankr. Reg. 
224. 
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STATE. 


Claim by, against bankrupt for public funds in his 
hands.— A State may prove a claim for a balance of 
moneys appropriated for the support of a State prison 
which have been deposited by the warden of the prison 
with the bankrupt, a bank, in the name of such 
warden as such officer, where the directors of the 
prison had previously arranged with the bank for such 
deposits, and agreed upon the form in which the ac- 
count was to be kept, although there was no law re- 
quiring the warden to deposit such moneys, and the 
State held his bond to account for all moneys coming 
into his hands. But the proof should be made by 
some officer holding a relation to the State similar to 
that which a president, cashier or treasurer bears to a 
corporation of which he is such officer. U.S. Dist. 
Ct., E. D. Wis. In re Cori Exchange Bank, 15 Nat. 


Bankr. Reg. 216. 
—_—»—__—__ 


SHAREHOLDER OF NATIONAL BANK ESTOP- 
PED FROM DENYING ITS LEGAL ORGAN- 
IZATION. 


N the case of Casey, receiver of the New Orleans 
Banking Association, v. Galli, recently decided by 

the Supreme Court of the United States, the action 
was by a receiver of an insolvent national bank against 
a stockholder for contribution. The bank had for- 
merly been a State bank, organized under the laws of 
Louisiana, and had changed to a national one. under 
the provisions of the Federal statute. The defenses 
pleaded were these: (1.) Nul tiel corporation. (2.) 
That there was not then, nor when the plaintiff was 
appointed such supposed receiver of said New Orleans 
Banking Association, nor before, nor*since that time, 
any such corporation in existence, because the Bank 
of New Orleans had no power by its charter, nor 
authority otherwise from the State of Louisiana, to 
change its organization to that of a national banking 
association under the laws of the United States; 
wherefore it was prayed that the declaration be 
quashed. (3.) That there was not then, nor when the 
plaintiff was appointed such supposed receiver of the 
New Orleans Banking Association, nor before nor 
since that time, any such corporation in existence, 
because the owners of two-thirds of the capital stock 
of the Bank of New Orleans did not authorize the 
bank to be converted into a national banking associa- 
tion under the laws of the United States, nor to accept 
an organization certificate as such banking association. 
Plaintiff demurred to the pleas. The first plea was 
abandoned. With regard to the second the court said 
that it was clearly bad. No authority from the State 
was necessary tu enable the bank so to change its 
organization. The option to do that was given by the 
44th section of the banking act of Congress. 13 Stat. 
112. The power there conferred was ample, and its 
validity cannot be doubted. The act is silent as to 
any assent or permission by the State. It was as com- 
petent for Congress to authorize the transmutation as 
to create such institutions originally. The third plea 
was also held bad; the comptroller’s certificate of 
organization being held conclusive for the purposes of 
the allegation, the court saying: In Thacher v. The 
West River National Bank, 19 Mich. 196, it was held 
that whether there was any defect in the process of 
organization was a question for the comptroller to 
decide, and that “his certificate of compliance with 
the act of Congress removes any objection which might 





otherwise have heen made to the evidence upon which 
he acted.” In this we concur. There is another 
ground upon which both pleas must be held bad, 
Where a shareholder of a corporation is called upon to 
respond to a liability as such, and where a party has 
contracted with a corporation, and is sued upon the 
contract, neither is permitted to deny the existence or 
the legal validity of such corporation. To hold other- 
wise would be contrary to the plainest principles of 
reason and of good faith, and involve a mockery of 
justice. Parties must take the consequences of the 
position they assume. They are estopped to deny the 
reality of the state of things which they have made 
appear to exist, and upon which others have been led 
torely. Sound ethics require that the apparent in its 
effects and consequences should be as if it were real, 
and the law properly so regards it. Jaton et al. v. 
Aspinwall, 19 N. Y. 119; S. C., 6 Duer, 176; Cooper v. 
Shaver et al., 41 Barb. 151; Camp v. Burne, 41 Mo. 
525; Danbury & N. R. R. Co. v. Wilson, 22 Conn. 435; 
Ellis v. Schmock & Thomas, 5 Bing. 521; McFarlan v. 
The Triton Ins. Co., 4 Denio, 392; Rector & Co. v. 
Lovett, 1 Hall, 191; Topping v. Beekford, 4 Allen, 121; 
Dooley v. Wolcott, id. 407; Eppes v. R. R. Co., 35 Ala. 
33; Hamtramack v. Bank of Edwardsville, 2 Mo. 169; 
Jones v. Cincinnati Type Foundry, 14 Ind. 88; Worces- 
ter Med. Ins. v. Harding, 11 Cush. 285; Hughes v. B’k 
of Somerset, 5 Little, 47; Tar River Nav. Co. v. Neal, 
3 Hawkes, 520. The demurrer was sustained. 


—— 
RECENT AMERICAN DECISIONS. 


SUPREME COURT OF WISCONSIN — FEBRUARY AND 
APRIL, 1877.* 


EASEMENT. 


1. Right of way: conveyance by owner of one of sev- 
eral adjacent lots.—Where the owner of several adja- 
cent lots, in a conveyance of one of them, grants a 
right of way thereto (not being a way of necessity) 
over the next adjoining lot, su¢h grant is inoperative 
as against one to whom he sells and conveys such ad- 
joining lot, unless the latter has actual or constructive 
notice of the grant. Pentland v. Keep. 

2. Constructive notice: recording act.— Where the 
deeds of the two lots are made and delivered on the 
same day, and are subsequently both recorded on the 
same day, and there is no such use of the property at 
the time as would charge a purchaser of either of the 
lots with notice of the existence of an easement 
therein, such purchaser takes without constructive 
notice of the easement so granted. Ib. 

8. Recitals in deed. — A deed from W. to. H. refer- 
red to a deed that day executed by W. to R., and re- 
served “the right of way conveyed in said deed to R., 
his heirs and assigns.’’ W. had that day executed a 
deed to one M. of a lot adjoining that conveyed to H., 
which deed purported to convey to M., his heirs and 
assigns, a right of way across said last-named lot; and 
it is claimed that this is the deed improperly described 
as executed to R.; but there is no proof that H. knew 
that fact, nor that he was otherwise chargeable with 
notice of the grant to M. Held, that the rights of H., 
and those succeeding to his title are not affected by 
such grant. Ib. 

4. Easement by prescription.—To establish an ease- 





*From O. N. Conover, Esq., State reporter. To appear 
in 41 Wis. 
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ment by prescription, it must be shown, not only that 
it has been enjoyed uninterruptedly the requisite 
length of time, but that the user was adverse, and not 
merely permissive. Ib. 

5. When user does not create easement.— No user of 
land by a third person, not injurious to the reversion, 
will create an easement therein as against the owner 
of the fee, where, during the whole period of such 
user, the land has been in the possession of a tenant 
for life or years. Ib. 


FORGERY. 


1. Of check for ‘‘ one fifty dollars.’’—The false mak- 
ing, with fraudulent intent, of an instrument in the 
general form of a bank check, requesting the bank to 
“pay W. T. C., Jr., or bearer, one fifty dollars in cur- 
rent funds,”’ constitutes the crime of forgery, under 
section 1, ch. 166, R. 8S. State v. Coyle, Jr. 

2. Discrepancy between amount and figures. — At 
the left upper corner of the check were the figures 
$150.00. Whether this would authorize the court to 
supply the words “ hundred and’”’ between “ one”’ and 
“ fifty’ in the body of the instrument, quere ; but the 
check at least calls for the payment of fifty dollars. 
The check is apparently a valid obligation; would cre- 
ate a liability if genuine; and, therefore, had a ten- 
dency to defraud. Ib. 


LIEN. 


1. Priority of: wn uted cc yance and judg- 
ment.— Where, before a judgment is docketed in a 
certain county, land of the judgment debtor there 
situate has been purchased by a third person in good 
faith, but no conveyance has been executed, the judg- 
ment does not become alien thereon. Goodell v. Blu- 
mer and another. 

2. Homestead: conveyance by judgment debtor: exe- 
cution.—Under the exemption laws of this State (Tay. 
Stats. 1590, § 30), a sale and conveyance of his home- 
stead by a judgment debtor does not render it liable 
to sale on execution. Ib. 





MASTER AND SERVANT. 


1. When master liable for injuries to servant.—A 
master is liable for injuries suffered by his servant, 
where, by his own negligence or malfeasance, he has 
enhanced the risk to which the servant was exposed 
beyond the natural risk of the employment, or has 
knowingly, and without informing the servant. used 
defective machinery which has caused the injury. 
Wedgwood v. C.& N.W. Railway Co. 

2. Suitable appliances must be furnished for doing 
work.— A railroad company is under a legal obligation 
to its servants engaged in running and operating its 
trains, to supply and maintain suitable cars and appli- 
ances for operating its road, and to use all reasonable 
means to guard against defects in its locomotives and 
cars which would endanger the lives and limbs of such 
servants while in the performance of their duties. Ib. 

3. Brakeman on railroad: projecting bolt on car.— 
The complaint avers that plaintiff was in defendant’s 
employ as a brakeman on a freight train, and it was 
his duty, whenever occasion should require, to go be- 
tween the freight cars and couple them with such 
machinery, appliances and fixtures as defendant pro- 
vided; that on, etc., defendant negligently took upon 
its track, used and operated a car upon whose brake- 
frame or brake-beam, at the end of the car, was a 
large and long bolt, out of place, and which unneces- 





sarily, carelessly and unskillfully projected beyond the 
frame, beam or break-head, in the way of the brake- 
man going to couple the cars; that defendant negli- 
gently suffered the bolt to remain, without cutting off 
the projecting part thereof and without informing 
plaintiff of its dangerous condition; and that, while 
going between said car and another to couple them, 
plaintiff was tripped and thrown down by said bolt, 
aud thus sustained certain injuries. Held, that a 
cause of action is stated. Ib. 


SUPREME COURT OF OHIO.* 


CONSEQUENTIAL DAMAGES, 

When trespass necessary to render liable for.—In an 
action to recover damages for unlawfully breaking 
and entering the dwelling-house of the plaintiff and 
removing the roof therefrom, whereby the property 
and family of the plaintiff were exposed to the in- 
clemency of the weather, and the plaintiff became 
sick, held, that if the plaintiff fails to prove the 
trespass, no recovery can be had on account of any of 
the alleged consequential damages. Brown v. Lake. 


GOOD FAITH. 


Innocent purchaser of note: retention of property 
sold for note.— To defeat the title of an innocent pur- 
chaser to a note, on the ground of inadequacy of the 
price paid for it, the inadequacy must be such, under 
the circumstances, as to impeach the good faith of the 
purchase. Where the purchaser of such note receives 
it in part payment of property sold, his title to the 
note is not affected by the fact that he retains the title 
and possession of the property sold as security for the 
unpaid purchase-money. Rooker v. Rooker. 


INFANCY. 


Infant cannot recover upon void agreement between 
employer and parent.— An infant, who renders ser- 
vices under a verbal contract, which could not be per- 
formed within a year from the date thereof, entered 
into by and between his employer and his parent, can- 
not abandon the service in violation of the agreement 
and recover upon quantum meruit for the services ren- 
dered. Abbott v. Inskip. 


RECOGNIZANCE. 


Defense to action upon, when insufficient.—In an ac- 
tion upon a recognizance entered into before a justice 
of the peace, for the appearance of a party in court to 
answer a criminal charge, it is not a good defense to 
show or allege that at the time of his arrest, and at 
the date of the recognizance, an indictment against 
him for the same offense was pending in said court, 
without showing or alleging that the party had been 
arrested upon such indictment. Gage v. State of Ohio. . 


SLANDER. 

Words actionable per se.—Words charging a man 
with being afflicted with a venereal disease are action- 
able in themselves. Kaucher v. Blinn. 

TRUSTS. 

1. Dealings of trustee with trust property: title of 
trustee to trust property acquired by him.— The general 
rule in equity is that a trustee can acquire no personal 
interest in the trust property; and where he is author- 





* From advance sheets of 28 Ohio State Reports. 
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ized to do so by statute the validity of his title de- 
pends, in equity, upon its bona fides. Rammelsberg et 
al. v. Lape. 

2. Trustees of partnership interest of testator.— 
Trustees under a will to whom is bequeathed the part- 
nership interest of the testator in the assets of a co- 
partnership, with power ‘from time to time to change 
the property by sale or otherwise, and the proceeds to 
reinvest and change,”’ may sell and dispose of such 
interest as an entirety, to a stranger, although one of 
the trustees be the owner of all other interests in the 
partnership property. Ib. 

3. Repurchase by trustee of trust property sold.— 
When such sale is made without any intention to re- 
purchase, the subsequent repurchase of the same in- 
terest from the vendee by one of the trustees for his 
own benefit is not of itself such indicium of fraud in 
the first sale as will restore the property to the trust 
estate at the election of the benefiviaries. Ib. 


—_—___>—___——_ 


BOOK NOTICES. 


DrtLuon ON REMOVAL OF CAUSES. 


Removal of Causes from State Courts to Federal Courts, with 
For...s adapted to the several Acts of Congress on the 
subject. Second and Revised Edition. By John F. Dil- 
lon. Circuit Judge of the Eighth Judicial Circuit, Au- 
thor of a Treatise on “ Municipal Corporations,” etc. 
St. Louis: The Central Law Journal, 1877. 

tig thing from the writer of this treatise will 

always be welcomed by the profession, and the 

article which was the foundation of it has already 
been of great value to those who practice in the Fed- 
eral courts. This article, as will be remembered, ap- 
peared in the Southern Law Review for July, 1876. 
The regular edition of that number of the Review not 
being sufficient to meet the demand, an extra edition 
was struck off, which has also been exhausted. At 
the request of the present publisher, the author re- 
vised and enlarged what he had written, bringing 
into view more fully the State court decisions, and 
adding the decisions of the Federal courts down 
to date, a table of cases and of contents, an index, 
and an appendix of forms. For the benefit of 
those who are not familiar with the original essay 
appearing in the Southern Law Review we will state 
that the same is divided into seventeen sections, 
each section being devoted to a separate topic. 
The topics are as follows: The Federal judicial 
system, its growth and importance; Priucipal stat- 
utes on the subject; Constitutional validity of re- 
moval acts; Essential elements of statutory right 
of removal; Judiciary ‘act, section 12, conditions of 
right of removal thereunder; Act of July 27, 1866, 
nature of right thereby conferred; Act of March 2, 
1867, nature of right, ete.; Act of March 3, 1875, na- 
ture and extent of right, etc.; Nature of suits that 
may be removed under above acts — Practice — Re- 
pleader; From what court removed — Removal, how 
enforced; Value of amount in dispute as a condition 
of removability; Party entitled to removal—Cor- 
porations— Aliens; Time when application must be 
made; Mode of applying; Effect of petition of re- 
moval upon jurisdiction of State court; Same on Fed- 
eral court; Remanding causes to State court. It will 
be seen that the work covers fully every part of the 
subject, and will be all that is needed to enlighten and 
guide the profession in this department of its prac- 
tice. 





Woop’s LAw or MASTER AND SERVANT. 


A Treatise on the Law of Master and Servant. Covering the 
Relations, Duties and Liabilities of Employers and Em- 
Joyees. By H. G. Wood, author of “* A Treatise on the 

w of Nuisances,” editor of “ Best on Evidence,” and 
**Addison on Torts.’’ Albany, N. ¥.: John D. Par- 
sons, Jr., Publisher, 1877. 


Mr. Wood obtained an excellent reputation as a 
learned, accurate, and original law author by the 
publication of his work on Nuisances. The work be- 
fore us will in no respect impair his reputation, and 
should materially advance his position, not merely as 
among the most promising of American law writers, 
but as firmly fixed in the more limited class of the 
latest standard legal classics. There can be no ques- 
tion but that the author is most fortunate in his 
topic. Indeed, it may fairly be said that there was 
not a single open topic in the law so useful and so 
captivating as that of Master and Servant. But it 
does not by any means follow thence that Mr. Wood’s 
book must be pronounced a success. The felicity of 
his topic would only tend to enhance the measure of 
deserved condemnation, if an incomplete or inartistic 
work had been the outcome. The outline of the 
topics, the method of treatment, the completeness of 
the array of cases, the skill in reconciliation of con- 
flicts, and the resulting correct statement of legal 
principles, in a style of composition clear, precise, and 
accurate; these are the prime tests of the practical 
utility of his labor. And in all these respects Mr. Wood 
may be congratulated on his success. The book con- 
sists of 956 pages, divided into seventeen chapters, and 
a resume of the contents will at once aid in the criti- 
cal estimate, and afford information as to the lay of 
topics involved, viz.: Chapter 1, Classification. Chap- 
ter 2, Apprentices. Chapter 3, Implied Contracts, 
Chapter 4, Express Contracts. Chapter 5, Rewards. 
Chapter 6, Professional Services. Chapter 7, Statute 
of Frauds. Chapter 8, Illegal Contracts. Chapter 9, 
Injuries to Servant. Chapter 10, Enticing Away. 
Chapter 11, Seduction.Chapter 12, Liability of Master 
for Servant’s Contracts. Chapter 13, Liability of Mas- 
ter for Servant’s Acts. Chapter 14, Servant’s Liabil- 
ity. Chapter 15, The Master’s Liability to the Servant. 
Chapter 16, Co-servants. Chapter 17, Municipal Cor- 
porations. This will be seen to be a comprehensive 
and exhaustive outline. 

In the method of treatment there are some peculi- 
arities which should be commended. The author has 
given the gist of nearly all the leading cases, either in 
the text or in the notes, and in some instances where 
their importance warranted it, the cases are given en- 
tire. Whatever doubt there may be of this method on 
a topic already largely treated in other text-books in a 
topic situated like Master and Servant, this mode is use- 
ful and essential. Much of the ground indicated by this 
map must have been treated by others in works on 
Contracts, and on various branches of the general 
Law of Torts. On those heads novelty was impossible, 
but the hand of legal genius appears even on this al- 
ready well-worked mine. Nothing of stale quotation 
or common-place commentary is here apparent; a few 
master strokes present in lively colors the law as ad- 
judicated on these heads, bringing the cases down to 
the latest dates. The part of Master and Servant 
which is most intricate and abstruse is that relating 
to the master’s liability for the tortious acts of his 
servant. This is treated in the thirteenth chapter, 
and the reader who desires to test at once, the re- 
search, the acumen and the reasoning power of the 
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writer, cannot find materials for a better test than in 
pages from 533 to 675; of course the principal materials 
for what is presented must be found in the English 
and American digests, and the reports of the cases 
there indexed. This is the key to the situation, but it 
is only the key to achaos of apparently inharmonious 
decisions — from the conflict the labor is to extract the 
leading and controlling principles. All the cases will 
be found reproduced here, and clothed in perspicuous 
and brief outline, so that a symmetrical whole is pre- 
sented. This was no easy task. A pedant might have 
made a heavy book. A dreamer might have made a 
more sentimental one, but for practical uses no more 
efficient work could have been written. Its doc- 
trines are the most metaphysical of all branches of legal 
science. Its distinctions are most intricate and wire 
drawn; its lines of liability and exemption are thin, 
and sometimes most grotesque, and yet to the clear 
head its doctrines constitute the most satisfactory 
testimony to the exactness, simplicity, and natural 
justice of the science of jurisprudence as presented in 
the common law. Some of its doctrines may seem to 
yield principle to expediency, and raise the incident 
to the supremacy of the superior, but this is inevitable 
in all relations which cannot be fixed upon exact lines 
of obligation. A code of Master and Servant, however 
thorough, exhaustive and complete on paper, would in 
practice turn out a cast-iron code, and would, in its 
application to the business of life, need reforming 
every day, and, therefore, as often be demonstrated a 
practical failure. It follows that the elastic principles 
of the common Jaw can alone be adapted to sucha 
changing and shifting scene. But these principles, as 
illustrated in the cases, are in jarring conflict. To 
simply reproduce the adjudications would be a use- 
less task. To bring order, simplicity and symmetry 
out of them was the work of a man of genius, and this 
we have before us. Let any experienced practitioner 
who has heretofore been confused by the conflict of 
authorities on some of the leading topics of the mas- 
ter’s responsibility, turn to this chapter, and he will 
see what a writer of genius can do to aid him in ob- 
taining fixed views of the law of Master and Servant. 
8. 


———$—_— 9 


COURT OF APPEALS CALENDAR. 


'NHE following are the first fifty cases on the calendar 
of the Court of Appeals, made for May 21, 1877: 

1. Armstrong v. People. 2. Children’s Aid Society 
v. Loveridge. 3. Provost v. Provost, 4. Erie R. R. 
Co. v. Vanderbilt. 5. Hays v. Miller. 6. Eisenlord v. 
Snyder. 7. Tooley v. Bacon. 8. Peck v. Collins. 9. 
Howell v. Van Sicklen. 10. Same v. Same. 11. Same 
v. Same. 12. Cordell v. N. Y., ete., R. R. Co. 13. Me- 
Alpin v. Powell. 14. Cushman vy. U. 8S. Life Ins. Co. 
15. Francis v. Mut. Life Ins. Co. 16. Alexander v. 
Dutcher. 17. Church v. Maloy. 18. Wood v. N. Y.C., 
eto., R. R. Co. 19. Smith v. Frost. 20. McLean v. 
Freeman. 21. Pierce v. Pierce. 22. Wilson v. Knapp. 
23. Chittenango Cotton Co. v. Stewart. 24. Leonard 
v. Collins. 25. Moody v. Smith. 26. Robinson v. 
Kline. 27. Stevenson v. Lisley. 28. Kavanagh v. 
Wilson. 29. Williams v. Slote. 30. Getty v. Develin. 
31. Lambert v. Staten Island R. R. Co. 82. Van 
Valkenburgh vy. Am. Pop. Life Ins. Co. 33. Ferris v. 
Van Vechten. 34. Parhan v. Moran. 35. Taylor y. 
Mut. Ben. Life Ins. Co. 36. In re Hathaway. 37. 
Smith v. Starr. 38. Tone v. Mayor. 39. Getty v. 





Develin. 40. Tilton v. Ormsbee. 41. Crowell v. Jack- 
son. 42. Pierce v. Keator. 43. Markey v. Brewster. 
44. Bigelow v. Benedict. 45. Besel v. N. Y. C., etc., 
R. R. Co. 46. Curry v. Powers. 47. Tenth National 
Bank v. Mayor. 48. Dickel v. Mayor. 49. Health 
Department v. Krowl. 50. Peyser v. Mayor. 


—__>_—. 
BENCH AND BAR. 


One of the Chicago divorce lawyers named 
Dexter is himself a defendant in a divorce suit, his 
wife having commenced an action against him askin 
for a severance of the nuptial on the ground of crue 
conduct. He was married to the plaintiff as recently 
as September, 1876. 


An English newspaper tells this anecdote of 
Chief Justice Grant, who was named by those practic- 
ing before him ‘‘the silent man.” A couple of bar- 
risters argued before him for two whole days the point 
whether a certain offeuse came within the purview of 
acertain act of Parliament. When his a was 
quite sure they bad exhausted their arguments, if not 
themselves, he quietly observed, ‘‘the Act you refer 
to has been repealed.”’ 


A new judge has been introduced into the 
English courts, and counsel are at a loss how to 
entitle him. On the 18th ult., in the Exchequer Divis- 
ion, during the hearing of the first motion, counsel 
manifesting some uncertainty asto whether he should 
address the Lord Chief Justice Baron’s colleague as 
Mr. Baron Hawkins or Mr. Justice Hawkins, the Lord 
Chief Baron said: ‘ Please address the learned judge 
by his proper title. He is not Mr. Justice Hawkins 
any more than I am Lord Chief Justice, and as yet we 
are not allowed to call him Mr. Baron. He is, there- 
fore, Sir Henry Hawkius.”’ On the following day, 
however, in the Queen’s Bench Division, Mr. Prentice, 
Q. C., having remarked that he moved in a case tried 
before “Sir Henry Hawkins,” as he termed him, Mr. 
Justice Mellor remonstrated, and said the proper title 
of his Brother Hawkins, as of all his brethren, was 
“Mr. Justice Hawkins.’’ ‘‘ We are all,’’ said the 
learned judge, “‘ justices by virtue of our office. It is 
not correct to call my brother Hawkins, ‘ Sir Henry 
Hawkins.’ I don’t like these crotchets.”’ 

>—__—_ 


CORRESPONDENCE. 


PADDED REPORTS. 


To the Editor of the Albuny Law Journal: 

Srr— Now, on the other hand, to me Vol. I of Ab- 
bott’s New Cases has proved of special value; the 
seventy pages of part 6, and the valuable notes on 
** Examination of Parties before Trial,’’ having each 
furnished me with an exhaustive brief just when I 
wanted it. So far from finding this volume ‘* Padded,” 
I have felt under great obligations to Mr. Abbott for 
commencing such a series, which seems to me to be 
the greatest service which he has rendered the profes- 
sion. But few of the profession are so learned, or 
have so much leisure, as your correspondent M., whose 
letter appeared in your last issue. vV.S8. 


New YORK. 
———__.——_——_—_—— 


NOTES. 

HE Monthly Jurist isan old acquaintance under a 
new name, it being the title of a periodical issued 

at Bloomington, Ill., and Indianapolis, Ind., by the pub- 
lishers of the Monthly Western Jurist. The change in 
name was on account of the similarity of the title of the 
serial heretofore issued to that of the Western Jurist is- 
sued at Des Moines, Iowa. With a new name our con- 
temporary puts on a new dress, and is otherwise much 
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improved. The volume commences with the May num- 
ber, which contains a valuable leader upon the ‘** Ohio 
Liquor Law,” or what is better known as the “ Civil 
Damage Law,’’ a number of valuable cases in full, 
notes upon current legal matters, and abstracts of the 
recent decisions of the Supreme Courts of Indiana 
and Illinois. —Tbe Northwestern Reporter is a new 
legal paper, published at St. Paul, Minnesota. It 
takes the place of The Syllabi, until recently issued by 
the same publishers. It contains decisions in full of 
the Supreme Court of Minnesota, abstacts of decis- 
ions of the Supreme Court of Wisconsin, abstracts of 
selected cases of other courts and miscellaneous mat- 
ter. 





The failure of Congress to appropriate sufficient 
funds to carry on judicial business during the coming 
year has caused the United States District Court for 
New Jersey to dispense with holding the June term. 
—Mr. Lang, of St. Lawrence county, in a speech 
supporting some resolutions introduced by him in the 
Assembly, asking for a repeal of the Federal bank- 
ruptcy law, makes some forcible points against that 
statute. The resolutions were passed with but two 
dissenting votes.— In the case of Newell v. Ridgway, 
recently decided at the Special Term of the Supreme 
Court of this State in the First District, the question 
as to the presumption of survivorship, where several 
relatives perish in a common calamity — in this case 
the sinking of the steamer Schiller — where a woman, 
her husband and two children were drowned. The 
court held that at common law there is no presump- 
tion arising from age or sex, either for or against sur- 
vivorship, among persons whose death is occasioned 
by a common cause, but the burden of proof is on the 
one who asserts either survivorship or non-survivor- 
ship affirmatively. 

The Connecticut legislature have passed an act con- 
cerning patent-right notes, requiring the considera- 
tion to be set forth in the note under penalty of fine 
and imprisonment. The act is in this respect similar 
to the statute passed by the New York legislature at 
its present session, but it contains also this provision, 
which we believe will be more effective than the one 
we have mentioned: ‘Section 1. That upon the trial 
of all actions brought upon any note or bond, or other 
writing, given and executed for any interest in any 
patent or patented article, or pretended patent or pat- 
ented article, and wherein the plaintiff shall claim to 
be the bona fide holder of any such note, bond, or 
other writing, it shall be competent for the defendant 
or defendants to offer evidence and prove that the 
plaintiff received his title thereto under such sus- 
picious circumstances as ought to have prevented a 
person of ordinary judgment from purchasing the 
same, and in connection with such evidence, the de- 
fendant or defendants may offer evidence and prove 
that any such note, bond, or other writing, was ob- 
tained by fraud and deceit.” 


In the case of Commonwealth v. Jones, recently tried 
before the Philadelphia Oyer and Terminer, a verdict 
of guilty of assault with intent to kill was set aside 
because one of the jurymen was a German who did 


not understand English intelligently. In more ways 
than one the English bar is changing its practice. On 
Sunday the 15tb ult., in accordance with the ancient 








custom on the first Sunday in the Easter law term, 
the judges and serjeants-at-law were expected to 
attend the afternoon service at St. Paul’s Cathedral; 
and the Lord Mayor, accompanied by the Lord Mayor- 
ess and the Sheriffs and Under-Sheriffs, and escorted 
by the City Marshal and the Corporation sword and 
mace bearers, went in state from the Mansion House 
to the cathedral to receive their lordships, but not one 
of the judges or serjeants-at-law attended the service. 
—An action for the price of a suit of clothes was 
tried in New York before Judge Lawrence and a jury. 
The defense was that the clothes were a misfit. The 
defendant put them on, and appeared before the jury 
in them. The evidence was overwhelming, and a ver- 
dict was at once returned for defendant, 


The Philadelphia Court of Common Pleas decided 
on the 16th ult., in the case of Thompson v. Buckley, 
that the Pennsylvannia Stay Law, recently enacted, is 
constitutional as to writs of execution issued previous 
to its passage. The courts of Common Pleas of Penn- 
sylvania for Mercer and Venango counties have de- 
cided that the provisions of the same law may be 
waived by contract —that of Venango county in the 
case of Gordon v. Green, and that of Mercer county in 
Griffith v. Thomas. — The English High Court of 
Justice is unequal to the business brought before it. 
It is said that at the commencement of the long vaca- 
tion it will be in arrear more than six hundred cases, 
which must go over until November. —— The legisla- 
ture of Missouri have passed ‘‘ An act to encourage the 
destruction of rats.”’ By it each county court is au- 
thorized to offer a bounty of five cents for each scalp 
of a rat killed therein. 


Judge Neilson’s articles on Rufus Choate are attract- 
ing wide attention and are meeting with the highest 
commendations on every hand. Many of the most 
prominent journals in the country either reprint the ar- 
ticles in full as they appear, or give copious extracts 
from them, while other papers speak of them editori- 
ally. The Boston Advertiser of the 28th ult. introduces 
a leading editorial on these articles in the following 
words: ‘‘ Judge Thomas, speaking recently of the 
mortality of legal reputations, said that a lawyer's 
studies and labors were so closely connected with the 
life around him, that the fame thereof usually died 
with him. Some, by independent services to the 
State, to letterg, or to jurisprudence, won enduring 
distinction; but with the rest there was a brief twi- 
light of tradition, and then night shuts in. Mr. Choate 
seems to be an exception to the fate of his profession. 
For there were left very few printed memorials of his 
genius; and one will search his reminiscences in vain 
for contributions of original and permanent value. 
But, though the generation which knew him is pass- 
ing away, the twilight of tradition through which 
that rare and fascinating figure is shown to us is still 
unfaded, and seems to resemble the light of those 
northern skies where there is no night. The last good 
service to the memory of Mr. Choate has been ren- 
dered by Judge Neilson, of Brooklyn, N. Y., in a 
series of articles to the ALBANY LAW JOURNAL, in 
which he has given many fresh incidents of the life 
of Mr. Choate, and a very interesting and just analysis 
of the professional and personal traits of this rarely 
gifted man.”’ 
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CURRENT TOPICS. 


HE courts, the lawyers and the people of this State 

have been able to bear up under the new Code for 
a fortnight, and, notwithstanding the great over-turn 
it was supposed to make, legal business has gone on 
about as it formerly did. There has, indeed, been 
uncertainty in the minds of many practitioners as to 
how they should proceed in such matters as they 
were engaged in, but it has been an uncertainty 
resulting from an indisposition to look up the pro- 
visions of the new law, which affected what they 
had to do. Yet we have not heard of any careful 
practitioner being caught in a mistake by reason of 
an unsuspected provision of the Code of Remedial 
Justice. In fact, a careful practitioner under the 
old Code, who drew all his papers as they should be 
drawn, and transacted all his business as it should 
be transacted, complied with all the requirements of 
the later law. We do not mean to say that plead- 
ings and proceedings which might barely pass mus- 
ter under the old Code would do as well under the 
new. But acareful attorney does not do his busi- 
ness so that it is barely right, but so that it is be- 
yond all question right, and shows for itself that it 
isso. The courts have indeed frowned down any 
attempt to take any technical advantage of mistakes 
in practice under the law as it has been since the 
first of the month, in some instances going so far as 
to announce in advance that amendments would be 
allowed, without costs, wherever necessary to cure 
errors which might result from the changed mode of 
procedure. This disposition to deal liberally with 
formal faults has perhaps smoothed much of the 
asperity which might have been anticipated in the 
working of the new law, and has taken from those 
pests of the profession, the special motion practi- 
tioners, much of the opportunity to annoy, which 
they would have otherwise obtained from the sud- 
den and unexpected change in the formalities of 

procedure. 


Those members of the Bar of this State whose 
professional experience covers the period of time 
during which the Code of Civil Procedure was in 
force, must have particularly noticed the different 
manner in which a change in procedure is received 
by the courts and profession to-day, from what it 
was when that code went into force. At that time 
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the older lawyers, and most of the judges were op- 
posed to a code, and did all that they could to 
embarrass its action. Many of the judges, as will be 
seen by decisions in the earlier volumes of How- 
ard and Abbott, construed the new law in such a 
way as to make it inoperative, reading the provis- 
ions brought under their notice liberally or strictly 
as suited the end in view. To-day there is undoubt- 
edly as much opposition to a change as there then 
was, but the change is met in a different spirit, and 
a purpose manifested on every side to make the pro- 
visions in force operate as smoothly and satisfacto- 
rily as possible. There is one thing, therefore, evi- 
dent, that whatever else may be said of the Code of 
Procedure, it has made the bench and bar liberal 
toward other systems of practice. 


At the time of our present writing, Thursday, 
May 17, the legislation relating to the Code is in 
this condition: 1. The bill to suspend the operation 
of new Code until September 1st, it is expected will 
pass the senate to-day, and come down to the as- 
sembly, where it will doubtless pass. 2. The sup- 
plementary chapters, with the amendments thereto, 
have been ordered to a third reading in the assem- 
bly, and will probably pass to-day. 3. The repealing 
act which accompanies the first thirteen chapters has 
been ordered to a third reading, and will probably 
pass to-day. 4. The amendments proposed by the 
senate to the first thirteen chapters have passed both 
houses, and have gone to the governor. The whole 
Code of Remedial Justice is to take effect September 
1, 1877. 

The law schools are at this season sending forth 
numerous graduates to take their places in the pro- 
fession. Most of these young men have received a 
comparatively thorough training in the theory of the 
law, but in many instances they have no knowledge 
of the practical part of the calling they have chosen, 
Those of them who have, in connection with their 
school training, had the advantage of a seat in a law- 
yer’s office, are somewhat more nearly qualified for 
doing what the officers of the court certify they are 
competent to do, than those who have learned only in 
the school, but not much more so, Only such per- 
sons as have actually been engaged in the routine 
work of an office in good practice, can be said to be 
at all fitted to act in the profession they have entered. 
This they will, in time, find out, and they will also 
discover that even of the law as a science they know 
but little. We think also that some of them will, 
in time, appreciate that such topics as were chosen 
by members of a recently-graduated class in a 
neighboring institution, namely: ‘* True Greatness,” 
“Grit,” and “Plato the Christian Pagan,” are 
not precisely appropriate for discussion in public 
exercises connected with a law school. 





382 


THE ALBANY LAW JOURNAL. 














The governor has vetoed a number of items in 
the general appropriation bill, properly, but we 
think that his action in reference to appropriations 
for law libraries is not founded upon good reasons, 
In explanation of his disapproval of appropria- 
tions for the several district law libraries of the 
State, he says that “it is unequal and unjust 
to compel the tax payers of the State to contribute 
money for the establishment of law libraries in the 
various counties of the State. There is no more 
reason for supplying lawyers with their books, than 
for supplying doctors and clergymen with theirs, or 
farmers and mechanics with their implements and 
tools.” The governor entirely mistakes the purpose 
of these county law libraries. It is not to supply 
the lawyers with books, but the courts. The State 
pays large sums for buildings in which to hold courts, 
and for the salaries of officials, compared with 
which the appropriation for books is but a trifle. 
The lawyers are not furnished with books by the ex- 
istence of these libraries; in fact, we do not believe 
the establishment of a law library in a county makes 
any difference whatever with the purchase of books 
for private libraries therein. The fact is, that at 
present, in many places the lawyers supply the courts 
with the law books necessary for their use. The 
circumstance that these libraries are usually access- 
ible to, and are used by the lawyers, does not affect 
the matter. The books are for the use of the courts 
and the public, and only incidentally benefit the 
legal profession, who indeed have no greater rights 
there than any other class of citizens. 


The bills of general interest introduced in the 
legislature during the past week are these: In re- 
lation to the time for commencing actions in cases of 
fraud, providing that except in replevin and eject- 
ment suits the cause of action shall not be deemed 
to have accrued until the discovery by the aggrieved 
party of the facts constituting the fraud ; for the 
repeal of the Code of Remedial Justice, making 
the repeal absolute and unconditional, and provid- 
ing that all actions and proceedings commenced 
since April 30, 1877, shall be continued under the 
law in force at that date; to secure safety on rail- 
roads by requiring closed platforms to cars running 
through cities. 


The English judges have proved unable to trans- 
act the increased business which the adoption of a 
Code brought before them, but the block occurring 
in the nisi prius courts, instead of the appellate 
ones, the remedy was a very easy one, namely, 


the appointment of a new judge. This remedy has 
been adopted, and Mr. Edward Fry, Q. C., appointed 
to fill the newly-created position. We do not im- 
agine that the relief which will be experienced 
when the appointee begins his judicial labors will 
be at all permanent. With an increased facility for 





the disposal of litigated causes, will come increased 
litigation, and parliament will again be called upon 
to enlarge the judicial force. This State has a small 
field for possible litigation, compared with that of 
England, yet we have a judicial force fully as large, 
and the judicial office is no sinecure here. We do 
not doubt that if the English courts were able to 
dispose promptly of the business brought before 
them, and the lawyers acted with expedition, there 
would result legal business sufficient to fully 
employ the entire profession, and the briefless bar- 
rister would become a myth. The difficulty is not 
that there is not enough business to employ the pro- 
fession, but that the profession do not get along 
with what business they have. The influence of this 
is to prevent those who would go into the courts 
with their matters from doing so, parties preferring 
to suffer wrong and loss rather than to undergo the 
tedious vexation of a legal proceeding. The same 
may be said with regard to legal business in this 
country, though litigation proceeds somewhat more 
rapidly here than in England. 


South Carolina lost its chief justice, and was at 
one time in danger of continuing without one. As 
the court of last resort consists, when complete, of 
but three members, the absence of a single one of 
its complement leaves a numerically weak bench, 
and one whose opinions, when divided, are of no 
value whatever. We are glad the difficulty was not 
permanent. It could not have occurred if the bar 
of the State had taken the determination of the 
question out of the control of the politicians, where 
it has remained too long. 


The United States District Attorney for Utah, Mr. 
Sumner Howard, who has been charged with cer- 
tain irregularities in connection with the confession 
made by the late John D. Lee, has made a statement 
to Attorney-General Devens, in which he denies all 
the charges made. His statement is indorsed by the 
judges of the Supreme Court of Utah, by ex-Judge 
McKean, by several prominent members of the bar, 
including the leading one of Lee’s counsel, and by 
other prominent citizens. This would seem to fully 
establish the fact that Mr. Howard has been guilty 
of no improper conduct in the matter. That he 
was so we do not think was believed by any sensi- 
ble person, yet he has taken the proper course to 
effectually silence all the calumnies which have ap- 
peared in public prints in respect to his dealings 
with Lee. 

—_——_—__. 


NOTES OF CASES. 
[* Barnett v. Young, 29 Ohio St. 7, the Supreme 
Court of Ohio pass upon the question of the 
liability between themselves of the drawer and ac- 
ceptor of a bill which was drawn and accepted for 
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the sole accommodation of the payee. In this case 
the payee becoming insolvent, the acceptor was 
compelled to pay the bill. Such acceptor had no 
funds belonging to the drawers. The court held 
that there was no implied obligation on the part of 
the drawers to reimburse the acceptor, and that the 


drawers and acceptor, as between themselves, in the 


absence of any understanding to the contrary, were 
not co-sureties for the payees, or liable to contribu- 
tion. The court, in deciding this case, disapprove 
of Douglass v. Waddle, 1 Ohio, 413. In that case it 
is held that several accommodation indorsers, all of 
whom indorsed a note before it became operative by 
being transferred to some person not a party for 
value received, should be treated as co-securities, 
and contribution allowed between them as such. 
The court say, however, in the principal case, that 
as the doctrine in Douglass v. Waddle has been un- 
disturbed so long as to promissory notes, it would 
not overrule it, but would not extend it to bills. 
The court follow what appears to be the recognized 
rule as to negotiable accommodation paper of all 
kinds. See 3 Kent’s Com. 86; Fentum v. Pocock, 5 
Taunt. 192; Church v. Barlow, 9 Pick. 547; Wil- 
liams v. Bosson, 11 Ohio, 62; Wright v. Garlinghouse, 
26 N. Y. 539; Douglass v. Waddle, 1 Ohio, 413; 
Thurman v. Van Brunt, 19 Barb. 409. But see 
Laxton v. Peat, 2 Campb. 185, where it was held 
that an acceptor for the accommodation of the 
drawer was only a surety for the drawer; though 
the authority of that case has been denied in several 
of the cases above cited. 


In the case of State of Maryland to the use of Bar- 
nard v. Gott, 44 Md. 341, the doctrine that a receipt 
under seal is conclusive against the party giving it 
was maintained. In this case certain property was 
sold by a trustee under a decree in equity, and an 
account distributing the proceeds of sale was aud- 
ited and finally ratified. This action was brought 
on the trustee’s bond by one of the parties, to whom 
a share of the proceeds of thesale had been audited, 
to recover the balance of such share, which the 
trustee had failed to pay. The surety on the bond 
interposed to the right of Barnard, the equitable 
plaintiff, to recover a receipt in full of such plaintiff 
under seal, and a note of the trustee to him at six 
months for the balance due. The note not being 
paid at maturity, was subsequently returned to the 
maker, and the receipt returned to the equitable 
plaintiff. Both papers were afterward destroyed, 
and secondary evidence of their contents admitted. 
The court held that the receipt given by the equita- 
ble plaintiff being under seal, was conclusive, and 
he could not recover against the surety. In giving 
this effect to a receipt under seal, the court follow 
the rule of law applicable to other instruments under 
seal, and which has been extended to receipts. Best, 





in his work on Evidence (§ 306), says: ‘‘A receipt 
under hand and seal is conclusive evidence of the 
payment of money.” Gilb. Ev. 458. But in Jones 
v. Ward, 10 Yerg. 160, such a receipt was held to 
be open to explanation by parol, and parol evidence 
was admitted to exclude an item from its operation 
that was clearly embraced in its terms. See, how- 
ever, State v. Messick, 1 Houst. 347; Deland v. Ames- 
bury, 7 Pick. 244; Ill. Cent. R. R. v. Welch, 52 Tl. 
183. But such an instrument may be avoided for 
fraud. Martin v. Righter, 10 N. J. Eq. 510. 


In Brown v. Camden & Atlantic R. R. Co., 4 W. 
Not. Cas. 21, decided on the 5th of February last 
by the Supreme Court of Pennsylvania, the plaintiff 
bought a ticket in Philadelphia for a passage from 
Philadelphia to Atlantic City, N. J., over the Cam- 
den and Atlantic Railroad, which railroad is situ- 
ated wholly in the State of New Jersey, and belongs 
to defendant, a New Jersey corporation. He de- 
livered his trunk to the defendant at its office on 
the Pennsylvania side of the Delaware, and did not 
inform the defendant’s servants taking it of the 
value of its contents. The trunk was lost, and 
plaintiff brought action for its loss and recovered a 
verdict of $1,300. Under the statute of Pennsyl- 
vania the liability of a railroad company for the loss 
of a passenger’s baggage is limited to $300. The 
court held that the contract made between plaintiff 
and defendant was governed by the law of New 
Jersey, and not by that of Pennsylania. By the 
New Jersey law there is a limitation to the amount 
of liability for the loss of baggage, but a general 
notice of the limitation is required to be posted in 
the office of the carrier, and to be inserted in the 
ticket given for passage. A compliance by defend- 
ant with these provisions was not shown. Judg- 
ment was ordered on the verdict of the jury, the 
court reversing the decision below. The rule that 
every one is understood to have contracted in the 
place in which he has bound himself to perform the 
contract, is adopted by the court in this case. Story 
on Confl. of Laws, § 233; Wharton on Confl. of 
Laws, § 401; Ferguson v. Fyffe, 8 Cl. & Finn. 121; 
Connor v. Bellamont, 2 Atk. 382; Houghton v. Page, 
2 N. H. 42; Peacock v. Banks, 1 Minor, 887; Mullon 
v. Morris, 2 Barr. 85; Althouse v. Ramsey, 6 Whart. 
531. In regard to the omission to declare the value 
of the baggage, the court hold that, by the common 
law, as settled in Pennsylvania, a party who sends 
goods by a common carrier is not bound to declare 
their value, unless required to do so, and that plain- 
tiff was not bound to declare the value of his trunk 
at the time he delivered it, though a different rule 
would be adopted, perhaps, had he attempted to 
carry merchandise under the guise of luggage. See 
Relf v. Rapp, 3 W. & 8.26; Camden & Amboy R. R. 
Oo. v. Bauldaut, 4 Barr. 67. 
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THE ELECTORAL COMMISSION. 
BY SAMUEL T. SPEAR, D. D. 


| aon section of the act of the two houses of Con- 

gress which provided for the appointment of the 
Electoral Commission, designated its duties, and 
granted the powers which were to be exercised by 
it, was simply a part of an agreement between these 
houses as to the method of procedure in counting 
the electoral votes for President and Vice-President. 
It pledged their faith, and that is all. Legally con- 
sidered, it was the merest rope of sand, except as 
the two houses, each acting by itself, should choose 
to carry out its provisions. There was no power 
anywhere to enforce it against the pleasure of either 
house. This fact very clearly appeared in the effort 
made in the House of Representatives to prevent 
the completion of the count. 

The provisions of the agreement relating to the 
Electoral Commission were the following: 1. That 
where ‘‘more than one return or paper purporting 
to be a return from a State,” not being duplicates 
of the same return, ‘‘shall have been received by 
the President of the Senate,” the same, together 
with all the accompanying papers and the written 
objections thereto, having been opened and read in 
the presence of the two houses of Congress, shall 
forthwith be submitted to a Commission, consisting 
of five members chosen by each house, and four 
designated Justices of the Supreme Court of the 
United States, and a fifth Justice selected by the 
four, thus making fifteen in all. 2. That this Com- 
mission ‘‘shall proceed to consider the same, with 
the same powers, if any, now possessed for that 
purpose by the two houses acting separately or 
together, and, by a majority of votes, decide whether 
any and what votes from such State are the votes 
provided for by the Constitution of the United 
States, and how many and what persons were duly 
appointed electors in such State, and may therein 
take into view such petitions, depositions and other 
papers, if any, as shall by the Constitution and now 
existing law be competent and pertinent in such 
consideration.” 3. That the decision of the Com- 
mission in each case shall be final, unless ‘‘the two 
houses shall separately concur in ordering other- 
wise, in which case such concurrent order shall 
govern.” 

The powers here granted to this Commission, 
relatively to the matter submitted, were exactly 
those of the two houses of Congress in regard to the 
same matter, whether acting separately or together, 
with the right of judgment in the Commission as to 
the nature and scope of these powers. This was 
certainly a most extraordinary delegation of power. 

The proviso that the decision of the Commission in 
each case shall be final, unless ‘‘ the two houses shall 
separately concur in ordering otherwise,” reserves 
the right of rejecting the decision by such concur- 





rent order ; yet it was so only in form and was 
meant to be so. Each house agreed with the other 
to trust certain disputed questions to this Commis- 
sion, formally retaining a power to reverse its de- 
cisions, which each know that both would not con- 
currently exercise. Practically, therefore, the 
Commission in settling the only questions that ad- 
mitted of dispute, determined who was to be Presi- 
dent. Congress went through the form, but the 
Commission did the critical part of the work, and 
was expected to do it. 

The reason why the two houses of Congress agreed 
to such a compact with each other may perhaps be 
best stated by saying that they did not know what 
else todo. The spirit of partisanship was at fever 
heat; and neither house, the one being Democratic 
and the other Republican, had sufficient confidence 
in the judicial candor of the other to trust it in 
reference to certain pending questions of law and 
fact. From four States two different sets of elec- 
toral returns had been transmitted to the President 
of the Senate; and the final result depended upon 
the manner of disposing of these conflicting re- 
turns. Neither house was willing te surrender the 
slightest advantage to the other; and yet to agree be- 
forehand to nothing, and, hence, come to the count- 
ing of the votes, with no plan of procedure previ- 
ously adopted, was to take a risk for the country 
which neither was mad enough to assume. The 
truth is that the Electoral Commission was the re- 
sult of a compromise in which each house made 
the best bargain with the other it could make, both 
agreeing that the Commission should decide ques- 
tions which they could not directly and concurrently 
decide for themselves, and both consenting to oc- 
cupy a position which practically precluded a con- 
current reversal of its decisions. Each house, hoping 
to win, took the risk of losing. 

The jirst case submitted to the Commission was 
that of FLtortpa. The papers relating to the Hayes 
electors consisted of the certificate of Governor 
Stearns, dated December 6, 1876, and certifying to 
their appointment, and also their own certificate 
made on the same date and in due form, and certi- 
fying to their votes. 

The papers in respect to the Tilden electors con- 
sisted of the following documents: 1. The certifi- 
cate of the Attorney-General of the State, dated 
December 6, 1876, and certifying to their appoint- 
ment. 2. Their own certificate bearing the same 
date, and certifying to their votes. 3. The certifi- 
cate of Governor Drew, dated January 26, 1877, 
and certifying that the legislature of the State had, 
by a law approved January 17, 1877, provided for a 
recanvass of the votes cast for electors on the 7th 
of November, 1876, that such recanvass was made on 
the 19th of January, 1877, and that as the result the 
Tilden electors were found to have been chosen. 4. 
A certified copy of the act of the legislature pro- 
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viding for this recanvass of the votes. 5. A second 
certificate of these electors, dated January 26, 1877, 
and certifying to the votes which they cast on the 6th 
of December, 1876. 6. A certificate of the Secre- 
tary of State, dated January 26, 1877, and setting 
forth the votes cast for electors as declared in the 
second canvass of the same. 7. A certified copy of 
an act of the legislature of the State, approved Jan- 
uary 26, 1877, and declaring the Tilden electors to 
have been chosen on the 7th of November, 1876. 
All these documents, with the exception of the first, 
came into existence some six weeks after the time 
fixed by law for giving the electoral votes for Presi- 
dent and Vice-President. The first document, 
proceeding from the Attorney-General of the State, 
was dated on the day of the voting, yet it had no 
official character, since he was not authorized to 
make such certificate, and since, moreover, it was 
contradicted by the finding of the State board of 
canvassers. 

All these papers, together with the written objec- 
tions thereto, were placed in the hands of the Com- 
mission, and their decision was that the Hayes 
electors had been duly appointed, and that their votes 
were the votes provided for by the Constitution of 
the United States. The ground of this decision 
was stated as follows : 


‘‘That it is not competent under the Constitution 
and the law, as it existed at the passage of said act, 
to go into evidence aliunde the papers opened by the 
President of the Senate in the presence of the two 
houses to prove that other persons than those regu- 
larly certified to by the Governor of the State of 
Florida, in and according to the determination and 
declaration of their appointment by the board of 
State canvassers of said State, prior to the time re- 
quired for the performance of their duties, had been 
appointed electors, or by counter proof to show that 
they had not, and that all proceedings of the courts 
or acts of the legislature, or of the executive of 
Florida, subsequent to the casting of the votes of 
the electors on the prescribed day, are inadmissible 
for any such purpose. 

‘““As to the objection made to the eligibility of 
Mr. Humphries, the Commission is of the opinion 
that, without reference to the question of the effect 
of the vote of an ineligible elector, the evidence 
does not show that he held the office of shipping 


commissioner on the day when the electors were ap- , 


pointed.” 


There was no dispute in this case as to whether 
the papers relating to the Hayes electors possessed 
every element of regularity and law possible in any 
case. This fact the Commission held to be conclu- 
sive. The State of Florida had, in the manner pre- 
scribed by the legislature thereof exercised and ex- 
hausted its entire power in the appointment of 
electors, aud in certifying thereto; and these elect- 
ors, clothed with the insignia of office, and not 
ousted therefrom by any judicial proceedings, had 
exercised and exhausted all their powers in conform- 
ity with law. That ended the question, and left 





nothing to be done but to take knowledge of the 
facts and count the votes. The appointment of 


electors being exclusively a State affair, Congress 
has no power to consider and determine a contested 
election for electors, any more than to consider and 
determine a contested election for the Governor of a 
Both alike fall exclusively under State juris- 


State. 
diction. 

To allege frauds in the election of electors and 
offer to prove them, with the implication that Con- 
gress is to decide whether such frauds have been 
committed or not, is to seek a remedy where the 
Constitution gives no remedy. The State itself, by 
its provisions of law, is the proper authority to 
determine such a question; and over it each State has 
the most ample power, provided it be exercised prior 
to the performance of the electoral function and the 
expiration of the office. The attempt made in 
Florida after these facts had become completed legal 
realities, could have no effect to annul acts legally 
and rightfully done when they were done. All such 
attempts have a post hac character which makes them 
mere nullities in law. The Hayes electors had all 
the elements of law on their side when they acted, 
and the Tilden electors had not a solitary legal ele- 
ment at the time of their action to distinguish them 
from any other equal number of private citizens. 
This was an imperative reason why the votes of the 
former should be and those of the latter should not 
be counted. 

The second case submitted to the Commission was 
that of Lourstana. The papers in respect to the 
Hayes electors were entirely regular and authentic 
in every particular, and were, moreover, supple- 
mented by a certified record of the proceedings of 
these electors in filling two vacancies in the elect- 
oral college of that State, and by a certified copy 
of the State statute under which these proceedings 
were had. 

The papers relating to the Tilden electors had not 
a single element of legal authenticity. The certifi- 
cate of their appointment was signed by John 
McEnery, who was not and never had been the Gov- 
ernor of Louisiana, and was contradicted by the 
finding of the Returning Board of that State. The 
certificate made out by the electors themselves as to 
their votes, not being attested by or based upon any 
State authority, had no legal character whatever. 

These papers, together with the objections thereto, 
were referred to the Commission, whose decision was 
that the Hayes electors had been duly appointed, 
and that their votes should be counted. The ground 
of the decision was stated as follows: 


‘¢That it is not competent under the Constitution 
and the law, as it existed at the date of the passage 
of said act, to go into evidence aliunde the papers 
opened by the President of the Senate in the presence 
of the two houses to prove that other persons than 
those regularly certified to by the Governor of 
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Louisiana, on and according to the determination 
and declaration of their appointment by the return- 
ing officers for elections in said State, prior to the 
time required for the performance of their duties, 
had been appointed electors, or by counter-proof to 
show that they had not, or that the determination 
of the said returning officers was not in accordance 
with the truth and the fact.” 


To this general ground were annexed the follow- 
ing specific statements of opinion: 1. ‘‘That it is 
not within the jurisdiction of the two houses of 
Congress assembled to count the votes for President 
and Vice-President to enter upon the trial of sucha 
question,” namely, the question above indicated. 
2. “That it is not competent to prove that any of 
said persons, as aforesaid, held an office of trust or 
profit under the United States at the time when they 
were appointed, or that they were ineligible under 
the laws of the State, or any other matter aliunde 
the said certificates and papers.” 3. ‘‘ That the re- 


turning officers of election for electors were a legally 
constituted body by virtue of a constitutional law, 
and that a vacancy in said body did not vitiate its 
proceedings.” 

The general theory adopted and applied in this 
case, as in that of Florida, is that the will of a State 
in the appointment of electors and the certification 


thereof, as expressed through its constituted author- 
ities, is not a matter that lies within the jurisdiction 
‘of Congress, when counting the electoral votes, for 
the purpose of revising, changing or correcting that 
expression, and, hence, that the action of these au- 
thorities attesting and making known that will 
must be accepted as conclusive in respect to all 
the facts to which it relates. It is not the prov- 
ince of Congress to determine the result of an elec_ 
tion for electors. So, also, whether electors, regu- 
larly appointed under State authority, were eligible 
or not is a matter to be settled under that authority 
by some form of judicial proceeding provided for 
by law, and seasonably instituted for this purpose, 
The authority of the returning officers in Louisiana 
having been called in question, the Commission ex- 
pressed the opinion that these officers were a legally 
constituted body, that their acts were valid in law, 
and hence that their determination as to who had 
been appointed electors is decisive on that question 
of fact. 

The Commission in the Florida case decided to 
receive evidence aliunde the papers opened by the 
President of the Senate with reference to the eligi- 
bility of Mr. Humphries, and then, after having re- 
ceived the evidence, declared that it did not show 
that Humphries was a ‘‘shipping commissioner on 
the day when the electors were appointed.” In the 
Louisiana case, however, the Commission refused to 
receive such evidence in relation to the question of 
eligibility, and then in the final judgment said that 
it was ‘‘not competent to prove that any of said 





persons so appointed electors as aforesaid held an 
office of trust or profit under the United States at 
the time when they were appointed.” The Com- 
mission did not maintain its own consistency in 
dealing with the two cases. It heard such proof 
and judged of it in the one case, and declined to 
hear it, and declared it not pertinent or competent 
in the other. Its action in the latter case was in 
accordance with the general principles which gov- 
erned its final decision in all the cases, 

The third case was that of OrEGoN, differing some- 
what from all the others in consequence of the ac- 
tion of Governor Grover. The papers relating to 
the Hayes electors were the following: 1. The affi- 
davit of these electors, stating the facts in regard to 
the action of Governor Grover and of E. A. Cronin. 
2. A certified tabulation by the Secretary of State, 
giving the votes cast for electors, and showing that 
W. H. Odell, J. W. Watts and John C. Cartwright 
had received the highest number of votes. 3. The 
certificate of these electors as to their votes cast for 
President and Vice-President. 4. A certified record 
of their proceedings, showing the resignation of Mr. 
Watts and his election by the other two electors to 
fill the vacancy thereby created. 

The papers relating to the Cronin electoral college 
were as follows: 1. The certificate of Gov. Grover, 
certifying to the appointment of W. H. Odell, John 
C. Cartwright and E. A. Cronin, as having the 
highest number of votes cast for ‘‘ persons eligible” 
to the electoral office. 2. The certificate of E. A. 
Cronin, J. N. T. Miller and John Parker, setting 
forth the appointment of the latter two by the first, 
and then certifying to their votes, one of which was 
for Mr. Tilden, and the other two for Mr. Hayes. 

The finding of the Commission upon the basis of 
these papers was, that Odell, Cartwright and Watts 
had been duly appointed electors, and that their 
votes were the votes provided for by the Constitu- 
tion of the United States. To this decision was 
appended the following series of opinions in refer- 
ence to certain questions of fact and law: 


1. That by the laws of the State of Oregon the 
duty of canvassing the returns of all the votes given 
at an election for electors of President and Vice- 
President was imposed upon the Secretary of State, 
and upon no one else. 

2. That the Secretary of State did canvass the re- 
turns in the case before us, and thereby ascertained 
that J. C. Cartwright, W. H. Odell and J. W. Watts 
had a majority of all the votes given for electors, 
and had the highest number of votes cast for that 
office, and by the express language of the statute 
those persons are deemed elected. 

3. That, in obedience to his duty, the Secretary 
made a canvass and tabulated statement of the 
votes, showing this result, which, according to law, 
he placed on file in his office on the 4th day of De- 
cember, 1876. 

4, That the refusal or failure of the Governor of 
Oregon to sign the certificate of the election of the 
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es 
persons so elected does not have the effect of de- 
feating their appointment as such electors. 

5. That the act of the Governor of Oregon in giv- 
ing E. A. Cronin a certificate of election, though he 
received a thousand votes less than Watts, on the 
ground that the latter was ineligible, was without 
authority of law, and is therefore void. 

6. That although the evidence shows that Watts 
was a postmaster at the time of his election, this 
fact is rendered immaterial by his resignation, both 
as postmaster and elector, and his subsequent ap- 
pointment to fill the vacancy so made, by the elec- 
toral college. 

The legal doctrine of the Commission is, that 
Watts, although at the time of his election holding 
an office which disqualified him to act as an elector, 
was nevertheless elected by the people. His elec- 
tion, though voidable by proper proceedings for 
that purpose, was not absolutely void, and his in- 
eligibility did not result in the election of Cronin, 
who had received but a minority of the votes. 
Whether his ineligibility would have invalidated 
his action if he had not resigned the electoral office 
to which he was appointed, and the one which he 
held at the time of the appointment, is a question 
upon which the Commission had no occasion to pass 
judgment, since he did resign both offices, and was 
appointed by the electoral college to fill the vacancy 
created by his resignation of the former office. The 
act of Gov. Grover in certifying to Cronin’s election, 


being without authority of law, and contrary to the 
canvass of the votes made by the Secretary of State, 
was regarded as a nullity, and consequently all the 


acts of Cronin were without legal effect. So, also, 
the failure of Gov. Grover to give the proper certifi- 
cate to the persons elected did not destroy the fact 
of their election, as ascertained and declared by the 
canvassing authority of the State. 

The last case was that of Sourm Carona. The 
papers in regard to the Tilden electors consisted 
simply of their own certificate as to their votes, un- 
attested, except by themselves, and were of course 
entirely worthless for any legal purpose. Those re- 
lating to the Hayes electors fulfilled all the require- 
ments of law. The Commission decided that the 
objections to the latter were not valid, and hence 
that their votes should be counted. 

To the objection that the election was void be- 
cause the legislature had not passed a registration 
law, as required by the constitution of the State, 
the Commission replied: ‘‘ The failure of the legis- 
lature to provide a system for the registration of 
persons entitled to vote does not render nugatory 
elections held under laws otherwise sufficient, though 
it may be the duty of the legislature to enact such a 
law. If it were otherwise, all government in that 
State is a usurpation, its officers without authority, 
and the social compact in the State is at an end, The 
Commission must take notice that there is a govern 
ment in South Carolina, republican in form, since its 
constitution provides for such a government, and it 





is and was, on the day of appointing electors, so rec- 
ognized by the Executive and by both branches of 
the legislative department of the government of the 
United States.” 

To the objection founded on the presence of 
United States troops in the State at the time of the 
election, the Commission replied: ‘‘So far as the 
Commission can take notice of the presence of the 
soldiers of the United States during the election, it 
appears that they were placed there by the Presi- 
dent of the United States to suppress an insurrec- 
tion at the request of the proper authorities of the 
State.” 

The general ground stated by the Commission is as 
follows: ’ 

‘But we are also of opinion that from the papers 
before us it appears that, the Governor and Secretary 
of State having certified under seal of the State 
that the electors whose votes we have decided to be 
the lawful electoral votes of the State were duly ap- 
pointed electors, which certificate, both by presump- 
tion of law and by the certificate of the rival claimants 
of the electoral office, was based upon the action of 
the State board of canvassers, there exists no power 
in this Commission, as there exists none in the two 
houses of Congress in counting the electoral vote, 
to inquire into the circumstances under which the 
primary vote for electors was given. The power of 
the Congress of the United States in its legislative 
capacity to inquire into the matters alleged, is a very 
different one from its power in the matter of counting 
the electoral votes. The votes to be counted are 
those presented by the States, and when ascertained 
and presented by the proper authorities of the States, 
they must be counted.” 


The two cardinal principles applied by the Com- 
mission in all these cases are the following: 1. That 
every State has the constitutional right to appoint 
electors in the manner prescribed by its legislature, 
and also the power conclusively to authenticate its 
own appointments as against any right or power in 
Congress, when counting the electoral votes, to in- 
validate the proceedings of its constituted authori- 
ties. 2. That the fact of such appointment is 
legally established by the certificate of the execu- 
tive of the State, based upon, in accordance with, 
and setting forth the determination and declaration 
of the authorized State board of canvassers, which 
certificate, though prima facie evidence in every case, 
is, nevertheless, subject to contradiction and correc- 
tion in respect to any discrepancy between it and 
the results ascertained and declared by these can- 
vassers. Congress, when counting the votes, may, 
if necessary, look beyond the certificate of the ex- 
ecutive to the finding of the State board of can- 
vassers; but it cannot sit as a court of appeals to 
review the processes of that finding, or judge of 
their legality, without invading a province which 
the Constitution assigns exclusively to the States 
themselves. 

This is the sum of the doctrine adopted by the 
majority of the Electoral Commission. It necessa- 
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rily led to the exclusion of a large mass of proposed 
evidence, on the ground of a want of jurisdiction 
to consider it and judge in the light of it. The 
powers of the Commission being simply those of 
Congress, and the latter having no power to canvass 
the votes cast for electors, it then follows, as a 
necessary result, that the canvass made under State 
authority and properly certified to, and not cor- 
rected by any judicial proceedings prior to the time 
prescribed for the casting of the electoral votes, 
must be regarded as conclusive. No other theory 
is possible without changing and subverting the 
electoral system of the Constitution, and vesting in 
Congress a power which that instrument not only 
does not grant, but meant to exclude. 

The construction of the Constitution, as given by 
the Commission, will form a conspicuous chapter in 
the legal history of this country. Partisan disap- 
pointments, on the one hand, and partisan exulta- 
tions, on the other, are but transient matters having 
no lasting significance. Principles, however, and 
precedents involving and establishing principles, 
are not the things of a day. They live when the 
occasion which called them forth, and to which they 
were applied, is gone forever. It is quite true that 
the Commission were divided in opinion on the line 
of their recognized party affiliations; yet this fact, 


while on many accounts to be regretted, does not 
invalidate their action, or destroy its force as a legal 


precedent. No constitutional question in the whole 
history of this nation ever brought to its solution more 
elaborate argument or a greater amount of learning. 

In judging of the results arrived at by the Com- 
mission, we should keep in mind the limited extent 
of its jurisdiction. It was neither a court of justice 
nor a State board of canvassers. It had no quo 
warranto powers. It simply stood for the time 
being in the place of the two houses of Congress, 
considered not in their legislative character, but 
only in reference to that special and limited function 
which is involved in counting the electoral votes. 
What it did, and all that it had a right to do, 
was to ascertain, from the papers submitted to 
it, who, in the four disputed States, had been 
appointed electors according to law, and what 
votes should be counted. Comparing the two sets of 
papers together — those relating to the Hayes electors 
and those relating to the Tilden electors — the Com- 
mission came to the only conclusions admissible in 
view of their limited jurisdiction. Congress could 
not have decided differently without exceeding its 
own powers. The Constitution does not make Con- 
gress the judge of the elections, returns and quaiifi- 
cations of Presidential electors; and surely no such 
power was given to the Electoral Commission. It 
was far more important that the Law should rule, 
and decide the pending dispute, than that this or 
that party should win the prize of success, 





WHAT IS NOT A QUESTION OF FEDERAL 
LAW. 


N the case of Van Norden et al., plaintiffs in error, 
v. Benner, just decided by the Supreme Court of 
the United States, defendant in error, owning stock in 
and having a debt against a corporation, in the exist- 
ence and prosperity of which plaintiffs in error were 
very largely interested, commenced proceedings in 
bankruptcy to wind up its affairs. The plaintiffs in 
error fearing that he would be successful in his appli- 
cation and believing that their interests would be in- 
juriously affected if he was, preferred to assume his 
debt and purchase his stock, in the hope thereby of 
saving themselves. In an action upon a note given by 
plaintiffs in error in this transaction, brought in a 
State court, the answer of such plaintiffs claimed no 
title, right, privilege or immunity under the bank- 
rupt law, but only that the defendant in error availed 
himself of his rights under that law to force them to 
execute the note sued upon in order to avoid an adju- 
dication of bankruptcy against the corporation. The 
Supreme Court held that there was no Federal ques- 
tion presented, that all that could be said against the 
transaction was that the defendant in error may have 
taken advantage of the necessities of plaintiffs in error 
to secure himself against probable loss, and it dismissed 
a writ of error taken from the decision of the State 
court for want of jurisdiction. 
—_—__¢____ 


PAROL EXPLANATION OF APPLICATION FOR 
LIFE INSURANCE. 

the recent case of New Jersey Mutual Life Insur- 

ance Co. v. Baker, decided by the Supreme Court 
of the United States, the question as to whether parol 
evidence is admissible to explain answers, made in a 
written application signed by the applicant for life in- 
surance, was involved. The court, after saying in an- 
swer to one of the grounds of error, that it will not 
do for counsel, in requests to the court, to assume the 
existence of facts and ask a charge to the jury based 
upon such assumption (Gladmon v. Railroad Co., 15 
Wall. 401); nor will it do for counsel, upon argument 
before this court, to insist that because the counsel 
below made such assumption it is to consider the 
assumed facts as existing, pass to the consideration of 
the question mentioned. It says: The second general 
objection of the defendant is based upon an alleged 
error in admitting evidence of what took place when 
the answers to the questions already referred to were 
written in an application for insurance. These questions 
were put, and the answers were written down by Dr. 
Wells, the agent of the insurance company, and the 
application was signed by Mrs. Baker. There were 
present Mr. and Mrs. Baker, Dr. Wells, the agent of 
the company, and Dr. Hibbard. The proceedings in 
relation to question No. 12 will illustrate the course of 
the trial. Question. ‘‘Have the party’s parents, 
brothers or sisters been afflicted with pulmonary or 
other diseases hereditary in their nature? to which 
the answer was written, no.’’ Dr. Hibbard was asked 
to state the conversation that took place between him- 
self, Dr. Wells, the agent of the company, and Mrs. 
Baker, when this question was put and answered. 
To this evidence objection was made, on the ground 
that the answer was in writing, and that it was not 
competent to vary the same by parol testimony. The 
objection was overruled, and the witness answered: 
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‘‘T asked in reference to the cause of the death of her 
brothers and sisters, whether they died of pulmonary 
consumption. She said it was reported that two or 
three of them died of pulmonary consumption, but 
there was a difference of opinion respecting that and 
she was unable to decide, but her view of the ques- 
tion was they had not died of consumption.’”’ The 
same question was put on the trial to the plaintiff as 
had been put to Dr. Hibbard, and a similar objection 
was made. He gave the answer of Mrs. Baker as sim- 
ilar to that given by Dr. Hibbard, but more in detail 
as to the supposed causes of the deaths in the family. 
He adds: “* After she had completed this answer, Dr. 
Wells said that where she had no personal knowledge 
she was to answer ‘don’t know.’ Dr. Wells then 
wrote out the answer. I did not see what he wrote.’ 
He testified also that the application was not read 
over to Mrs. Baker after being filled out by Dr. Wells. 

The subsequent evidence of Dr. Wells was in some 
respects contradictory to this; he stating, among other 
things, that the answers were read over to Mrs. Baker, 
but as the question is upon the admissibility of the 
evidence, it is not important to consider it. 

It is manifest upon the testimony of the witnesses 
that Dr. Wells, the agent of the company, undertook 
to construe and interpret the answers of the applicant, 
and wrote down and inserted in the application his 
construction and interpretation of them, and not the 
answers themselves. The evidence objected to was 
admissible to show that the statement was not that of 
the applicant, although signed by her. The statement 
was one prepared by the company, for which it was 
responsible, and it cannot be set up to defeat its policy. 
The Insurance Company v. Mahone, 21 Wall. 152, is a 
full and satisfactory authority to this point, as is also 
The Insurance Company v. Wilkinson, 13 id. 222. In 
the former case the opinion was given by Mr. Justice 
Strong, and in the latter by Mr. Justice Miller, and 
each of them contains a full and careful consideration 
of the precise question before us. These cases are so 
recent and so fully in point that further discussion is 
unnecessary. 

a ee 
PRESUMPTIONS AS TO DEEDS.— TAX TITLES. 
— MERGER. 


| exe Supreme Court of the United States in the re- 
cent case of Gould vy. Day decide that the delivery 
of adeed conveying land will be presumed, in the ab- 
sence of direct evidence of the fact, from the concur- 
rent acts of the parties recognizing a transfer of the 


title. Thus, where a deed had been executed and re- 
corded without the knowledge of the grantee, but sub- 
sequently, upon request of the grantor, the grantee 
executed a conveyance toa third party, it was held 
. that this recognition by both parties of the transfer 
of the title was sufficient evidence that at that time 
a delivery of the deed had been made. In this case 
certain lands in the State of Michigan were sold for 
taxes, and for want of other purchasers, were bid in 
by the State. Before the sale became absolute, the 
owner of the property, at the time the sale was made, 
holding the same by a perfect title, purchased the 
State bids. The court held, (1) that a redemption of 
the property from the sale was practically effected by 
the purchase; (2) that the ownership of the State’s 
lien and the ownership of the title to the land being 
thus united in the same person, the lien was merged 
in the title; and (3) that tax deeds subsequently ex- 





ecuted to the owner by the State were only evidence 
that the taxes were satisfied, the lien of the State dis- 
charged, and the estate restored from the sale; they 
transferred no new title to the grantee. Incidentally 
a question of evidence arose in the case, and the court 
held that where a question put to a witness is in 
itself unobjectionable, but the answer goes beyond 
what is called for, and is improper or incompetent tes- 
timony, an objection to the question will not extend 
to the answer. Special objection must be taken in 
such case to the answer. In this instance a witness 
was asked whether he could form a judgment of the 
quantity of timber which had been on certain pine- 
timber lands from the stumps that remained, and he 
stated in his answer what, in his judgment, the quan- 
tity was. 





—__—___—__ 


OF PLEDGEE OF BANK STOCK 
FOR DEBTS OF BANK. 


COURT OF APPEALS OF MARYLAND— MARCH, 1876. 


MAGRUDER V. COLSTON ET AL.* 


Persons who hold stock in pledge, the certificates of which 
stand on the books of the bank in the name of the 
»ledgee, are, in the contemplation of the National 
janking Act, stockholders, and so long as they thus 
hold the stock in pledge are responsible to the cred- 
itors of the bank in proportion to the amount so held. 

But a sale of the stock under an authority conferred by the 
terms of the pledge is not obnoxious to the charge of 
having been done in fraud of creditors, although its 
leading object and purpose may have been on the part 
of the pledgee to avoid liability as a stockholder, under 
the twelfth section of the National Banking Act. 


LIABILITY 


PPEAL from the Superior Court of Baltimore 
City. 
The facts of the case are sufficiently stated in the 
opinion of the court. 


Wiliam M. Merrick, for appellant. 
Charles Marshall, for appellees. 


GRason, J. The questions presented by some of the 
prayers, as to the organization of the Merchants’ 
National Bank of Washington, having been aban- 
doned by the counsel of the appellant, the only ques- 
tions before the court upon this appeal arise upon his 
third and fourth prayers, which were rejected by the 
court below, and the appellee’s second prayer, which 
was granted. The record shows that, some time before 
the failure of the bank, the appellees, who were bankers 
and brokers in Baltimore City, lent to Bayne & Com- 
pany eight thousand dollars, payable on call, and took 
from them as collateral security for repayment of the 
loan one hundred shares of the stock of the Mer- 
chants’ National Bank of Washington, fifty shares of 
which were inacertificate standing in the name of 
Oscar A. King, and indorsed in blank by him, and the 
remaining fifty shares in a certificate standing in the 
name of Bayne & Company, and indorsed in blank by 
them. The appellees held these two certificates until 
the 26th of April, 1866, when, having previously called 
upon Bayne & Company for repayment of the loan, 
and they having made default and instructed the 
appellees to sell, the latter requested the bank to trans- 
fer the stock to them and to issue certificates to them 
in their own name for it. The bank transferred the 
fifty shares standing in King’s name and issued the 
certificate therefor to the appellees, but refused to 
transfer the fifty shares standing in the name of Bayne 
& Company, because Bayne & Company were indebted 





*To appear 44 Md. 349. 
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to the bank. The appellees suld the whole of the 
stock to Colston on the second day of May, 1866, for 
one dollar, and delivered to him the certificate for the 
fifty shares originally standing in the name of King, 
as well as the certificate standing in the name of Bayne 
& Company, and the bank thereupon issued a new 
certificate to Colston in his own name for the fifty 
shares originally standing in King’s name, and deliv- 
ered it to him on the second day of May, the day be- 
fore the bank failed and while if was still open and 
doing business. The appellees proved that at the time 
of the sale they did not consider the stock worth any 
thing, and that they intended, when they made the 
sale to Colston, to avoid complications and difficulties, 
fearing that the bank, which they had heard was in 
difficulties, might prove insolvent. 

They further proved that Colston was not pecuni- 
arily responsible for the amount of the par value of 
the stock so sold and transferred to him. The bank 
closed its doors on the tnird day of May, at three 
o'clock P. M., and turned out to be insolvent, and this 
suit was brought by the receiver to recover from the 
appellees, as stockholders of the bank, the par value 
of the fifty shares of stock, the certificate of which 
had been issued to them, and by them transferred to 
Colston. Upon these facts the appellant’s third and 
fourth prayers asked instructions that if the jury 
should find that the transfer of the fifty shares of 
stock was made by the appellees to Colston with a 
view and for the purpose of evading or escaping their 
responsibility, under the twelfth section of the Na- 
tional Banking Act, such transfer constituted no 
defense to this action, and did not relieve the appellees 
from the responsibility which would have attached to 
them in case the transfer had not been made, and that, 
if they had so sold the stock under their agreement 
with Bayne & Company as a pledge to secure a loan of 
money, they were still responsible in law to the same 
extent as if they had been the absolute owners and 
had sold the legal title to the stock. The appellees’ 
second prayer contained the converse of these propo- 
sitions. 

The twelfth section of the National Banking 
Act provides for the personal liability of stockholders 
of national banks for the debts of the corporation, in 
proportion to the amount of stock held by them, and 
enacts that every person becoming a shareholder by 
transfer shall succeed to all the rights and liabilities 
of the prior holder of such shares. After a careful 
examination of the authorities cited in the argument, 
we are of opinion that persons who hold stock in 
pledge, the certificates of which stand on the books of 
the bank in the name of the pledgee, are, in contem- 
plation of the Banking Act, stockholders, and, so long 
as they thus hold the stock,in pledge, are responsible 
to the creditors of the bank in proportion to the 
amount so held. The reason for this is obvious. The 
stock stands on the books of the bank in his name, 
and he is thus held out to the public as shareholder, 
and persons dealing with the bank have no means of 
knowing the nature of the contract under which he 
holds the stock, and have a right to presume and are 
led to believe that he is the absolute owner of it, 
and it is but fair to presume that they deal with the 
bank upon the faith and credit of parties thus appear- 
ing as stockholders. Stockholders are those who 
appear on the books of the bank as owners of shares, 
and who are entitled to manage its affairs, and they 
can only throw off the liabilities incident to that rela- 





tion by transferring the stock. Until this is done they 
continue to be stockholders within the meaning of the 
Banking Act. If we depart from the terms of the 
law and inquire into the equities which may exist 
between the stockholders and third persons, it cannot 
fail to embarrass creditors in seeking a remedy for the 
wrongs which may have been done by the corporation. 
If creditors must look beyond the legal title as exhib- 
ited by the books of the bank, they can never know 
against whom to proceed. Rosevelt v. Brown, 1 Kern. 
153; Adderly v. Storm, 6 Hill, 624; Worrall v. Judson, 5 
Barb. 210; Crease et al. v. Babcock et al., 10 Mete. 
545; United States Trust Co. of New York, Receiver, v. 
The United States Fire Ins. Co., 18 N. Y. 224; Holyoke 
Bank v. Burnham et al., 11 Cush. 187. These cases 
arose under State laws making stockholders in corpo- 
rations personally liable for the debts of the corpora- 
tion, but the principles announced in them are appli- 
cable to cases arising under the act of Congress of 
1864, chap. 106. That act makes stockholders only 
personally liable, and the appellees had parted with 
their stock when the bank failed, and had therefore 
ceased to be stockholders. 

But it was contended by the counsel of the appel- 
lant, that inasmuch as the assignment and transfer of 
the stock was made to Colston, under the circumstan- 
ces detailed in the proof, and for a nominal consid- 
eration, and with the view and purpose of avoiding 
any complications and difficulties in which a failure of 
the bank might involve them, the transfer was a fraud 
upon the creditors of the bank, and the appellees 
ought, therefore, to be held to the same liability to 
which they would have been subjected, had they never 
made the transfer. It must be recollected, however, 
that they had no right, under their contract with 
Bayne & Co., to hold the stock as their own property, 
but had to sell it after the default of the latter in re- 
paying the loan. The only case that bears directly 
upon this question to which we have been referred, or 
which we have been able to find, is that of the Holyoke 
Bank v. Burnham, 11 Cush. 187. In that case Joseph 
Burnham transferred certain shares of stock of a 
manufacturing company to Charles Burnham, who 
gave his note to Joseph for eight hundred dollars, and 
the agreement between the parties provided that any 
time within two years, either party should have the 
right to rescind the sale by a re-transfer of the shares 
and a surrender of the note. Within the two years 
the sale was rescinded by Joseph surrendering the 
note, and Charles re-transferring the shares. Suit was 
brought against Charles, as shareholder of the corpora- 
tion, by one of its creditors under the personal liability 
act of the legislature of Massachusetts, and it was held, 
that as the shares of stock had been re-transferred 
under a stipulation, which formed part of the original 
contract between the parties, Charles Burnham was 
not liable, notwithstanding the re-transfer had been 
made for the purpose of avoiding liability under the 
act. The case was heard by five of the six judges of 
the Supreme Court of Massachusetts, and Judge Dewy, 
in delivering the opinion of the court, says: *‘ As to the 
second question, the right of the defendant to re- 
transfer to Joseph Burnham the eleven shares, and 
thus divest himself of subsequent liability arising 
from his holding stock, the contract between the par- 
ties made at the time of the transfer, authorizing such 
re-transfer at the election of the parties at any time 
within two years, becomes material, and we are of 
opinion that, under the agreement made at the time 
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of the transfer, and the re-transfer being only an act 
in execution of it, it is not obnoxious to the charge of 
having been done in fraud of creditors, although its 
leading object and purpose might have been, on the 
part of the defendant, to avoid liability as a member 
of said corporation. * * * It is unnecessary to 
consider, therefore, the general question how far per- 
sons owning shares in a manufacturing company may, 
by transferring them to some third person, with a 
view to avoid liability as such owner, to the creditor, 
effectually do so in the absence of such original con- 
tract for a re-transfer.”’ 

In this case it was part of the original contract be- 
tween Bayne & Co. and the appellees, that the latter 
should sell the stock upon the failure of the former to 
repay the loan upon call, and the sale to Colston was 
only in execution of it. These facts are very similar 
to those in the case of the Holyoke Bank v. Burnham, 
and the justice and reason of the principle applied in 
that case commend themselves to our approval, and we 
think it ought to be applied to this, and so applying 
it we find no error in the rulings of the court below. 

Judgment affirmed. 

——_ pa 
NOTES OF RECENT DECISIONS. 


Bar to action: previous judgment not between same 
parties.— In an action by the owner of a house against 
a gas company for an injury to such house caused by 
the explosion of gas, it appeared that gas leaking froma 
street pipe came into the premises. The tenant of the 
house, supposing that the gas came from the furnace, 
took a lighted candle and descended into the cellar, 
when the explosion occurred. The tenant brought ac- 
tion against the company, and judgment was rendered 
for defendant. Held, that the judgment was not a 
bar to the present action. Sup. Jud. Ct..-Massachusetts, 
May 4, 1877. Bartlett v. Boston Gas L. Co. See same 
case on former appeal, 117 Mass. 533; 19 Am. 421. 

Broker: when broker effecting sale of real estate not 
entitled to commission.—A broker employed to sell real 
estate, who conceals important and material informa- 
tion from his principal which the confidential char- 
acter of his employment requires him to disclose, can- 
not recover a commission. Philadelphia Com. Pleas, 
April 28, 1877. Pratt v. Patterson. 

Common carrier: non-delivery of goods at appointed 
place: warehouseman: negligence: bill of lading: loss 
from flood.—A railroad company undertook to trans- 
port certain machinery to a station upon its line. The 
machinery arrived safely at the station to which it was 
marked, and there remained unloaded in the car for 
about a month. It was then taken by a lateral railway 
toa private platform, situated on the bank of a river 
about half a mile from the station, which was used 
by the company for storage under an arrangement 
with its owner. There the machinery was unloaded 
and stored to await the action of the consignees. Ten 
days after being thus placed, the platform, and with 
it the machinery, was swept away by an unusually 
heavy flood, and the machinery was lost in the river. 
Held, that this was a case of non-delivery by the com- 
mon carriers at the appointed place of destination, 
and a breach of the contract set forth in the bill of 
lading, which rendered them liable for the loss of the 
goods. Sup. Ct., Pennsylvania, Oct. 23, 1876. Penn- 
sylvania R. R. Co. v. Mitchell (4 W. N. Cas. 4). 

Contract: implied contract to pay from taking benefit 
of services.—If one accepts, or knowingly avails himself 
of the benefit of services done for him without his au- 





thority or request, he becomes liable therefor; and 
a fortiori he is so liable where the services are procured 
to be rendered with his knowledge and consent. In an 
action against J. H. and L. H., the complaint alleges 
that plaintiff, as a machinist, did work in erecting a 
certain mill, and repairing a certain other mill, on cer- 
tain described premises, at the special instance and 
request of J. H., and with the knowledge, consent 
and approbation of L. H. (specifying the time when 
such labor was performed, and the value thereof); that 
L. H. then was and still is owner of the premises, and 
J.H. was in the actual occupation of them, with the 
knowledge, consent and apprvubation of L. H., and 
both of them participated in the management and 
control of the business of operating said mill; and 
that defendants thereby became indebted to plaintiff 
in a certain sum, which they refuse to pay on demand. 
Held, that a cause of action was stated against both 
defendants personally, and plaintiff was entitled to a 
lien upon the interest of both in the premises, upon 
taking the steps required by the statute to secure such 
alien. Sup. Ct., Wisconsin, April 10, 1877. Wheeler 
v. Hall. 

Corporation: limitation of authority of directors: 
legality of election: quo warranto.—A board of direct- 
ors of acorporation have no power to make or amend 
the by-laws, unless authority so to do be specially 
given them by the charter. In the absence of such 
authority the power is lodged in the corporation it- 
self, and can only be exercised by its members as a 
body acting in their corporate capacity. The proper 
mode of testing the legality of an election of a board 
of directors is by quo warranto, and not by manda- 
mus. Sup. Ct., Pennsylvania, March 26, 1877. Un. 
Fire Assos. v. Benseman (4 W. N. Cas. 1). 

Easement: in adjoining land for support of buildings: 
may be acquired by prescription and by implication.— 
Every person has a natural right, ex jure nature, to sup- 
port to his land from the adjacent and subjacent soil. 
This natural right to support exists in respect of land 
only, and not in respect of buildings; but the former 
right remains though houses are built on the land. But 
a right to support for buildings may be acquired; and 
when so acquired it is an easement. An easement for 
support of a building is acquired by grant, which may 
be express, implied or presumed. And when acquired 
it gives the same right of support in respect to the 
buildings that there was ex jure nature in respect of 
the land. The grant of such an easement will be pre- 
sumed from twenty years’ enjoyment; and will be 
implied, in the absence of express stipulations, in 
every case, where the owner of adjoining houses or of 
houses and lands severs the property by sale. Rights 
of support in such cases are mutually granted and re- 
served between the original owner and first grantee, 
and the second grantee succeeds to the owner’s re- 
served rights. Sup. Ct. Appeals, Virginia. Stevenson 
v. Wallace (Va. L. Jour., April, 1877). 

Exemption: right of, cannot be waived by previous con- 
tract. —A judgment note contained a provision ex- 
pressly waiving the ‘ benefit of all laws exempting 
real and personal property from levy and sale.”’ Judg- 
ment was rendered against defendant, and property 
exempt from execution was levied upon to satisfy the 
same. Held, that a man cannot waive the benefit of 
the exemption laws in such a manner that he cannot 
afterward claim his property as exempt under the 
statute. Reversed. Sup. Ct., Ilinois, October Term, 
1877. Recht v. Kelly. 
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Guaranty.—The payee of a note made this indorse- 
ment: ‘For value received, I assign this note to 
Edgar Henderson, and guarantee the payment of the 
same when due.”’ Held, that he became directly liable 
on the contract as a guarantor, and was so liable to a 
subsequent assignee. Sup. Ct., Indiana, April 5, 1877. 
Studebaker v. Cody. 

Jurisdiction: of court of special authority: where 
established. — Where the jurisdiction of a court of 
special authority appears upon the record, its action 
and decision can no more be collaterally inquired into 
than can the action and decision of a court that has 
authority over all questions and controversies. U.S. 
Cir. Ct., E. D., Wisconsin, April 4, 1877. Mohr v. 
Colshausen. 

Mortgage : mortgagee has no title to mortgaged lands 
in Oregon. —In Oregon a mortgage is a mere security, 
and the mortgagor, both before and after condition 
broken, is the owner of the premises, subject to the 
lien of the mortgage, and he cannot be deprived of the 
possession of the same against his will, otherwise than 
by foreclosure and sale. A mortgagee has no right or 
authority to take possession of the mortgaged premises 
and hold the same for the satisfaction of his debt with- 
out the consent of the mortgagor. U.S. Cir. Ct., 
District of Oregon, April 12, 1877. Witherell v. Wilberg. 

Negligence: cattle killed by cars when at large, in vio- 
lation of law.—The mere fact that stock is running at 
large, in violation of the statute, does not release a 
railroad company from liability for stock injured, 
where the company fails to fence as required by law. 
Sup. Ct., Ilinois, Feb. 6, 1877. C. &S. L. R. R. Co. 
v. Murray. 

Statute of frauds: sale by parol of real estate: part 
performance. A agreed by parol to sell B certain real 
estate for $4,000, on certain terms. In order to make 
the purchase, B was obliged to sell property which he 
owned, worth $2,500, for $1,400, which he did at A’s 
request, and A then refused to sell and convey his 
property according to this agreement. Held, that B’s 
sale of his property was not a part performance of his 
contract for the purchase of A’s property, and did not 
take the contract out of the statute of frauds. Judg- 
ment affirmed. Sup. Ct., Indiana, Feb. 17, 1877. Par- 
ker v. Heaton. 

Statute of frauds: promise to release judgment of third 
person.—The complaint in this case shows that the ap- 
pellant promised to pay the appellee certain sums of 
money, and to transfer to him certain articles of prop- 
erty, if the appellee would satisfy a certain execution 
he held against the son of appellant. It was not a 
promise to pay the debt of another, but to transfer to 
appellee certain specific articles, be their value what 
they might, and pay a certain amount of money at a 
certain time, if the appellant would extinguish a de- 
mand he had on a third person. It was an original 
promise to pay appellee money and deliver to him 
specific articles of property in consideration of a bene- 
fit to be conferred upon a third person. The con- 
sideration was valid on both sides. The contract was 
valid, and as it was not, on the part of appellee, to pay 
the debt of another, was valid though not in writing. 
Chitty on Contracts, 28. Sup. Ct., Indiana, April 5, 
1877. Palmer v. Blaine, 1 Month. Jur. 64. 

Will: construction of: sufficiency of description.— All 
of testator’s lands were situated in the north-west 
quarter of section No. 10 and contained .120 acres. 
He gave in one clause of his will 80 acres; by another 
clause he gave “also, that certain piece or parcel of 





land situated in Madison county, State of Illinois, 

known and described as follows, to-wit: The south- 

east quarter (the words ‘of the north-west quarter’ 
were supposed to have been omitted here by mistake) 
of section No. 10, in township No. 3, north of range 

No. 9, west of the 3d P. M., containing 40 acres more 

or less.’? The case turns on the sufficiency of the last 

description. Held, that there is nothing to distinguish 
the case on principle from the case of Kurtz v. Hibner, 

55 Ill. 514, unless it be the use of the words “ contain- 

ing 40 acres more or less.’’ That there can be no pre- 

cedent found where the use of the words ‘‘containing 

40 acres more or less’’ can be allowed to modify or 

affect a description such as ‘the south-east quarter of 

said section.”’ Sup. Ct., Illinois, Jan. Term, 1876. 

Bishop v. Morgan. 

—__—__>_____- 

RIGHTS OF HOLDER OF CHECK ON BANK. 
SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1876. 

Tue First NATIONAL BANK OF WASHINGTON, plain- 
tiff in error, v. WHITMAN. 

The payee of a check which has not been accepted by the 
bank on which it is drawn cannot maintain an action 
upon it against the bank. Until acceptance there is 
no privity of contract between the payee and the 
bank. 

So held where a check of the treasurer of the United 
States upon a depositing bank had been paid upon an 
unauthorized indorsement of the name of the payee, 
and where the action was brought by the true owner of 
the check. 

It does not alter the rule that there has been a settlement 
of accounts between the treasurer and the bank, and 
the check in question was allowed in the account to 
the credit of the bank, upon the supposition that it had 
been properly paid. Such erroneous allowance does 
not affect the real state of the accounts, but is open to 
correction when discovered. 

Payment to a stranger upon an unauthorized indorsement 
does not operate as an acceptance of the check, so as 
to authorize an action by the real owner to recover its 
amount as upon an accepted check. 

N error to the Supreme Court of the District of Co- 
lumbia. 

Mr. Justice Hunt delivered the opinion of the court. 

This action is brought against the First National 

Bank of Washington to recover the amount of a draft 

drawn upon it by Mr. Spinner, Treasurer of the United 

States, for $3,414, dated March 9, 1867. The draft is in 

this form, viz. : 


“Draft No. 9,243 on war warrant No. 915. 
“$3,414. TREASURY OF THE UNITED STATES, 
*“ WASHINGTON, March 9, 1867. 
“Pay to the order of Mrs. E. S. Kimbro, three 
thousand three hundred and fourteen dollars. No. 
9,243. Registered March 9, 1867. 
‘Issued on requisition No. ——. $3,414. 
“S. B. CoLsy, 
“* Register of the Treasury. 
“FB, E. SPINNER, 
‘* Treasurer of the United States. 
‘*To the First National Bank of Washington, D.C.” 


It was indorsed in the name of Mrs. Kimbro with- 
out authority, and the amount of it was paid by the 
bank to an unauthorized holder. It appears from the 
testimony of Mr. Tayler, First Comptroller of the 
Treasury, that the funds of the government deposited 
by the treasurer in a national bank are treated by the 
government, for the purposes fof keeping accounts, 
as in the treasurer’s own charge and custody; that 
they are charged to him, and that payments made are 
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credited to him, and that he is chargeable precisely as 
if the funds had been in his own office, and that he 
had power to make the draft in question. 

We may, therefore, simplify the case by eliminating 
from its consideration all reference to the United 
States, and consider the transaction as between 
Mr. Spinner, as an individual, jand the bank, as his 
depositary, and Mrs. Kimbro, as the payee of his 
check. 

The question is this: Can the payee of a check, 
whose indorsement has been forged or made without 
authority, and when payment has been made by the 
bank on which it was drawn, upon such unauthorized 
indorsement, maintain a suit against the bank to re- 
cover the amount of the check? We think it is clear, 
both upon principle and authority, that the payee of a 
check unaccepted cannot maintain an action upon it 
against the bank on which it is drawn. The care- 
ful and well-reasoned opinion of Mr. Justice Davis in 
delivering the judgment of this court in The Bank of 
the Republic v. Milard, 10 Wall. 152, leaves little to 
add upon this subject by way of illustration or au- 
thority. In that case a paymaster of the army made 
his check on the Bank of the Republic to the order of 
Captain Millard for $859, due to him for arrears of pay 
as an officer of the army. The bank paid the amount 
of the check upon a forged indorsement of Millard’s 
name. Recovering the check and exposing the forgery, 
Millard demanded payment to himself, and upon re- 
fusal brought his action against the bank. This court 
held that the action could not be maintained, upon 
the principle that there was no privity between the 
bank and Millard. The bank’s contract was with the 
paymaster only, and to him only was its duty. It re- 
ceived no money from Millard. It never promised 
Millard to pay him any money. It had no money be- 
longing to him. It received money from the paymas- 
ter upon an agreement that it would return it to him 
when called for by him in person, or that it would pay 
it upon his checks. But it made no such agreement, 
or any agreement, with Millard. For a failure of duty 
in this respect it was responsible to the paymaster, 
with whom it made the contract, and to no one else. 
If the check was not paid the arrears of pay to Mil- 
lard were not paid, and his claim upon the govern- 
ment or the paymaster was not impaired by the giv- 
ing of the check, which being presented in due time 
was not paid. He was still entitled to demand his 
arrears. 

The case of Millard is a perfect and complete au- 
thority upon the question stated. See, also, Artuer v. 
Bank, 46 N. Y. 82. 

Nor is this principle confined to checks or bills. 
Thus, in Ashley v. Dixon, 48 N. Y. 430, it was held that 
if A be under contract to sell property to B, and C 
persuade A to sell the property to him, no action lies 
by B against ©. There is no privity of contract be- 
tween C and B, but the remedy of the latter is against 
A only. 

It is not to be doubted, however, that it is within 
the power of the bank to render itself liable to the 
holder and payee of the check. This it may do bya 
formal acceptance written upon the check, in which 
case it stands to the holder in the position of a drawer 
and acceptor of a bill of exchange. Merchants’ Bank 
v. Stute Bank, 10 Wall. 604; Espy v. Bank Cincinnati, 
18 id. 604. 

It may accomplish the same result by writing upon 
it the word “ good,” or any similar words which indi- 





cate a statement by it that the drawer has funds in a 
bank applicable to the payment of the check and that 
it will so apply them. Cook v. State Bank of Boston, 
52 N. Y. 96. And such certificate, it is said, dis- 
charges the drawer. As to him it amounts toa pay- 
ment. Bank v. Leach, 52 N. Y. 350; Meads v. Mer- 
chants’ Bank, 25 id. 143; 9 Mete. 311; 2 Duer, 121. 
Whether this certificate be obtained by the drawer be- 
fore the check is delivered, and is thus made an in- 
ducement to the payee to receive the same, or whether 
it jis made upon the application of the payee for his 
security, is of no importance. It is a contract recog- 
nized by the law, valid in its character, which essen- 
tially changes the position of the parties. The privity 
of contract with the drawee which before pertained to 
the drawer alone is now imparted to the payee, and the 
duty which before existed only to the drawer, now ex- 
ists to the payee. 

It is said that this fact of a contract between the 
payee and drawee exists in the present case. The tes- 
timony of Mr. Arnold is referred to, to the effect that 
in April, 1867, the bank made its weekly statement 
to Mr. Spinner of deposits received and payments 
made, returning the draft of Mrs. Kimbro as paid on 
the 22d of that month, and that in the statement the 
amount of the draft was entered to the credit of the 
bank. 

There is no suggestion in the evidence that either 
the bank or Mr. Spinner knew that the indorsement 
of the payee was unauthorized. The bank, we assume, 
would not knowingly subject itself to the dangers and 
liabilities resulting from making payment to one not 
authorized to receive it. We assung also, as we are 
bound in justice to it to do, that it would not ask Mr. 
Spinner to give credit for a payment that it knew to 
have been illegally made, and that it would not at- 
tempt to deceive him into the belief that a pretended 
indorsement was a real one. It comes to this, then, 
that upon a settlement of accounts between them, a 
credit was by mistake allowed to the bank to which it 
was not entitled. The law is that neither party is to 
be benefited or to be injured by the mistake. The 
bank must refund the amount by handing over the 
sum or by crediting the same to Mr. Spinner in his 
next account. Mistakes in bank accounts are not un- 
common. They occur both by unauthorized or pre- 
tended payments, as well as by the omission to give 
credit for sums deposited. When discovered the mis- 
take must be rectified, and an ordinary writing up of 
a bank-book with a return of vouchers or a statement 
of accounts precludes no one from ascertaining tho 
truth and claiming its benefit. Story’s Eq. Pl., 
§§ 799, 800, 801; Story’s Eq. Jur., §§ 523, 527: Buchlin v. 
Chaplin, 1 Lans. 443; Bruen v. Hone, 2 Barb. 586; Bul- 
lock v. Boyd, 2 Edw. 2938. We cannot perceive that 
such a mistaken recognition of the validity of the pay- 
ment of this check can create an additional or dif- 
ferent contract between the bank and the owner of 
the draft. 

It is further contended that such an acceptance of 
the check as creates a privity between the payee and 
the bank is established by the payment of the amount 
of this check in the manner described. This argu- 
ment is based upon the erroneous assumption that the 
bank has paid this check. If this were true it would 
have discharged all of its duty, and there would be an 
end of the claim against it. The bank supposed that 
it paid the check, but this was an error. The money 
it paid was upon a pretended and not areal indorse- 
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ment of the name of the payee. The real indorse- 
ment of the payee was as necessary to a valid payment 
as the real signature of the drawee, and in law the 
check remains unpaid. Its pretended payment did 
not diminish the funds of the drawer in the bank, or 
put money in the pocket of the person entitled to the 
payment. The state of the account was the same 
after the pretended payment as it was before. 

We cannot recognize the argument that a payment 
of the amount of a check or sight draft under such 
circumstances amounts to'an acceptance, creating a 
privity of contract with the real owner. It is difficult 
to construe a payment as an acceptance under any cir- 
cumstances. The two things are essentially differ- 
ent. One is a promise to perform an act, the other 
an actual performance. A banker or an individual 
may be ready to make actual payment of a check or 
draft when presented, while unwilling to make a 
promise to pay at afuture time. Many, on the other 
hand, are more ready to promise to pay than to meet 
the promise when required. The difference between 
the transactions is essential and inherent. 

Without discussing the other questions argued, we 
are of the opinion, for the reasons given, that the 
plaintiff below was not entitled to recover. The judg- 
ment is reversed, and the cuse is remanded for a new 
trial, or for such further proceedings as the parties may 
be advised to take. 


———— 
MANDAMUS TO INFERIOR COURT. 
N Ex parte the Matter of Flippin, just decided by the 
Supreme Courtof the United States. Flippin and 
others, who were the mayor and council of the city of 
Memphis, applied to the Supreme Court for a man- 
damus requiring the judge of the United States Cir- 
cuit Court for the Western District of Tennessee to 
quash a writ of mandamus issued by such court to 
compel the applicants to levy a tax for the payment of 
a decree against the city of Memphis in favor of one 
Brown. In denying the application the court says: 
“The writ complained of was one of execution to carry 
into effect the judgment in the original suit for the 
mandamus. ‘The jurisdiction of a court is notex- 
hausted by the rendition of its judgment, but contin- 
ues until the judgment is satisfied.’ Wayman v. South- 
ard, 10 Wheat. 23. * Process subsequent to judgment 
is as essential to jurisdiction as process anterior to 
judgment, else the judicial power would be incom- 
plete and entirely inadequate to the purposes for 
which it was conferred by the constitution.’ Rigys v. 
Johnson County,6 Wall. 187. But if the court has 
jurisdiction to issue process it has necessarily jurisdic- 
tion to decide as to its appropriate form. Here the 
process has been issued, and the court upon motion has 
decided that it was good in form and ought not to be 
quashed. Of this decision the petitioners complain 
and seek to have it reversed. This we cannot do by 
mandamus. Under that form of proceeding we may 
compel an inferior court to decide upon a matter with- 
in its jurisdiction and pending before it for judicial 
determination, but we cannot control its decision. 
Neither can wein that way compel the inferior court 
to reverse a decision Which it has made in the exercise 
of its legitimate jurisdiction. That is the office of a 
writ of error oran appeal, in cases to which such pro- 
ceeding applies, but not of a writ of mandamus. If 
there is any thing in the case of McCargo v. Chapman, 
20 How. 557, to the contrary of this it is disproved.” 
The petition for awrit of mandamus is denied. 





FINANCIAL LAW. 


ALTERATION OF Note.—LAWw oF INDIANA as TO 
ATTORNEY’S Frees In Notes; Nore PAYABLE IN 
GoLp Corn. 


N the case of Schnewind v. Hacket, decided on the 
10th of March last, two persons, Ingraham and 
Johnson, executed a joint note to Schnewind. After 
the note had been drawn up and signed, Johnson took 
the note to Schnewind to get the money. It was then 
discovered that no time or rate of interest was men- 
tioned in the note. At Johnson’s request the word 
‘days’? was added in one place and in another the 
words “at ten per cent’’ were added. The court held 
that Ingraham, who was not present, and who did not 
cousent to the additions, was released. The fact that 
Ingraham intrusted the note with Johnson, gave no 
authority to alter it. Nor is the note binding on 
Ingraham as made and before the alteration. It was 
also held that a motion for a new trial need not be put 
in a bill of exceptions. Affirmed. 

—In the case of Churchman v. Martin, 4 Cent. L. J. 
343, recently decided by the Supreme Court of Indiana, 
it is held that the law of Indiana, passed March 10, 1875 
(1 R. 8. 1876, 140), providing that ‘‘any and all agree- 
ments to pay attorney fees depending upon any condi- 
tion therein set forth, and made part of any bill of ex- 
change, acceptance, draft, promissory note, or other 
written evidence of indebtedness, are hereby declared 
illegal and void,” etc., is coustitutional and valid. In 
order to bring a case within the statute, two things 
are required: 1. The agreement to pay attorney’s fees 
must depend upon a condition. 2. The condition 
must be set forth in the instrument. A promissory 
note, therefore, containing the clause * five per ceut 
attorney’s fees,”’ is not within the statute. It is also 
held that 2 promissory note which stipulates for the 
payment of * five per cent expenses of collection other 
than attorney’s fees, if suit be instituted on this note,” 
or “five per cent for exchange and other expenses in- 
cident to the collection thereof other than attorney’s 
fees, if suit be instituted on this note,” 
within the statute above guoted nor void on the 
ground of usury. The court also held that where a 
promissory note is payable “in the gold coin of the 
United States,’”’ the holder is entitled to have judg- 
ment rendered in his favor, in gold coin. It held 
further, that where such a note contained also a stipu- 
lation that, if paid ‘‘at maturity or before suit is 
brought thereon, then it shall be payable in any lawful 
money of the United States,’’ that the condition on 
which the defendant was entitled to pay in any lawful 
money of the United States not being performed, the 
holder was entitled to payment in coin as stipulated. 

> 
LIFE INSURANCE AND DIVORCE. 

Ts case of the Connecticut Mutual Life Insurance 

Co. v- Schaefer, recently decided by the Supreme 
Court of the United States, was an action on a policy 
of life assurance issued July 25, 1868, on the joint lives 
of George F. and Francisca Schaefer (then husband 
and wife), payable to the survivor on the death of 
either. In January, 1870, they were divorced, and ali- 
mony was decreed and paid to the wife; and there 
was never any issue of the marriage. They both sub- 
sequently married again, after which, in February, 
1871, George F. Schaefer died. This action was brought 
by Francisca, the survivor. The company claimed 
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that there was a failure of insurable interest of the 
plaintiff in the policy, caused by the divorce of the 
insured parties. In regard to this the court say: 

It will be proper, in the first place, to ascertain what 
isan insurable interest. It is generally agreed that 
mere wager policies, that is, policies in which the in- 
sured party has no interest whatever in the matter 
insured, but only an interest in its loss or destruction, 
are void as against public policy. This was the law of 
England prior to the Revolution of 1688. But after 
that period, a course of decisions grew up sustaining 
wager policies. The legislature finally interposed and 
prohibited such insurance; first with regard to marine 
risks, by statute of 19 Geo. II, c. 37; and next with 
regard to lives, by the statute of 14 Geo. ILI, c. 48. In 
this country, statutes to the same effect have been 
passed in some of the States, but where they have not 
been, in most cases either the English statutes have 
been considered as operative, or the older common law 
has been followed. But precisely what interest is 
necessary iv order to take a policy out of the category 
of mere wager, has been the subject of much discus- 
sion. In marine and fire insurance the difficulty is not 
so great, because there insurance is considered as 
strictly an indemnity. But in life insurance the loss 
can seldom be measured by pecuniary values. Still an 
interest of some sort in the insured life must exist. 
A man cannot take out insurance on the life of a total 
stranger, nor on that of one who is not so connected 
with him as to make the continuance of the life a mat- 
ter of some real interest to him. 

It is well settled that a man has an insurable interest 
in his own life, and in that of his wife and children; 
a woman in the life of her husband; and the creditor 
in the life of his debtor. Indeed, it may be said gen- 
erally that any reasonable expectation of pecuniary 
benefit or advantage from the continued life of another 
creates an insurable interest in such life. And there 
is no doubt that a man may effect an insurance on his 
own life for the benefit of a relative or friend; or two 
or more persons, on their joint lives, for the benefit of 
the survivor or survivors. The old tontines were based 
substantially on this principle, aud their validity has 
never been called in question. 

The essential thing is, that the policy shall be ob- 
tained in good faith, and not for the purpose of specu- 
lating upon the hazard of alife in which the insured 
has no interest. On this point, the remarks of Chief 
Justice Shaw, in a case which arose in Connecticut (in 
which State the present policy originated), seem to us 
characterized by great good seuse. He says: “In dis- 
cussing the question in this Commonwealth (Massa- 
chusetts) we are to consider it solely as a question of 
common law, unaffected by the statute of 14 Geo. III, 
passed about the time of the commencement of the 
Revolution, and never adopted in this State. All, 
therefore, which it seems necessary to show, in order 
to take the case out of the objection of being a wager 
policy, is that the insured has some interest in the 
cestui que vie; that his temporal affairs, his just hopes 
and well-grounded expectations of support, of patron- 
age, and advantage in life will be impaired; so that 
the real purpose is not a wager, but to secure such 
advantages, supposed to depend on the life of another; 
such, we suppose, would be sufficient to prevent it 
from being regarded as a mere wager. Whatever may 
be the nature of such interest, and whatever the 
amount insured, it can work no injury to the insurers, 
because the premium is proportioned to the amount; 





and whether the insurance be a large or small amount, 
the premium is computed to be a precise equivalent 
for the risk taken. We cannot doubt,’’ he continues, 
“that a parent has an interest in the life of a child, 
and, vice versa, a child in the life of a parent; not 
merely on the ground of a provision of law that par- 
ents and grandparents are bound to support their 
lineal kindred when they may stand in need of relief, 
but upon considerations of strong morals, and the 
force of natural affection between near kindred, oper- 
ating often more efficaciously than those of positive 
law.” Loomis v. Eagle Life Insurance Co., 6 Gray, 
399. We concur in these views, and deem it unneces- 
sary to cite further authorities, all those of importance 
being collected and arranged in the recent treatises on 
the subject. See May on Insurance, §§ 102-111; Bliss 
on Life Insurance, §§ 20-31. 

The policy in question might, in our opinion, be sus- 
tained as a joint insurance, without reference to any 
other interest, or to the question whether the cessation 
of interest avoids a policy good at its inception. We 
do not hesitate to say, however, that a policy taken 
out in good faith and valid at its inception, is not 
avoided by the cessation of the insurable interest, un- 
less such be the necessary effect of the provisions of 
the policy itself. Of course, a colorable or merely 
temporary interest would present circumstances from 
which want of good faith and an intent to evade the 
rule might be inferred. And in cases where the insur- 
ance is effected merely by way of indemnity, as where 
a creditor insures the life of his debtor, for the purpose 
of securing his debt, the amount of insurable interest 
is the amount of the debt. 

But supposing a fair and proper insurable interest, 
of whatever kind, to exist at the time of taking out the 
policy, and that it be taken out in good faith, the ob- 
ject and purpose of the rule which condemns wager 
policies is sufficiently attained; and there is then no 
good reason why the contract should not be carried 
out according to its terms. This is more manifest 
where the consideration is liquidated by a single pre- 
mium paid in advance, than where it is distributed in 
annual payments during the insured life. But, in any 
case, it would be very difficult, after the policy had 
continued for any considerable time, for the courts, 
without the aid of legislation, to attempt an adjust- 
meut of equities arising from a cessation of interest in 
the insured life. A right to receive the equitable value 
of the policy would probably come as near to a proper 
adjustment as any that could be devised. But if the 
parties themselves do not provide for the contingency, 
the courts cannot do it for them. 

In England, by the operation of the statute of 14 
Geo. III, as construed by the courts, the law has 
assumed a very definite form. In a lucid judgment 
delivered by Baron Parke, in the Exchequer Chamber, 
in the case of Dalby v. Life Insurance Co., 15 C. B. 365, 
decided in 1854, it was held that the true meaning of 
the statute is, that there must be an interest at the 
time the insurance is effected, but that it need not 
continue until death; the words of the statute being, 
‘“‘that no insurance shall be made on a life or lives 
wherein the assured shall have no interest, or by way 
of gaming or wagering,”’ and ‘“‘ that in all cases where 
the insured hath interest in such life, etc., no greater 
sum shall be recovered than the amount or value of the 
interest.”” The word “ hath’? was construed as neces- 
sarily referring to the time of effecting the insurance, 
and uot to the time of the death; that being the only 
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construction which would subserve the object of the 
statute to discourage wagering, render the contract 
uniform and certain, and preserve a fixed relation 
between the premiums and the amount insured as re- 
quired by the principles of life assurance. This case 
overruled the previous case of Goodsall v. Boldero, 9 
East, 72, decided by Lord Ellenborough, in which, pre- 
ceeding upon the idea that life insurance is a mere 
contract of indemnity, it was held that the interest 
must continue until death, and even until the bringing 
of the action. Baron Parke, in commenting upon this 
case, very justly says: ‘‘ Upon considering this case, it 
is certain that Lord Ellenborough decided it upon the 
assumption that a life policy was in its nature a mere 
contract of indemnity, as policies on marine risks, and 
against fire, undoubtedly are; and that the action was, 
in point of law, founded on the supposed damnifica- 
tion, occasioned by the death of the debtor, existing 
at the time of the action brought; and his lordship 
relied upon the decision of Lord Mansfield, in Hamil- 
ton v. Mendes, 2 Burr. 1270, that the plaintiff's demand 
was for an indemnity only. Lord Mansfield was speak- 
ing of a policy against marine risks, which is in its 
terms a contract forindemnity only. But that is not 
the nature of what is termed an assurance for life; it 
really is what it is on the face of it—a contract to pay 
a certain sum in the event of death. It is valid at 
common law; and, if it is made by a person having an 
interest in the duration of the life, it is not prohibited 
by the statute.” 

As thus interpreted we might almost regard the 
English statute as declaratory of the original common 
law, and as indicating the proper rule to be observed 
in this country, where that law furnishes the only rule 
of decision. 

Be this, however, as it may, in our judgmeut a life 
policy, originally valid, does not cease to be so by the 
cessation of the assured party’s interest in the life 
assured. 

The judgment of the circuit court is affirmed. 

———__~___— 
RECENT ENGLISH DECISIONS. 
AUCTION. 

Conditions of sale: by-bidding: when purchase voida- 
able. — Conditions of sale reserved to the vendor or 
his agent the right to bid once. The vendor bid once, 
and his auctioneer bid several times. Held, that the 
bidding of the auctioneer rendered a purchase voida- 
ble at the option of the purchaser. C. P. D., Feb. 9, 
1877. Parfitt v. Jepson, 36 L. T. Rep. (N. 8.) 251. 

CORPORATION. 

1. Syndicate acting as promoter of corporation: sale 
of property to corporation by syndicate : misrepresenta- 
tion: liability of members of syndicate. — A company 
being in process of winding-up under the court, its 
property, which consisted of the lease of an island 
containing phosphate of lime, was on the 30th August, 
1871, bought in chambers by E., the trustee for a syn- 
dicate, for 55,0007. The contract was confirmed by the 
judge on the 15th September. On the 20th September 
the syndicate agreed to sell the same property to P., 
the trustee for the plaintiff's company, for 110,0001. 
The company was registered the same day, and the 
contract was adopted by the company at the first 
meeting of the directors on the 29th September. The 
company entered into possession on the 21st October, 
1871. There were five directors, all of whom were ap- 
pointed by or through the principal member of the 





syndicate. Two of the directors were not in England 
when the company was formed, and took no part in 
the purchase or adoption by the company of the con- 
tract. A third was E., the trustee for the syndicate; 
a fourth, M., received his qualification shares from the 
principal member of the syndicate; the fifth, D., was 
alone competent to act independently in confirming 
the contract. The articles provided that three direc- 
tors should be a quorum, and the three directors who 
confirmed the contract on the 29th September, were 
E.,M. and D. The principal member of the syndicate 
had, as early as the 12th September, begun negotia- 
tions with two of the directors with a view of forming 
acompany. The prospectus, founded on the report of 
the liquidator of the old company, contained misstate- 
ments as to the workings on the island, which made 
the workings appear more valuable than they were, 
and it appeared from the prospectus as if the survey 
had been made for the purposes of the company, 
whereas it had been made some years before. Held, 
that the purchase of the property under the contract 
of August, with the intention of working it, or of re- 
selling it to a company to be formed for that purpose, 
was bona fide and allowable; but that the syndicate, 
being promoters of the company, stood in a fiduciary 
relation to the company, and that as they had not 
made a fair and full disclosure of the circumstances 
counected with the property, nor disclosed the fact 
that the promoters were the real vendors, the contract 
must be rescinded. The members of the syndicate 
being jointly and severally liable for the repay ment of 
the purchase-money, ordered to refund it with inter- 
est, and to account for the proceeds of all shares re- 
ceived and disposed of, and to restore any shares re- 
tained. The company must restore the property, and 
account for the balance of profit made by them. Ct. 
App., Feb. 26, 1877. New Sombrero Phosphate Co. v. 
Erlanger, 36 L. T. Rep. (N. 8.) 222. 

2. One shareholder cannot hold meeting.—One share- 
holder cannot hold a ‘‘ meeting’’ within the meaning 
of the fourth section of the Stannaries Act, 1869. Ct. 
App., Nov. 21, 1876. Sharp v. Dawes, 36 L. T. Rep. (N. 
S.) 188. 

CUSTOM. 

Effect of, as to certificates of corporate shares: nego- 
tiability of certificates: estoppel. — A banking company 
(limited) issued to the plaintiff scrip certificates, which 
stated that after the payment of the further install- 
ments there mentioned, the bearer would be entitled 
to be registered as the holder of shares of the same 
value in the company. After the payment of some of 
the installments the plaintiff left the certificates, with- 
out his name on them, in the hands of a broker to pay 
the balance as it became due, and to deal with the 
scrip as plaintiff might direct. The broker fraudu- 
lently deposited the certificates for value with the de- 
fendants, they having no knowledge of any fraud, and 
he afterward became insolvent. It was found as a fact 
that there had been in existence, ever since such cer- 
tificates were in use, an universal custom to deal with 
them as negotiable instruments until the name of the 
owner was written upon them. Held, that these cir- 
cumstances brought the plaintiff's claim for these scrip 
certificates within the decision of Goodwin v. Robarts, 
(L. Rep., 1 App. Cas. 476); that such a custom was 
sufficient to entitle the defendants to keep them; and 
that, even if they were not negotiable, the plaintiff's 
omission to contradict the statement upon them that 
they were payable to bearer, prevented his defeating 
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the title which the defendants had acquired. Q. B. D., 

Feb. 15, 1877. Rumball v. Met. Bank (limited), 36 L. 

T. Rep. (N. 8.) 240; 8S. C., L. R., 2Q. B. D. 194. 
HUSBAND AND WIFE. 

Liability of husband for debts contracted by wife living 
apart from him.—A husband and wife were living apart. 
The husband allowed the wife 12/. 10s. per month, 
which, however, he did not pay regularly, and directed 
her not torun up bills. She incurred expenses for 
medical attendance in part rendered necessary by his 
cruelty. Held, that the husband was liable for these 
expenses. C. P. D., Feb. 6, 1877. Beule v. Arabin, 36 
L. T. Rep. (N. 8.) 249. 

SHIPPING. 

Collision between dumb barge and steamer; no pre- 
sumption of negligence.— When a collision occurs be- 
tween a dumb barge, without lights, and a steamer on 
a dark night in the river Thames, there is no presump- 
tion of law that the steamer is to blame. It is in all 
cases necessary for those who allege negligence, caus- 
ing a collision, on the part of another vessel, to prove 
it. Ct. App., March 12, 1877. The Swallow, 36 L. T. 
Rep. (N. S.) 231. 

a 
RECENT BANKRUPTCY DECISIONS. 
ASSIGNEE. 


Duties of : fraudulent transfer of property: practice.— 
The assignee acts for the bankrupt only as far as to set 
aside his exempt property; in all else he is the agent 
of the creditors. It is the duty of the assignee to pur- 
sue and recover from the assignees of the bankrupt 
any property or other assets which the creditors could 
have recovered, though the bankrupt might have been 
estopped. The assignee takes the place of the sheriff 
or marshal, and the property or funds in his bands, if 
not recoverable from the sheriff or marshal, if held by 
them under legal process, cannot be recovered from 
him. Where property has been fraudulently trans- 
ferred to one who afterward becomes bankrupt, the 
equities of the creditors of the bankrupt to the pro- 
ceeds thereof are superior to those of the creditors of 
such fraudulent assignor. In a suit to subject such 
proceeds in the hands of the assignee in bankruptcy to 
the satisfaction of a judgment obtained by a creditor 
of the bankrupt’s fraudulent assignor, a demurrer on 
the ground that complainant’s remedy is barred by the 
two years’ limitation provided in the Bankrupt Law, 
is not well taken where the grounds stated in avoid- 
ance of the bar apply to the assignee as concealing the 
alleged fraud. It is no ground of demurrer to such 
bill that complainant was not the owner of the de- 
mands at the time of the alleged fraudulent transfer. 
An assignee of demands in existence at that time is 
entitled to the same rights that his assignor would 
have had if no assignment had been made. U.S. Cir. 
Ct., 8. D. Mississippi. Aiken v. Edrington, 15 Nat. 
Bankr. Reg. 271. 

ATTACHMENT. 

Sheriff's fees in attachment invalid under bankrupt 
law.—A claim by a sheriff for fees and expenses in at- 
tachment proceedings begun within four months prior 
to the commencement of proceedings in bankruptcy 
will not, as a general rule, be allowed. But where it 
is couceded that the attachment conserved the prop- 
erty and benefited the general creditors, the court 
will allow such claim. U.S. Dist. Ct., Minnesota. In 
re Jenks, 15 Nat. Bankr. Reg. 301. 





DISCHARGE. 

When it does not release sureties on appeal bond. —A 
discharge of a judgment debtor before the affirmance 
of the judgment on appeal does not release the sure- 
ties on the appeal bond. N. Y. Sup. Ct., lst Dept. 
Knapp v. Anderson, 15 Nat. Bankr. Reg. 316. 

EXEMPT PROPERTY. 

Chose in action among: verbal promise removes bar 
of bunkruptey. — A bankrupt may maintain an action 
in his own name upon a chose in action assigned to 
him as a part of his exempt property. A new promise 
to repel the bar of an adjudication need not be in 
writing. Sup. Ct., North Carolina. Henly v. Lanier, 
15 Nat. Bankr. Reg. 280. 


FACTOR. 


Debt due from, barred by bankruptcy. — A debt due 
from a factor for the proceeds of goods sold is barred 
by his discharge in bankruptcy. Alabama Sup. Ct. 
Woolsey v. Cade, 15 Nat. Bankr. Reg. 238. 

FRAUDULENT DEBT. 


When it may be proved in bankruptcy: when suit wpon, 
stayed by bankruptcy proceedings. — Where a claim 
originated in contract, although fraudulently induced, 
and is prosecuted in an action sounding in damages, it 
continues to constitute a provable debt, even though 
the fraud must be proved to entitle the plaintiff to a 
recovery. Such an action is within the provisions of 
section 5106 of the Revised Statutes, which prohibits 
any creditor prosecuting to final judgment any suit 
founded on a provable debt, until the question of the 
debtor’s discharge has been determined. The fact 
that the creditors have not proved their claim in the 
bankruptcy proceedings gives them no right to pro- 
ceed in the action. U.S. Cir. Ct., 8. D. New York. 
In re Schwarz, 15 Nat. Bankr. Reg. 330. 

FRAUDULENT OMISSION. 


Debtor who makes may be prosecuted by information: 
infamous crime.—A bankrupt who makes a willful and 
fraudulent omission from his inventory of some of his 
assets, contrary to subdivision 6 of section 5132 of the 
Revised Statutes, may be prosecuted by information. 
The offense is not an infamous crime within the mean- 
ing of that term at common law, and as used ip the 
fifth amendment to the constitution. U.S. Dist. Ct., 
Oregon. United States v. Block, 15 Nat. Bankr. Reg. 

JURISDICTION. 

Federal courts have exclusive, of actions by assignee: 
fraudulent attachment.—The Federal courts have ex- 
clusive jurisdiction in actions brought by the assignee 
to recover the value of goods fraudulently transferred 
by the bankrupt. Where a sale by an insolvent debtor 
has been avoided by proper proceedings in the bank- 
rupt court, it is the duty of the State courts to enforce 
and carry out that decision; but the State courts can- 
not of themselves annul a sale valid under the laws 
of the State where it was made, because fraudulent 
under the bankrupt law. Where property which has 
been transferred by a debtor to his creditor by a sale 
valid under the State law, is seized by a sheriff under 
an attachment against such debtor, and, after such at- 
tachment, such debtor is adjudged a bankrupt, and the 
property is taken from the sheriff by the marshal un- 
der a warrant from the bankrupt court, and sold by 
the assignee without any judgment of the bankrupt 
court that such sale was void, the full value of the 
property may be recovered in an action for such an- 
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lawful taking. Sup. Ct., Wis. Bromley v. Goodrich, 
15 Nat. Bankr. Reg. 289. 


MORTGAGE. 


When not a preference: guardian and ward.— An 
agreement based upon a valuable consideration to give 
a mortgage will be treated in equity as a mortgage. 
A mortgage upon real estate executed immediately 
before the commencement of the proceedings in bank- 
ruptcy, in pursuance of a parol agreement made long 
before that time, is not a preference, and is valid 
as against the assignee. An agreement with a guar- 
dian to execute a mortgage inures to the benefit of 
the infant, and is well executed by a mortgage to the 
latter. An agreement by a guardian to discharge 
one mortgage and take a new one, although he trans- 
cended his power in making it, is not absolutely void, 
but is voidable only at the election of the infant on 
coming of age, and until so avoided is valid as against 
the assignee of the mortgagor, N. Y. Sup. Ct., 4th 
Dept. Burdick v. Jackson, 15 Nat. Bankr. Reg. 318. 


PLEADING. 

Alternative statement: petition filed by corporation.— 
A charge in the alternative in an involuntary petition 
that the debtor is insolvent or in contemplation of 
bankruptcy at the time of the alleged fraudulent pref- 
erence, is not sufficient. A petition filed by a corpo- 
ration may be verified by an agent, who need not be 
an officer of such corporation; but the authority of 
such agent to act for the corporation must be set forth 
in the affidavit, or otherwise established; it is not 
sufficient that it be stated by way of recital following 
deponent’s name. Where the affidavits to the peti- 
tion or the depositions as to indebtedness and acts of 
bankruptcy are insufficient, the conrt has power to al- 
low supplemental affidavits or proofs to be filed. U. 
S. Dist. Ct., Colorado. In re Hanibel et al., 15 Nat. 
Bankr. Reg. 233. 

PREFERENCES. 

Limitation as to: effect of.—The limitation within 
which a preference may be set aside is four months in 
voluntary and two months in involuntary cases. A 
party who receives a preference with knowledge of his 
debtor’s insolvency, and that a fraud on the act is in- 
tended, can prove but a moiety of his debt in either 
class of cases. But where he voluntarily restores to 
the assignee the preference which he has received, and 
there is no actual but only a constructive fraud, he 
will be allowed to share pro rata with the other credit- 
ors. U.S. Dist. Ct., 8. D., Ohio. In re Schoenenberger, 
15 Nat. Bankr. Reg. 305. 

SET-OFF. 

When not allowed : jurisdiction of State court.—If a 
creditor in making proof of his claim omits to show 
that the bankrupt has an unsatisfied claim against him, 
he cannot, when sued by the assiguee for the amount 
of such unsatisfied and omitted claim, plead as a set- 
off the amouut allowed in his proof. A State court 
has jurisdiction of an action brought by an assignee 
to collect a debt due to the estate. Sup. Ct., Missouri. 
Russell, assignee, etc. v. Owen, 15 Nat. Bankr. Reg. 322. 


REGISTER. 


Fees of .—The fees of registers are governed by Gen- 
eral Order No. 30, promulgated April 12, 1875, although 
the services were rendered before its adoption. U.S. 
Cir. Ct., 8.D., N. ¥. In re Carstens, 15 Nat. Bankr. 
Reg. 250. 





RECENT AMERICAN DECISIONS. 


SUPREME COMMISSION OF OHIO.* 


DOWER. 

When not barred by foreclosure of mortgage.—D. 
and M. instituted proceedings to foreclose a mortgage 
executed by B. alone, making B.’s wife party. F. was 
also made defendant, who held a subsequent mortgage 
which was executed by the wife. F.’s mortgage was 
not due, and the answer filed by him did not make the 
wife party thereto, as though it were a cross- petition, 
did not ask a foreclosure, and asked no relief what- 
ever against the wife. The wife made no answer, and 
did not appear in the cause. Eight days after the filing 
of F.’s answer, a decree of sale was taken which did 
not purport to affect the wife’s rights, and on this de- 
cree the land was sold; the distribution of proceeds 
did not reach F.’s mortgage, and no part thereof was 
paid. Held, that these proceedings did not bar B.’s 
wife of her right to redeem and of dower. Parmenter 
v. Binkley. 

HOMESTEAD. 

Transfer of property held in liew of, to defraud cred 
itors.— Where a debtor, being the head of a family, 
and having no homestead, and being possessed only of 
personal property, not exceeding in value the amount 
which the law allows to be held exempt from execu- 
tion, in lieu of a homestead, makes a colorable or pre- 
tended sale of such property, for the purpose of plac- 
ing the same beyond the reach of creditors, the judg- 
ment creditors of such debtor do not thereby acquire 
a right to levy on and sell such property, in disregard 
of the claim of the debtor, properly made, to hold the 
same exempt from execution. Tracy v. Cover. 


PARTNERSHIP. 

Payment of private debt by partner with firm funds.— 
One partner cannot apply the funds of a partnership 
in payment of his private debt, without the assent of 
his copartners, and an action may be maintained by 
the assignee of the firm to recover the amount so ap- 
plied against the party receiving the same. Thomas 
v. Pennrich, assignee. 

RESCISSION OF CONTRACT. 

1. Exchange of notes: false representations and insol- 
vency.— Under an allegation that the payee of the 
note was insolvent when the alleged fraudulent repre- 
sentations were made, and exchange of notes effected, 
and so continued; in the absence of proof showing 
when the fraud was discovered, the mere fact of the 
holder proving the claim in bankruptcy does not work 
such a change in the relation of the parties to the 
transaction as will preclude a rescission of the con- 
tract. Parmlee v. Adolph. 

2. What necessary to authorize rescission.—To con- 
stitute representations fraudulent so as to be a ground 
for the rescission of a contract, they must be both 
false and fraudulent. If they are made with an hon- 
est belief, at the time, of their truth, they are not 
fraudulent; but if made recklessly, and witbout any 
knowledge or information on the subject calculated to 
induce such belief, and they are untrue, then they 
are fraudulent. Ib. 

* STATUTE OF FRAUDS. 

1. Agreements relating to real estate, when not affected 

by.—When a deed to real estate has been executed, or 





* To appear in 28 Ohio State Reports. 
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title in any other way passed, subsequent agreements 
between vendor and vendee, as to the pecuniary lia- 
bilities growing out of the transaction, which do not 
take away or confer any interest in the land, but only 
determines the time when the purchase-money be- 
comes due, are not affected by the statute of frauds. 
Negley v. Jeffers. 

2. Contract for sale of real estate: payment of pwr- 
chase-money : conditions.—When such title has passed, 
and part of the purchase-money is paid, and the time 
when the balance shall become due is fixed by a writ- 
ten contract between the parties, and is made to de- 
pend on the prior removal by the vendor of certain 
leases from the property conveyed, such prior per- 
formance by the vendor is a condition precedent to 
the payment of the residue of the purchase-money. 
Ib. 

3. Waiver of conditions of written contract by parol. 
—A subsequent contract between the parties, by the 
terms of which the vendee, for a valuable considera- 
tion received, agreed to waive his right to insist on the 
performance of such conditions precedent, and take 
the property subject to the incumbrances, and pay the 
balance due, is not a contract within the statute of 
frauds, and may be proved by parol. Ib. 

SURETYSHIP. 

1. Where right of contribution founded.—The right 
of contribution among co-sureties is not founded in 
contract, and does not depend on the form of the in- 
strument nor the position of the names of the obligors 
therein, but is the result of the application of general 
principles of equity, and depends on the actual rela- 
tion they sustain to the instrument and to each other. 
Oldham v. Broom. 

2. Parol evidence admissible to fix right of contribu- 
tion.—In an action for contribution, and in the ab- 
sence of any contract in writing fixing such relation 
and liability between accommodation parties to a note, 
parol evidence is admissible to show the real nature of 
the transaction. Ib. 

3. Presumption as between accommodation makers of 
note.—As between accommodation makers of a prom- 
issory note, the presumption is that they are co-sure- 
ties, and as such liable to each other to contribute; 
but this presumption may be rebutted by parol proof 
showing that the one last signing did so as the surety 
for the prior makers, and not as aco-surety with the 
prior surety. [b. 

4. Stipulations between sureties.—Where a joint note 
is signed by the principal and by one as his surety and 
is intrusted by the surety to the principal without 
limit on his authority, such surety thereby impliedly 
authorizes the principal to obtain such additional 
sureties or guarantors as may be required to make the 
paper available for the purposes intended by the orig- 
inal makers, and the sureties or guarantors so obtained 
may stipulate the terms of their liability, as between 
themselves and prior parties. One who thus signs 
such note, at the request of the principal debtor, to 
enable him to use it as intended, without the knowl- 
edge of the prior surety, and without any agreement 
or understanding with him to the contrary, may stipu- 
late with the principal debtor and make it a condition 
of his signing that he signs as surety of the prior par- 
ties, and not as co-surety with the prior surety. Such 
stipulation need not be in writing, and parol evidence 
is admissible to show an express contract to that effect, 
or facts and circumstances that will raise an implied 
contract. Ib. 





5. Declarations: when admissible.— Declarations of 
such party, made to the principal debtor at the time 
he executes and delivers the instrument, as to the 
terms and conditions on which he becomes liable, are, 
in connection with other testimony, admissible as part 
of the res geste, tending to show an agreement, express 
or implied, as to the extent of such liability. Ib. 


———¢—— 
BOOK NOTICE. 


Barton's Suit In Equity. 


History of a Suit in Equity, from its Commencement to its 

Final Termination.—By Charles Barton, of Middle Tem- 

le. New edition, revised and enlarged, with Forms of 

ills, Answers, Pleas, Demurrers, and Decrees, by James 

P. Holcombe. And an Appendix, containing the Rules 

of Practice for the Courts of Equity of the United States, 

revised to date, the Statute Laws of the United States 

relating to Equity in force 1877, and the Ordinances of 
Lord Bacon. Cincinnati: Robert Clark & Co., 1877. 


HE best way of studying practice, whether in books 

or otherwise, is to take a suit at its commencement 
and follow it step by step to its termination. And 
perhaps this is the best manner of studying any branch 
of the law that is liable to come into use in litigation. 
We all know that what we learn in connection with a 
case in hand, we seem to understand more clearly and 
to be more certain about than any thing we have ac- 
quired in any other way. The difficulty which is expe- 
rienced by the young lawyer is not in the general 
principle, but in the practical application of it. When 
he has a difficult question he finds that no principle 
exactly covers it, and he also finds that even as to the 
general principle his ideas are somewhat hazy when he 
comes to pin them down by an example. The superi- 
ority of knowledge gained by taking part in or 
watching cases in the courts over that gained by perusal 
of elementary books, has led to the writing of treatises 
of the character of the one before us, where the student 
is introduced to his subject as it is daily presented 
in the courts, where he can be shown every step that 
might be taken in a given case, and understand the 
reasons therefor in connection with the act to be done. 
This work is well known to the profession, and of its 
value we need say nothing. The original treatise has 
been much enlarged and improved by the American 
editor, who has inserted in their proper places numer- 
ous forms of pleadings, taken from the best English 
and American treatises. ‘The work is thus made a 
complete outline, both of pleading and practice in 
equity, and will prove of great utility to those who 
wish to study this branch of the law. The book is one 
that every law student should make himself familiar 
with, as he can thus ground himself thoroughly in a 
most essential part of his necessary education. 


——___.___— 
NOTES. 


HE remarks of Mr. Lang on the bankrupt law, to 
which we last week alluded, presented briefly but 
forcibly the main objections to the law. Speaking of 
its effects upon business morals and prosperity, Mr. 
Lang said: “Is not a law which impairs the obliga- 
tions of contracts fair and equitable in themselves es- 
sentially bad? Is it not necessarily demoralizing? A 
contract to pay an honest dollar to-day does not mean 
that it shall be paid if the debtor is ever able, but it 
means, under this law, that he may pay if he will, but 
if, at any future time, what he has may happen to be 
less than what he owes, he may throw what he has into 
the itching palm of bankruptcy, there to be used up, 
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er the most part, in the running of its own ma- 
chinery. It is the legalized sponge to wipe out what- 
ever may have been put on the slate. It is an ingeni- 
ous device for the payment of debts without means, 
and the machinery stands ready when the debt is con- 
tracted or the obligation incurred. It is said that 
where divorces are easy of procurement marriages are 
inconsiderately contracted, and the social status of a 
State is greatly impaired. This would seem to be a 
natural deduction; but whether true or not, it needs 
no logic to prove that when a debtor is promised easy 
immunity from the obligations he may incur, there is 
little restraint upon doubtful adventures and improvi- 
dent contracts; and as such most frequently lead to 
insolvency, is not this law most seductive in bringing 
estates within its own folds there to waste and con- 
sume? It cannot be denied that, so far as this law is 
prospective, it is repudiation of the most obnoxious 
character. It needs but brief reflection to persuade 
us that such a law must shake the very foundations 
upon which business prosperity rests, unsettle the con- 
fidence of men in men, keep capital from engaging in 
business, and beget disquiet and unrest in all the use- 
ful enterprises."’ 





There was a slight error in the article on “‘ Rufus 
Choate,”’ as published in the LAw JoURNAL of last 
week. In the reference of the Rev. Dr. Storrs to the 
statue of Duke Lorenzo the word ‘“ bronze”’ should 
have been omitted, and the clause should have read: 
** before the famous statue of Duke Lorenzo.” 


It is said that Tennessee is not provided with a law 
against horse-stealing, larceny from the person, house 
or bridge burning, or house-breaking with intent to 
commit robbery. The old laws against these crimes 
were so severe that the legislature repealed them, but 
forgot to enact any thing to take their place. Hence 
the present awkward condition of things in Tennes- 
see. —— Soon after the meeting of the St. Louis County 
Court, on the 14th inst., Thomas I. January, Treasurer 
of the county, three times stabbed Assuciate Justice 
Edwards, who then knocked Jinuary down. The 
cause of the assault was that the justice was against 
an action of January’s for salary as treasurer. 


An extraordinary suit for libel has recently been 
brought against an English newspaper, the Surrey 
Comet, by one Wenan, a member of the town council 
of Kingston-upon-Thames. The libel alleged was that 
“a baby-show was held in our midst a few nights since, 
to which due eclat was given by the presence of a 
Kingston town councillor, who presided with fitting 
gravity over its introductory solemnities.’’ The plain- 
tiff in the witness-box denied that he had any thing to 
do with the show of babies, but that money having 
been collected on behalf of a poor woman in the neigh- 
borhood, he ascended the platform to receive it for her. 
He left the spot before the exhibition of infants began. 
The jury gave the outraged town councillor £5 dam- 
ages. 

We had supposed that grandiloquent legal opinions 
were an American institution, but Sheriff Barclay of 
Perthshire, Scotland, indulges in “fine writing” in 
the case of Hay v. Stewart. The action was brought 
by au auctioneer for damages from a failure of de- 
fender to complete a purchase he had made at auction. 








The defense was that pursuer had no title to sue, and 
that defender was drunk when he made his bid. In 
regard to the first defense, the sheriff opens thus: ‘It 
cannot for a moment be held that an auctioneer has in 
every case a title to sue for the price of articles which 
come within the fell swoop of his magic hammer. 
He is the mere machine of transference between the 
seller and the buyer.’’ The defense of drunkenness is 
thus commented upon: ‘‘ The only question is whether 
the defender at the time of the sale and purchase by 
him was so drunk as not to be in acapacity to transact 
business and make the purchase. Such defense is never 
to be favorably received. If it is no defense for the 
perpetrators of criminal offenses, much less should it be 
in mere civil contracts. It is a person setting up his in- 
iquity to shield himself from the consequences of his 
own actions. This deplorable habit in some classes of 
society admits of degrees, and it is rather a question 
for the physiologist than the lawyer to define where the 
line of self-government and responsibility is passed. 
If indulgence in liquor to any extent was to be found 
a total bar to contracts, it is to be feared there would 
be very few contracts entirely free from objection. It 
is unfortunately notorious that with certain classes 
spirits rather than stamps seem to be considered essen- 
tial to the legal completion of contracts. In this way 
persons who are habitually in the way of practice of 
indulging in strong drinks would enjoy a great advan- 
tage over their more sober brethren. They would en- 
joy the legal privilege of persons in nonage, and take 
the benefit of all bargains which redounded to their 
own profit, and reject all others which in their more 
sober moments they considered not to be in their 
favor.’’ The defender paid for the horses, and was 
also held “‘liable in expenses.”’ 


The New York Daily Register has been investigating 
the census returns relating to lawyers, and finds that 
New York State had 5,913 lawyers, being less than its 
proportion; Missouri, which contained the second 
number of lawyers, had 3,452, or more than richer and 
more populous Pennsylvania, with 3,253; Illinois had 
2,683; Ohio, 2,563; and Indiana, 1,684. There was 
about one lawyer in New York to each 2,500 people in 
actual business occupation. One man to do the litiga- 
tion of 2,500 grown men and their families would 
scarcely be thought disproportioned. In Massachu- 
setts the lawyers were 1,270; in Connecticut, 391; in 
New Jersey, 888; in Virginia, 1,075; in all the terri- 
tories of the Union, only 56; in California, 1,115; and 
in Kentucky, 1,552; Rhode Island had 163 lawyers and 
Delaware 84; Vermont had only 72, the smallest per- 
centage, probably, in the Union. In the city of New 
York there were, in 1870, 1,283 lawyers recorded in the 
census. Philadelphia had 992 lawyers; New Orleans, 
310; Newark, N. J., 118; Jersey City, 115; Cincinnati, 
294; Chicago, 629; St. Louis, 594; San Francisco, 453; 
Washington, D. C., 370; Brooklyn, 729; Buffalo, 176; 
Boston, 343; and Baltimore, 342. The figures given do 
not, however, represent the exact truth. A very large 
number of lawyers who practice in New York city and 
State reside elsewhere, and the census enumerates 
them at their residences. There are over 1,700 law 
firms and lawyers doing business separately, appearing 
in Ulman’s Lawyer’s Record, and some of the firms 
contain from four to six members. We think that 
other large cities are, though not in the same degree, 
filled with lawyers whose residences are in the suburbs. 
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CURRENT TOPICS. 


\ Governor is daily vetoing bills enacted by the 

legislature to accomplish purposes, which can 
be just as well accomplished in other ways, namely, 
by special proceedings under general laws or by 
the action of a board of supervisors. He is enti- 
tled to the thanks of the public for his action in 
such matters, but the legislature itself ought to do 
away with the necessity of so many vetoes of this 
character. Many of the bills in question are known 
to those procuring their passage to be objectionable, 
but they are urged through with the hope that the 
executive may overlook them, and that they may 
become laws notwithstanding the objectionable 
feature. It may be asked, why does any one wish 
to apply to the legislature for something he may 
have without such application? There are two rea- 
sons for this course. One is, that it costs less money. 
An individual of some local influence wishes to 
have a charter for some purpose, or is interested in 
the sale of realty belonging to a church, If he pro- 
cures the charter or the right to the church to sell 
the realty he must employ a lawyer to draw up the 
necessary papers. This will cost considerable, if he 
employs one competent to do the work properly. 
The member of the assembly, however, will intro- 
duce a bill in the legislature for nothing, and if 
there is any expenditure necessary, it will be fora 
journey of the individual active in the matter to 
Albany, and this expense will probably be borne by 
his neighbors. The State is, indeed, put to consid- 
erable cost, but those interested in the bill are not 
out for lawyers’ fees. Another reason for such a 
course is a desire to obtain a certain eclat which a 
legislative act is supposed to give. A fire company 
or commercial school, if incorporated under a gen- 
eral law, would have all the necessary powers of a 
corporation, but this would be an ordinary thing, 
which could be accomplished by any equal number 
of citizens, aided by a lawyer. But to have the 
authorities of the State, putting aside all other busi- 
ness, ceremoniously confer corporate existence, is 
something that is unusual, and not to be had by 
every one, We are glad that the Governor has 
shown a disposition to put an end to legislation of 
this kind. 


Vou. 15.— No. 21. 





The legislature of Massachusetts is not considered, 
as a rule, a very progressive body; most of the 
legislation that the outside world hears of, having 
reference either to the Hoosac Tunnel or the sale of 
spirits. The recent session has, however, been pro- 
ductive of a number of excellent acts. The more 
important ones have reference to these matters: The 
abolition of the office of coroner; the more effective 
punishment of embezzlement by trustees, executors, 
guardians, etc.; the protection of children from 
cruelties and hardships; the amendment of the law 
regarding damages from defects in highways; the 
new Sunday law, which prevents common carriers 
who carry passengers for gain on Sunday from 
escaping liability for injuries for which they are re- 
sponsible; and the act establishing the English prac- 
tice essentially in regard to the printing of public 
documents. This last provides that the State shall 
print a definite number for public officers, libraries, 
ete., but none for free distribution. Private 
citizens can obtain copies by paying for them a price 
not less than half the cost of publication. One 
very important measure relating to the equity busi- 
ness of the Supreme Court was enacted without a 
word of debate in either house. A statute passed 
some twenty years ago gave equity jurisdiction to 
the Supreme Court only in cases where there was no 
complete and adequate remedy at law. The Supreme 
Ceurt has interpreted this limitation with such 
strictness that it failed to serve the ends of justice. 
The new law authorizes jurisdiction in all cases 
where the court would have had jurisdiction before 
the limitation was established. An amended liquor 
law and a new Tunnel act were passed, but the Gov- 
ernor vetoed both, thinking that change was not 
needed this year in those matters. 


The attempt to evade the payment of just debts by 
the enactment of a law making the debased silver 
coin issued by the Federal government a tender for 
the payment of debts, is a new manifestation of 
legislative dishonesty. The legislature of Illinois 
has the credit, such as it is, of inventing the method 
mentioned, but the path being marked out we have 
no doubt that other law-making bodies representing 
constituencies who are more willing to incur than to 
fulfill contract obligations, will be quick to follow 
therein. The result of such a law will, we imagine, 
be very different from what its originators intend. 
While the silver coin which it is proposed to make 
legal tender is intrinsically worth some ten or fifteen 
per cent less than legal-tender notes are valued at, 
it will cost a debtor as much as the notes, so that 
he will receive no benefit. Although the Illinois 
law, as it reads, applies to contracts made before 
its passage, unless such contracts provide for pay- 
ment in something else than the new tender, in 
that respect it is undoubtedly in conflict with the 
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provision of the Federal Constitution, ‘forbidding 
State laws impairing the obligation of contracts. 
As to future contracts, it will have only the effect of 
making a vexatious uncertainty, which will operate 
principally to the disadvantage of residents of the 
State. We think that a year’s experience under the 
law will teach the people of Illinois that honesty is 
the best policy in legislation as well as in other 
things. 


The governor having signed the bill suspending 
the operation of the new Code until September 1st, 
the lawyers of the State may now feel sure that they 
know what the practice is, that is, those of them 
who are familiar with the Code as it was. In the 
interval between the adjournment of the legislature 
and the commencement of autumn there will be a 
sufficient time to become familiar with the revised 
Code. The changes made by that statute in the law 
of practice are so few, that but a few hours’ diligent 
study will be necessary to one conversant with the 
present practice to acquaint himself with the myste- 
ries of that which is tocome. The amendments to 
the revised Code of Civil Procedure (as the new 
act is to be hereafter called) and the nine supple- 
mental chapters have gone to the Governor, and are 
said to have been signed, although they have not 
been filed in the office of the secretary of State. 


An attempt has been made in the English House 
of Commons to secure to members of the bar in Ire- 
land the right to practice in the English courts. 
The bill proposed reciprocity, of course, by confer- 
ring upon the English barrister the right to appear 
before the Irish tribunals, but, as the privilege 
would be of little value to the English profession, 
it was thought that the advantages secured by the 
measure would be all on one side, and the bill was 
thrown out upon the second reading. We do not 
wonder at this manifestation of an exclusive spirit 
on the part of the English bar. The requirements 
for admission to that body, while not of the most 
rigid character, are such as to prevent adventurers 
taking up the profession as a means of livelihood. If 
the rules for admission were relaxed, or if there were 
any other mode than the one now prescribed for 
entering the bar, it could not long maintain its 
present high reputation for integrity and culture. 
We are pleased, therefore, to notice that, with the 
innovations which are being made, there is no dis- 
position to make access to the bar less difficult than 
it has heretofore been. 


It was supposed that the abandonment of his cause 
by the plaintiff, in the Moulton -Beecher suit, which 
occurred when the place of trial of that suit was 
removed to a rural county, would end the litigation 





which so largely occupied the public attention a 
year or two ago. But while it is easy to get into a 
lawsuit, the exit therefrom is liable to be difficult. 
In this case both parties were satisfied to let the 
matter drop, but it seems that their attorneys were 
not so, for we find at the expiration of nearly a year 
from the supposed termination and settlement of the 
case, that it isstill in controversy. The dispute now 
is in relation to costs, but this is far from an unim- 
portant question, whether looked at from the posi- 
tion of an attorney or from that of an unsuccessful 
litigant. Indeed, in the famous case of Jarndyce v. 
Jarndyce, it turned out that although a vast amount 
of skill and learning had been devoted to fathoming 
its mysteries, the only thing involved was costs. 
In the present case, the court having allowed a 
discontinuance by the plaintiff upon payment of 
costs, the question arose what those costs were. The 
defendant’s attorney claimed not only the ordinary 
costs, but an additional allowance of $250, which 
was granted at the Special Term of the Supreme 
Court. The decision has lately been affirmed by 
the General Term, but we have no idea that this is 
the last of it. 

The legislature has passed an act providing for the 
appointment of two commissioners to ‘‘ revise, sim- 
plify, arrange and consolidate” the statutes now in 
force, especially made applicable to the administra- 
tion of justice in the District Courts of the city of 
New York. The commissioners are to report the re- 
sult of their labors, with a draft of the law proposed 
by them, to the governor before December 1, 1877. 
The appointments are to be made by the presiding 
justices of the Supreme, Superior and Common 
Pleas Courts in New York city. The Hon. J. C. 
Julius Langbein was the author of the act, and as 
he is also one of the authors of a work on practice 
in the District Courts, it might be in accordance 
with the fitness of things that he be appointed one 
of the commissioners. 


————— 
NOTES OF CASES. 
|s the case of Klipper v. Coffey, 44 Md. 117, the 


plaintiff's horses and carriage were standing in 


the public street in Baltimore. The person in 
charge was at some distance from the horses. De- 
fendant’s wagon, loaded with furniture, was going 
by, when the furniture, being improperly loaded, 
fell over, with a loud crash, which frightened plain- 
tiffs horses and caused them to run away. The 
person in charge of them was warned of the dan- 
ger in time to reach the horses before the accident, 
and had he reached them he might have held 
them in check and avoided injury. As it was, he 
was able to stop them, but not until there was con- 
siderable damage done to both horses and carriage. 
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The plaintiff was at the time violating a city ordi- 
nance of Baltimore by leaving his horses unattended. 
The court held that the acts of the person in charge 
of the horses might be themselves negligent, but 
they were not negligence contributing to the injury 
so as to preclude a recovery, saying that because a 
plaintiff is himself negligent, or is acting in viola- 
tion of a law, he is not, therefore, prevented from 
recovering damages for an injury which has resulted 
from the negligence of a defendant, where but for 
the want of ordinary care on the part of the de- 
fendant the misfortune would not have happened. 
The court cite in support of this rule, Northern 
Cent. R. R. Co. v. Price, 29 Md. 482; B. & O. R. R. 
Oo. v. Warner, 33 id. 554, and B. & O. R. R. Co. v. 
Dougherty, 36 id. 366. The case of Steele v. Burk- 
hardt, 104 Mass. 59; 6 Am. Rep. 191, resembles 
the principal case. Here the action was for injury 
done to a horse left standing in one of the streets of 
Boston in violation of a city ordinance. The same 
defense was set up asin the principal case. The 
court sustained the action, saying: ‘‘It did show 
negligence in respect to keeping the ordinance, but 
did not necessarily show negligence that contributed 
to the injury. See, also, Albert v. Bleecker St. R. R. 
00., 2 Daly, 889; Welch v. Wesson, 6 Gray, 505; 
Spofford v. Harlow, 3 Allen, 408; Buker v. Portland, 
4 Am. Rep. 274; Brown v. H. & St. J. R. BR. Co., 
11 id. 420, and note, 425. 


The Court of Chancery of New Jersey, in the 
case of Camden Horse R. R. Co. v. Citizens’ Coach Co., 
1 Stew. (28 N. J. Eq.) 145, decide that the public 
right to use a horse railroad track for vehicles inci- 
dentally in traveling through the streets does not 


authorize a transportation company to use it in com- 
In this case 


petition with the railroad company. 
the complainant, a corporation, was authorized to 
construct and railroad for the 
transportation of passengers through certain streets 
of Camden. Subsequently the defendant was in- 
corporated for the purpose of carrying goods and 
passengers in coaches in and about Camden. The 
complainant’s bill was filed for the purpose of re- 
straining defendant from using the railroad track 
in the pursuit of its business. Defendant claimed 
the right to use the track when not in use by plain- 
tiff. The court held in favor of plaintiff, announcing 
the rule above stated. The court cite as sustaining 
this rule Brooklyn Cent. R. R. Co. v. Brooklyn City 
R. R. Co., 82 Barb. 358; J. OC. & Berg. R. R. Co. v. J. 
C0. & Hob. R. R. Co. 5 C. E. Gr. 61; R. & D. B. R. 
Co. v. D. & R. Can. Co., 3 id. 546. We think, 
however, that the court have gone too far in afford- 
ing protection to the franchise of complainant. In 
the case of Brooklyn Cent. R. R. Co. v. Brooklyn 
City R. R. Co., the court held that a railroad laid 
down ina public street does not become a part of 


maintain a horse 





the street so as to authorize its use by the public or 
any one other than the owner, with the appropriate 
cars for the transit of passengers, in common with 
the owner of the franchise. But the case did not 
go as far as to deny the right of others transporting 
passengers in ordinary carriages to use the railroad 
track as part of the street, which was all the defend- 
ant in this case is claimed to have done. The doctrine 
as expressed in Jlegan v. Highth Ave. R. R. Co., 15 N. 
Y. 382, is the correct one: ‘‘ When railroads are laid 
lengthwise upon a street it is not unlawful for com- 
mon vehicles to travel upon the track across it or 
lengthwise. The company has the exclusive right 
when its cars are passing, but its right is not other- 
wise exclusive. See, also, Barker v. Hudson River 
R. R. Co., 4 Daly, 274; Jatho v. G. & C. RB. R. Co., 
4 Philada, Rep. 24; Shea v. Portrero R. R. Co., 44 
Cal. 414, 





The Philadelphia Court of Common Pleas, in the 
case of Stevenson v. Pettis, decides that an action for 
a breach of promise to marry will lie against one 
In this 
case the plaintiff set up in her declaration that de- 
fendant made his promise to marry her, she not 
knowing at the time that he was married; that she 
had been since the time ready and willing to marry 
him if he were single, and that he neglected and 
The defendant de- 
murred to this, and argued in support of his demur- 
rer that the promise was one impossible of perform- 
ance, and should be void on the ground of public 
policy. The ground taken by defendant receives 
some support from a case in Brooke’s Abridgment, 
tit. ‘‘Condition,” p. 119, cited with approval in 
Fitz. Nat. Brey., p. 205, where a woman enfeoffed a 
man upon condition that he should marry her (he 
being a married man) within a reasonable time. 
The feoffee enfeoffed another person, and the feoff 
passed through several persons. The man died, 
being then a married man, whereupon the original 
feoffers entered as upon condition broken, and the 
court held that it was a lawful condition for that 
the defendant’s wife might have died within a rea- 
sonable time. Pollock, C. B., in Millward v. Little- 
wood, 5 Exch. 773, approved the doctrine, but said 
that the defendant impliedly promised that there 
was no impediment to his performing his promise. 
The remarks of Baron Parke were approved in 

Blattmacher v. Saal, 29 Barb. 22. The general rule, 
however, is that the fact that defendant was married 
at the time of the promise is no defense, but the 
plaintiff! may bring action immediately upon the 
discovery of the fact. Wild v. Harris, 7 C. B. 999; 
Millward vy, Littlewood, 5 Exch. 775; Kelly v. Riley, 
8 Am. Rep. 336 (106 Mass. 339); Cover v. Davenport, 
2 Am. Rep. 706 (1 Heisk. 868); Prescott v. Guyler 
32 Ill. 312. 


who at the time of making it was married. 


refused to keep his promise. 
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THE REVISED CODE OF CIVIL PROCEDURE. 


: recent history of the Statutes Revision in 

this State ought to teach some salutary lessons 
to law-makers, to lawyers, and to the Revision Com- 
missioners. The law-makers should learn from it 
the folly of passing laws without present considera- 
tion in the expectation that subsequent considera- 
tion and amendment will rectify them. The Code 
of Remediai Justice was rushed through the session 
of 1876 without examination, and its operation 
postponed to this year with the distinct understand- 
ing that it should be reviewed and revised at this 
session. In view of that fact the profession very 
naturally gave the act no study, supposing that it 
would be largely amended if not entirely repealed. 
At the opening of the present session, when the 
Commissioners reported the supplemental chapters, 
they themselves proposed that the date when the 
Code should become active should be postponed 
until fall, and that the entire Code should go into 
operation at once. No one doubted that at least 
such postponement would be made, until the very 
morning of May ist, when the profession awoke to 
the fact that the new Code was really in operation, 
and that they were entirely unprepared for the 
change. Anomalous but true it was that, almost 
literally, no lawyer in the State knew on that morn- 
ing how to commence an action in the courts of 
superior jurisdiction. All this was through no fault 
of the profession, but was directly the result of the 
extraordinary course of the legislature from first to 
last. 

The lesson that the lawyers should learn from this 
recent experience is this, that they should not post- 
pone to the last hour the expression of their 
opinions relating to matters so nearly affecting 
them. Had the bar of the State exerted its influ- 
ence before, as it did after, the first day of May, 
the Code of Remedial Justice would not have gone 
into effect. Sporadic protests were made and a 
few petitions circulated, but the lawyers as a body 
gave apparently no more attention to the Revision 
than to the ‘‘Omnibus Bill.” When once the act 
had become vital — had come home to their business 
and bosoms—the professional sentiment was ex- 
pressed with such earnestness and force that the 
legislature was neither slow to heed nor follow. 

The lesson which the Commissioners should learn 
may be stated somewhat in this manner: The pro- 
fession are likely to accept no further revision on 
the plan you have thus far followed. We have 
time and again stated that the Code of Remedial 
Justice, as it was called, contained few radical 
changes; that it was substantially the present Code 
and Statutes; and when the profession shall come to 
study it they will find this statement borne out. 
The Commissioners have made numerous changes in 
the phraseology of the old Code, and have given it 





anew name, but it is substantially the old Code 
none the less. 

Of the general merit of the Revision we have 
often expressed and now entertain a favorable 
opinion. With the amendments made to it by the 
legislature it is comparatively free from most of the 
cardinal objections raised by its opponents, and is 
reasonably satisfactory in scope and design. The 
remaining grievance —one inherent in the Revis- 
ion, and which no amendment could reach — jis 
the changes which the Commissioners have made in 
the phraseology of existing laws without any appa- 
rently sufficient reason. 

One of the rules of revision adopted by the Com- 
missioners in 1871 (see 4 Alb. L. J. 233) was as 
follows: 


‘*9. The present phraseology of the statutes 
(where it is apt to express the intention of the legis- 
lature) to be retained as far as practicable, espe- 
cially where it has been the subject of judicial con- 
struction, unless such construction has defeated or 
failed to carry out the manifest intention of the leg- 
islature, or grammatical or other errors are to be 
corrected, or a change of expression is necessary in 
order to render the language of the statutes uniform 
throughout, so that the same words will always ex- 
press the same ideas.” 

‘* 11. Nosubstantial alterations to be made except 
where the necessity is so urgent or the improvement 
so obvious asto justify the expectation that the 
change will command the general assent of the legal 
profession and of the legislature.” 

While the language of these two rules is suffli- 
ciently general to cover almost every change, the 
spirit of them is opposed to any change not urgently 
necessary. The impression is strong and not with- 
out reasonable ground, that the Commissioners have 
made numerous changes in the phraseology with no 
other reason apparent than compression. 

As we understand it the mission of the Commis- 
sion is consolidation and not induction. They were 
appointed ‘‘to revise, simplify, arrange and consol- 
idate ” the statutes, and ‘‘ in performing this duty ” 
they were required to “bring together all statutes 
and parts of statutes which, from similarity of sub- 
ject, ought to be brought together, omitting redun- 
dant and obsolete enactments, and making such alter- 
ations as may be necessary to reconcile the contra- 
dictions, supply the omissions and amend the imper- 
fections of the original text’? (Laws 1870, ch. 33). 
No change in the law — no codification as such, was 
contemplated. To change the language of a statute 
is often equivalent toa change of the law, even 
though apparently synonymous words are substi- 
tuted. Time out of mind words have been fruitful 
bones of contention in the law, and no matter how 
expert the Commissioners have been in the choice 
of words, the alterations which they have needlessly 
made will lead to much litigation and vexation. 

The Commissioners have had, rightly understood, 
but two courses beforethem: That of consolidation 
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under the act creating them, or that of the adoption 
of the several Codes reported by the Code Commis- 
sion. As is well known, between the years 1848 and 
1865, there were five Codes reported to the legisla- 
ture by the Code Commissioners appointed in pur- 
suance of the Constitution of 1846. These Codes 
were the pioneers in the practical solution of that 
department of legal reform, and they have been the 
models which the other States have followed. They 
have been in whole or in part adopted into the laws 
of some twenty odd of the States, and the Code of 
Civil Procedure has been substantially followed in 
the new judicature acts of England. These Codes 
the Revision Commissioners were authorized by spe- 
cial acts to incorporate into their revision. These 
two courses still remain open to the Commissioners 
in the future prosecution of their work, and it seems 
to us certain that they must adopt either the one or 
the other in order that they may comply with the 
law or meet the expectations of the profession. If 
they oppose codification let them confine themselves 
to consolidation; if they incline to codification let 
them incorporate the Codes already prepared, with 
such changes as may be necessary; but let them 
eschew codification de nove, or an attempt to make 
the old masquerade in a new dress. 





>—_—- 


“THE ROMAN BAR.” 


A LECTURE DELIVERED By ISAAC VAN WINKLE, Esq., 
BEFORE THE STUDENTS OF THE COLUMBIA COLLEGE 
Law ScHoou, May 4, 1877. 


Tr word ** Bar” is not of very remote origin, and 
seems to have arisen out of the circumstance that 
a place in the court-room was partitioned off by a 
railing or bar, so that the judges might not be incom- 
moded by the crowd in the transaction of business. 
This inclosure was afterward occupied by the coun- 
selors who stood there to plead, and from thence it 
also received the name of bar. The lawyers in Eng- 
land who were admitted to plead are termed barristers, 
and the body of barristers or pleaders is denominated 
collectively the bar. A trial at bar is one which takes 
place before all the judges at the bar of the court in 
which the action is brought. When we speak of the 
English or American bar, we have in mind the relative 
merits of their respective barristers or counselors; 
their knowledge and understanding of the law, and 
their reputation as eloquent and successful advocates. 
In Rome the place of the administration of justice 
was the Comitiwm or the forum, in which was placed 
the Sella-Curulis or chair of state forthe tribunal. In 
the time of the emperors justice was administered in 
an open court. The Basilica served not only as a 
court of law, but was also used as an emporium for 
merchants. At a later period of the Empire the law 
was administered in a closed apartment called an 
auditorium. This court was indeed the audience 
chamber of the emperor. In the ordinary sittings of 
the court, there was an actual investigation or trial as 
to the ground of the matter in dispute. In such cases 


the pretor presided, surrounded by his consiliwm ; 
and the proceedings in such a suit were said to take 





place ‘‘ pro tribunali,” before the tribunal. Such a 
solemn court was, however, only held when an actual 
* cause cognitio,” or trial to be followed by a formal 
decree, was the object in view. Other matters con- 
nected with the administration of justice, as for exam- 
ple, interlocutiones and subscriptiones, interpleas and 
dilatory-pleas, might take place on the floor of the 
court ‘di plano.’’ At a later period a peculiar term 
was applied to such informal audiences. They were 
called ** Sessiones de plano,” or sittings or assizes held 
upon the bare earth. Papinianus says: ‘‘ Si sint ses- 
siones vel pro tribunali vel de plano.”’ There may be 
sessions held either before the tribunal, or on the 
plane bare earth. Such matters only could be trans- 
acted as depended upon the freewill of the parties, 
such as mancipation and adoption. The pretor or 
pro-consul would perform the office of manumission 
or adoption most anywhere, in the bath or at the thea- 
ter. As tothe time that suits might be prosecuted in 
court, it appears to have been from the second to the 
tenth hour, according to Roman reckoning. In the 
time of the Twelve Tables, it was before mid-day until 
sun-down. There were certain days with the Romans 
which were intimately connected both with public and 
private law, and days upou which the magistrate could 
exercise his functions. The ‘dies fasti’’ were all 
those days ou which, according to divine right, there 
might be a solemn investigation in court in accord- 
ance with the * legis actiones,’’ and on which business 
might be transacted in the comitia. Such days were 
also called *‘ dies comitiales.”?’ The ‘dies fasti’’ were 
the days on which the pretor could hold his court, and 
that at all hours. They were marked in the Roman 
calendar by the letter *‘ F,” and there were 38 of them 
inayear. The ‘dies intercisi’? were days on which 
the pretor could hold his court, but not at all hours, 
so that sometimes one-half of such a day was “‘ fastus,”’ 
while the other half was “ nefastus.’”’ Their number 
was 65 in a year, and were marked in the calendar by 
signs: “FEF. p., faustus primo.” ‘“N. p., nefastus 
primo.” The term “dies nefasii’’ were applied to 
those days in which there could be no “legis actio,”’ 
neither ip an actual suit at law nor in any other mat- 
ter relating thereto. The ‘ dies festi’’ were those days 
on which legal decisions could only be given at certain 
times of the day. 

The history of Roman civil process is divided into 
two periods. The first, or classical period, extended 
to the reign of the Emperor Diocletian. The second 
till that of Justinian. Law is but an abstract rule, 
and in order to give it vitality and force, there must 
be a certain machinery to put it into motion, a judi- 
cial authority and a juridical procedure. The Ro- 
mans derived their appellation of ‘* Qurites ’’ from the 
Sabines, which was their sacred name; and they de- 
rived it from the goddess Ceres, to whom they offered 
the sacrifice of water and wine, whence also Cures, the 
name of their chief city, and Curis, or Quires, the 
Sabine lance, the emblem or instrument of power. 
The lance continued to play an important part in their 
symbolical ceremonies, their formulz and the techni- 
eal language of Roman law. The “ Qurites, or men 
of the lance,”’ long before the adoption of the Twelve 
Tables had their forms of legal procedure. The judi- 
cial and juridical power at this time was confided ex- 
clusively to the college of the pontiffs, who were of 
the patrician order. Since the Twelve Tables had 
given the Romans a written law, and laid down a per- 
manent system, it became indispensable to provide a 
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procedure suited to and in harmony with the new 
code. This is why the national historians inform us 
that immediately after the passing of the Twelve 
Tables a second effort was made to prescribe regula- 
tions for the form of procedure on the actions of the 
law; so called, says Gaius, either because they were 
a creation of the civil law, and not of the pretorian 
edict, or because they were prepared to suit the pro- 
visions of the law. The term action, at this period, 
is a generic designation, which signifies a particular 
form of procedure taken as a whole, including the 
ceremonies, the acts and the words which constitute 
it. At the period of the Twelve Tables there were 
only four actions, and one was subsequently added. 
Of these four actions two are forms of procedure in- 
stituted in order to arrive at a decision of the point 
in dispute, the other two are forms of procedure used 
to put the judgment into execution. The ‘actio sac- 
rementum’’ was the most ancient of all, which, with 
certain varieties of form, was employed in suits 
whether to enforce obligations, or in suits relating to 
rights of property or other real rights. The predom- 
inant characteristic in all cases consisted in the sac- 
rementum, or sum of money which each litigant had 
to deposit in the hands of the pontiff, and which was 
forfeited by the unsuccessful party for the benefit of 
public worship. It is of this form of action we have 
the most information. The Twelve Tables fixes the 
amount of the sacrementum. The ‘* Judices postu- 
latio”’ was an application made to the magistrate call- 
ing on him to appoint a judge to try a given case, with- 
out having recourse to the sacrementum. This sim- 
plified very much the procedure, and was especially 
provided for in the Twelve Tables. The two forms 
used to put the judgment into execution were, first, 
the ** manus injectio,”’ the putting on of the hand, that 
is, the corporeal seizure of the person of the debtor 
when either condemned by the judge or surren- 
dered by himself in default. It was found a formal 
means of self-help of which a creditor was per- 
mitted to avail himself in many cases. A set form of 
words, or ritual, was required to be employed by the 
plaintiff. As a rule, it was a private, personal mode 
of execution rather than an action. The creditor 
might seize his debtor by actual force, and compel 
him to accompany him to the pretor, in whose pres- 
ence he declared how much the defendant was in- 
debted to him, and the nature and the ground of the 
obligation. For a long period of time at Rome, if a 
defendant who was summoned to appear before the 
pretor refused to go, the plaintiff might lawfully use 
force to compel him. This right and custom was as 
old as the Twelve Tables. The arrest of a person 
whom it was desirable to bring into a court of justice, 
was made by the act of the plaintiff, and not by an 
officer of the court. This gave rise, as might be sup- 
posed, to scenes, the description of which have reached 
our times through the classical writers of antiquity. 
Horace, in 9th Satire, and Plautus, in bis Curculio and 
Persa, give some droll descriptions of the mode the 
“in jus vocatio”’ was managed : 





“Ha! whither now, thou vilest fellow ? 
Sir, will you witness to my capture ? 
I signified I would with rapture ; 
And then, to magnify the sport, 
He drags my prattler into court; 
And thus, amidst the noise and rabble, 
Apollo saved me in the squabble. ’ 
Horace, 9th Satire. 








“Paap. * * * Come you before the judge. 

Tuer. I shan’t come. 

PH-&p. I may call my witness to the summons. 

Tuer. No, you mayn’t, Phed. May Jupiter then utterly 
Confound you ; live without witness then. 

Cur. But I’m a person that he may summon. 

Paap. (To Curculio). Do you step this way. 

THER. What! A slave summon as a witness? Take you 

care, 

Cur. Well, that you may know it, I’m free. 

THER. Then come before the judge.” 

Ourculio, Act 5, Scene IT. 

“Sar. Come, walk before a magistrate, Procurer. 

Dor. Why do you summon me before a magistrate ? 

Sar. I'll tell you there, before the pretor. But before the 
magistrate I summon you. 

Dor. Don’t you summon a witness? 

Sat. What, for your sake, hangdog, am I to be touching 
the ear of any being that is free; you who are here 
trading in persons, free citizens? 

Dor. Let met but speak. Sart. I won't. 

Dor. Hear me. SAT. I’m deaf. Walk on—follow me this 
way (dragging him), you villainous mouser. * * * 
Follow after me this way, my daughter, to the 
preetor.” Persa, Act 5, Scene IX. 

It was usual for a man to touch the earof the person 
whom he intended to call as a witness. A plaintiff 
was not allowed to use unnecessary force, and if he 

did so he rendered himself liable. As Rome advanced 

in her ideas of equity and humanity, not only were 

the limitations of the right referred to introduced, 
but a fine for non-attendance in court was imposed as 

a means of compelling attendance; and in the time 

of Cicero, *‘ vadimonium,” or bail, came into general 

use. The accused was bound over to appear in jure 
on a certain day, and if he failed, the plaintiff had an 

* actio ex stipulatu’’ for the violation of the promise. 

The “pignoris capio”’ was the taking in pledge, or 
the seizure of the property of the debtor. The pecu- 
liar feature of the early system of procedure among the 

Romans was symbolic. It is here we find the lance 

vindicta, the staff or rod used as a symbol in the solemn 

manumission of slaves, the tuft of grass, the tile and 
other material representations of ideas or of objects, 
the gesture, the legal pantomime, the simulated act of 
violence, the fictitious combat, for the most part sym- 
bolizing the transactions and processes of an earlier 
and barbarous period. The actio sacrementum by 
custom came to be employed in a purely fictitious 
manner not authorized by the primitivelaw. This in- 
genious sport of fiction began to exhibit itself when it 
was desired to transfer a thing or real right not actually 
in the possession of the party desirous of making the 
transfer. A fictitious action, resembling a common 
recovery, was brought before the magistrate by the 
party who claimed, as his own, the object which was 
intended to be transferred to him. The party against 
whom the action was brought, that is, the person who 
wished to transfer the property, raised no objection to 
the plaintiff's claim, whereupon the magistrate pro- 
nounced in his favor, and adjudged the object to the 
claimant. This is what is known as the cession of the 
magistrate, or in jure cessio, the decision of the judge. 

The forms, and especially the sacred words of the legis 

actionis, were not familiar to the common people, and 

were only known to the patricians, who had composed 
them, or were in the habit of using them. Their safe- 
keeping was intrusted with the college of pontiffs. 

The great mass of the people had to rely on the pontiffs 

and patricians when they found themselves in diffi- 

culty, as the language of the laws of the Twelve Tables 











THE ALBANY LAW JOURNAL. 


407 











were concise and obscure ; and required to be explained 
and adapted by interpretation to the different cases 
which they had not specifically comprised. The patri- 
cians were versed in the study of the laws; they held 
the high magistracies; and to them belonged the sole 
right to manage the various cases. These masters of 
the profession occupied their time in the forum in giv- 
ing advice to their fellow citizens, or expatiating on 
the duties of social life with the hope that their votes 
might be useful to them in acquiring positions in the 
state. The system of the actiones leges was replaced 
by that of the formula system, or ordinary system as it 
was called, which is the second phase of Roman legal 
procedure. This system, remarkable for the ingenuity 
with which it was devised, was the result of a gradual 
process of development, and did not make its appear- 
ance in the first instance in the complete and perfect 
form which it ultimately attained. It is well worthy 
of the consideration even of modern publicists, for it 
was the result of the development of pretorian law 
and philosophic jurisprudence; it marked the passage 
of law as an instrument of patrician power into a sys- 
tem of judicial administration; it was the legal genius 
of Rome undergoing the process of transformation — 
the growth of the plebeian and Quitarian elements into 
the plebeian and humanitarian. Under it the plebeian 
was enfranchised, and the foreigner entitled to partici- 
pate in Roman justice. We must be careful not to 
confound the formulas of which we shall now speak 
with those in use in the actionis legis. The dominant 
idea of the new system is that after the magistrate had 
heard the statement of the parties briefly made before 
him in jure, he organized the suit by delivering to the 
judges written instructions, or a formula by which the 
judge was appointed; the points to be decided between 
the litigants were defined ; and the extent of his power 
determined. The constituent parts of the formula 
furnished the key to the whole system. It commenced 
with the appointment of the judges. In addition to 
which there are three or four other clauses: First. 
The ‘‘ demonstratio,” or statement of the fact or facts 
alleged by the plaintiff as the ground of his case. This 
was not necessarily a part of the formula since it might 
be set forth in thesecond part. Secondly. The * inten- 
tio,’”’ which was the statement in precise terms of the 
claim made by the plaintiff to be determined by the 
judge, and involved the question of legal right “juris 
contentio.”’ This is the vital element of the formula 
without which the existence or non-existence of acivil 
right could not be determined. Third. The “ condem- 
natio’’ was the authority or order given to the judge 
to condemn or acquit according as facts are proved or 
not; and which determined the latitude of his au- 
thority. The judge had only the power to condemn in 
a@ pecuniary penalty. This was a characteristic of the 
formula system. Fourth. The ‘ adjudicatio”’ was the 
power of partition conferred by the magistrate upon 
the judge in addition to that of merely finding for or 
against the plaintiff. And it authorized him to make 
such division or distribution of the property in ques- 
tion as the circumstances of the case required. This 
section of the formula was confined to three classes 
of actions, viz., ‘familie erciscunde,” or suits 
brought for the partition of an hereditas; *‘ com- 
muni dividundo”’ for the division of a thing held 
jointly; and ‘finiwm regundorum” for the fixing 
and settling the boundaries of contiguous land- 
owners. The main point, therefore, in this form 





of procedure was the construction of the formula; 





and hence it was that so much skill and labor was 
bestowed upon its development. In the construction 
of the formula, the most celebrated jurists were con- 
sulted both by the magistrate and the litigant. The 
conciseness and accuracy of the terms employed are 
admirable. Each case, however slightly it might 
differ from another, required its appropriate formula. 
These formulas were, to a certain extent, modes or 
general types, and were prepared beforehand, incor- 
porated into the general body of jurisprudence, in- 
scribed upon the album; and exposed to public inspec- 
tion. The limits of the specific terms were discussed 
between the parties, the formula was adapted to the 
actual case in question, and finally delivered by the 
pretor. The judge after this determined the fact 
or Jaw in dispute according to the nature of the case, 
heard the respective parties, received what evidence 
was presented, resolved the problem submitted to him, 
and delivered his judgment, always taking care to 
confine himself within the limits of the power con- 
ferred upon him by the formula. Just as the formula 
system of procedure was gradually substituted for the 
actiones legis, so, in its turn, was the formula gradually 
superseded, and finally replaced, by the extrdordinaria 
judicia, or extraordinary procedure. The magistrate 
himself heard and decided the case as an extraor- 
dinary measure in causes where his jurisdiction could 
end the affair; when he wanted to make use of his 
imperium of where there was no given action according 
to civil law, nor according to the edict; and where ex- 
traordiuary recourse was had to the power itself of the 
magistrate. This system became quite general under 
the empire. Rigid adherence to forms now disap- 
peared, the loss or failure of a suit did not depend 
upon a simple misapprehension or misapplication of a 
term as in former times. The abolition of all the 
technical forms was effected by the Emperor Coustan- 
tine, who cousidered them verbal snares, apt to mis- 
lead. 

The first pleaders who appeared at the Roman bar 
were not jurisconsults, they were the patrons of the 
common people, who assisted their clients in lawsuits, 
and defended them before the tribunals. They gave 
them advice or answers in public places, where they 
attended regularly at certain stated times; or in the 
atrii or halls of their private dwellings. But, when 
business transactions became more frequent, and the 
science of the law more difficult and complicated, 
there were a class of men who began to apply them- 
selves to the study of jurisprudence and public speak- 
ing. During the Republic, the Roman bar was held in 
high estimation, and it was the principal field for ac- 
quiring public honors. Until near its close, the pleaders 
were generally termed * patroni,’’ and the offices of 
the orator and advocate were separate. Under the 
Empire they were united, and were usually called 
* advocati,”’ and sometimes causidici. <A rescript of 
Valentinian and Valens prohibited any one to be 
judge and advocate in the same suit; and the terms 
patronus, advocatus and causidicus became all to be 
used in the same sense. In civil actions the juris con- 
sult made careful examinations of the questions of 
law and prepared the brief for the advocates, who were 
frequently assisted at the bar by a lawyer of the second 
order called leguleius, or solicitor ; or formularius, one 
who makes up the forms; and sometimes monitor or 
adviser. The advocates, the senators and equestrians, 
were distinguished by the white toga, which, at the 
end of the republic, had fallen into disuse; but under 
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Augustus, the advocates were compelled to assume 
again the ancient costume at the bar. The expression 
togati, which Cicero and Virgil had applied to the 
whole Roman people in ancient times, became at last 
confined alone to the advocates. Whether any limita- 
tion was imposed on the length of oral pleadings in 
early times is uncertain; but, during the time of 
Cicero, it seems to have been left to the discretion of 
the judge, especially in private causes. In criminal 
trials, Pompey made a regulation that the accuser 
should not speak more than two hours; and the ac- 
cused three hours; but this was not strictly adhered 
to where the nature of the cause appeared to require 
more time. Not long afterward the time was regu- 
lated according to the importance of the trial. In 
criminal cases, the time was fixed according to the 
Pompeian regulation. So that if six hours were al- 
lowed the accuser, nine hours were allowed the 
accused. They used an instrument for measuring 
time similar in principle to the modern sand-glass 
called Clepsydra, or water clock. When the judge 
consented to give the advocate more time for his har- 
angue, he was said to give him water, dare aquam. Pliny 
used to say that he gave the lawyers as much water as 
they wanted, as he looked upon it as the height of pre- 
sumption to judge before a cause was heard, what 
time it will require, and to prescribe limits to a suit 
before one is acquainted with its extent—that the 
most sacred duty of a judge is patience; which is a 
very considerable part of justice. And in answer to 
the objection that so much time would give an open- 
ing to much impertinent superfluity. ‘* Granted,” he 
says. ‘ Yet is it not better to hear too much than not 
enough? And how can you judge what an advocate 
has to offer will be superfluous till you have heard 
him?” Valentinian permitted advocates to speak as 
long as they wished upon the condition that they 
should not abuse the liberty in order to swell the 
amount of their fees. On some occasions the plead- 
ings were very long. Quintillian remarks that an ad- 
vocate would consider it a great merit to have spoken a 


whole day. 
(To be concluded.) 
——__._—__——_ 
EXPERT TBSTIMONY— PROXIMATE CAUSE. 


HE case of Milwaukee and St. Paul Ruilway Co., 

plaintiff in error, v. Kellogg, just decided by the 
Supreme Court of the United States, was an action to 
recover compensation for the destruction by fire of the 
saw-mill of the plaintiff below, and a quantity of lum- 
ber, situated and lying in the State of Iowa, and on 
the banks of the river Mississippi. That the property 
was destroyed by fire was uncontroverted. From the 
bill of exceptions it appears that the * plaintiff alleged 
the fire was negligently communicated from the de- 
fendants’ steamboat “Jennie Brown’”’ to an elevator 
built of pine lumber, and one hundred and twenty 
feet high, owned by the defendants, and standing on 
the bank of the river, and frum the elevator to the 
plaintiff's saw-mill and lumber piles, while an unusu- 
ally strong wind was blowing from the elevator 
toward the mill and lumber. On the trial it was ad- 
mitted that the defendants below owned the steam- 
boat and elevator; and that the mill was five hundred 
and thirty-eight feet from the elevator, and that the 
nearest of plaintiff's piles of lumber was three hun- 
dred and eighty-eight feet distant from it. Among 
the exceptions taken by the defendants in the court 





below was that the court refused to permit the de- 
fendants to prove by witnesses who were experts, 
experienced in the business of fire insurance, and ac- 
customed by their profession to estimating and calcu- 
lating the hazard and exposures to fire from one 
building to another, and to fixing rates of insurance, 
that owing to the distance between the elevator and 
the mill, and the distance between the elevator and the 
lumber piles, the elevator would not be considered as 
an exposure to the mill or lumber, and would not be 
considered in fixing a rate thereon, or in measuring 
the hazard of mill or lumber. The court said: ‘* This 
exception is quite unsustainable. The subject of 
proposed inquiry was a matter of common observa- 
tion, upon which the lay or uneducated mind is capable 
of forming a judgment. In regard to such matters 
experts are not permitted to state their conclusions. 
In questions of science their opinions are received, for in 
such questions scientific men have superior knowledge 
and generally think alike. Not so in matters of com- 
mon knowledge. Thus it has been held that an expert 
cannot be asked whether the time during which a 
railroad train stopped was sufficient to enable the pas- 
sengers to get off (Keller v. R. R. Co.,2 Abb. N. Y. 
App. 480), or whether it was prudent to blow a whistle 
at a particular time. Hill v. R. R. Co., 55 Me. 438. 
Nor can a person conversant with real estate be asked 
respecting the peculiar liability of unoccupied build- 
ings to fire. Muloy v. Ins. Co., 2 Gray, 241. In 
Durell vy. Bederley, Chief Justice Gibbs said: ‘The 
opinion of the underwriters on the materiality of 
facts, and the effect they would have had upon the 
premium, is not admissible in evidence.’ Powell's 
Ev. (4th ed.) 103. And in Campbell v. Richards, 5 
Barn. & Adol. 846, Lord Denman said: ‘ Witnesses are 
not receivable to state their views on matters of 
legal or moral obligation, nor on the manner in which 
others would probably be influenced if the parties had 
acted in one way rather than in another.’ See also 
Lord Mansfield’s opinion in Carter v. Bochm, 3 Burr. 
1905, 1913, 1914, and Norman v. Higgins, 107 Mass. 494, 
in which it was ruled that in an action for kindling a 
fire on the defendant’s land so negligently that it 
spread to the plaintiff's land, and burned his timber, 
the opinion of a person experienced in clearing land 
by fire, that there was no probability that a fire set 
under the circumstances described by the witnesses 
would have spread to the plaintiff's land was inadmis- 
sible.”’ 

Another exception was the refusal of the court to 
instruct the jury as requested, that ‘“‘if they believed 
the sparks from the “Jennie Brown” set fire to the ele- 
vator through the negligence of the defendants, and the 
distance of the elevator from the nearest lumber pile 
was three hundred and eighty-eight feet, and from the 
mill five hundred and twenty-eight feet, then the 
proximate cause of the burning of the mill and lum- 
ber was the burning of the elevator, and the injury 
was,too remote from the negligence to afford a ground 
for a recovery.’’ This proposition the court below de- 
clined to affirm, and in lieu thereof submitted to the 
jury to find whether the burning of the mill and lum- 
ber was the result naturally and reasonably to be ex- 
pected from the burning of the elevator; whether it 
was a result which, under the circumstances, would 
naturally follow from the burning of the elevator; 
and whether it was the result of the continued effect 
of the sparks from the steamboat, without the aid of 
other causes not reasonably to be expected. All this 
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is alleged to have been erroneous. The court said: 
“The assignment presents the oft-embarrassing ques- 
tion, what is and what is not the proximate cause of 
an injury. The point propounded to the court as- 
sumed that it was a question of law in this case, and in 
its support the two cases of Ryan v. The New York 
Central R. R., 35 N. Y. 210, and Kerr v. Penn. R. R. 
Co., 62 Penn. St. 353, are relied upon. Those cases 
have been the subject of much criticism since they 
were decided, and it may perhaps be doubted whether 
they have always been quite understood. If they were 
intended to assert the doctrine that when a building 
has been set on fire through the negligence of a party, 
and a second building has been fired from the first, it 
is a conclusion of law that the owner of the second 
has no recourse to the negligent wrong- doer, they have 
not been accepted as authority for such a doctrine even 
in the States where the decisions were made. Webb v. 
The Rome, Watertown and Ogdensburg Railroad Co., 
49 N. Y. 420, and Pennsylvania Railroad Co. v. Hope, 
80 Penn. St. 373. And certainly they are in conflict 
with numerous other decided cases. Kellogg v. The 
Chicago and Northwestern Railroad Co., 26 Wis. 224; 
Perley v. The Eastern R. R. Co., 98 Mass. 414; Hig- 
gins v. Dewey, 107 id. 494; Tent v. The Toledo, Peoria 
and Warsaw Railroad Co., 49 Ill. 349. 

The true rule is that what is the proximate cause of 
an injury is ordinarily a question for the jury. It is 
not a questidn of science or of legal knowledge. It is 
to be determined as a fact, in view of the circumstances 
of fact attending it. ‘The primary cause may be the 
proximate cause of a disaster, though it may operate 
through successive instruments, as an article at the 
end of a chain may be moved by a force applied to the 
other end, that force being the proximate cause of the 
movement, or as in the oft-cited case of the squib 
thrown in the market-place. 2 Blacks. Rep. 892. The 
question always is, was there an unbroken connection 
between the wrongful act and the injury, a continu- 
ous operation? Did the facts constitute a continuous 
succession of events, so linked together as to make a 
natural whole, or was there some new and independent 
cause intervening between the wrong and the injury? 
It isadmitted the rule is difficult of application. But it 
is generally held that, in order to warrant a finding 
that negligence, or an act not amounting to wanton 
wrong, is the proximate cause of an injury, it must ap- 
pear that the injury was the natural and probable con- 
sequence of the negligence or wrongful act, and that 
it ought to have been foreseen in the light of the at- 
tending circumstances. These circumstances, in a 
case like the present, are the strength and direction of 
the wind, the combustible character of the elevator, 
its great height, and the proximity and combustible 
nature of the saw-mill and the piles of lumber. Most 
of these circumstances were ignored in the request for 
instruction to the jury. Yet it is obvious the immedi- 
ate and inseparable consequences of negligently firing 
the elevator would have been very different if the wind 
had been less, if the elevator had been a low building 
constructed of stone, if the season had been wet, or if 
the lumber and the mill had been less combustible. 
And the defendants might well have anticipated or 
regarded the probable consequences of their negligence 
as much more far-reaching than would have been 
natural or probable in other circumstances. We do 


not say that even the natural‘ and probable conse- 
quences of a wrongful act or omission are in all cases 
to be chargeable to the misfeasance or non-fea- 





sance. They are not when there is a sufficient and in- 
dependent cause operating between the wrong and the 
injury. In such a case the resort of the sufferer must 
be to the originator of the intermediate cause. But 
when there is no intermediate efficient cause the orig- 
inal wrong must be considered as reaching to the 
effect, and proximate to it. The inquiry must, there- 
fore, always be whether there was any intermediate 
cause disconnected from the primary fault, and self- 
operating, which produced the injury. Here lies the 
difficulty. But the inquiry must be answered in ac- 
cordance with common understanding. In a suc- 
cession of dependent events an interval may always 
be seen by an acute mind between a cause and its 
effect, though it may be so imperceptible as to be over- 
looked by acommon mind. Thus, if a building be set 
on fire by negligence, and an adjoining building be de- 
stroyed without any negligence of the occupants of the 
first, no one would doubt that the destruction of the 
second was due to the negligence that caused the burn- 
ing of the first. Yet in truth, in a very legitimate 
sense, the immediate cause of the burning of the sec- 
ond was the burning of the first. The same might be 
said of the burning of the furniture in the first. Such 
refinements are too minute for rules of social conduct. 
In the nature of things there is in every transaction a 
succession of events, more or less dependent upon 
those preceding, and it is the proviuce of a jury to 
look at this succession of events or facts, and ascer- 
tain whether they are naturally and probably con- 
nected with each other by a continuous sequence, or 
are dissevered by new and independent agencies, and 
this must be determined in view of the circumstances 
existing at the time. 

If we are not mistaken in these opinions, the Cir- 
cuit Court was correct in refusing to affirm the de- 
feudants’ proposition, and in submitting to the jury to 
find whether the burning of the mill and lumber was 
a result naturally and reasonably to be expected from 
the burning of the elevator under the circumstances, 
and whether it was the result of the continued influ- 
ence or effect of the sparks from the boat, without the 
aid or concurrence of other causes not reasonably to 
have been expected. The jury found in substance 
that the burning of the mill and lumber was caused by 
the negligent burning of the elevator, and that it was 
the unavoidable cousequence of that burning. This, 
in effect, was finding that there was no interven- 
ing and independent cause between the negligent con- 
duct of the defendants and the injury to the plaintiff. 
The judgment must, therefore, be affirmed. 

ooo 


SALE OF LIFE INSURANCE POLICY. 
SUPREME COURT OF a ISLAND. — FEBRUARY, 





CLARK V. ALLEN. 


The sale and assignment of a life policy, outstanding and 
valid, and containing no prohibition of such aliena- 
tion, is good in Rhode Island, though made to one who 
has no interest in the life insured, provided such sale 
and assignment is a bona fide business transaction, and 
not a device to evade the law. 

SSUMPSIT, tried by the court, jury trial being 
waived. 
Charles Hart, for plaintiff. 
James Tillinghast, for defendant. 
Doreez, C. J. This is an action for money had and 
received, tried to the court, jury trial being waived. 
It appears that on the 26th December, 1868, one Ed- 
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ward T. Ross got his life insured for $2,000, payable to | bids it. It is said that such an assignment, if permit- 


his wife at his decease. His wife was a second wife. 
He had children by his former wife, but none by her. 
She died before him, August 21, 1871. He was then in 
infirm health and.short of means. He did not pay 
one premium promptly. The company, however, ac- 
cepted payment afterward and issued the policy anew 
payable to his legal representatives. On the 2d of 
January, 1872, he assigned the policy to the defendant, 
and received the defendant’s note for $125, which was 
paid April 10, 1872. The surrender value of the policy 
at the time of the assignment was $118. The defend- 
ant was Ross’s brother-in-law. After the assignment, 
which was assented to by the insurers, the defendant 
paid five quarterly premiums of $25 each. Ross died 
March 24, 1873. The defendant collected on the policy 
$2,121.20. The plaintiff, who is administrator on Ross’s 
estate, brings this action to recover that amount, less 
the amount of the note for $125, and the five quarterly 
premiums with interest. ; 

The plaintiff claims that the assignment was made 
as security fora loan, and not as an absolute sale. 
Testimony was submitted on this point. We think 
the assignment was intended to be an absolute sale. 

The plaintiff contends that, if the assignment was 
an absolute sale, it was void as against public policy, 
and that he is therefore entitled to recover the money 
received on it, less the payments aforesaid, as money 
received to his use. The defendant claims that the 
assignment, though absolute, is valid, aud that he is 
entitled to keep the money as his own. 

Upon the question thus raised there is a conflict of 
decision. In Massachusetts and Indiana, it has been 
decided that a life policy is not transferable outright 
to a person who has no interest in the life insured. 
Stevens, Adm’r, v. Warren, 101 Mass. 564; Franklin Life 
Insurance Co. v. Hazzard, 41 Ind. 116. A similar de- 
cision (but in a case having peculiar circumstances) has 
been made by the Supreme Court of the United States. 
Cammack v. Lewis, 15 Wall. 643. The reason given is, 
that it is unlawful for a person to procure insurance 
for himself on a life in-which he has no interest, and 
that therefore it is unlawful for him to take an abso- 
lute assignment of a policy upon a life in which he has 
no interest; for otherwise the law could always he 
easily circumvented by first having a person get his 
own life insured and then taking an assignment of the 
policy. Andit is also argued that the gambling or 
wagering element is the same, and the temptation to 
shorten the life insured is the same, in the one case as 
in the other. But, on the other hand, it has been de- 
cided in England +hat such an assignment is valid. 
Ashley v. Ashley, 3 Sim. 149, cited without disapproval 
by Chancellor Kent, in 3 Kent’s Com, 369, note. The 
reason given is, that such an assignment is not within 
the prohibition of the English Statute 14 Geo. 3, cap. 
48, and that the policy, being valid in its inception, is, 
like any other valid chose in action, assignable at the 
will of the holder, whether the assignee has an interest 
in the insured or not. This view has been repeatedly 
affirmed in New York. St. John v. American Mutual 
Life Insurance Co., 2 Duer, 419; also in 13 N. Y. 31, on 
appeal; Valton v. National Fund Life Assurance Co., 
20 N. Y. 32; and see Cunningham et al. v. Smith’s 
Adm’r, 70 Penn, St. 450. We think the assigument 
was valid. A life policy is a chose in action, a species 
of property, which the holder may have perfectly good 
and innocent reasons for wishing to dispose of. He 
should be allowed to do so unless the law clearly for- 





ted, may be used to circumvent the law. That is true, 
if insurance without interest is unlawful; but it does 
not follow that such av assignment is not to be permit- 
ted at all, because, if permitted, it may be abused. 
Let the abuse, not the bona fide use, be condemned 
and defeated. See Shilling, Adm’r, v. Accidental 
Death Insurance Co., 2H. & N. 42. It is not claimed 
that the parties to the assignment here in question 
had any design to circumvent or evade the law. Per- 
haps Cammack v. Lewis, 15 Wall. 643, supra, may be 
found to be a case of that kind. Again, the assign- 
ment is said to be a gambling transaction, a mere bet 
or wager upon the chances of human life. But the 
wager was made wheu the policy was effected, and has 
the sanction of the law. The assigument simply traus- 
fers the policy, as any legal chose in action may be 
transferred, from the holder to a bona fide purchaser. 
It is true, there is an element of chance and uncer- 
tainty in the transaction; but so there is when a man 
takes a transfer of an annuity, or buys a life estate, or 
an estate in remainder after a life estate. There is in 
all these cases a speculation upon the chances of human 
life. But the transaction has never been held to be 
void ou that account. But finally, it is urged that the 
purchaser or assignee subjects himself to the tempta- 
tion to shorten the "life insured, and that this the 
policy of the law does not countenance. The law 
permits the purchase of an estate in remainder after a 
life estate, which exposes the purchaser to a similar 
temptation. It has been decided, too, that a policy 
effected by a creditor on the life of his debtor does not 
expire when the debt is paid, though the holder then 
ceases to be interested in the continuance of the life, 
and is thereafter exposed to the same temptation which 
is supposed to beset the assignee without interest, to 
bring it to an end. Dalby v. India & London Life 
Assurance Co:, 15 C. B. 365; Law v. London Indisput- 
able Life Policy Co.,1 Kay & J. 223; Rawls v. Ameri- 
can Life Insurance Co., 36 Barb. 8S. C. 357; also in 27 
N. Y. 282, on appeal; Campbell v. N. E. Mutual Life 
Insurance Co., 98 Mass. 381; Provident Life Insurance 
& Invest. Co. v. Baum, 29 Ind. 236. 

If the danger is not suflicient to avoid the policy 
when the interest ceases, why should it be sufficient to 
avoid the assignment to an assignee without interest ? 
The truth is, it is one thing to say that a man may take 
insurance upon the life of another for no purpose ex- 
cept as a speculation or bet on his chance of life, and 
may repeat the act ad libitum, and quite another thing 
to say that he may purchase the policy, as a matter of 
business, after it has once been duly issued under the 
sanction of the law, and is therefore an existing chose 
in action or right of property, which its owner may 
have the best of reasons for wishing to dispose of. 
There is in such a purchase, in our opinion, ng immo- 
rality and no imminent peril to human life. We 
should have strong reasons before we hold that a man 
shall not dispose of his own. Courts of justice, while 
they uphold the great and universally recognized in- 
terests of society, ought nevertheless to be cautious 
about making their own notions of public policy the 
criterion of legality, lest, under the semblance of de- 
claring the law, they in fact usurp the function of 
legislation. Hilton v. Eckersley, 6 Ell. & B. 47, 64. 

We therefore decide that whatever the law of this 
State may be in regard to procuring insurance upon 
the life of another without any interest in the life in- 
sured, it does not,forbid the sale and assignment of a 
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valid policy, which is already in existence, to an as- 
signee without interest in the life insured, when the 
assignment is permitted or not prohibited by the policy, 
and is made, not as a contrivance to circumvent the 
law, but as an honest and bonu fide business trans- 
action. 

Judgment for defendant for his costs. 


———_— 


NOTES OF RECENT DECISIONS. 

Caveat emptor: sheriff’s sale of property of corpora- 
tion: sale of land and locks of canal company: vendee 
takes subject to existing rights of mill-owners to water 
from canal.— In 1834, while constructing the Pennsyl- 
vania canal, the State injured the existing water- 
power of a mill, and, in lieu of damages for such in- 
jury, granted the mill-owner a privilege of drawing 
water from the canal for his mill purposes, which privi- 
lege he enjoyed for nearly forty years. Subsequently, 
that section of the canal was transferred to a canal 
company, subject to all existing grants or water privi- 
leges therein; the said company’s lands, locks and ap- 
purtenances (but not franchises) were sold at sheriff's 
sale under the act of 7th April, 1870, section 1 (Purd. 
Dig. 291, pl. 52), and the canal soon after abandoned 
for purposes of navigation. ‘The sheriff's vendees, be- 
ing desirous of using the water elsewhere, endeavored 
to cut off its flow into the canal. Held, that the right 
of the mill-owner, though not an easement, in the or- 
dinary sense, was a visible incumbrance, of which the 
sheriff's vendees were bound to take notice, and that 
while the latter were, perhaps, not bound to maintain 
the canal, they had no right to prevent or impair the 
flow of the water so long as it would flow to the prem- 
ises of the mill-owner, and that they were properly 
restrained by injunction from so doing. Sup. Ct., 
Pennsylvania, Jan. 2, 1877. Beaver F. W. P. Co. v. 
Wilson (W. Not. Cas.). 

Conflict of law: statutes giving action for injuries re- 
sulting in death have no extra-territorial force.—M., 
an inbabitant of Kansas, was injured in the State of 
Missouri by the wrongful acts of a railway company 
operating a railroad in the latter State. He was 
brought to Kansas and died there from the effect of 
such wrongful acts. Held, that the personal repre- 
sentative of the intestate, appointed under the laws of 
Kansas, could not maintain an action therefor in that 
State against such railway company under section 422 
of the Civil Code. The statute of Kansas giving a 
right of action for injuries resulting in death (Civ. 
Code, § 422), held, to have no extra-territorial force, 
and not to confer a right of action for an injury in- 
flicted in another State. Sup. Ct., Kansas, January, 
1877. McCarthy v. C., R. I. & P. R. R. Co. 

Constitutional law: exemption of governor from judi- 
cial control cannot be waived by legislative provision.— 
The exemption of the guvernor of the State from ac- 
tions or proceedings to enforce the performance of 
duties devolved on him as executive, rests in the con- 
stitution and cannot be waived by any legislative act. 
Sup. Ct., Minnesota, April 14, 1877. St. Paul & Chic. 
Ry. Co. v. Brown (N. W. Rep.). 

Constitutional law : eminent domain: lateral railroads: 
act of 13th June, 1874: private way across or unde? river 
or other stream.—The act of the 13th June, 1874 (P. L. 
286; Purd. Dig. 1967), **To provide for a right of way 
across or under the rivers or other streams of this 
Commonwealth, for the better and more convenient 
mining of anthracite coal,’’ held, unconstitutional, be- 





cause it provides for the taking of private property 
for private use. Sup. Ct., Pennsylvania, March 9, 
1877. Waddel’s Appeal. 

County: board of swpervisors of, may give a bond on 
attachment proceedings.— The board of supervisors of 
acounty can give a bond, and even if they fail them- 
selves to execute one, an attachment writ sued out at 
their instance is maintainable, if they deliver a bond 
signed by good and sufficient sureties. In such case both 
the county and the sureties will be bound for all actual 
damages sustained by reason of the wrongful issuance 
of the attachment. Sup. Ct., Mississippi, April, 1877. 
State v. Fostenberry. 

Fire insurance: parol evidence to explain policy: 
avoiding policy: value.— Parol evidence is admissible 
to prove that the insurance agent knew a fact which 
he ought to have stated in the policy, but did not. To 
render a contract of insurance yoid under the Code of 
Georgia for any matter, whether of covenant or rep- 
resentation, there must be some degree of materiality 
in such matter. The cash value of a house is not 
necessarily what it cost to build it, or what it would 
cost to build a similar house at the same Sup. 
Ct., Georgia, May, 1877. M. F. D. Ins. Co. v. Cole- 
man. 

Infancy: contract with infant for sale of real estate.— 
A conveyance of land by a minor is voidable, not void, 
and where he disaffirms such act, after coming of age, 
by conveying to a third person, the grantee in such 
subsequent conveyance, though taking the same with 
notice of the prior deed, is entitled to a decree quiet- 
ing the title in himself without restoring the consider- 
ation paid for the voidable conveyance. U. S. Cir. 
Ct., Minnesota, May 12, 1877. Nettleton v. Morrison 
(N. W. Report.). F 

Maritime lien: taking note for towage does not extin- 
guish.— The libelants were the owners of a tug which 
towed the schooner Napoleon. They took a note for 
the towage, and, after indorsing it, transferred it to 
abank. It was not paid at maturity, and they paid 
and took it up. Inthe meantime the schooner had 
been conveyed to claimant. The libelants filed this 
libel against the schooner, claiming a maritime lien 
for the towage service, on account of which the note 
was given, and at the hearing surrendered the note. 
Held, that the transaction between libelants and the 
bank, by which the note was discounted and again 
taken up, was not such a transfer of the original claim 
as brings the case within the principle of those au- 
thorities which hold a transfer or assignment to effect 
an extinguishment of thelien. U.S. Dist. Ct., E. D. 
Wisconsin. State v. Schooner Napoleon (Ch. L. News, 
May 12). 

Murder: intention to kill inferred from use of deadly 
weapon. — The use of a deadly weapon, such as a pis- 
tol or gun, or deadly instrument, such as an axe, when 
voluntarily directed against-a mortal part, is evidence 
from which a jury may rationally infer an intention 
to kill, when the conduct of the prisoner, and the cir- 
cumstances under which he fires the arm, or gives the 
fatal blow, corroborate and sustain the inference. 
Sup. Ct., Pennsylvania, March 24, 1877. Lenahan v. 
Commonwealth. 

Partnership: execution upon judgment confessed by 
one partner for a firm debt: sale thereunder of interest 
of copartner in the partnership property. — Under an 
execution upon a judgment confessed by one partner 
aloue, in the name of the firm, for a debt of the firm, 
the interest of all the partners in the partnership 
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property may be sold. Judgment was confessed by A 
against the firm of A & B in favor of C, and execution 
was issued against A & B. Ina petition for an audita 
querela, B admitted that the judgment was for a firm 
debt, but denied the authority of A so to confess 
judgment; he, therefore, prayed that his interest in 
the partuership property should not be sold on execu- 
tion. Held, that the interest of B could be sold under 
the execution. Sup. Ct., Pennsylvania, March 26, 
1877. Ross v. Howell (W. N. Cas.). 

Presumption of law: corporate seal.—When the com- 
mon seal of a corporation appears to be affixed to an 
instrument, and the signatures of the proper officers 
are proved, courts are to presume that the officers did 
not exceed their authority, and the seal itself is 
prima facie evidence that it was affixed by proper au- 
thority, and the contrary must be shown by the 
objecting party. In this case the argument sought to 
be set aside was signed by the master of the lodge, the 
junior and senior wardens, and the seal of the lodge 
was affixed. Sup. Ct., Georgia, May 5, 1877. Solo- 
mon’s Lodge v. Montmollin. 

Restraint of trade: contract in restraint of: sale of 
good will.— A written agreement ‘to retire from the 
business of purchasing, in the Savannah market, green 
hides, sheepskins and hides, and skins dried by butch- 
ers, forever,” and to “use (they and each of them) 
their influence in favor of’ the other party, to whom 
they transferred their good will of each of them in and 
to said business, in consideration of one hundred dol- 
lars per month for and during the term of two years, 
and three-eighths of one per cent per pound on all 
green hides up to thirty thousand pounds purchased 
in the Savannah market, is not an illegal contract, as 
being in general restraint of trade, and therefore con- 
trary to public policy. Sup. Ct., Georgia, May 3, 1877. 
Goodman v. Henderson. 

Riparian ownership: lands on fresh water: non-nav- 
igable stream.— The ownership of the bed of salt-water 
rivers is inthe public. The ownership of the bed of 
navigable fresh-water rivers situated in the Northwest 
Territory is not clearly settled, but the act of Congress 
of 1796 provides that the title of a proprietor upona 
non-navigable stream shall go to the thread of the 
stream. And the fact that the bed of such stream was 
not bought and paid for by the original purchaser 
from the goverument cau make no difference. Sup. 
Ct., Indiana, March Term,.1877. Ross v. Fuust (Cent. 
L. J.). ‘ 

Sale: of real estate: stipulations in contract: con- 
struction.— A, by articles of agreement, sold land to B 
for a certain price, and also obtained for B a loan of 
money secured by A’s judgment bond, which, by the 
terms of the agreement of sale, was to be alien upon 
the land. It was also stipulated that A should convey 
the land to B upon full payment of the purchase- 
money. In ejectment by the purchaser at a sheriff's 
sale of A’s interest against the vendee of B’s assiguee 
in bankruptcy, held, that although the loan was not 
strictly a part of the purchase-money, yet it was so in- 
timately connected with the execution of the agree- 
meut that a chancellor would refuse to decree specific 
performauce without a provision for its repayment, 
and that therefore the plaintiff was eutitled to a ver- 
dict, to be released only upon payment of both the 
loan and the unpaid purchase-money. Sup. Ct., Penn- 
sylvania, Nov. 17, 1876. Wright v. Craighead (W. N. 
Cas.). 

Statute of limitations: contract arising from impli- 





cation of law. —The statute of limitations is a bar to 
an action of debt, founded upon a contract arising by 
implication of law, not commenced within six years. 
It is the cause of action, rather than the form, which 
determines the application of the statute. Sup. Ct., 
Pennsylvania, March 28, 1877. Wickersham v. Lee 
(W. N. Cas.). 

Will: insufficient execution of.— Where the deceased 
signed what purported to be his will, March 11, 1863. 
and one C. F. Wood then signed it in due form, as 
witness, and on the 2ist of October, 1867, the deceased 
wrote on the back thereof: ** The within is the basis 
on which I desire to have my affairs disposed of, should 
no other will be made by me,” and F. F. Hyatt signed 
the same as a witness, and swore that deceased, before 
the witness signed the same, called his attention to 
the fact that, in signing the indorsement, he was a 
witness not only to the indorsement, but to the will. 
Held, that this was not a sufficient execution of the 
will. Sup. Ct., Indiana, March 28,1877. Patterson v. 
Ransom. 

—_—_______. 


DEVISE OF LAND TO THE UNITED STATES. 
SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1876. 


Unitrep Srares, plaintiff in error, v. Fox ET AL. 


1. By a statute of New York a devise of lands in that State 
can only be made to natural persons and to such cor- 
porations as are created under the laws of the State 
and are authorized to take by devise. A devise, there- 
fore, of lands in that State to the government of the 
United States is void. 

2. The several States of the Union possess the power to 
regulate the tenure of real property within their limits, 
and the modes of its acquisition and transfer, and the 
rules of its descent, and the extent to which a testa- 
mentary disposition of it may be exercised by its own- 
ers. 

N error to the Court of Appeals of the State of 

New York. The facts appear in the opinion. 

Mr. Justice Fretp delivered the opinion of the 
court. 

In February, 1870, Charles Fox, of the city of New 
York, died possessed of certain personal and real 
property, situated in the States of New York and Iowa. 
By his last will and testament he devised and be- 
quéathed the whole property, after the payment of his 
debts, to the government of the United States, for the 
purpose of assisting to discharge the debt created by 
the war of the rebellion. By the government of the 
United States, the body politic, the nation known as 
the United States was meant. Upon the petition of 
the district attorney of the United States, the will 
was presented for probate before the surrogate of the 
city and county of New York. The infant heirs of 
the deceased contested the will. The surrogate de- 
creed that the will was inoperative and void as a de- 
vise of real estate; that the United States could not 
lawfully take and hold the real estate as devisee under 
the will, in trust or otherwise; and that it descended 
to the heirs at law. He at the same time decided that 
the will was valid and operative as to the personal 
estate of the testator, and that the United States were 
the sole legatees; and accordingly admitted the testa- 
ment to probate as a will of personal estate only. On 
appeal from the surrogate this decree was affirmed by 
the Supreme Court, and afterward by the Court of 
Appeals of the State. On writ of error the case was 
brought here. 

The sole question for our consideration is the valid- 
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ity of a devise to the United States of real estate sit- 
uated in the State of New York. The question is to 
be determined by the laws of that State. It is not 
pretended that the United States may not acquire 
and hold real property in the State, whenever such 
property is needed for the use of the government in 
the execution of any of its powers; as for instance, 
when needed for arsenals, fortifications, light-houses, 
custom-houses, court-houses, barracks, hospitals, or 
for any other of the many public purposes for which 
such property is used. And when the property cannot 
be acquired by voluutary arrangement with its owners, 
it may be taken against their will by the United States 
in the exercise of their power of eminent domain, upon 
making just compensation; a power which can be ex- 
ercised in their own courts, and would always be re- 
sorted to if, through caprice of individuals or the hos- 
tility of the State legislature, or other cause, harass- 
ing conditions were attached to the acquisition of the 
required property in any other way. Kohl v. United 
States, 1 Otto, 367. 

The power of the State to regulate the tenure of 
real property within her limits, and the modes of its 
acquisition and transfer, and the rules of its descent, 
and the extent to which a testamentary disposition of 
it may be exercised by its owners, is undoubted. It is 
an established principle of law, everywhere recog- 
nized, arising from the necessity of the case, that the 
disposition of immovable property, whether by deed, 
descent, or any other mode, is exclusively subject to 
the government within whose jurisdiction the property 
is situated. McCormick v. Surtivant, 10 Wheat. 202. 
The power of the State in this respect follows from 
her sovereignty within her limits, as to all matters 
over which jurisdiction has not been expressly or by 
implication transferred to the Federal government. 
The title and modes of disposition of real property 
within the State, whether inter vivos or testamentary, 
are not matters placed under the control of Federal 
authority. Such control would be foreign to the pur- 
poses for which the Federal government was created, 
and would seriously embarrass the landed interests of 
the State. 

Statutes of wills, as is justly observed by the Court 
of Appeals, are enabling acts, and prior to the statute 
of 32d Henry VIII there was no general power at 
common law to devise lands. The power was opposed 
to the feudal policy of holding lands inalienable with- 
out the consent of the lord. The English statute of 
wills became a part of the law of New York upon the 
adoption of her constitution in 1777; and with some 
modification in its language remains so at this day. 
Every person must, therefore, devise his lands in that 
State within the limitations of the statute or he can- 
not devise them at all. His power is bounded by its 
conditions. That statute provides that a devise of 
lands may be made ‘“‘to any person capable by law 
of holding real estate; but no devise to a corpora- 
tion shall be valid unless such corporation be ex- 
pressly authorized by its charter or by statute to take 
by devise.” 

The term ‘‘ person” as here used applies to natural 
persons, and also to artificial persons — bodies politic, 
deriving their existence and powers from legislation — 
but cannot be so extended as to include within its 
meaning the Federal government. It would require 
an express definition to that effect to give it a sense 
thus extended. And the term “ corporation” in the 
statute applies only to such corporationsas are created 





under the laws of the State. It was so held by the 
Court of Appeals in White v. Howard, 46 N. Y. 164, 
165, and its construction of the statute is conclusive 
upon us. A devise to the United States of real prop- 
perty situated in that State is, therefore, void. 

The decree of the Court. of Appeals is accordingly 
affirmed. 

———»———_—_ 
STATE CONTROL OVER RIGHT OF FISHERY 
IN TIDE-WATERS. 


SUPREME COURT OF THE UNITED STATES— OCTO- 
BER TERM, 1876. 


McCRrEADY, plaintiff in error, v. STATE OF VIRGINIA. 


The State of Virginia held entitled to prohibit citizens of 
other States from planting oysters in a river within its 
boundaries, where the tide ebbs and flows, although its 
own citizens have the peiviteae of planting. Such a 
prohibition is not forbidden by Article IV, section 2 of 
the Federal Constitution, granting to the citizens of 
each State “all privileges and immunities of citizens in 
the several States,” nor by Article I, section 8, which 
confers upon Congress the power to regulate commerce. 


N error to the Supreme Court of Appeals of the 
State of Virginia. The facts sufficiently appear in 
the opinion. 

Mr. Chief Justice WArre delivered the opinion of 
the court. 

The precise question to be determined in this case 
is, whether the State of Virginia can prohibit the citi- 
zens of other States from pianting oysters in Ware 
river, a stream in that State, where the tide ebbs and 
flows, when its own citizens have that privilege. 

The principle has long been settled in this court that 
each State owns the beds of all tide-waters within its 
jurisdiction, unless they have been granted away. 
Pollard’s Lessee v. Hagan, 3 How. 230; Smith v. Mary- 
land, 18 id. 74; Mumford v. Wardwell, 6 Wall. 436; 
Weber v. Harbor Com’rs, 18 id. 66. In like manner 
the States own the tide-waters themselves and the fish 
in them, so far as they are capable of ownership while | 
running. For this purpose the State represents its 
people, and the ownership is that of the people in their 
united sovereignty. Martin v. Waddell, 16 Pet. 410. 
The title thus held is subject to the paramount right 
of navigation, the regulation of which in respect to 
foreign and inter-State commerce has been granted to 
the United States. There has been, however, no such 
grant of power over the fisheries. ‘These remain under 
the exclusive control of the State, which has conse- 
quently the right, in its discretion, to appropriate its 
tide-waters and their beds to be used by its people as a 
common for taking and cultivating fish, so far as it 
may be done without obstructing navigation. Such 
au appropriation is in effect nothing more than a regu- 
lation of the use by the people of their common prop- 
erty. The right which the people of the State thus 
acquire comes not from their citizenship alone, but 
from their citizenship and property combined. It is 
in fact a property right, and not a mere privilege or 
immunity of citizenship. 

By Article IV, section 2 of the Constitution, the 
citizens of each State are ‘entitled to all privileges 
and immunities of citizens in the several States.” 
Mr. Justice Washington, in Corfield v. Coryell, 4 Wash. 
C. C. R. 380, thought that this provision extended only 
to such privileges and immunities as are ‘in their 
nature fundamental, which belong of right to the cit:- 
zens of all free governments;’’ and Mr. Justice Curtis, 
in Scott v. Sandford, 19 How. 580, described them as 
such “as belonged to general citizenship.” But usu- 


ally, when this provision of the Constitution has been 
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under considerafion, the courts have manifested the 
disposition which this court did in Conner v. Elliott, 
18 How. 593, not to attempt to define the words, but 
**rather to leave their meaning to be determined in 
each case upon a view of the particular rights asserted 
or denied therein.’’ This clearly is the safer course to 
pursue when, to use the language of Mr. Justice Curtis 
in Conner v. Elliott, ‘we are dealing with so broad a 
provision, involving matters not only of great delicacy 
and importance, but which are of such a character that 
any merely abstract definition could scarcely be cor- 
rect, and a failure to make it so would certainly pro- 
duce mischief.” 

Following, then, this salutary rule, and looking only 
to the particular right which is here asserted, we think 
we may safely hold that the citizens of one State are 
not invested by this clause of the Constitution with 
any interest in the common property of the citizens of 
another State. If Virginia had by law provided for 
the sale of her once vast public domain, and a division 
of the proceeds among its own people, no one, we ven- 
ture to say, would contend that the citizens of other 
States had a constitutional right to the enjoyment of 
this privilege of Virginia citizenship. Neither if, in- 
stead of selling, the State had appropriated the same 
property to be used as a common by its people for the 
purposes of agriculture, could the citizens of other 
States avail themselves of such a privilege. And the 
reason is obvious: the right thus granted is not a priv- 
ilege or immunity of general, but of special citizenship. 
It does not *‘ belong of right to the citizens of all free 
governments,”’ but only to the citizens of Virginia, on 
account of the peculiar circumstances in which they 
are placed. They, and they alone, owned the property 
to be sold or used, and they alone had the power to 
dispose of it as they saw fit. They owned it, not by 
virtue of citizeuship merely, but of citizenship and 
domicile united, that is to say, by virtue of a citizen- 
ship confined to that particular locality. 

The planting of oysters in the soil covered by water 
owned in common by the people of the State is not dif- 
ferent in principle from that of planting corn upon dry 
land held in the same way. Both are for the purposes of 
cultivation and profit, and if the State, in the regula- 
tion of its public domain, cau grant to its own citizens 
the exclusive use of dry lands, we see no reason why it 
may not do the same thiug in respect to such as are 
covered by water. And as all concede that a State 
may grant to one of its citizens the exclusive use of a 
part of the common property, the conclusion would 
seem to follow that it might, by appropriate legisla- 
tion, confine the use of the whole to its own people 
alone. 

Neither do we think this case is at all affected by the 
clause of the Constitution which confers power on Con- 
gress to regulate commerce (Art. I, sec. 8). There is 
here no question of transportation or exchange of 

“sommodities, but only of cultivation and production. 
Commerce has nothing to do with land while produc- 
ing, but only with the product after it has become the 
subject of trade. Virginia, owning land under water 
adapted to the propagation and improvement of oys- 
ters, has seen fit to grant the exclusive use of it for 
that purpose to the citizens of the State. In this way 
the people of Virginia may be enabled to produce what 
the people of the other States cannot, but that is be- 
cause they own property which the others do not. 
Their productions do not spring from commerce, but 
commerce to some extent from them. 





We are unable to agree with the counsel for the 
plaintiff in error in his argument that the right of 
planting may be enforced as a privilege of inter-State 
citizenship, even though that of taking cannot. Plant- 
ing means in ‘‘oysterman’s phraseology,” as counsel 
say, ‘depositing with the intent that the oysters shall 
remain until they are fattened.”’ The object is, there- 
fore, to make use of the soil and the water above it 
for the improvement and growth of that which is 
planted. It is this use, as has already been seen, that 
the State has the right, by reason of its ownership, to 
prohibit. 

The judgment is affirmed. 

———__-__—_— 
RECENT ENGLISH DECISIONS. 
CARRIER OF PASSENGERS. 

Conditions on ticket limiting liability for baggage 
conflict of law.— Luggage carried for a passenger with- 
out extra charge is within section 7 of the Railway and 
Canal Traffic Act, 1854, which enacts that a railway 
company ‘shall be liable for the loss of or injury to 
any horses, cattle or other animals, or to any articles, 
goods or things, in the receiving, forwarding or deliv- 
ering thereof, occasioned by the neglect of such com- 
pany or its servants, notwithstanding any notice or 
condition made and given by such company, in any 
wise limiting such liability;’’ and the provisions of 
that section are extended by section 16 of the Regula- 
tion of Railways Act, 1868, to the traffic on board 
steamers belonging to or used by railway companies 
authorized to have and use them. Plaintiff was an 
English subject, and defendants were an English rail- 
way company subject to the English statutes as to 
railways, and authorized to have and work steamers 
between Boulogne and Folkestone. Plaintiff took a 
ticket at an office of the defendants in Boulogne, for a 
through journey from Boulogne to London, by de- 
fendants’ steamer to Folkestone, and thence by 
their railway to London. On the ticket was: 
*Kach passenger is allowed 120 pounds of luggage 
free of charge;’’ ‘‘the company is in no case re- 
sponsible for luggage of the passenger traveling by 
this through ticket, of greater value than £6.”’ Plain- 
tiff had a box with her, which was given in charge of 
defendants’ servants, and in transferring it from the 
boat to the train it fell into the sea, owing to the neg- 
ligence of defendants’ servants, and the contents were 
damaged to the amount of £73. Held affirming the 
judgment of the Exchequer Division, that, assuming 
the contract to be governed by English law, the condi- 
tion on the ticket was void by reason of the above sec- 
tions, and defendants were liable for the loss. Queere, 
whether the contract was governed by English or 
French law, or partly by one and partly by the other. 
(Stewart v. London and North-Western Ry. Co., 3 H. 
& C. 135, overruled.) Cohen v. South-Eastern Ry. Co., 
L. R., 2 Ex. D. (C. A.) 2538. 

CONSTITUTIONAL LAW. 

Petition of right: act of State: receipt wnder treaty 
with foreign power of sums due to British subjects: 
Crown’s liability in respect of.—The Crown is not ac- 
countable to a subject, either as a trustee or agent, for 
sums received under a treaty from a foreign power in 
respect of debts due from subjects of that foreign 
power to British subjects. The suppliant, from 1835 
to 1842 and afterward, traded with a body of Chinese 
merchants, called the ‘*Cohong.”” The members of 
the Cohong were, by the Chinese laws, alone licensed 
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to trade with British subjects. The whole body was 
liable for the debt of each individual member, and if 
any member failed, a British subject who was his 
creditor preferred his claim to the Chinese government 
for investigation and payment. In 1838 a member of 
the Cohong owed the suppliant $30,000 and failed. 
War broke out between Eugland and China before the 
suppliant’s claim could be investigated. In 1842 a 
treaty of peace was made between England and China, 
and under that treaty the British government received 
$3,000,000 in discharge of debts due from the Cohong 
to British subjects. In 1875 the suppliant filed his 
petition of right against the Crown for payment of the 
$30,000 due to him from the Cohong. The suppliant 
alleged in his petition that at the time war broke out, 
Her Majesty’s Superintendent of Trade of British 
Merchants in China promised him that the British 
government would compel the Chinese government to 
pay his claim when terms were arranged between the 
two governments, and further, that during the nego- 
tiation of the treaty, Her Majesty’s plenipotentiary in 
China also promised the suppliant that his claim 
against the Chinese government should be insisted 
upon, and that the amount, when received from the 
Chinese government, should be paid to him. The 
Crown demurred to the petition of right. Held (af- 
firming the decision of the Queen’s Bench Division), 
that a petition of right would not lie in respect of the 
suppliant’s claim against the Crown. Rustomjee v. 
The Queen, Ct. Ap., Dec. 21, 1876, 36 L. 'T. Rep. (N.S.) 
190. 
GAMING. 

Contract: agreement by way of wagering, 8 & 9 Vict., 
c. 109, s. 18.— The plaintiff was a ‘‘ tipster,’’ i. e., gave 
information as to the probable winners of horse races. 
Upon his giving the name of a horse to the defendant 
as the probable winner of a certain race, it was agreed 
between them that the plaintiff should have 2l. on the 
horse at 25 to 1, that is to say, that, if the defendant 
backed the horse and won, the plaintiff should have 
50l. out of his winnings, but if the horse lost, the 
plaintiff should pay the defendant 2/. The defendant 
did back the horse, and it won, and the plaintiff there- 
upon claimed 50/. out of the defendant’s winnings. 
Held, that the agreement was void within 8 & 9 Vict., 
c. 109, s. 18, and that the 50/. could not be recovered. 
(Beeston v. Beeston, 1 Ex. D. 13, distinguished.) HHig- 
ginson v. Simpson, L. R., 2.C. P. D. 76. 


NEGLIGENCE. 

Passenger leaving railway train at station. — A rail- 
way train drew up at astation with two of the car- 
riages beyond the platform. The servants of the 
company called out to the passengers to keep their 
seats, but were not heard by the plaintiff and other 
passengers in one of these carriages. After waiting 
some little time, and the train not having put back, 
the plaintiff got out and, in doing so, fell and was 
injured; for which injury she brought an action 
against the company. Held, reversing the decision of 
the Exchequer Division, that there was evidence of 
negligence on the part of defendants to go to the jury. 
Rose v. North-Eastern Railway Co., L. R., 2 Ex. D. 


(C. A.) 248. 
SHIPPING. 


Charter-party : implied warranty : seaworthiness : time 
at which it attaches: commencement of voyage.— By a 
charter-party, defendant’s ship was to proceed to a 
good and safe place in the river or dock as ordered, 





and there take on board a cargo of cement for the 
plaintiff, and proceed therewith to port of discharge. 
She loaded according to plaintiff's orders at the usual 
wharf for such cargo; where, however, she of neces- 
sity grounded at low water. From the time of sailing 
she took in water, and, although she proceeded on her 
voyage, the wind being fair, she foundered just be- 
fore reaching her destination. The ship was seaworthy 
when she commenced taking in cargo, but not when 
she set sail, and she must therefore have received 
damage in the course of loading. The jury found the 
master innocent of negligence. Held, that the im- 
plied warranty of seaworthiness was not exhausted on 
the ship’s proceeding to the wharf under the agree- 
ment, but attached at the time of sailing, when the 
underwriters’ risk commenced. Cohn v. Davidson, Q. 
B. Div., Feb. 9, 1877, 36 L. T. R. (N. S.) 244. 
STOPPAGE IN TRANSITU. 

Unpaid vendor: arrival of goods at destination. —B. 
sold and shipped goods to W. at F. per steamship com- 
pany. ‘The goods were in due course delivered at F. to 
C., who acted in the double capacity of agent for the 
company to collect freights, and of wharfinger and 
carrier for consignees of all goods landed at F. by the 
company. C.’s course of business was to advise con- 
signees of the arrival of their goods, and to hold the 
same to their order and at their risk, and until the 
freight was paid. Before the goods arrived at F., B. 
committed an act of bankruptcy, upon which he was 
adjudicated bankrupt. W. claimed the goods as an 
unpaid vendor before they were claimed by the trustee 
in bankruptcy. Held that, as B. had claimed the 
goods before notice of their arrival had been commu- 
nicated to W., and before they had been claimed by 
the trustee, his right of stoppage in transitu was not 
lost, although the goods had arrived at the place of their 
destination. Ex parte Barrow; Re Worsdell, Bankr. 
Ct., March 12, 1877, 36 L. T. R. 325. 

WILL. 

Imperfect description: parol evidence.—When a a tes 
tator by his will imperfectly denominates a person 
parol evidence is admissible to enable the court t« 
identify such person. Therefore, where a testator ap 
pointed as executor ** Percival —— of Brighton, Esq., 
the father,’ evidence was admitted to show that Per- 
cival Boxall, and no other person, was the person re- 
ferred to. In the Goods of De Rusaz, Prob. Ct., Dee. 
12, 1876, 36 L. T. R. (N. S.) 263. 

——____— 
RECENT AMERICAN DECISIONS. 
SUPREME COURT OF PENNSYLVANIA.* 
ADVANCEMENT. 


Debt due from a child, not.—A father became surety 
for a married daughter in her note; after his death, 
she died intestate, leaving children. Held, that the 
debt, although chargeable to the estate of the dece- 
dent, being void against her, could not be deducted 
from the shares of her children. A debt of a child to 
the parent cannot be changed into an advancement, 
but may be deducted from the child’s share. Morr’s 


Appeal. 
CARLISLE TABLES. 


Not authoritative as to value of life interest.—The 
“Carlisle Tables’ are not authoritative in a judicial 








* From advance sheets of 30 P. F. Smith’s (80 Penn. St.) 
Reports. 
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investigation of the value of a life interest; in such in- 
vestigation each case must depend on its own circum- 
stances. In this case the common-law rule of one- 
third the capital sum was adopted as the measure of 
the life interest. Shippen and Robbins’ Appeal. 


CORPORATION. 

Conditional subscription for stock in railroad com- 
panies.—In a subscription to railroad stock it was 
stated that the road was to be commenced “as soon as 
sufficient funds shall be subscribed to carry on the 
work.” In a suit for a subscription, held, that the as- 
surances of the officers at a public meeting held for 
procuring subscriptions, at which the defendant sub- 
scribed, that the money would not be called for till 
$150,000 were subscribed, were evidence; that being 
an inducement on which the subscription was ob- 
tained. Caley v. Phila. & Chester Railroad Co. 


EVIDENCE. 

1. Proof of statute of another State.— The copy of a 
statute of another State certified by the Secretary of 
State under its seal is properly certified according to 
the act of Congress of May 26, 1790, and is admissible 
in evidence. Grant v. Henry Clay Coal Co. 

2. Reference in certified statute to another statute.— 
One chapter of General Statutes of Massachusetts 
duly certified referred to another statute. Held, that 
it was admissible in evidence without including in the 
certificate the act referred to. To make an act con- 
taining different subjects admissible in evidence, it is 
not necessary the whole act should be certified; it is 
sufficient to produce those sections relating to the 
subject-matter. Ib. 

3. Certificate of formality.— Where a Secretary of 
State certifies, under the seal of the State, a paper 
from his own office, it is not necessary that he should 
certify that ‘the attestation is in due form.” Ib. 

4. Decisions of another State.— The courts of Penn- 
sylvania are bound by the decisions of the courts of a 
sister State in relation to the organization of a cor- 
poration under the statutes of that State. Ib. 

5. Right of corporation to hold leases.—A corpora- 
tion of asister State owning mining leases in Penn- 
sylvania, sold coal to the defendants in this State, 
through an agent here, known to them to be such 
agent. Held, inasuit by the corporation for the price 
of the coal, the defendants could not raise the ques- 
tion of the plaintiff's right to held such leases. The 
inquiry into such right could be made only by the 
Commonwealth. Ib. 

6. Parol, to vary written instrument: fraud and mis- 
take. —The English rule that parol evidence is inad- 
missible to vary a written instrument does not exist 
in this State. In cases of fraud or mistake as to ma- 
terial facts, parol evidence of what occurred at the 
execution of the writing is competent to explain the 
meaning of the parties. Plaintiff contracted to sell 
land to defendant; when the deed was about to be ex- 
ecuted defendant objected to it as it was drawn; 
another deed was prepared and executed by her. 
Held, that evidence was admissible for the plaintiff, 
that after reading the deed she refused to sign it, that 
after some negotiation she agreed to give defend- 
ant ten feet more; that they were {measured and 
marked on the ground, and that the marks called for 
in the deed when she signed were not where they had 
been agreed to be, and had been marked. That the 
deed had been read to her, would affect her right to 





have it reformed, if in fact a mistake had been made. 
Kostenbader v. Peters. 
GUARDIAN AND WARD. 


1. Dealings by guardian with ward’s property.—A 
guardian had money of his ward; he placed it in his 
wife’s hands at the instance of his surety, to preserve 
it from his creditors and his own control; she invested 
it in real estate, and by various transactions realized 
profit, with which she purchased property which was 
levied on under an execution for a debt of the hus- 
band. Held, that the money with its profits belonged 
to the ward, and the accretions could not be seized as 
the husband’s. Trustees cannot derive advantage 
from the administration of the trust property. Profit 
derived from land purchased by a trustee with trust 
money shall go for the benefit of the cestui que trust. 
The ownership of a trust fund is unaffected by the 
change of the custodian, or where it is taken by a vol- 
unteer or by one who has notice of the trust. Kepler 
v. Davis. 

2. Creditors of guardian no right to profits from ward’s 
money.— Other moneys came into the wife’s hands 
from the minor sons of the husband, who had relin- 
guished their earnings; the husband took no part in 
the transactions of the wife. Held, that the creditors 
of the husband could not be benefited by her profit 
from these moneys. Ib. 


LANDLORD AND TENANT. 


1. Contract between: construction of: conditional 
right of distress.—A lease was for a store-room for two 
years, for the yearly rent of $2,000, with the stipula- 
tion that if the lessee should, “ at any time during the 
continuance of this lease, attempt to remove or mani- 
fest an intention to remove his goods and effects out 
of or off the premises, without having paid * * * 
in full for all the rent which shall become due during 
the term of this lease * * * the whole rent for the 
whole term shall be taken to be due * * * and the 
(lessor) may proceed * * * to distrain and collect 
the whole as if by the conditions of this lease the 
whole rent was payable in advance.” Held, that by 
the lease it was not required that the attempt or in- 
tention to remove the goods should be fraudulent in 
order to authorize a distress. The tenant becoming 
embarrassed sold and delivered goods to his creditors 
in payment of debts to them and made an assignment 
for benetit of creditors. Held, that the rent for the 
whole term had become due and the landlord might 
distrain. Goodwin v. Sharkey. 

2. When assent to enforcement of contract not in vio- 
lation of bankrupt law.—The tenant assented to the 
distress and within four months proceedings in bank- 
ruptcy were commenced against him. Held, not to 
be in fraud of the bankrupt law. Ib. 

MAXIMS. 


Communis error facit jus.—Judgment was entered 
against Tunis by warrant of attorney, which contained 
“without stay of execution, exemption or extension.” 
Held, that this was a waiver of an inquisition, and 
land bound by the judgment but not owned by the 
defendant in the judgment might be sold by a fi. fa. 
Tunis sold the land to Dundore, and afterward it was 
sold under a fi. fa. on the judgment without inquisi- 
tion. Held, under the maxim, Communis error facit 
jus, that the sale was valid. One buying subject to 
liens makes them his own debts. Per Junkin, P. J. 
Kostenbader v. Spotts. 
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BENCH AND BAR. 
Hon. J. Randolph Tucker is delivering a 


course of lectures on Constitutional Law in Washing- 
ton and Lee University. 
Judge of 


Elias J. Beach, formerly Count 
+ am county, died at Glencove, N. Y., on the 19th 
inst. 


James M. Carlisle, at one time a leading 
member of the bar of the District of Columbia, died 
at Washington, D. C., on the 19th inst., aged 65 years. 


The Louisville bar is urging the nomination 
of Judge Bland Ballard, of the United States District 
Court, to the vacancy created in the Sixth United 
States Circuit by the death of Judge Emmons. 


Henry Mclver, Esq., has been chosen Asso- 
ciate Justice of the Supreme Court of South Carolina, 
in place of Associate Justice Willard, promoted to the 
Chief Justiceship. 

In compliance with an invitation of the 
khedive of Egypt, that our government appoint a 
magistrate for its judicial tribunals, just opened, the 
president has designated Hon. P. H. Morgan of New 
— formerly on the Louisiana Supreme Court 

encn. 


Celora E. Martin, of Binghamton, has been 
appointed Justice of the Supreme Court, sixth district, 
in place of Ransom Balcom, resigned. ‘The appoint- 
ment will, we believe, give general satisfaction. The 
gentleman named has heretofore been engaged in prac- 
tice with Hon. O. W. Chapman, and is considered as 
one of the ablest and most learned among the lawyers 
of the sixth district. 


One of the late Judge Emmons’ legal asso- 
ciates in Cincinnati says that when once driving in a 
wagon from Milwaukee to Madison with the judge, the 
latter often stopped, sometimes against the wishes of 
his companions, to get out and pluck wild flowers. The 
grave lawyer, at the time traveling on important legal 
affairs, ‘‘took back to Madison forty-five varieties of 
wild flowers, gathering them with as much simplicity 
as a girl, and with as much sense of the beautiful as if 
he had never heard of chancery practice in his life.’’ 


The following is an example of the courte- 
sies of the court-room. It is needless to say that it 
did not happen in the United States. It occurred at 
Madras, India: A gentleman entered a court-room 
with a pair of boots that creaked so frightfully that 
the noise called forth acry of anguish from the bench. 
The gentleman with the inharmonious boots halted, 
gazed at the bench, and then walked out of the room on 
tip-toe. In the corridor he took off the boots and then 
re-entered the room, holding the musical instruments 
in his hands. The magistrate, touched by the gentle- 
man’s thoughtfulness, asked him to put on his boots. 
The Pall Mall Gazette says this incident reflects credit 
on both the magistrate and the gentleman, who were 
equally deserving of sympathy. In other words, the 
nervousness of the magistrate was constitutional, 
and ;jso was the creaking quality of the gentleman’s 
boots. 


Mr. Fry, the recently appointed English 
judge, is said to be a Quaker, the first one ever called 
to the judicial bench. Although we can hardly expect 
to see every denomination represented in a country 
which, as Voltaire says, has thirty-nine religions and 
only one sauce, yet we have now had on the bench 
representatives of all the prominent churches and sects 
and denominations in the country. The Jews are 
represented by Sir George Jessel, the Baptists by 
Justice Lush, the Catholics by Lord O’Hagan, High 
Church by Lord Coleridge, Low Church by Lord 
Cairns, Broad Church by Sir Fitzroy Kelly, and the 
highest form of lay morality Lag eo demmnpares by 
Justice Denman. Sir Alexander Cockburn and Baron 
Bramwell are somewhat difficult to classify, except 
upon the ground laid down by Foote, who, when he 
was asked what his religion was, replied that it was 
the religion of all sensible men. ‘‘And what,’’ con- 
tinued the querist, ‘‘is the religion of all sensible 
mene ‘All sensible men keep their religion to them- 
selves,” 





THE CODE SUSPENSION ACT. 
HE following is the t xt of the act suspending the 
operation of the new Code: 


CHAP. 318. 


AN Act to suspend the operation of parts of chapters 
four hundred and forty-eight and four hundred and 
forty-nine of the laws of eighteen hundred and 
seventy-six, to continue in force the laws superseded 
thereby, and to regulate proceedings in civil actions. 

PASSED May 22, 1877. 

The People of the State of New York, represented in 
Senate and Assembly, do enact as follows; 

Section 1. The operation of all the provisions of 
chapters four hundred and forty-eight and four hun- 
dred and forty-nine of the laws of eighteen hundred 
and seventy-six, except sections three hundred and 
three to three hundred and six, both inclusive, and 
sections one thousand and twenty-seven to one thou- 
sand one hundred and eighty, both inclusive, of said 
chapter four hundred and forty-eight, and so much of 
subdivisions two and seven, of section five of said chap- 
ter four hundred and forty-nine, as applies to said sec- 
tions, is hereby suspended until the first day of Sep- 
tember, eighteen hundred and seventy-seven, when 
the same shall again go into and remain in full force 
and effect. 

§2. Any summons actually issued in an action on or 
after the first day of May, eighteen hundred and sev- 
enty-seven, and before this act takes effect, shall not 
be deemed invalidated or affected in any manner by 
the provisions of this act, and the same may be served 
upon any of the defendants, and judgment by default 
for want of appearance or answer may be taken as if 
this act had not been passed; or if the defendant 
answers, the proceedings in the action to the service 
of the first pleading therein shall be the same as if 
this act had not been passed. 

§3. No proceeding in an action or a special proceed- 
ing, taken as prescribed in chapter four hundred and 
forty-eight of the laws of eighteen hundred and sey- 
enty-six, on or after the first day of May, eighteen 
hundred and seventy-seven, and before this act takes 
effect, shall be invalidated or impaired by this act, but 
the subsequent proceedings, except as otherwise pro- 
vided in the sections mentioned in section one of this 
act, or as otherwise expressly prescribed in the last 
preceding section, shall conform, as nearly as may be, 
to the provisions of law regulating proceedings in ac- 
tions and special proceedings, as they existed on the 
thirtieth day of April, eighteen hundred and seventy- 
seven; and the court shall, upon proper application, 
allow, without costs, any amendment or other pro- 
ceeding whicb may be necessary for that purpose. 

$4. All actions or special proceedings commenced 
after this act takes effect, and all proceeding after this 
act takes effect in an action or special proceeding com- 
menced before this act takes effect, shall be conducted 
as prescribed by law for that purpose, in force on the 
thirtieth day of April, eighteen hundred and sey- 
enty-seven, until the first day of September next, ex- 
cept as otherwise prescribed in this act. 

§ 5. Chapter four hundred and forty-nine of the laws 
of eighteen hundred and seventy-six is hereby amend- 
ed as follows: 

1. In section five the words ‘the first day of May, 
eighteen hundred and seventy-seven,” are stricken out 
whenever they occur, and the words ‘‘ the first day of 
September, eighteen hundred and seventy-seven,’ 
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are inserted in place thereof, except that the words 
“the first day of May, eighteen hundred and seventy- 
seven,” are retained in subdivision seven of that sec- 
tion, so far as they apply to title third or title fourth, 
or article first of title fifth of chapter ten of the said 
chapter four hundred and forty-eight of the laws of 
eighteen hundred and seventy- six. 

2. In section fifteen of the said act the words “ the 
thirtieth day of April, eighteen hundred aud seventy- 
seven,” are stricken out and the words ‘the thirty- 
first day of August, eighteen hundred and seventy- 
seven,’’ are substituted in place thereof, except so far 
as they apply to title third or title fourth, or article 
first of title fifth of chapter ten of the said chapter 
four hundred and forty-eight of the laws of eighteen 
hundred and seventy-six. 

§ 6. The provisions of law which were in force on 
the thirtieth day of April, eighteen hundred and 
seventy-seven, and which were superseded in whole 
or in part by the provisions of said chapters four hun- 
dred and forty-eight and four hundred and forty-nine 
of the laws of eighteen hundred and seventy-six, ex- 
cept the provisions superseded by sections three hun- 
dred and three to three hundred and six thereof, both 
inclusive, and sections one thousand and twenty-seven 
to one thousand one hundred and eighty thereof, both 
inclusive, shall be operative and continue in full force 
and effect until the first day of September, eighteen 
hundred and seventy-seven. 

§ 7. This act shall take effect immediately. 

—_—___—__ 


BOOK NOTICE. 


SAWYER’s Reports— Vouvme III. 


3 of Cases Decided in the Circuit and District Courts of 
the United States for the Ninth Circuit. Reported by 
L. 8. B. Sawyer, Counselor at Law. Volume III]. San 
Francisco: A. L. Bancroft & Company, 1877. 


THIS volume contains a number of interesting cases, 

among which we will notice these: In re Ah Fong, 
p. 144, is a decision upon the question of the right of 
a State to impose onerous conditions upon foreign 
emigrants, and holds a provision of California statute 
law invalid under the United States Constitution. 
Meeks v. Vassault, p. 206. It is here decided that 
where, under the statute, the right to the possession 
of the real estate of the deceased is in the administra- 
tor, the right to sue for the possession of the land is 
exclusively in the administrator pending administra- 
tion; and that if the right of action is barred as 
to the administrator, it is also barred as to the heir 
who succeeds to whatever title remains after the close 
of the administration, even though the heir is a minor 
during the entire administration. In re Comstock & 
Co., p. 218. It is held that a foreign corporation fail- 
ing to comply with a statute of Oregon requiring it, 
before doing business, to execute a power of attorney, 
appointing an attorney, upon whom legal process may 
be served, cannot transact business, or contract in the 
State, and all its acts are illegal and void. United 
States v. Haskins, p. 262, decides some interesting points 
relating to the removal for trial to another State or 
Territory, of parties indicted for offenses, in which 
the authorities on the subject seem to be all collected 
and carefully reviewed. In Neff v. Pennoyer, p. 274, 
several questions as to the power of the State over the 
property of non-residents are passed upon. Le Roy v. 
Jamison, p. 370, is a very important case of general 
interest, decided by Mr. Justice Field, as to when 





a government patent to land takes effect, and deny- 
ing the power of the Commissioner of the Gen- 
eral Land Office, often assumed, to recall or cancel 
a patent without the consent of the patentee. In 
The Oreflamme, p. 397, the court decides some im- 
portant points as to the rights of passengers by sea, on 
passenger vessels, to a berth and to room to move 
about unobstructed by freight. Kielley v. The Belcher 
Silver Min. Co., p. 437, and Same v. Same, p. 500, are 
interesting and important cases upon the liability of 
the master for an injury to a servant resulting from 
the negligence of a fellow-servant. In the former case 
it is held that the rule which exempts the master from 
liability for injuries caused by one fellow-servant to 
another does not extend to the case of servants serving 
in distinct departments of the master’s general busi- 
The Giant Powder Co. y. The California Powder 
Works, p. 448, the court discusses the extent and limi- 
tations of the rights of patentees under that provision 
of the patent laws authorizing re-issues of patents. 
United States vy. Keelley, p. 566, the opinion treats upon 
the criminal liability of publishers of newspapers for 
mailing their papers containing advertisements of 
quack doctors, embracing matters, the carrying of 
which is prohibited by statute (U. 8S. R.S., $3893). 
In re Oregon Bul. Pr. & Pub. Co., p. 614. It is here 
decided that under the Bankrupt Act, as amended in 
1874, a corporation can be thrown into involuntary 
bankruptcy only upon the petition of one-fourth or 
more in number of the creditors, representing at least 
one-third in value of the provable debts of the corpora- 
tion. The book is well printed and bound, has a fair 
index, but lacks a table of cases cited. 


less. 


—_——_4—______ 


CORRESPONDENCE. 





PROMISES FOR THE BENEFIT OF THTRD PERSONS. 
To the Editor of the Albany Law Journal: 

Sir — In view of the discussion that has been had in 
THE LAw JOURNAL in regard to * actions on promises 
made for benefit of third persons,’ it may be interest- 
ing to your readers to learn that a case has recently 
been decided by the Court of Chancery, in New Jersey, 
in which it is distinctly announced, as the ground of 
the decision, that ** the doctrine is well settled in this 
State that if, by a contract not under seal, one per- 
sou makes a promise to another for the benefit of a 
third, the third may maintain an action on it, though 
the consideration did not move from him.’’ 

The case is Price v. T'rusdell, decided at the February 
Term, 1877, and reported in 1 Stewart, 200. The case 
referred to as having settled the doctrine is Joslin v. 
The N. J. Car Spring Co., 7 Vr. 141. 

This is a most complete and emphatic denial of the 
conclusion reached in your article on this subject of 
May 20,1876. But if these two cases are examined 
carefully by one who is familiar with the decisions 
referred to in that article, it will be seen that they fall 
within the long recognized exceptions to the doctrine 
there contended for. The principle announced by the 
court applies well enough to the particular cases; but 
the cases are no authority for declaring the principle 
to be a general rule. 

The case of Joslinv. The N. J. Car Spring Co. was 
as follows: The plaintiff was employed as foreman by 
Fields & King, manufacturers, at a salary of $2,000 
a year, from February 1, 1870, to October 31, 1871. The 
defendauts then bought Fields & King’s stock and 
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assets, assumed their liabilities, and carried on their 
business. The plaintiff assented to this transfer of 
liability, and continued to act as foreman up to Janu- 
ary, 1872, when he was discharged. He sued the com- 
pany for his salary from February 1, 1870, until January, 
1872. The jury rendered a verdict in his favor, and 
on a rule to show cause why the verdict should not be 
set aside, it was held that he was entitled to recover 
his salary for the whole period. 

The court did not deliberately announce the rule 
which this case is quoted by the Vice-Chancellor, in 
Price v. Trusdell, as establishing, but merely said that 
“itis stated in some of the authorities cited, as a re- 
sult of a review of the cases, that this is now well 
settled as a general rule.’’ The facts of the case fall 
precisely within the first exception defined by Judge 
Metcalf in 1854, in the case of Miller v. Whipple, 1 
Gray, 317. 

“*Most of the cases of the first class,’ he says, ‘‘ are 
those in which A has put money or property into B’s 
hands asafund from which A’s creditors are to be 
paid, and B has promised, either expressly or by im- 
plication from his acceptance of the money or prop- 
erty, without objection to the terms on which it was 
delivered to him, to pay such creditors.”’ 

The case of Price v. Trusdell also falls within tiis 
exception, and moreover it was a suit in equity, and 
was really decided on equitable principles which are 
quite sufficient to sustain the decision without recourse 
to this doubtful rule of law. 

The facts were, that the plaintiff and defendant were 
both sureties for one Barber for the fulfillment of a 
contract made by him with the city of Newark. Bar- 
ber applied to the defendant to raise $25,000 for him 
on three notes signed by himself and indorsed by the 
plaintiff and defendant. On two of the notes the de- 
fendant’s name was first, and on one the plaintiff's, 
but they were both accommodation indorsers. The 
defendant raised the money, but before it was passed 
over he obtained from Barber two orders on the of- 
ficers of the city, directing the payment to him of all 
moneys earned under the contract, and agreed with 
Barber to apply the money to the payment of all the 
notes. Over $85,000 was paid to the defendant under 
these orders. The notes on which he was first indorser 
were paid, but the other the complainant was obliged 
totake up. He filed his bill to compel the defendant 
to apply a part of the money received on these orders 
to the reimbursement of the complainant for the pay- 
ment of the note. 

It was held that, by placing the money under his 
control to pay this debt, a trust was created in favor 
of Barber’s creditor and his sureties to have the money 
applied to its payment, and that the complainant, as a 
surety, had a right to the benefit of securities given to 
his co-surety for the purpose of paying the debt. The 
natural justice of the decision is apparent, and the 
principle of equity on which it was based is well estab- 
lished, so that it cannot be regarded as authority for 
the proposition that, as a general rule of law, ‘when 
one person makes a promise to another for the benefit 
of a third, the third may maintain an action upon it.” 

I will not attempt to add any thing to the very 
thorough argument on’ this subject contained in your 
article of May 20, 1876, except to call attention 
to the case of Playford v. The United Kingdom 
Telegraph Co., L. R., 4 Q. B. 706, in which it was 
held that the receiver of a telegraphic message, who 
suffered by reason of a mistake of the company in 





sending it, could not maintain an action against the 
company, because the contract had been made with 
the sender, and not with the receiver. A different 
conclusion has been reached by some American courts 
on the ground that the negligence of the company in 
transmitting the message is a breach of a public duty for 
which an action on the case will lie by any one who is 
directly injured. I will also refer to the very lucid ex- 
positions of this subject in Dicey on Parties, ch. 4, 
rule 11, ef seq., and Metcalf on Contracts, 205. 

The declaration of the proposition under discussion 
as a general rule of law, in opposition to well-estab- 
lished commou-law principles, has led to much con- 
fusion in the later cases, and has had a disastrous 
effect on the law relating to the liability of a person 
who assumes the payment of a mortgage. The con- 
flict of decisions is such as to make the incident seem 
almost ludicrous, when we read in the Tribune of the 
15th instant, of a judge of the Superior Court of the 
county of New York, who was called upon to decide 
upon the liability to the mortgagee of a person who 
had assumed a mortgage, when the person with 
whom he made the agreement was not himself liable. 
He said that he had found two decisions of the Court 
of Appeals on one side, and two decisions of the Com- 
mission of Appeals on the other, and that he was una- 
ble to choose between them. We can imagine the per- 
plexity of the judge, and his relief when he discovered 
a later case at the General Term, in which liability was 
maintained — here was at least one case wholly uncon- 
tradicted, as the Lrish judge told the jury when three 
witnesses said one thing, and four said the opposite. 

K. 

Newark, N. J., May 17, 1877. 

> 


OBITUARY. 


EDWARD KENT. 





}DWARD KENT, formerly Justice of the Supreme 
Court of Maine, died at Bangor, in that State, on 
the 19th inst., of heart disease. He was born in Con- 
cord, N.H., Jan. 8, 1802, was graduated at Harvard Col- 
lege in 1821, and studied law in the offices of Chancellor 
Kent, of New York, and Judge Orr, of Maine. He 
commenced the practice of law in 1825, where he be- 
came eminent in his profession, being for many years 
the partner of the late Judge Cutting. He was a 
member of the Legislature from 1829 to 1833, and af- 
terward mayor of Bangor. He was several times a 
candidate for Governor, and was elected in 1838 and 
1840. In 1843 he was selected as one of the United 
States Commissioners in settling the Northeastern 
boundary dispute under the Ashburton treaty. He 
was subsequently appointed consul to Rio Janeiro. 
In 1854 he resumed the practice of his profession. In 
1859 he was appointed Associate Justice of the Su- 
preme Court of Maine, and reappointed in 1866, but 
retired in 1873 on account of his age. His last public 
service was as a member of the Constitutional Commis- 
sion of Maine, of which he was the presiding officer. 


——__>_—__—_ 
COURT OF APPEALS DECISIONS. 
i. following decisions were handed down in the 
New York Court of Appeals on Tuesday, May 
22, 1877: 
Judgment affirmed, with costs —Seward v. Kessler; 
Buffalo and Jumest. R. R. Co. v. Weeks; Falconer v. 
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Buffalo and Jamest. R. R. Co.; Green v. Green; First 
Nat. Bank of Toledo v. Shaw; Neuendorf v. Duryea; 
Ford v. Belmont; Austin v. Holland; Beardsley v. 
Duntley; Matthews v. Sheehan; Bennett v. New York 
Central, ete., R. R. Co.; Taddiken v. Cantrell; Ross 
v. Percy. Judgment reversed and new trial granted, 
costs to abide event — Whitehead v. Kennedy; Arctic 
Fire Insurance Co. v. Austin; Robinson v. Chitten- 
den; Wehle v. Conner; Foster v. Van Reed.— Ap- 
peal dismissed, with costs— Rust v. Hauselt; In re 
Watson v. Nelson; People ex rel. Lorillard v. Clyde. 
—— Assessment reduced to $3,000, one-half the as- 
sessed value of the premises, and interest from the 
date of this order, and as reduced aflirmed, without 
costs to either party as against the other —In re Gar- 
diner to vacate an assessment.—— Motion for reargu- 
ment denied, with $10 costs— People ex rel. Ross v. 
Brooklyn city.—— Order modified by granting alter- 
native mandamus for paymeut of the item for occupa- 
tion of land, $2,050 and interest thereon — People ex 
rel. Wasson v. Schuyler.— Order of General Term 
reversed and order of Special Term affirmed, with 
costs —In re Cram.—— Judgment reversed and new 
trial granted, costs to abide event unless plaintiff stip- 
ulates to reduce the recovery to the item of $486.82 
with interest, and if plaintiff so stipulates judgment 
affirmed, without costs in this court to either party — 
Long Island R. R. v. Verree.—— Order affirmed and 
judgment absolute for respondents on stipulation, with 
costs —Guest v. City of Brooklyn; Grocers’ Bank of 
New York v. Penfield; Dewitt v. Hastings. Order 
granting new trial affirmed and judgment absolute for 
defendants on stipulation, with costs — Lynch v. Gard- 
ner.—— Order reversed and application denied, with 
costs, and plaintiff ordered to refund money paid by 
appellant upon bis purchase of premises — Smith v. 
Wells.—— Order affirmed, with costs — Buchan v. Rin- 
toul.—— Order of General Term reversed and appeal 
to that court dismissed, without costs — In re Roberts, 
an insolvent debtor.—— Order affirmed and judgment 
absolute for defendants on stipulation, with costs — 
Clapp v. Hawley .—— Order of General Term reversed 
and judgment on report of referee affirmed, with 
costs — Smith v. Pettee. 








—_———_.__—_—— 
NOTES. 


HE current number of the Journal du Droit Inter- 
national Privé et de la Jurisprudence comparée, 
published at Paris, contains two leading articles, the 
one upon Naturalization and Divorce and their Inter- 
national Bearings, by Professor Labbé, being very 
able and comprehensive. The Digest of International 
Law embraces statutes and decisions recently promul- 
gated and made public in France, England, Austria 
and Italy. The department of ‘* Faits et Informa- 
tions’’ embraces many items of general intelligence. 
The book notices, though confined to works with 
which we are not familiar, seem to be carefully writ- 
ten and judicious in their criticisms.—— The English 
Law Magazine and Review for May has the following 
leading articles: ‘On the International Jurisdiction 
of the Admiralty Court in Civil Matters,” by Sir 
Travers Twiss; ‘‘Law and Fact,” by Mr. Justice 


Markly, Supreme Court, f{Caleutta; ‘‘The late Right 
Hon. James Whiteside, Lord Chief-Justice of the 
Queen’s Bench, Ireland ;”’ ‘‘ Curiosities of English Law. 
Relief against Penalties and Forfeitures,’’ by 


No. I. 





Robert Collier, M. A., barrister at law. The digests of 
recent decisions are carefuily selected, and the obit- 
uary notices and book reviews display the usual abil- 
ity.——The Johns Hopkins’ University of Baltimore 
have published as an “ official circular’ a synopsis of 
a course of lectures on torts to be delivered at that 
institution during the present month by Hon. Thomas 
M. Corley, Chief-Justice of Michigan. 


A trial for homicide committed under peculiar cir- 
cumstances recently took place at Moscow, Russia. 
The facts were these: A few months ago a Russian 
peasant, with his wife and four children, were travel- 
ing in a sleigh along the banks of the Pruth, when 
they were pursued by a pack of wolves. The peasant 
urged on the horses as much as he could, but soon 
perceived the horrible fact that the wolves were fast 
gaining upon them. At the moment when the sleigh 
was surrounded by the ravenous beasts, the man seized 
one of the children, threw it in the midst of them, 
and while the wolves were struggling over their prey 
he hastened on his horses and gained ground. Four 
times the wolves came up with the fugitives, and four 
times the horrible sacrifice was completed. At last 
the peasant and his wife arrived at the nearest village, 
leaving behind the bones of their four children. The 
judges, considering that if the peasant had not re- 
signed himself to the horrible sacrifice he would not 
only have lost his children, but also his wife, acquitted 
him. 

The following ‘professional’? advertisement has 
been sent to the Canada Law Journal. The name and 
place are changed, otherwise the card is as in the orig- 
inal: ‘John Doe, Solicitor, etc., ete., Box 100, Smith - 
ville, Ont., Solicitor in Chancery and Surrogate Court, 
Attorney and Conveyancer. Farms bought and sold: 
Loans negotiated on all kinds of property. Marriage 
Settlements, Wills, Trusts and Insolvency made speci- 
alties. Houses and Lots rented and to rent, bought 
and sold. Stocks: Dominion and Banks. Funds: 
Current and un-current (sic) Debentures: Dominion 
and Municipal. Insurance on Life and against Fire. 
All dealt in a shade above central rates. Agent for 
Foreign Bequests and Claims in all parts of the world, 
especially the United Kingdom. N. B.—Agent for 
Bunker’s Deep Well and Force Pumps, etc.”’ 


The laborer has not only his rights, but more, 
in Pennsylvania, a recent act of the legislature of that 
State, giving actions for the recovery of the wages of 
manual labor a preference over all other actions on the 
court calendars.——The French Minister of Public 
Instruction has issued a decree making the study of 
Political Economy, hitherto optional, one of the sub- 
jects of examination for the degree of licentiate in 
alllaw schools. This, of course, gives general satis- 
faction to the leading French Political Economists, 
but is severely criticised by the editors of the law 
journals. One of them, the Gazette des Tribunaua, 
referring to this subject, says: “ Political economy has 
never been a positive science, and is at most a conjec- 
tural art, or a kind of literature less amusing than 
others. In no case can it be considered a branch of 
law.’’ The Gazette does not oppose the optional study 
of political economy by law students, but does ob- 
ject to making it a subject for examination. 
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CURRENT TOPICS. 


7" legislature of 1877 accomplished a vast amount 

of labor, if the labor of such a body is to be 
measured by the bulk of its productions. If the 
Revised Code of Procedure is sanctioned by the 
executive, the session laws for 1877 will be the most 
extensive addition to the statute law of this State 
that has been made at any session since the Revised 
Statutes were enacted. Apart from the code there 
have been, however, but few acts of general im- 
portance to the profession. Among those which are 
so we notice the acts prohibiting pool-selling ; author- 
izing clerks of surrogates’ courts to sign cértain 
orders, etc., in the absence of the surrogate; making 
it a misdemeanor for officers of insurance companies 
to make a false return of assets; making receivers 
of insurance companies responsible for expenditure 
of assets; abolishing the New York Marine Court; 
providing for the better security of money deposited 
in savings banks; authorizing resident aliens to hold 
real estate; regulating the office and the duties of 
county treasurers; making trustees liable for the 
misappropriation of trust funds; providing for the 
punishment of criminal offenses committed on rail- 
road trains. While, however, the legislature did 
less in the way of general law-making than some of 
its predecessors, it can claim the credit of doing no 
positively harmful or dishonest work. It has not 
attempted to defraud creditors by the enactment of 
laws designed to obstruct the collection of their 
claims, or to authorize the satisfaction of such claims 
in a way not originally contemplated by the parties, 
and it has refused to pass acts designed to discrimi- 
nate in the matter of taxation against certain classes 
of property. So, for the good it has done, as well 
as for the evil that it has not done, it is entitled to 
commendation. 


The necessity of a vacation during the heat of 
summer for those of the profession who are engaged 
in active practice is generally admitted, and in most 
parts of the country litigated business is kept in 
abeyance during the months of July and August. 
There are, however, some few among us who have 
regard for neither time nor place, but who believe 
in doing what they find to do in season or out of 
season, as suits their own convenience. Such indi- 


Vow. 15.— No. 22. 


viduals are able to and do put their brethren who 
wish to rest to a great deal of trouble by insisting 
upon proceeding with such causes as they may be 
engaged in during the summer months, as they will on 
no occasion grant a postponement if it is possible to 
avoid it. In order to put a stop to the trouble given 
by gentlemen of this character, the Chicago Bar 
Association last year requested the various courts, 
State and Federal, located in that city, to dispense 
with the compulsory call of their calendars for trial 
and the compulsory hearing of any matter, except 
defaults and chamber business, from July 1st until 
the first Monday in September. The courts granted 
the request, and the experiment worked so'well that 
the Bar Association have concluded to ask that the 
arrangement be made permanent. We would sug- 
gest an adoption of a similar arrangement in our 
own courts, and we trust that our bar associations 
will follow the example of the Chicago organization 
and secure its permanent adoption by all our supe- 
rior courts, at least by those holding their sessions 
in cities. 





A conflict of jurisdiction has arisen between the 
State courts of North Carolina and the Federal 
courts sitting in that State. Certain United States 
revenue officials, in endeavoring to enforce the reve- 
nue laws in the State mentioned, killed some per- 
sons. For this the officers were indicted in the 
State courts for murder. The United States Circuit 
Court has issued writs of certiorari to the courts 
wherein the indictments are pending calling for 
transcripts of the proceedings had, and the clerks 
of the courts have, in obedience to the instructions 
of the judges thereof, refused to obey the writs. 
The question whether a State court can try a Federal 
officer for a breach of a State law necessarily com- 
mitted while in the performance of his official duty 
is involved in the cases which were to be heard at 
Greensboro on the 30th ult. by Mr. Chief Justice 
Waite, who was to sit as circuit judge at the time 
and place mentioned. 


Some one seems to delight to play scurvy tricks 
upon Judge Lewis, chief justice of Washington Ter- 
ritory. Some days since a letter was received by 
the President, purporting to come from Judge Lewis, 
wherein he resigned his position. The President 
thereupon nominated Associate Justice Green, of the 
same court, to fill the supposed vacancy. After this 
was done, the President received a telegram from 
Judge Lewis, pronouncing the letter a forgery. The 
nomination made was thereupon revoked. It is said 
that the same trick was once before practiced in re- 
spect to an office held by the same gentleman, that 
time successfully. He then held the position of 
chief justice of Idaho. A forged letter of resigna- 





tion was received, a nomination made to fill the va- 
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cancy, and the nomination confirmed by the Senate. 
It was too late then to remedy the mistake, 
judge, however, had better luck this time. 


The 


The legislature of Missouri have recently passed a 
law empowering the County Court of any county in 
the State, in the case of the commission of any fel- 
ony therein, to offer a standing reward for the ap- 
prehension and arrest of the person committing the 
same. The law is entitled, ‘‘ An act to promote the 
arrest of criminals.” We think, however, that a 
more fit title would be, ‘‘ An act to increase the ex- 
pense of criminal procedure,” for that is all that it 
will amount to. In every instance where a felony is 
hereafter committed in Missouri, the officers whose 
duty it is to follow up and apprehend the perpetra- 
tor, and who are paid salaries or fees therefor, will, 
instead of forthwith doing what they are paid for, 
wait until a reward is offered before they act. 
The limit of the standing reward is $100, and it 
will hereafter cost the State of Missouri $100 more 
in each case of felony than it has heretofore, for the 
reward will be offered every time, or nearly so. Be- 
sides, the police will be encouraged to endeavor to 
obtain convictions for the purpose of securing the 
reward and not for the furtherance of justice, and 
this will result as it has in our own State in numer- 
ous convictions of innocent persons. A reward may 
be useful to procure evidence in occasional instances, 
and to secure convictions for offenses of more than 
ordinary turpitude, but an established custom of of- 
fering rewards demoralizes the machinery of crim- 
inal justice. 


The Iowa Bar Association, which is perhaps the 
most successful, as it was the earliest formed of State 
organizations, recently held its annual meeting. 
The occasion was one of more than usual interest, 
and, judging from report, it was generally par- 
ticipated in by the bench and bar of the State. 
Several questions of general importance were dis- 
cussed, among which was whether the association 
should commit itself in favor of a fixed term of 
study in all cases before admission to the bar. The 
drift of expression was against such a term, which 
is perhaps not to be wondered at in a comparatively 
new State like Iowa. Some of those who opposed 
the fixed term of study were equally antagonistic to 
the law schools, one of the prominent speakers ex- 
pressing his belief that the schools had exerted a 
deleterious influence on the bar,.and charging that 
the payment of dues was the only condition im- 
posed upon those who sought to enter the profession 
by that way. We are somewhat surprised at the 
action of the association in reference to the ques- 
tion of allowing statutory costs to the prevailing 
party in a litigation. The question discussed was, 
** Shall the association as a body petition the next 








General Assembly to enact a reasonable fee Dill or 


system of costs to be taxed against the losing party 
in civil actions?” This was after a very strong 
expression of opinion in the negative indefinitely 
postponed. One of the speakers expressed his 
opinion that such a measure would be for the bene- 
fit of litigants and not that of lawyers. We think 
the underlying reason for opposition to such a 
measure was but half expressed in this objection. 
At present the entire cost, outside of fees of court 
officers, of prosecuting actions, as a rule, is borne by 
the successful party, who is usually the plaintiff. 
This encourages defenses for- delay, which would 
not usually be interposed if the defendant had, as 
he has in this State, to pay for that privilege, if un- 
successful, 


There now appears to be a strong probability that 
the governor will withhold his signature from the 
bills amending the revised Code of Civil Procedure, 
and adopting the nine supplemental chapters. In 
that event the thirteen chapters adopted last year 
will go into effect on the 1st of September, and the 
profession will have the pleasure of practicing under 


two Codes. 
—________ 


NOTES OF CASES. 


N the case of The Parana, decided by the English 
Court of Appeal on the 27th of March last, and 
reported 36 L. T. Rep. (N. 8.) 388, it is held that 
where, through the negligence of a carrier by sea, 
goods carried by him are not delivered in a reason- 
able time, the owner of the goodsis not entitled to 
recover as damages from the shipowner the differ- 
ence between the market value of the goods when 
they ought to have been delivered and the market 
value when they actually were delivered. This de- 
cision, which reverses that of the court below, isin 
direct conflict with that in the case of Ward v. N. 
Y. Cent. R. R. Oo., 47 N. Y. 297; 7 Am. Rep. 405. 
The court, in the principal case, refers to the last 
case, and gives as a reason for the difference in the 
rule, that in the New York case the property was 
transported by land, while in this one it was carried 
by sea. The opinionsays: ‘ The difference between 
cases of that kind and cases of the import of goods 
from a long distance by sea, seems to me to be very 
obvious, In order that damages may be recovered, 
we must come, I think, to the conclusion, first, that 
it was reasonably certain that the goods would not 
be sold until they arrived ; or, secondly, that it was 
reasonably certain that they would be sold immedi- 
ately after they arrived, and that that was known to 
the carrier when the bills of lading were signed.” 
The court elsewhere seems to lay some stress upon 
the uncertainty of the time of arrival when the 
transportation is by sea. This appears to us to be 
no reason why a different rule should prevail from 
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that asserted in Ward v. N. Y. Cent. R. R. Oo. The 
action is for the carrier’s negligence. While transpor- 
tation by sea has its perils and delays, so has trans- 
portation by land, and the uncertainty as to when 
goods shipped will arrive, exists in both instances, 
though in a different degree. The rule intimated 
that the measure of damages recoverable in such a 
case, is interest at the ordinary commercial rate on 
the value of the goods from the period of delay in 
delivery, is liable to give the shipper but a slight 
compensation for the loss he is put to by the wrong- 
ful act of the defendant. See, as bearing upon this 
subject, Deming v. Grand Trunk R. R. Co., 48 N. 
H. 455; 2 Am. Rep. 267; Smeed v. Ford,1 El. & El. 
602; Hadley v. Baxendale, 9 Ex. 348; Collard v. 8. 
E. Ry. Co., 7 H. & N. 86; Home v. Midland Ry. Co., 
L. R., 8 C. P. 131; Simpson v. L. & N. W. Ry. Co., 
L. R., 1 Q. B. 274; Cutting v. G. T. Ry. Co., 13 Al- 
len, 381; Sisson v. Cl. & Toledo R. R. Co., 14 Mich. 
489. 


In Eastwood v. Kennedy, 44 Md. 563, the question 
whether, when astatute of one State gives a right of 
action which is sought to be enforced in the courts 
of another, the limitation of time within which the 
statute allows the action to be brought controls in 
the State where the action is brought. The act of 
Congress of 1870, chap. 59, regulating the rate of 
interest in the District of Columbia, allows the 
recovery back of all interest paid when more has 
been exacted than is permitted by the act, provided 
suit be brought for that purpose within one year 
after such payment. In this case asuit was brought 
in Maryland by Kennedy against Eastwood, who 
was a non-resident. Eastwood pleaded as a set-off 
that Kennedy was indebted to him for money paid 
on account of usurious interest, and he proved that 
he had paid the amount of the set-off to Kennedy 
for usurious interest upon loans made in the District 
of Columbia, where both parties then resided. The 
payments were made more than one year before the 
plea was filed. The court held that the right to 
recover the illegal interest being given by the act of 
Congress must be subject to the terms prescribed by 
that act as to the time within which the right must 
be asserted, and that the sums being paid by East- 
wood in the District of Columbia more than one 
year before the filing of the plea of set-off could not 
be abated from Kennedy’s claim. The decision 
of the court in this case seems to be in harmony 
with numerous decisions. See Woodbridge v. Austin, 
2 Tyler, 364; Goodman v. Munks, 8 Port. 84; Brown 
v. Brown, 5 Ala. 508; Fears v. Sykes, 35 Miss. 633; 
Worden v. Wall, 2 Wash. 282; 2 Bingham’s New 
Cases, 211; De Wolf v. Johnson, 10 Wheat. 367; 
Varick v. Crane, 3 Green’s Ch. 128; Turpin v. 
Powell, 8 Leigh, 93; Newman v. Kershaw, 10 Wis. 
883; Arnold v. Potter, 22 Iowa, 149; Smith v. The 





Muncie National Bank, 29 Ind. 158. The general 
rule, however, is that the statute of limitations of a 
foreign State or country is not pleadable in the 
courts of the State where the suit is brought, but 
its own statutes apply to all actions. See Bank of 
U. 8. v. Donnelly, 8 Pet. 361; Tappan v. Parr, 15 
Mass. 419; Ruggles v. Kuler, 3 Johns. 263; Harper v. 
Hampton, 1 Har. & Johns. 453; McHlmoyle v. Cohen, 
13 Pet. 312, 8327; Townsend v. Jemison, 9 How. 414; 
Pickering v. Fish, 6 Vt. 108; Hstes v. Kyle, 1 Meigs 
(Tenn.), 34. 


In the case of U. 8. Express Co. y. Backman, 28 
Ohio St. 144, the Supreme Court Commission of 
Ohio pass upon certain questions relating to the 
law of common carriers. The commission holds 
that an express company, that receives and agrees 
to transport goods from one designated place to 
another designated place, for a compensation, in the 
ordinary means of conveyance, is a common carrier, 
although not the owner, and having no interest in 
the conveyance by which the goods are transported. 
The commission also holds that a common carrier is 
liable for the value of the goods lost through its neg- 
ligence, notwithstanding the bill of lading provides 
that the carrier shall not be liable beyond an amount 
named therein, when it is understood by the parties 
that the sum so agreed on is less than the value of 
the goods. Such an agreement can at most cover a 
loss arising from some cause other than the negli- 
gence or default of the carrier or his servants, and 
the rule of damages is the same, although less is 
charged and paid for the transportation than when 
the exempting clause is omitted. The doctrine of 
the court in regard to the character of express com- 
panies is in accordance with numerous decisions. 
See Christenson v. Am. Hap. Co., 15 Minn. 270; 
2 Am. Rep. 122; Lowell W. F. Co. v. Sargent, 
8 Allen, 189; Sherman v. Wells, 28 Barb. 403; 
Baldwin v. Am. Exp. Co., 23 Ill. 198; 8. C. on ap- 
peal, 26 id. 504; Southern Hap. Oo. v. Newby, 36 Ga. 
635; Verrier v. Sweitzer, 32 Penn. St. 208; Harlem v. 
Adams Exp. Co., 6 Bosw. 235; Sweet v. Barney, 23 
N. Y. 835. The rule laid down in regard to the 
limitation of the amount of liability is but an 
assertion of the established American doctrine that 
a carrier cannot be permitted to contract against his 
negligence. Adams Hxp. Oo, v. Stetanners, 61 IIl. 
184; 14 Am. Rep. 57; W. J. S. Nav. Oo. v. Merchants’ 
Bank, 6 How. 344; Grace v. Adams, 100 Mass. 405; 
1 Am. Rep. 131; Davidson v. Graham, 2 Ohio St. 
131; Graham & Co. v. Davis, 4 id. 362; Judson v. 
Western R. R. Co., 6 Allen, 486; M. 4., ete., R. R. 
Oo. v. Heaton, 37 Ind. 448; 10 Am. Rep. 89; Lamb v. 
Camd. & Amb. R. R. Co., 46 N. Y. 271; 7 Am. Rep, 
327. See also upon both points, notes in 1 Am. 
Rep. 132; 2 id. 129; 10 id. 96; 14 id. 60, where the 
authorities are collected. 
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BREACH OF COVENANT TO PAY THE DEBT 
OF ANOTHER. 


OTWITHSTANDING the contention of Mr. 
Sedgwick against it, the rule that a promise to 
pay a debt due from the promisee is one upon which 
the promisee may maintain an action and recover 
the whole amount of such debt, even when he has 
not himself paid it, is steadily gaining support. 
The most recent accession we have seen to the 
authorities holding this rule is the case of Furnas v. 
Durgin, 119 Mass. 500. In that case the plaintiff 
conveyed lands to the defendant ‘‘ subject to mort- 
gages amounting to $6,500, which the grantee hereby 
assumes and agrees to pay.” The grantee failed to 
pay one of the mortgages upon its maturity, where- 
upon the grantor brought the action to recover the 
full amount of the mortgage unpaid. Devens, J., 
delivering the opinion of the court, said: ‘‘For 
the debt secured by the mortgage the plaintiff was 
liable, and the question presented is, whether the 
plaintiff is entitled to recover nominal damages only, 
as contended by the defendant, or whether he may 
recover the amount of a mortgage upon the estate 
of $1,500, with interest, which neither party has 
paid. The precise question involved here was raised 
in Brewer v. Worthington, 10 Allen, 329, but it was 
not there necessary to decide it. If the agreement 
is to be treated as one merely to indemnify the 
plaintiff against any loss or damage by reason of 
this mortgage, it would be necessary to show that 
he had been in some measure damnified thereby. 
Little v. Little, 18 Pick. 426. But there is no reason 
why an agreement may not be made which shall 
bind the party so contracting to pay the debt which 
another owes, and thus relieve him or his estate from 
it, and, if the promise thus made is not kept, why 
the promisee should not recover a sum sufficient to 
enable him so todo. Such is the construction to 
_be given to the agreement in the case before us. 
As a consideration for the property conveyed to 
him, the plaintiff conveyed the Hyde Park estate to 
the defendant, who contracted not to indemnify the 
plaintiff against but to pay the mortgages upon it, 
and, if he has failed to do this, the plaintiff should 
be entitled to recover the amount which the defend- 
ant thus agreed to pay. It is a portion of the con- 
sideration money due the plaintiff, which he was to 
receive by payment of a debt for which he was 
liable, which he thus recovers, when the defendant 
fails to perform his promise. That the plaintiff 
should be kept subject to a debt from which the 
defendant agreed to relieve him is a continuing 
injury for which a sum of money which will enable 
him to discharge it is an appropriate remedy in 
damages. 
‘“That a promise to pay a debt due from the 
promisee, even where it has not been paid by him, 
is one upon which an action may be maintained and 





damages recovered to the amount of such debt, is 
held by many authorities. Holmes v. Rhodes, 1 B. & 
P. 638; Cutler v. Southern, 1 Saund. 116, Wms.’ 
note; Toussaint v. Martinnant, 2 T. R. 100; Martin 
v. Court, id. 640; Hodgson v. Bell, 7 id. 97; Thomas 
v. Allen, 1 Hill, 145; Loosemore v. Radford, 9 M. & 
W. 657; Penny v. Foy, 8B. &C. 11. In Lethbridge 
v. Mytton, 2 B. & Ad. 772, the defendant, by a set- 
tlement made upon his marriage, conveyed an estate 
upon certain trusts, and covenanted with the trus- 
tees to pay off incumbrances on the estate to the 
amount of £19,000, within a year, and it was held, 
upon his failure to do so, that the trustees were en- 
titled to recover the whole £19,000 in an action of 
covenant, although no payment had been made by 
them, and no ‘special damage was laid or proved. 
Whether the contracts in some of these cases were 
any thing more than contracts of indemnity, and 
therefore whether there could under our decisions 
have been any recovery, might perhaps be ques- 
tioned. Cushing v. Gore, 15 Mass. 69; Little v. 
Little, ubi supra. That, however, need not now be 
considered, as we treat the agreement before us as 
one not for indemnity merely, but for payment. 
Nor is it important that the cases above cited are 
those in which the promisor agreed to pay on a par- 
ticular day, or within a specified time. That can- 
not affect their application. An agreement to pay 
a debt, no time being specified, is an agreement to 
pay it when due, or forthwith, if it be already due. 
Here it appears that the promise was made on 
August 19, 1872, that the mortgage debt which the 
defendant was to assume and pay became due on 
September 1, 1872, and that the action was brought 
on March 10, 1873. That an action may be brought 
upon a promise to pay a debt due from the promisee, 
and, although he has not paid the same, full dam- 
ages recovered, is recognized clearly by the case of 
Goodwin v. Gilbert, 9 Mass. 510. The question is 
not there discussed in the opinion of the court, 
which treats another inquiry as the only one import- 
ant in the case, but having disposed of that in favor 
of the plaintiffs, judgment was rendered for the full 
sum. 

‘¢ There is an embarrassment undoubtedly where 
the agreement is to pay a debt due from the promisor 
as well as the promisee. It is similar to that here- 
tofore considered, where there is an eviction by one 
holding a mortgage title, and the covenantee is al- 
lowed to recover in damages the amount of the mort- 
gage upon which the covenantor is personally liable. 
As the Hyde Park estate, now the property of the 
defendant, is charged with the payment of the mort- 
gage debt, if the plaintiff should not devote the sum 
recovered by him to its payment, the defendant 
might hereafter, in order to relieve his property, be 
compelled to pay the amount a second time. There 
is no mode, at law, by which the difficulty can be 
avoided, and the plaintiff enabled to receive the 
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benefit of his contract. Loosemore v. Radford, ubi 
supra. Perhaps inequity, where a proper case for 
its interference was shown, a remedy would be af- 
forded, that would secure the party paying under 
such circumstances from having the payment made 
by him devoted to any other object than that which 
would relieve him or his estate from further respon- 
sibility. However this may be, the want of elastic- 
ity in the forms of the common law, which does not 
enable us to make such a decree here as would guard 
the rights of all parties, should not prevent us from 
giving to the plaintiff the benefit of the contract 
which he has made, or compel him to remain sub- 
ject to the burden of the debt, which the defendant 
has agreed to extinguish.” 

Mr. Sedgwick, while stating the decisions against 
the rule, said: ‘* But I am obliged to say that these 
decisions appear to me somewhat to conflict with 
the important and fundamental rule which has 
already been stated, that actual compensation will 
not be given for merely probable loss. Nor is the 
argument that the party having bound himself to do 
a particular act must therefore be held liable in the 
full amount, of greater weight.” Damages, 306, 
marg. 

Speaking of the foregoing passage, Leonard, C., 
in Rector, ete., of Trinity v. Higgins, 48 N. Y. 582, 
says, at p. 5388: “Inmy humble opinion, the observa- 
tion is not warranted. Parties have the just right 
to make all lawful contracts guarding their rights 
and securing the performance of their intentions, 
including that of contravening the rule of actual 
compensation for actual loss; and when expressed 
in apt and suitable language, it would be a flagrant 
wrong if courts of justice should assume to disre- 
gard it in favor of some technical rule. framed for 
other and wholly different circumstances. I think 
it a sound and wholesome rule to construe a lawful 
contract according to its plainly expressed meaning, 
being governed also by the rules of construction 
which have been established by precedents.” 

In the case last cited the defendant leased prop- 
erty of the plaintiff, and covenanted to “bear, pay 
and discharge all such duties, taxes, assessments and 
payments of what nature soever as should, during 
the term,” be imposed on the demised premises. 
The court held, in an able judgment, that the cove- 
nant was broken when the defendant neglected to 
pay a tax duly imposed, and that the plaintiff could 
recover the full amount of the tax without himself 
having paid it. 

Williams says in his note to Cutler v. Southern, 
1 Saund. 116: ‘But in all cases of conditions to 
indemnify and save harmless the proper plea is non 
dumnificatus, and if there be any damage, the 
plaintiff must reply it. This plea, however, cannot 
be pleaded when the condition is to discharge or 
acquit the plaintiff from such a bond or other par- 
ticular thing, for then defendant must set forth 





affirmatively the manner of perform- 
ance.” 

In Thomas vy. Allen, 1 Hill, 145, the bond sued on 
was conditioned to pay a sum of money for the 
plaintiff on a bond and mortgage executed between 
third persons and to save the plaintiff harmless; and 
the court sustained an action thereon on the allega- 
tion that the debt became due and was not paid, 
holding that the bond was more than a bond of 
indemnity. See also Port v. Jackson, 17 Johns. 239 
and 479; Wright v. Whiting, 40 Barb. 235; Churchill 
v. Hunt, 3 Den. 321; Ham v. Hill, 29 Mo. 275; 
Lathrop v. Atwood, 21 Conn. 117; Redfield v. Haight, 
27 id. 31; Hodgson v. Wood, 2 H. & C. 649. 


special 
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“THE ROMAN BAR.” 


A LecturRE DELIVERED By ISAAC VAN WINKLE, di8qQ., 
BEFORE THE STUDENTS OF THE COLUMBIA COLLEGE 
LAw ScHoou, May 4, 1877. 

(Concluded.) 
E seem to have surpassed the ancients in our long 
harangues. In the trial of the impeachment of 

Marcus Priscus before the Senate, Pliny opened the 

case in a five hours speech, and it appears that before 

the Ceutumviri he held the great crowd that assem- 

bled there spell-bound for seven hours; and that a 

young nobleman, who had lost his robe in the great 

press, stood in his veste all that time an attentive lis- 
tener. There were some odd lawyers in those days as 
wellas in our own. Regulus had a habit of anoint- 
ing his right or left eye, and wearing a patch over one 
side or the other of his forehead, as he was to plead 
for the plaintiff or defendant. The only difference in 
our own times is that the anointing of the eyes is oc- 
casionally done by some irate brother of the profes- 
sion for his adversary, and that the patch over the 
forehead does not exactly indicate whether he is for 
plaintiff or defendant, but is rather a sign of having 
met with some intricate problem in the course of his 
legal peregrinations. This absurd habit in Regulus 
proceeded from that high veneration he paid to elo- 
quence, while in the advocate of modern days it pro- 
ceeds too often from his devotion to another kind of bar 

—the resort of the vulgar herd. Pliny tells us that 

‘advocates took more pleasure in finishing a cause 

than in defending it; and the judges had rather rise 

from the bench thansit upon it.”” In ancient times 
one counsel was allowed on each side; but the number 
was at a later period increased. Cicero defended Ce- 
lius with Crassus; Cornelius Balbus with Pompey and 
Crassus; Sextus with Hortensius and other members 
of the bar. Scaurus had six advocates, Cicero, Hor- 
tensius, M. Marcellus, P. Clodius, Calidius and Mes- 
sala Nigir. There are instances of as many as twelve 
counsel for one party in the same trial. Cicero did not 
approve of so many counsel, it was contrary to the old 
customs of the bar, and attended with great incon- 
venience, and did not contribute much to the success 
of a cause, but rather implied a weakness that re- 
quired bolstering-up. If the accused had no advocate, 
the judge assigned one to act for him. Cicero does not 
speak very flattering of the lawyers of his time, and 
seems to draw quite a distinction between the advocate 
and the business of the orator. While the forms of 
the law (he says) were kept secret, there was a neces- 
sity to apply to those who were familiar with them; 
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but so soon as they became public and began to be 
canvassed and examined, they were found quite 
void of all meaning, but replete with roguery and 
folly; for though our laws abound in admirable insti- 
tutions, yet have the refinements of lawyers perverted 
every thing. They seemed to have paid more atten- 
tion to the technicalities of the law than to the en- 
furcement of its equitable doctrines. There can be no 
dignity nor luster in a science which rolls entirely on 
trivial and empty forms. Cicero was of the opinion 
that a finished orator was superior to the professional 
lawyer, and that a great general ranked the highest in 
dignity. He seemed to place the statesman above the 
jurist. The statesman guides the ship of State and 
saves it from peril when the waves of sedition run the 
highest. The general defends and preserves it from 
its enemies and invaders. When grim visaged war 
puts on his wrinkled front, legal proceedings cease; 
claims are made good not in the ordinary course of 
law, but by the force of arms. The forum must yield 
to the camp; repose to war; the pen to the sword; 
and the shade of retirement to the scorching rays of 
the sun. We must make some allowance for Cicero’s 
exaggeration, as he was rallying the profession of Sul- 
picius as trifling and contemptible, and the principles 
of Cato as absurd and impracticable in such perilous 
times, and defending a man of military education just 
at the crisis of Cataline’s conspiracy, when Murena’s 
aid was so needed in Rome’s most critical condition. 
For some centuries after the foundation of Rome the 
profession of an advocate was not known. All mat- 
ters as well as those of a legal nature were discharged 
by the patricians, who were of the learned and higher 
order of citizens, and they derived no remuneration 
for their forensic services, beyond that usual service 
which every client owed to his patron. After the an- 
cient institutions were modified and the law became 
a complicated and difficult science, and was studied as 
such by a class of men who devoted their whole time 
tojit and to pleading, this class were awarded by 
their clients with presents for their services. This 
practice having been regarded as an abuse, a law was 
passed by the Tribune Cincius prohibiting any one 
from taking money or gifts for pleading causes; but 
this law was but slightly regarded, and the opinion 
gained ground that any person who had devoted him- 
self to the profession of the law and the practice of 
pleading ought to be entitled to remuneration for his 
services. Under the republic some of the advocates 
received very large fees. M. Licinius Crassus, whose 
fortune was said to exceed three millions sterling, ex- 
acted exorbitant fees from his clients; and the same 
charge has been made against Clodius and Cicero. 
Although Cicero boasted of his respect for the Cin- 
cian law, he is strongly suspected of not having put into 
practice the principles which he professed. He received 
from Publius Sylla, then under impeachment, 1,000,000 
sesterces, about £8,000, for his forensic services, with 
which he purchased a house, and received it under 
the disguise of a loan. It is well to look with charity 
on imperfect man, but history demands more aceu- 
racy than either Forsyth or Middleton are willing to 
accord when they hold Cicero up as a model of purity 
and disinterestedness. I would not be understood 
that Cicero would accept a bribe, or allow his political 
conduct to be wholly influenced for his regard for 
money; but he undoubtedly did receive presents from 
foreign suitors, and of very large amount; and his 





political career was not altogether of that high, noble 
and disinterested patriotism, yet we find him on oc- 
casions among the foremost men of his time, battling 
corruption and conspiracy against the State, and rising 
to a sublime height of noble and lofty patriotism. 
Another way they had of recompensing in those days 
the member of the bar was by legacies left to them by 
their clients in their testaments. These bequests were 
considered honorable when they were not obtained by 
fraud or undue influence. Cicero boasts in his second 
Philippic that he received upward of 20,000,000 ses- 
terces, £178,000, from legacies left him by his friends. 
And yet he borrowed without scruple. Befvre he 
went to Cidicia as proconsul, Cesar lent him £7,000, 
and the purse of Atticus was always open to him. In 
the case of Small v. Atwood, Sir Thomas Wild, after- 
ward Lord Truro, received £8,000, which nearly cor- 
responded with the amount received by Cicero. It is 
stated by M. Berryer that Gerbier, an eminent French 
advocate of the eighteenth century, received from a 
French colonial governor a fee of 300,000 francs, or 
£12,000 sterling. The Emperor Claudius declared that 
no fee should exceed £80. Trajan amended the law 
so that no fee should be received till after judgment. 
This was intended to put a stop to any fraudulent 
abandonment of a cause by those who were paid their 
fee in advance. This restraint was subsequently re- 
moved by Justinian. I can see no objection to emi- 
nent counsel receiving large fees provided there is an 
understanding with their clients. There is a passage 
in the Digest which mentious a hundred aurei as the 
lawful amount of honoraries to be awarded in a cause. 
An aureum at this time was about 17 shillings 8 
pence. Under Constantine advocates were prohibited, 
under penalty of being disbarred, from making any 
bargains with their clients for acquiring any portion 
of what they might gain by the lawsuit, which was 
called ‘‘ pactwm de quota litis.”” In most countries 
where the Roman law has been introduced, a similar 
regulation exists in order to maintain the honor and 
integrity of the legal profession. After the pleading 
at the bar became fully recoguized as a profession, the 
right of advocates to pecuniary remuneration was 
established. The fee was merely an honorary consid- 
eration, and not paid in the name of hire, but as a re- 
ward for services which could not be properly esti- 
mated, and the advocate could not prosecute for pay- 
ment these honoraries under the ‘* actio locati,’’ or ac- 
tion for services, or the ‘‘ actio mandate,” for reward; 
but from the time of Alexander Severus they might 
recover by means of an “ extruordinaria cognitio,” or 
judgment of the magistrate. Under the ancient laws 
aud decisions of France an advocate could not recover 
his fees by an action, but according to the later juris- 
prudence of the Parliament of Paris and the actual 
discipline of the bar in force before the republic, no 
advocate was permitted to institute such an action. 
In England, barristers were held to exercise a profes- 
sion of an honorary character, and cannot, therefore, 
maintain an action for remuneration for services un- 
less by agreement. I may have dwelt on this part of 
our subject rather long, but 1 thought it might be of 
some interest to the profession. The age which a per 
son was competent to be admitted at the Roman bar 
was fixed at 17 years by the pretor and was confirmed 
by Justinian. Although women were permitted to 
plead their own causes, they were not, however, al- 
lowed to plead or act for others. The boldness and 
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impudence of Caia Afrania, as well as her violent 
speeches, led to an edict prohibiting females from 
pleading in the courts. This edict finally passed into 
the Pandects. Law was taught in about the same way 
as it is now in our law schools, by professors who lec- 
tured on its various branches. There were two cele- 
brated schools of law, one at Constantinople and the 
other at Berytus. Theophilus was professor at Con- 
stantinople; he took part in the compilation of the 
Code, Digest and Institutes. His Greek paraphrase 
of the Institutes is a valuable contribution to the pro- 
fession. Dorotheus lectured at the school at Berytus, 
and also assisted the Emperor Justinian in his great 
work. Julian, their successor, distinguished himself 
as the author of the abridgement of the Novelle in 
Latin. In the classical period the study of the law 
depended on the diligence of the student, who at- 
tached himself to some jurist as a master, and derived 
his instruction by hearing his opinions and observing 
his manner of conducting causes. Under the empire, 
besides combining theoretical and practical instruc- 
tion, they laid great stress upon teachings by lectures 
and the reading of legal works, which at this time 
had greatly multiplied. This was Labeo’s method of 
instruction, who divided his time between literary 
labors and study in the country, and reading with the 
students in town. Labeo and Capito were rivals in the 
teaching of the Roman law. They differed quite as 
much in their politics as in their jurisprudence. La- 
beo was a staunch republican and Capito an aristocrat. 
Capito was a conservative and Labeo an innovator. 
The one accepted the existing state of things—the 
other aimed at originality and opened new fields in 
the discovery of the law. The one was satisfied with 
being led —the other asserted his independence both 
in science and politics. The one devoted himself to 
the generally accepted traditions in jurisprudence — 
the other brought to the pursuit of his study the 
whole resources of science and philosophy, and as a 
matter of course his views of things were comprehen- 
sive and liberal. On controverted points each school 
maintained its peculiar opinions. The teachers of 
law in these days had no fixed fees or salaries, but 
were supported by sums given to them by their appre- 
ciative pupils. Under Justinian students were obliged 
to study five years and pass a public examination. 
During the first year they were obliged to study the 
Institutes and first portion of the laws called by the 
Greeks Ppara, the preliminary books of the Digest, and 
the students were called ‘ Justinianini novi,’’ in 
honor of Justinian. The second year they were called 
** Edictales,”’ students of the Edicts. The third year 
they were instructed in the works of Papinian, from 
whom they were called “ Papinianists.’”’ During the 
fourth year, in the place of the responsa of Paul, they 
read portions of the Digest, and preserved the name 
derived from the Greek Avras, “‘ licentiates.”’ The fifth 
year they devoted themselves to the thorough under- 
standing of the constitutions contained in the Code, 
and enjoyed the name of “ Prolytae.”” From Con- 
stantine to Justinian the bar was divided into two 
classes, the advocates in practice and the supernu- 
meraries. The number of practicing advocates were 
fixed in each tribunal, and new members were only 
received from the supernumeraries when vacancies oc- 
curred. From the works of Cicero, Quintilian and 
Pliny, we are able to form a general idea of the style 
of speaking that prevailed at the Rome bar for 





several centuries. Cicero, in his account of the 
orators of Rome, does not go further back than Cor- 
nelius Cethegus, who was a contemporary of the poet 
Ennius, though his manner was simple, he was a most 
persuasive speaker. After him, in order of time, came 
Cato the censer who, as a speaker, was concise, pointed 
and forcible. He was the first at Rome who laid 
down some rules of eloquence; was simple in his habits, 
austere in his manners, and remarkable for his intel- 
lectual combativeness. He was a perfectly original 
genius, self-educated and possessed a wonderful power 
of acquiring knowledge. He was historian, orator, 
moralist and lawyer; and whatever he undertook he 
handled with a master hand. Between the death of 
Cato and the birth of Cicero, there was a period of about 
40 years, during which time the eloquence of the Roman 
bar made rapid progress, owing chiefly to the influence 
of the literature and philosophy of Greece, which en- 
larged the boundaries of human knowledge, and im- 
proved the taste and judgment of the Roman lawyers. 
The most distinguished advocates of this period were 
Lucius Lucinius Crassus and ‘Marcus Antonius, the 
grandfather of the triumvir, and who Cicero asserts 
raised eloquence to the same level which it attained in 
Greece. Although Crassus was a great lawyer and 
successful pleader, yet he established his reputation by 
a political speech. Antonius was greater as a judicial 
than as a deliberative orator; he was indefatigable in 
the preparation of his cases and made every point tell. 
Messala informs us that Cicero stood at the head of 
the Roman bar—that he left Calvus, Assinius and 
Cesar, Celius and Brutus, at a distance; all of them, 
superior not only to every former age, but to the whole 
race that came after them. Calvus was clear and 
nervous, Asinius more open and harmonious, Cesar is 
distinguished by the splendor of his diction, Celius by 
his caustic severity, and Brutus by his gravity. Hor- 
tensius was a contemporary of Cicero and his rival. He 
was admitted at the bar at 19 years of age, and at this 
time he ranked quite high asa pleader. His language 
was splendid, warm and animated, and he was lively 
and pathetic. His memory was so retentive that he 
was able to repeat his compositions without even re- 
ferring to his notes. Passionately fond of his profes- 
sion, he used every means to make himself mas- 
ter of his art. He stated his points with great clear- 
ness and accuracy and with an eloquent show of 
words; his voice was sweet and sonorous, and his 
words flowed like a copious stream. Notwithstanding 
his musical voice and the gracefulness of his style of 
delivery, and all the attractiveness of his composi- 
tions, he always kept in mind that these were useless 
ornaments, unless he had prepared his subject thor- 
oughly and was master of all its details, dividing and 
parceling it out with great exactness. His style par- 
took more of the Asiatic diffuseness than Attic close- 
ness. He paid scrupulous regard to his attitude, his 
gestures and the arrangement of his toga. Roscius, 
the actor, is said to have followed him into the forum 
to take lessons in his own art. According to Quintil- 
ian, Calvus was preferred by some to all the orators 
of his time. His manner was grave and solid, and his 
style was chaste and, at times, quite animated. To 
be thought a man of Attic eloquence was the height 
of his ambition. Ascinius Pollio was a scion of a 
noble stock, and was distinguished in his youth for his 
wit and sprightliness, and at the age of 22 was the 
prosecutor of Cato. Of all the eminent advocates he 
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was considered the most happily endowed with the 
power of speaking on an emergency with unpre- 
meditated eloquence. If success is any criterion 
of a great orator, Cicero was most successful. If 
the end of oratory is to convince and persuade and 
to carry your hearers with you, Cicero possessed this 
faculty to aremarkable degree. If to mould senates 
to his will, to carry conviction to the mind of judges, 
and compel conspiracy to stand aghast, Cicero was 
most powerful as an orator. It is said that the faults 
of his style contributed to his success. If he had more 
of the Attic in the style of his oratory than the Ori- 
ental, we should have liked him better. It may be 
safe to study him, but not to follow him. Quintilian 
candidly acknowledges that although it was hardly 
possible to have added any thing to his eloquence, 
something might have been retracted from it. He 
was the acknowledged head of the Roman bar. The 
following poetic compliment was paid to him by Lau- 
rea Tullus, one of his freedm¢ a: 


“ Father of eloquence in Rome, 
The groves that once pertained to thee, 
Now with a fresher verdure bloom 
Around thy famed Academy. 


“ Vetus at length this favored seat 

Hath with a tasteful care restored ; 
And newly at thy loved retreat 

A gushing fount its stream has poured. 


“ These waters cure an aching sight ; 
And thus the spring that bursts to view 
Through future ages, shall requite 
The fame this spot from Tully drew.” 


Pliny, the younger, and Apuleius were the last known 
representatives of the Roman bar, and after them 
forensic pleading as an art disappered before the 
science of jurisprudence. The former tried to re- 
store a portion of its ancient glory. He was a pupil 
of Quintilian and began to speak in the forum at 19 
years of age, and was frequently employed as an ad- 
vocate before the court of the Centumvirs as well as 
before the Roman Senate, and arose to a high position. 
His speech in favor of Accia Variola, a noble lady, dis- 
inherited by her father, was his master-piece. While 
we may derive many advantages in studying the vari- 
ous characteristics of the style of the great orators of 
ancient Rome, it is not in our day so desirable to pos- 
sess all the perfections which Cicero and Quintilian 
and others required of an orator, I do not consider the 
highest order of eloquence to be the principal qualifi- 
cation of alawyer. There are but few occasions that 
call itin demand. The young advocate should learn 
to conduct a suit with skill and ability, to prepare the 
pleadings in proper form, and state all the facts of his 
case in their natural and chronological order and with 
clearness and accuracy. And at the bar to learn to 
handle his cause with coolness and judgment, and en- 
deavor to seize well the points on which it hinges, and 
learn to express himself in well chosen language, sen- 
tentious rather than redundant and copious, support- 
ing his argument with pertinent reasons and precise 
and well chosen authorities. I should rather urge 


upon the young advocate to reverse the rule of Cicero, 
who places eloquence first and then some knowledge of 
the law, and insist that he should be learned in the law 
and practice and moderately eloquent; more a dialec- 
tician than a rhetorician, and a man of business and 
judgment than of great and long discourse. 








THE LIABILITY OF PRINCIPAL AND AGENT 
UPON BILLS AND NOTES. 


By F. P. M. 
IV. 


N Hicks v. Hinde, 9 Barb. 528; 6 How. 1 (Special 
Term), the defendant drew a draft on his principal, 
for rent due from the principal to the plaintiff, and 
signed it ‘‘ J. Hinde, agent,’’ and was accepted by the 
principal. The three parties were together at the time 
the draft was given and received by the plaintiff; he 
knew that Hinde was Beardsley’s agent, and that he 
was authorized by him to draw the draft as his agent, 
and that he signed it assuch agent. Paige, J., held 
that the drawer of a bill of exchange is, like an in_ 
dorser, considered as a surety, and may, like an in- 
dorser, add to his signature restrictive or qualifying 
words, to exempt himseJf from personal liability, 
and “that the addition of the word ‘agent,’ as was 
held in Mott v. Hicks, is equivalent to a declaration 
that he would not be held personally responsible on 
the draft.’”’ He distinguished Pentz v. Stanton, 10 
Wend. 271, on the ground that the principal was not 
disclosed to the vendor, by the agent, at the time of 
the purchase of the goods and giving of the draft, and 
that .the agent was, therefore, held personally liable. 
But the learned judge misunderstands that case; the 
action was against the principal, not the agent, and he 
was held not liable on the draft, not because his name 
was not disclosed at the time it was given, for that 
would be entirely immaterial to the question of his 
liability, but because his name did not appear upon it 
as a party to the bill, and of consequence the agent was 
liable as the drawer, not because of his failure to dis- 
close his principal, but because the bill was drawn in 
his name. These two decisions are directly opposed 
to each other. The rule to be deduced from the latter 
case may be stated thus: Where a bill of exchange is 
drawn by a party in his own name, with the word 
“agent’’ added to his signature, he may exonerate 
himself from liability by proving that he drew it, with 
the knowledge and understanding of the payee, in his 
representative, and not in his individual, capacity, and 
that the word “agent ’’ was intended to designate the 
capacity in which he acted. The learned judge also 
said, but did not place his decision on this ground, 
that ‘“‘ there are some cases of ambiguities, where the 
words are equivocal, but which admit of precise and 
definite application by resorting to the circumstances 
under which the instrument was made. In such cases 
parol evidence is admissible, of the circumstances at- 
tending the transaction.’’ And he cited 9 Mass. 55, 
and 11 id. 31, in which parol evidence was held admis- 
sible to show that an absolute acceptance and an in- 
dorsement were intended to be conditional and restrict- 
ive. See, also, Dessan v. Bours, McAll. 20. 

Babcock v. Beman, 11 N. Y. 200; S. C. (below), 1 E. 
D. Smith, 593, was an action by the indorsee against 
the defendant as indorser of a note, which was made 
payable to him as ‘“ R. Beman, Treas.,’’ and {indorsed 
by him as ‘‘R. Beman, Treasurer.”” The answer al- 
leged that the defendant was the treasurer of a corpo- 
ration by the name of the Union Manufacturing Com- 
pany, and as such had authority to receive the note 
and to indorse it to the plaintiffs, of which they had 
notice; that the company was indebted to the plaintiffs 
for goods sold; that the defendant, having received 
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the note as treasurer of the company, indorsed it as 
treasurer, and not individually, and that the plaintiff 
received it as an obligation of the company, on ac- 
count of said debt, and not otherwise. Demurrer. 
Denio, J. ‘‘ The indorsement of a promissory note or 
bill of exchange effects two different and distinct pur- 
poses. It isa present transfer and assignment of the 
paper to the indorsee, and an executory contract by 
which the indorser agrees, upon certain conditions, 
to pay the amount of the note or bill himself. There 
can be no regular indorsement which does not ipso 
facto transfer the paper; but it is not absolutely es- 
sential that it should also contain the collateral con- 
tract. The question is whether this was a qualified 
indorsement, passing, as it clearly did, the interest in 
the note, but without any other contract on the part 
of the defendant.”’ He then said that the question 
was decided against the plaintiffs in Mott v. Hicks, 
and he approved of that decision. ‘‘ It has been held 
that an indorsement of a note to the cashier of a 
moneyed corporation, by adding the word ‘ cashier’ to 
his name in the indorsement, is a transfer to the cor- 
poration, where that was the design of the transac- 
tion. 1 Denio, 608. So, this note before the indorse- 
ment may be considered as having been the property 
of the corporation, it being substantially averred that 
such was the nature and intent of the transaction 
upon which it was given. The case of Mott v. Hicks 
is, therefore, a direct adjudication upon this very 
point.”” We deny that Mott v. Hicks is an authority 
on the point that the note was, before the indorse- 
ment, the property of the company, since the note 
was made by the company itself, payable to the agent 
individually. Ingraham, J., in the court below, said: 
‘*Where the note is made payable to an individual, as 
an officer of the corporation, a different rule has been 
applied. Such a note, without any indorsement from 
the payee, has been held to be the property of the cor- 
poration of which he was the officer. 3 Barb. 523. If 
this rule is correct, then it follows that a transfer of 
such property in the note, by the agent of the corpo- 
ration to whom it is made payable, in his name as such 
agent, when the principal is known to the indorsee, 
can only operate as a transfer of such interest. * * * 
The blank indorsement upon the note must be filled 
up, according to the facts admitted to be known and 
agreed upon between the parties, namely, that the 
owners of the note transfer it to the plaintiffs by their 
agent in the same manner as that in which they re- 
ceived it.” 

In Bowne v. Douglass, 38 Barb. 314, Ingraham, J., 
in delivering the opinion of the court, said: “ The de- 
fendant is sued as the indorser of a promissory note 
made payable to his order as ‘ assignee,’ and indorsed 
by him in these words: ‘C. Douglass, assignee.’ The 
note was received by him in payment of a note be- 
longing to him as assignee of Thomas Douglass. The 
only question in the case is as to the liability of the 
defendant as indorser. Where a person signs a note 
as maker, the addition to his name of any special char- 
acter in which he may be acting does not relieve him 
from personal liability as maker, but such addition is 
considered merely as descriptio persone, and not as 
limiting or restricting the maker’s liability. 4N. Y. 
208; 17 Wend. 40. And so, where a bill is drawn on 
an individual with the addition of such an employ- 
ment, and he accepts the bill in the same form, he is 
liable. And the same rule is applicable to the case of 


one who indorses paper, although he adds a special, 





character to his signature, when the note was not made 
payable to him in that capacity. Ticknor v. Allen, 3 E. 
D. Smith, 561. [This last proposition is directly op- 
posed to the decision in Mott v. Hicks, which the 
learned judge afterward approves as being the same 
in principle as the case before them.] In such a case 
the indorsement is the same as making a new note; 
and the holder has no knowledge (?) that the note is 
held for any other purpose than that of the individual 
indorsing it. But where the note is made payable to 
any one in such qualified character, and he indorses it 
in the same way, a different rule prevails. Such in- 
dorsement does not make him personally liable, but 
operates to transfer the title to the note.’”’ He cited 
Babcock v. Beman; Hicks v. Hinde, and Bank of Gen- 
esee v. Patchin Bank, 19 N. Y. 312, per Denio, J. 
Whether the plaintiff had any knowledge or under- 
standing as to whether the defendant did or did not 
intend to bind himself, does not appear. This decis- 
ion casts the burden of proof on the plaintiff. 

The opinion of Welch, J., in Collins v. Buckeye State 
Ins. Co., 17 Ohio St. 224, may be appropriately quoted 
here: ‘‘The cases cited, in which the agent was held 
not liable, appear to be those where he was sought to 
be charged as indorser of negotiable paper, or, which 
is much the same thing, as drawer of bills of exchange. 
Where an agent has the legal title to note or bill, his 
indorsement is indispensable to pass that title. The in- 
dorsement, like a deed, is a simple transfer of title. The 
liability of the indorser arises, mainly, outside of the 
indorsement. That liability may be changed without 
changing the indorsement itself. It is a mere implica- 
tion of law, arising upon the indorsement. No ques- 
tion of the admissibility of parol evidence is involved 
in such cases. For, whether the law casts the implied 
liability upon the agent, who has a mere legal title, or 
upon the real equitable owner of the note or bill, in 
either case the written contract, the indorsement, 
stands unchanged by the proof. The same reasoning 
applies, in a sense, to the drawing of a bill of ex- 
change, by an agent, upon funds of the principal 
standing in the agent’s name. The bill is a transfer of 
the funds, and the liability is an implication of law.” 

Randall v. Snyder, 1 Laus. 163, was an action by the 
payee to charge the defendant as maker of a non- 
negotiable note, in these words: ‘‘I promise to pay, 
as President of the Transit Oil and Mining Co., $200, 
to Randall. (Signed) A. Snyder, President of the 
Transit Oil and Mining Co.’”’ Evidence was admitted to 
prove that the defendant gave the note in his represen- 
tative capacity as president of the company, with no 
intention of binding himself individually; that he 
had full authority to give it, and that the plaintiff re- 
ceived the same with knowledge of these facts. Rath- 
bun v. Budlong, supra, followed. It seems that it was 
prima facie the note of the defendant, and the burden 
of proof was upon him. Barker, J., delivered the 
opinion. 

In Pumpelly v. Phelps, 40 N. Y. 67, the defendant 
was held liable upon a contract made by him, with the 
word “trustee ’’ added to his signature, but he had no 
authority to bind his principal. 

In Snelling v. Howard, 51 N. Y. 373, the defendants, 
the firm of J. H. & Son, were agents for five steam- 
ships, forming a line to California, having different 
owners, and each receiving the profits of its own 
labors, and being charged with its own expenses. They 
purchased coal for the use of said ships, giving the 
firm notes therefor, which were indorsed to the plain- 
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tiff. Held, that defendants were liable, both because 
there were no principals behind to whom plaintiff 
could look for the payment of these notes, and be- 
cause they gave their firm notes with nothing upon 
them to indicate that they did not assume a personal 
responsibility. 

In Orchard v. Binninger, 51 N. Y. 652, the action 
was upon the following contract: ‘‘ Received from D. 
Harris his four notes for $2,000 each, for which we 
have given $10,000 of Suffolk Bank stock, upon the re- 
turn of which to us we will return to him at maturity 
the above-described notes. A, B and C, Special Com- 
mittee.”’ Plaintiff claimed as assignee of Harris. De- 
fendants alleged that they signed the agreement not 
in their individual capacity, but as a committee of the 
National Exchange Bank, to the knowledge of Harris, 
and with the understanding upon his part that they 
were not to be personally bound. Evidence was given 
tending to show that defendants were appointed a 
committee of the National Exchange Bank with power 
to make such an arrangement on behalf of the bank; 
that Harris, who was a director of said bank, knew of 
it. Held, that defendants were personally liable upon 
the contract, and whether they were appointed such 
committee with knowledge of Harris to contract for 
the bank, or whether they intended simply so to con- 
tract was immaterial, inasmuch as they did not carry 
out their authority or their intent, but executed an 
agreement which imposed no liability upon the bank, 
but simply a personal liability upon themselves; that 
plaintiff could not be deprived of his remedy in con- 
sequence of defendants’ mistake as to the legal effect 
of the instrument without avy fault or fraud upon his 
part. No opinion reported. 

In Bellinger v. Bentley, 4 T. & C. 71, the defendants 
were the trustees of a manufacturing corporation, and 
entered into articles of agreement with the plaintiff, 
for the manufacture of cheese at the factory of the 
company. The agreement was “ between A, B and C, 
trustees of the Utica Cheese Manufacturing Com- 
pany,’ and was signed by them without any addition 
to their signatures. It was held that evidence of the 
facts and circumstances were admissible for the pur- 
pose of exonerating the defendants from personal lia- 
bility. 

Hood v. Hallenbeck, 7 Hun, 362, was an action by 
the indorsee of a note in this form: ‘* We promise to 
pay to the order of P. Bachman.’’ Signed by the de- 
fendants with the words ‘“‘ Trustees of St. John’s Ev. 
Lutheran Church, Hudson, N. Y,” added to their sig- 
nature, and stamped with the corporate seal of the 
corporation. It was given foradebt from the corpo- 
ration to the payee, who was also one of the trustees. 
Held, that the note, prima facie, created a personal 
obligation against the makers; but that evidence of 
the facts and circumstances under which it was given, 
with a view to determine whether it was intended by 
the parties that they should assume a personal lia- 
bility, was admissible. Held, also, that the plaintiffs 
stood in no better position on this question than would 
the payee, inasmuch as the note, on its face, disclosed 
the fact that this defense here interposed existed, or 
that the proof to establish it was admissible. Held, 
also, following Brockwuy v. Allen, 17 Wend. 40, that 
the trustees were, in fact and in law, the corporation, 
the very act of giving the note operated as a declara- 
tion that they acted as such. Bockes, J., delivered the 
opinion. 





In connection with this subject, the case of Wake v. 
Harrop, 1 Hurlst. & Colt. 202, should be mentioned and 
remembered. It was there decided, that where a de- 
fendant, on the face of a written instrument, had con- 
tracted as a principal, it was competent to him to 
show that in fact he signed as agent for a third party, 
named in the instrument, and that the plaintiff ver- 
bally agreed that he should not be responsible as prin- 
cipal, and is inequitably taking advantage of a mistake 
in drawing the instrument, so as to make the defend- 
ant personally liable. 

In Hubbard v. Gurney, 13 Alb. Law Jour. 267, the 
Court of Appeals held that it is competent for one of 
two makers of a promissory note to prove by parol 
that he signed the note as surety, for the purpose of 
enabling him to interpose the defense that he was dis- 
charged by an extension of time given to the principal 
debtor, with knowledge of the suretyship. ‘The fact 
is collateral to the contract, proving simply the rela- 
tion of the parties.’’ In view of this decision, we think 
the court would hold that, where the word “agent” is 
annexed to an agent’s signature, parol evidence of the 
facts and circumstances would be admissible to show 
the relation of the parties, for the purpose of exon- 
erating the agent from liability upon a non-negotiable 
contract. 

We deduce these conclusions: 

1. That where an agent signs a non-negotiable instru- 
ment in his own name, without therein indicating in 
any way the fact of his agency, parol evidence is ad- 
missible to show that he in fact signed as agent for a 
third person, and thus to charge such third person 
as principal, his name not appearing in the instru- 
ment. Dykers v. Townsend, 24 N. Y. 57; Coleman v. 
First Nat. Bank, 53 id. 388. 

2. But not if the instrument is negotiable, unless the 
agent was specially authorized to sign in that manner. 
Minard v. Mead, 7 Wend. 68 (action by subsequent 
holder to charge the principal as maker of a note). 
Or, unless the principal afterward recognized aud 
adopted it. Lindus v. Bradwell, 5 C. B. 583. 

3. Even though the word ‘“agent’’ is annexed to 
the agent’s signature. Pentz v. Stanton, 10 Wend. 271— 
payee against principal to charge him as drawer of a 
draft. Contra, Green v. Skeel, 5 T. & C. 25— indorsee 
against principal upon a note made by agent with the 
word “agent”? added to signature. But this case 
overruled by Merchants’ Bank v. Hayes, 7 Hun, 530— 
action by indorsee to charge defendants as makers of a 
note signed *‘A, B, Albany, for the estate of L. 
Hayes,” they being the widow and heirs of said 
Hayes; parol evidence held inadmissible to charge 
them thereon. But an indorsement by the cashier of 
a bank, with word ‘ Cash.,” in the indorsement, is a 
sufficient indorsement by the bank. Bank of Genesee 
vy. Patchin Bank, 19 N. Y. 312. But the decisions 
have excepted indorsements from the operation of the 
rule. See post. In this case, written evidence was 
introduced, viz.: an official letter written by the cash- 
ier to the plaintiff, and referring to the draft which 
was indorsed in the letter. 

4. But if the name of the principal and the relation 
of agency is disclosed in the writing, even though it 
is doubtful from the terms of the instrument whether 
the principal or agent was intended to be bound, parol 
evidence of the facts and circumstances under which 
it was given is admissible to remove the doubt, and to 
charge the principal with liability. Thompson v. Tioga 
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R. R. Co., 36 Barb. 79; and see Olcott v. Tioga R. R. 
Co., 27 N. Y. 546; Barker v. Mechanics’ Ins. Co.,3 
Wend. 94; and it seems De Witt v. Walton,9 N. Y. 
571, are inconsistent with subsequent decisions. These 
two cases require that the instrument should express 
in terms that it is executed in the name and in behalf 
of the principal, and if it is not so executed, parol 
evidence cannot be admitted to aid in its construc- 
tion. 

5. That if the principal cannot be charged directly 
upon the bill or note, because his name does not ap 
pear upon it, he is liable upon the original considera- 
tion, provided that the plaintiff has not relied solely 
on the credit of the agent, and elected to hold him as 
his debtor, to the exclusion of the principal. Pentz v. 
Stanton, supra; Conroy v. Port Henry Ins. Co., 12 
Barb. 53; Hildebrant v. Lansing, 9 id. 151; Hyde v. 
Page, id.; Paige v. Stone, 10 Mete. 179; Inglehart v. 
Thousand Island Hotel Co., 7 Hun, 547. 

6. Where an agent executes a written instrument, 
whether negotiable or non-negotiable, in hisown name, 
without thereon stating in any way the fact of his 
agency, he becomes individually liable, nor can evi- 
dence be introduced to discharge him from liability, 
even though he disclosed his principal. This rule is 
well established. Snelling v. Howard, 51 N. Y. 373. 

7. And although the word “agent,” or “special 
committee,” or words of similar import, are added to 
the agent’s signature. See Orchard v. Binninger, 51 
N. Y. 651, and cases below. 

8. But if a bill or note is indorsed with the words 
“agent,” *‘ treas.,’’ or ‘‘ assignee,”’ in the indorsement, 
parol evidence is admissible to show that the indorse- 
ment was intended to be restrictive, or merely to 
transfer the legal title. Mott v. Hicks, 1 Cow. 513; 
Babcock v. Beman, 11 N. Y. 200; Bowne v. Douglass, 38 
Barb. 314; Collins v. Buckeye State Ins. Co., 17 Ohio St. 
224. So, also, if a bill is drawn with the word “‘agent”’ 
added to the drawer’s signature. Hicks v. Hinde, 9 
Barb. 528 (Special Term decision), opposed to Pentz v. 
Stanton. 

9. That if the name of the principal and the rela- 
tion of agency be stated in the writing, but it is doubt- 
ful from the terms of the instrument whether the 
agent intended to bind only his principal, or to bind 
himself for his principal, parol evidence of the facts 
and circumstances under which it was made is admis- 
sible to explain the doubt, and to discharge the agent 
from liability. But he must show a right of action 
against the principal upon the instrument. Rathbun 
v. Budlong, 15 Johns. 1; Palmer v. Stephens, 1 Denio, 
472; Randall v. Snyder, 1 Lans. 163; Bellinger v. Bent- 
ley, 4 T. & C. 71; Hood v. Hallenbeck, 7 Hun, 362; 
Brockway v. Allen, 17 Wend. 40. But compare Moss 
v. Livingston, 4 N. Y. 208. 

10. That where the principal has adopted the name 
of the agent in carrying on business and in signing 
contracts executed in such business, and the agent ex- 
ecutes a contract in his own name, though in the busi- 
ness of the principal, he is not liable to the other con- 
tracting party who had knowledge of the facts, and 
who took the instrument with the understanding that 
the agent was not to be personally responsible. In 
such case, the name of the agent is, in law, equivalent 
to the natural name of the principal. The cases upon 
this point we have previously referred to. 

In conclusion, we hope that this article will prove 
of some value to those who are interested in this sub- 
ject. 





COURT OF APPEALS ABSTRACT. 
ADMISSIONS. 

Of owner of real estute competent against those deriv- 
ing title through him.—The rule that admissions made 
by one having title to real estate, as to such estate, are 
competent against persons subsequently deriving title 
through him, held applicable when the person making 
the admissions had, at the time they were made, al- 
ready agreed to convey the land. Judgment below 
reversed upon another ground. Chadwick v. Fonner. 
Opinion by Earl, J. 

[Decided April 24, 1877. Reported below, 6 Hun, 543.] 
CONTRIBUTORY NEGLIGENCE. 


1. Getting on street car when in motion.—It cannot be 
said as a matter of law that it is always negligent for 
a person to get upon a street car while in motion. (Phil- 
lips v. R. & 8. R. R. Co., 49 N. ¥.177; Morrison v. 
Erie R. Co., 56 id. 302; Mettlistadt v. Ninth Ave. R. R. 
Co., 4 Robt. 377; Burrows v. Erie R. Co., 63 N. Y. 302.) 
Judgment of court below affirmed. Eppendorff v. 
Brooklyn City and Newtown R. R. Co. Opinion by 
Earl, J. 

2. When existence of question for jury.—Plaintiff had 
signaled a street car for the purpose of taking passage 
and the car had been nearly stopped. While it was 
slowly moving plaintiff put his foot upon the step, at 
the same moment the driver of the car, who was look- 
ing at plaintiff, suddenly, and without giving notice, 
let go the brake, causing the car to go forward with a 
jerk, whereby plaintiff's foot was caught and injured. 
Held, that plaintiff was not necessarily guilty of con- 
tributory negligence in getting on the car while in 
motion, and whether he was in fact so was a question 
for the jury. Ib. 

[Decided April 3, 1877.] 
EVIDENCE. 


1. Failure to produce witness: effect of : presumption. 
—In an action against a firm, there was a conflict of 
testimony between plaintiff and one of the partners 
who was called as a witness. The other partner, who 
was cognizant of the circumstances in dispute, was not 
called as a witness by defendant, though he might 
easily and conveniently have been called. Held, that it 
was error to charge that the defendants were bound to 
produce the absent partner, and not having done so 
the jury might infer that his evidence would have been 
prejudicial to them. Reversing judgment below. 
Bleeker, Jr. v. Johnson. Opinion by Allen, J. 

2. Maxim omnia presumuntur contra spoliatorem 
does not apply.—In this case the maxim “ omnia pra- 
sumuntur contra spoliatorem,’’ does not apply. That 
is applied in its rigor to cases of a tortious destruction 
or suppression of documents or other instruments of 
evidence, or resorting to improper means to get or keep 
witness away from the trial. Ib. 

[Decided April 14, 1877.] 

3. Entries in books of a third person when not admis- 
sible.— Plaintiff, a married woman, had testified that 
certain furniture had been purchased by her, and with 
her money, which she gave to her husband to pay for 
it, and that the bills were made out in her name. 
Held, that entries in the books of the merchants sell- 
ing the furniture wherein it was charged to the hus- 
band, were inadmissible against plaintiff. Judgment 
below affirmed. DeWolf v. Williams. Opinion by 
Earl, J. All concur. 

4. Ownership question of fact.—After plaintiff had 
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testified as to her owning and purchasing certain furni- 
ture, she was asked by her counsel, ‘‘ Whose was the 
property in the house 516 Pacific street?”’ Held,a 
question of fact, and not objectionable on the ground 
that it was a question of law. Ib. 

[Decided April 27, 1877.] 


HUSBAND AND WIFE. 

When husband not liable for necessaries furnished 
wife.—Defendant’s wife, at the solicitation of plaintiff, 
her mother, left defendant without justifiable cause, 
and against defendant’s will went to live with plain- 
tiff. Subsequently the wife commenced proceedings 
for divorce from defendant. She made no application 
for alimony pendente lite, but subsequently procured a 
decree of divorce with alimony payable from the com- 
mencement of the suit therefor. Held, that in the 
absence of a promise to pay therefor, defendant was 
not liable to plaintiff for either board or necessaries 
furnished the wife either before or after the com- 
mencement of the suit for divorce. Judgment below 
affirmed. Catlin v. Martin. Opinion by Allen, J. 
(Decided April 24, 1877.] 

MORTGAGE. 

1. Assignee takes subject to equities between original 
parties.—Plaintiff executed and delivered a bond and 
mortgage to R. as an accommodation to be used as 
collateral security for the payment of a note which R. 
contemplated getting discounted at a bank, and under 
an agreement not to have the mortgage recorded. R. 
failed to procure the discount, and plaintiff repeatedly 
requested the return of the bond and mortgage which 
R. from time to time promised. Defendant pur- 
chased the bond and mortgage from R. Held, that R. 
had no title to the bond and mortgage, and could not 
transfer same to defendant. (McNiel v. Tenth Nat. 
Bank, 46 N. Y. 325; and Moon v. Metropolitan Nat. 
Bank, 53 id. 41, distinguished.) Judgment below 
affirmed. Davis v. Beckstein. Opinion by Church, 
C. J. 

2. When estoppel operates.—It is only where the 
owner of a non-negotiable chose in action, by his own 
affirmative act, has conferred the apparent title and 
absolute ownership upon another, upon the faith of 
which the chose in action has been purchased for 
value, that he is precluded from asserting his real title, 
and this conclusion was arrived at by the application 
of the doctrine of estoppel. Ib. 

(Decided April 27, 1877.) 
NEGLIGENCE. 

1. Of municipal corporation when question of fact for 
jury.— In an action against a municipal corporation 
for an injury caused by a defective sidewalk, whether 
and to what extent the sidewalk was out of repair and 
whether it had been out of repair under such circum- 
stances and for such a length of time that the defend- 
ant ought to have known that it was dangerous, and 
was negligent in not repairing it, there being evidence 
upon those matters, held to be questions of fact for the 
jury, and their decision final in this court. Judgment 
below affirmed. De Forest v. City of Utica. Opinion 
per Curiam. 

2. Evidence: expert testimony.— Plaintiff, a woman, 
at the time of the accident was pregnant; she testified 
that, when it occurred, she felt as if her “inwards 
turned upside down.”’ A physician testified that the 
accident might have caused malposition of the child 
in the plaintiff's womb, and at her confinement mal- 
position was found to exist. Held, that this question 





to the physician and auswer was proper and compe- 
tent: Q. ‘* Did the malposition of the child cause the 
mother any more painat birth than if the child was 
in its natural position?’’ A. ‘“ Yes.’’ Ib. 
(Decided April 7, 1877.] 

NEW YORK CITY. ' 

Power of common council as to leases on behalf of 
city: ultra vires.—The only limitation to the power « 
common council of New York to lease lands belonging 
to the city and to rent premises for city purposes is 
imposed by section 18 of chap. 335 of the Laws of 1873, 
where it is enacted that they shall have no power to 
take or wake a lease of any real estate or franchise 
save at a reasonable rent and for a period not exceed- 
ing five years. The prohibition is absolute as to the 
time, and a lease for more than five years would be 
ultra vires. But as to what is a reasonable rent the 
common council have the discretion to determine, 
and while leases made by them, on behalf of the city, 
may be attacked for fraud, of which a rent grossly 
disproportionate to the premises rented might be evi- 
dence, it could not be attacked on the ground that the 
lease was ultra vires, because the rent was not reason- 
able. Judgment of court below affirmed. Schank, 
executrix, v. Mayor, etc., of New York. Opinion by 
Allen, J. 

(Decided April 27, 1877.] 
SLANDER. 


1. Repetition of slanderous charge may be given in 
evidence.— In an action for slander the complaint con- 
tained but one count. Held, that proof of a second 
conversation before the commencement of the ac- 
tion, in which the same charge contained in th 
count was re-asserted, was admissible to show the mv 
tive of defendant and the extent of the injury doi: 
by him. Judgment of court below affirmed. LDistii 
v. Rose. Opinion by Church, C. J. 

2. Rule as to when repetition of slander is admissi- 
ble.—It is settled in this State that in such a case 
(1) It is competent to prove the speaking of the same 
words, charged in the complaint, at a period so long 
prior that the statute of limitatious would be a bar to 
an action therefor. (2) A repetition of words im- 
puting the same charge alleged in complaint to have 
been made, may be proved to have been spoken at any 
time before the commencement of the action, but not 
words imputing a different charge. (3) Nor can the 
same words be proved to have been uttered after the 
commencement of the action. 

3. Justification not established by proof: effect of fail- 
ure to prove.— Under the Code, although the justifica- 
tion of a slander is not sustained, yet the facts ad- 
duced for that purpose may be used in mitigation of 
damages, if they tend to show good faith or a belief in 
the truth of the words uttered. But when there is a 
total failure of proof tending in this direction, and the 
circumstances evince malice in reiterating the slander 
in the pleadings, it is allowable for the jury to take that 
circumstance into consideration. Ib. 

[Decided March 20, 1877.] 
TRUSTS. 

Mortgagee in possession: when liable for rents and 
profits.— Defendant held salt block No. 140 in Syra- 
cuse, beloning to plaintiff, as security for existing and 
future indebtedness. By a scheme for the organiza- 
tion of the Onondaga Salt Co., the company was to 
take leases of salt blocks at a certain rent, the stock 
of the company was to be allotted to the owners of 
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the blocks, and they were to be allowed the privilege 
of manufacturing. The leasing subscribing for stock 
and manufacturing were not to be obligatory, neither 
was one dependent upon the other, but persons could 
do either, though it was expected and the success of the 
scheme was dependent upon a general compliance upon 
the part of owners of blocks with the plans adopted. 
Defendant owned other salt blocks, he subscribed 
for shares and received large dividends. There were 5l 
shares of stock allotted to the block in question. Held, 
that there was sufficient to justify the presumption 
that he subscribed for the stock allotted to the block, 
and did so as mortgagee in possession, and he 
was held liable to account for the profits of 51 shares 
of stock. Affirming judgment below. Chapman v. 
Porter. Opinion by Church, C. J. 

(Decided April 10, 1877.] 

——_+-—___—_ 


NOTES OF RECENT DECISIONS. 


Bond for appearance at hearing: condition fulfilled 
by appearance of defendant: new bond requisite if hear- 
ing adjourned.—A defendant arrested under the act 
of 12th of July, 1842, gave bond for his appearance at 
an adjourned meeting before a justice. At that meet- 
ing he appeared and was present until late in the eve- 
ning, when the justice adjourned the hearing until the 
next morning. During the night the defendant ab- 
sconded. Held, that the condition of the bond had 
been fulfilled by the appearance of defendant at the 
hearing, and that the bond, therefore, was not forfeited 
by his failure to appear the next morning. Sup. Ct., 
Pennsylvania, March 6, 1877. Noble v. Long (W. N. 
Cas.). 

Carrier of passengers: limitation of liability.—A lim- 
itation of liability by a carrier by water put on a pas- 
senger’s ticket, will not bind the passenger without 
proof of notice to him of such limitation, apart from 
the words on the ticket. Sup. Ct., Quebec. Wood- 
ward v. Allen (21 L. C. Jur. 17). 

Contempt of court: what constitutes. —For sneering, 
insulting and disrespectful language used by an attor- 
ney to a judge, before whom a matter is pending, con- 
cerning such matter and the judge’s ruling thereon, 
the attorney may be punished by a fine, as for a con- 
tempt. Such language as the following, coming from 
an attorney to a judge in a matter still pending before 
him: ‘The ruling you have made is directly contrary 
to every principle of law, and everybody knows it, I 
believe;”’ and that it is “‘my desire that no such 
decision shall stand unreversed in any court I practice 
in,” is insulting and disrespectful. Sup. Ct., Kansas, 
Jan. Term, 1877. Inre S. D. Prior. 

Contract: breach of contract for theatrical perform- 
ance.—Where theatrical managers engage a dancer in 
a certain position, but when she is to perform they 
give her a lower position, she canuot be compelled to 
take the part, but may consider the contract forfeited, 
and sue the managers for whatever loss she may have 
sustained. Philadelphia Com. Pleas, May 19, 1877. 
Rosarie v. Kiralfy. 

Devise: vested and contingent interest: remainder: 
executory devise: base fee.—A testator devised his plan- 
tation to three of his children, A, B and C, their heirs 
and assigns, and in case eitlier should die without leav- 
ing lawful issue to survive them, then the share of such 
child to be equally divided between the survivors and 
a fourth child of the testator, their heirs and assigns, 
share and share alike. A executed to B a deed pur- 





porting to convey the whole plantation; afterward A 
died, leaving issue. Held, that each of the three chil- 
dren took a base fee in the land, with an executory 
devise over to their issue, in the nature of a cross 
remainder, and that as the deed of A conveyed his 
whole interest in the land, no estate therein descended 
to his issue. Sup. Ct., Pennsylvania, March 30, 1877. 
Broomall v. Broomall. 

Eminent domain: compensation : railway wpon public 
street.—A railway company was permitted by the cor- 
poration to run their track along Cherry street in the 
city of Hamilton, which was only thirty feet wide. 
The plaintiff, owning a brick cottage and frame house 
on the street, complained that the trains passing 
caused the houses to vibrate, and the plaster to fall off 
the walls, and alleged loss of tenants thereby, but the 
evidence as to any structural injury caused by the 
railway was contradictory. Held, that plaintiff was 
not entitled to compensation. Queen’s Bench, Ontario, 
Nov. 27, 1876. Devlin v. Ham. and Lake Erie Ry. Co. 

Forged bonds : what are: when bona fide holder cannot 
recover on.— Nine Tebo and Neosho Railway bonds, 
lacking the seal of the company and the countersigna- 
ture of the Union Trust Company, were stolen, and 
the seal and countersignature were forged. The plain- 
tiff bought these bonds in good faith. The defendant 
company had assumed the liabilities of the Tebo and 
Neosho railroad. Held, that the bonds were not is- 
sued, and without a genuine seal and countersignature 
they were forgeries, and did not bind the issuing com- 
pany, even if they came to the hands of a bona fide 
holder. Sup. Ct., New York, Gen. Term, 1st Dept., 
May 21,1877. Muss v. M. K. and Tex. R. R. Co. 

Gift: donatio causa mortis: gift inter vivos.—B., who 
died in 1874, had made a will in which there was a 
devise to the plaintiff, his illegitimate daughter; but 
this having given offense to the family, he destroyed 
it and made another, and at the same time signed a 
promissory note, payable to the plaintiff, for $2,000. 
He placed this note in a pocket book, where it re- 
mained till after his death, but shortly before his death 
he showed it to a witness, and said it was to be paid 
after his death, and then handed it, with the pocket 
book, to the witness, but afterward took them back, He 
told this witness that he would talk more about it to 
her another time, and asked her to tell P., his legiti- 
mate daughter and his executrix, that he had shown 
the witness the note, which the witness did, and told 
the testator that she had done so. It was proved also 
that he said he had made provision for the plaintiff. 
Held, that the plaintiff could not recover, for the note 
could not be claimed by her either as a donatio mortis 
causa or as a gift inter vivos, there having been no 
delivery of it by the testator. Queen’s Bench, Ontario, 
Sept. 26, 1876. Rupert v. Johnston (Can. L. J.) 

Guaranty: construction of contract of.— Defendant’s 
son, living at St. Catherines, applied to the plaintiffs, 
merchants in Hamilton, to supply him with goods, 
and on the 12th of April they wrote to him that 
they would execute his order if he could get 
the indorsation of his father. On the 13th the son 
wrote to them to send the goods, and that he would 
get his father’s indorsation if required. On the 
17th the plaintiffs wrote proposing, in view of future 
business, and to save the trouble of getting an indorse- 
ment with each transaction, that the father should 
give a continuous guarantee. The son on the 19th 
wrote that he would get this, and urged them to send 
the goods at once, which they did on the same day, 
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with a form of guarantee for the father to sign. On 
the 2lst the son wrote to his father, who lived at 
Woodstock, ‘‘I am buying some goods”’ from the 
plaintiffs, and inclosed the guarantee for his signature. 
The father, not liking this form, wrote another, as 
follows: ‘*‘ Woodstock, 20th April, 1875. Gentlemen — 
In consideration of your supplying my son with what 
goods he may from time to time require of you this 
season, on your usual terms of credit, I do hereby 
guarantee the payment of the same.’”’ The defendant, 
as the court inferred from the evidence, was not aware 
when he signed this that his son had already obtained 
any goods from the plaintiffs. After the guarantee, in 
May and June, further goods were purchased by the 
son. Jield, that the guarantee applied only to the 
goods purchased after it, not to those previously fur- 
nished. Queen’s Bench, Ontario, Sept. 26, 1876. Wood 
v. Chambers. 

Lien: when judgment is not lien on land: parol sale 
of land.— In 1856, L. sold to T. a tract of land. The 
contract of sale was not reduced to writing, but T. 
was placed in immediate possession, and the whole of 
the purchase-money was paid by him. In January, 
1867, L. executed to T. a deed for the land with war- 
ranty of title. T. shortly afterward sold and conveyed 
the land to H., and H. subsequently, in 1868, con- 
veyed to F. In 1866 a judgment was recovered by B. 
against L., the original vendor, and duly docketed, 
Upon a bill filed to subject the land, in the hands of 
F., to the satisfaction of this judgment, held, that 
the judgment constituted no lien on the land. Sup. 
Ct. Appeals, Va. Floyd, trustee, v. Hurding (Va. L. J. 
May, 1877). 

Negligence: respondeat superior.— When a railroad 
is being constructed, and is in the exclusive possession 
of and operated by a contractor, for its construction, 
and the railroad company, at the time the injuries 
complained of are committed, has no control thereof, 
such company is not liable for the damages resulting 
from the operation of such railroad; and held, in such 
case, the maxim respondeat superior does not apply. 
Sup. Ct., Kansas, Jan. Term, 1877. K. C. Ry. Co. v. 
Fitzsimmons. 

Negligence: child two and a half years old walking on 
railroad track.— It is not such negligence as will de- 
feat a recovery for injuries, for a child two and a half 
years old to be walking on the track. Contributory 
negligence on the part of the parents will prevent a 
recovery. Itis not per se negligence for parents to 
allow a child of such age to go through streets 
alone to a certain house when it is not necessary for it 
to cross the track; the question of negligence is for 
the jury. Sup. Ct., N. Y., 4th Dept., December, 1876. 
Kenyon v. N. Y. C. & A. R. R. R. Co. 

Removal of cause: board of supervisors not a court: 
when the first term of a court occurs.—(1.) The board of 
supervisors of a county, under the laws and constitu- 
tion of Virginia, is not a court, and a petition bya 
creditor to the board, praying the allowance of his 
claim, is not a suit. But where an appeal is taken 
from the decision of the board to the County or Cir- 
cuit Court, it then becomes a suit, and the jurisdiction 
of such court is original and not appellate. (2.) To re- 
move a cause from a State court to the Circuit Court 
of the United States, under the act of March 3d, 
1875, application must be made at or before the first 
term, at which the cause may be tried, i. e., when the 
cause is ready for trial, although the court and parties 
may not be ready to try it. (3.) Under the laws and 





practice of Virginia an appeal to the County or Circuit 
Court of the State from a decision of the board of super- 
visors, disallowing a claim against the county, is tria- 
ble at the first term of the court, after the appeal is 
taken, without pleadings, and an application to remove 
the cause to the United States court, under the act of 
March 3d, 1875, must be made at that term; if made 
afterward, and the removal is effected, the United 
States court is without jurisdiction, and the cause 
must be remanded. U.S. Cir. Ct., E. Va. Gurnee v. 
County of Brunswick (Va. L. J., May, 1877.) 

Taxation: assessment of street railroad for sewer.— 
An assessment by a municipal corporation upon prop- 
erty of a horse railroad company, consisting of sleep- 
ers, ties and rails for the construction of a sewer, is 
valid. The right torun such a railroad is an ease- 
ment, and interest in land, and therefore subject to 
general taxation. Sup. Ct., N. Y., 3d Dept., January, 
1877. T.&L. R. R. v. Kane. 

—_———__+——__—— 


MECHANICS’ LIEN — ACTION TO ENFORCE AL- 
WAYS EQUITABLE— REQUISITES OF LIEN. 


N the suit of Davis v. Alvord, lately decided by the 
Supreme Court of the United States, the court 
held that a suit to recover judgment for labor per- 
formed by the plaintiff upon a quartz mill and mine 
in Montana Territory, and to enforce a mechanic’s 
and laborer’s lien upon the defendant’s interest in the 
premises for the payment of the judgment, is a suit in 
equity, requiring specific directions for the sale of the 
property, such as are usually given upon the fore- 
closure of mortgages and sale of mortgaged premises. 
The court says that the fact that, according to the 
modes of procedure adopted in the territory, a per- 
sonal judgment for the amount found due is usually 
rendered in such cases, with directions that, if the 
same be not satisfied out of the other property of the 
debtor, the property, upon which the lien is adjudged 
to exist, shall be sold, and the proceeds applied to its 
payment, does not change the character of the suit 
from one of equitable cognizance, and convert it into 
an action at law. The court further says that mechan- 
ics and laborers asserting a lien upon real property 
for their work, and claiming a priority over mort- 
gagees and others, who have acquired interests in the 
property, must furnish strict proof of all that is essen- 
tial to the creation of the lien; and that requires them 
to prove when the work was commenced, the char- 
acter of the work, and when it was completed. In 
this case work was done by the plaintiff under a con- 
tract with the defendant, made August Ist, 1869, on 
two distinct parcels of property situated in Montana 
Territory — one a quartz mill and the other a quartz 
mine, separated a considerable distance from each 
other. The work on the mill was completed in the 
fall of 1869 or in the summer of 1870. Nothing was 
done afterward except to make occasional repairs as 
they were needed. The work on the mine was done 
in 1870, but it was not shown when the work was com- 
menced. In June, 1871, upon an accounting between 
the plaintiff and the defendant, there was found due 
to the plaintiff a large sum, which the parties agreed 
should be a lien upon the mill and mine in equal pro- 
portions. Notices ,claiming a lien upon each for the 
amount as thus apportioned were accordingly filed in 
the recorder’s office. The court held, lst. That a lien 
did not arise from this contract of apportionment or 
from the special contract, under which the work was 
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done, but from the work itself, which was performed 
upon the property; 2d. That the work being done on 
different parcels of property, the lien claimed on one 
was to be considered separately from the lien claimed 
on the other; 3d. That the notice, so far as the mill 
was concerned, was filed too late, the statute requiring 
the notice to be filed within sixty days after the com- 
pletion of the work; and that the occasional repairs 
subsequently made could not be added to the work 
done months before, so as to render the whole work 
one continued performance for which a single lien 
could be claimed within sixty days after the last re- 
pairs; 4th. That it not appearing when the work upon 
the mine was commenced in 1870, it will not be pre- 
sumed that it was commenced before the mortgage of 
the defendant was executed and recorded in Septem- 
ber of that year, so as to give to the lien for the work 
priority over the mortgage. 


—_—___——_— 


PREFERENCES UNDER THE BANKRUPT 
LAW. 
SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1876. 


Hypg, assignee, v. WooDs ET AL. 


By an article in the constitution of a voluntary associa- 
tion the seats wherein were assignable, subject to the 
election of the assignee as member, it was provided 
that ‘‘in sales of seats for account of delinquent mem- 
bers, the proceeds shall be applied to the benefit of 
members of this board exclusive of outside creditors, 
unless there shall be a balance after the payment of 
members in full.”. A member who was delinquent and 
insolvent assigned his seat, directing the assignee to 
sell and apply the proceeds to paying the claims upon 
him of members of the association. Held, not a prefer- 
ence under the bankrupt law. 

N error to the Circuit Court of the United States 

for the District of California. The facts appear in 
the opinion. 

Mr. Justice MituER delivered the opinion of the 
court. 

The San Francisco Stock and Exchange Board is a 
voluntary association for business purposes, organized 
in 1862, in that city. The membership is elective, 
with certain provisions for a right to sell and assign 
the seat subject to an election of the purchasing mem- 
ber by the board. This is generally done, unless spe- 
cial reasons appear to the contrary, and the result is 
that as the number of members is limited, the right 
to a seat at the board has a moneyed value. When a 
member fails to perform his contracts or becomes in- 
solvent, he can no longer be a member of the board 
until he resumes payment, but his seat may be sold for 
his benefit, or for that of his creditors among the other 
members of the board. 

Article XV of the constitution of the board pro- 
vides that, ‘‘In sales of seats for account of delin- 
quent members, the proceeds shall be applied to the 
benefit of the members of this board exclusive of out- 
side creditors, unless there shall be a balance after pay- 
ment of the claims of members in full.” 

Thomas W. Fenn, who became a member of this 
board October 21, 1871, was declared a bankrupt Octo- 
ber 1, 1872, and plaintiff in error was appointed his 
assignee. On the 24th day of August preceding, Fenn 
became a delinquent by failing to fulfill his contracts 
with members of the board, and thereupon made and 
delivered to defendants in error an assigument of his 
seat in said board, with authority to sell the same to 
the best advantage and apply the proceeds of sale to 





the payment of all debts due from him to the mem- 
bers of said board. They did sell for $10,000, the pur- 
chaser was duly installed, and the money paid to cred- 
itors, who were members of the board, including 
$2,973.30 to defendants. 

Upon these facts found by the Circuit Court, sitting 
without a jury, the counsel for plaintiff asks a reversal 
of the judgment of that court in favor of defendants, 
on the ground that the assignment by Fenn to the de- 
fendants, and their receipt and disbursement of the 
$10,000 were preferences within the meaning of the 
bankrupt law, and that they are, therefore, liable to 
him as assignee for the amount received. 

There can be no doubt that the incorporeal right 
which Fenn had to this seat when he became bank- 
rupt was property, and the sum realized by the as- 
signees from its sale proves that it was valuable prop- 
erty. Nor do we think there can be any reason to 
doubt that if he had made no such assignment it would 
have passed, subject to the rules of the stock board, 
to his assignee in bankruptcy, and that if there had 
been left in the hands of the defendants any balance 
after paying the debts due to the members of the 
board, that balance might have been recovered by the 
assignee. 

It is very ingeniously argued by counsel for the as- 
signee, that being property of the bankrupt, he had no 
right to make the disposition of it which he did by 
preferring his creditors who were members of the 
board to those who were not. The answer to this, so 
far as Feun’s assignment to defendants is concerned, 
is that the part of it which gives this direction to the 
proceeds of the sale was wholly unnecessary and nu- 
gatory, for if the article of the association which we 
have cited in full was effective, it controlled the dis- 
position of those proceeds; if it is void, or for any 
other reason ineffectual, then it must be conceded that 
the assignment of Fenn was an unlawful preference 
within the meaning of the bankrupt law. The ques- 
tion turns solely upon the validity of that article of 
the association. 

There is no reason why the stock board should not 
make membership subject to the rule in question, un- 
less it be that it is a violation of statute or of some 
principle of public policy. It does not violate the 
provision of the bankrupt law against preference of 
creditors, for such a preference is only void when 
made within four months previous to the commence- 
ment of*the bankrupt proceedings. Neither the bank- 
rupt law nor any principle of morals is violated by 
this provision, so far as we can see. A seat in this 
board is not a matter of absolute purchase. Though 
we have said it is property, it is incumbered with con- 
ditions when purchased, without which it could not 
be obtained. It never was free from the condition of 
article XV, neither when Fenn bought nor at any time 
before or since. That rule entered into and became an 
incident of the property when it was created, and re- 
mains a part of it into whose hands soever it may come. 
As the creators of this right —this property — took 
nothing from any man’s creditors when they created 
it, no wrong was done to any creditor by the imposi- 
tion of this condition. 

The fundamental vice of plaintiffs’ argument is to 
treat the case as though Fenn, owning this property 
absolutely as his own without restriction, had then 
fettered it of his own accord, with the condition that 
it must always stand incumbered by a preferred lien 
to his fellow-members. 
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It is said that it is against the policy of the bankrupt 
law, against public policy, to permit a man to make in 
this or any other manner a standing or perpetual ap- 
propriation of his property to the prejudice of his 
general creditors, and it is to this point that the nu- 
merous authorities of counselare cited. They all, how- 
ever, relate to cases where a man has done this with 
property which was his own; property on which he, 
himself, imposed the direction or incumbrance which 
impeded creditors. 

It is quite different where a man takes property 
by purchase or otherwise, which is subject to that di- 
rection or disposition when he receivesit. It is no act 
of his which imposes the burden. It was imposed by 
those who had a right to do it, and to make it an ac- 
companiment of any title which they gave to it. 

The principle here contended for by counsel was 
well considered in the recent case of Nicholls, assignee 
in bankruptcy, v. Eaton, 91 U.S. R. 716. In that case 
the mother of the bankrupt, Eaton, had bequeathed 
to him by will the income of a fund, with a condition 
in the trust that on his bankruptcy or insolvency the 
legacy should cease and go to his wife or children if he 
had any, and if not, it should lapse into the general 
fund of the testator’s estate, and be subject to other 
dispositions. The assignee of the bankrupt sued to 
recover the interest bequeathed to the bankrupt, on 
the ground that this condition was void as against pub- 
lic policy. 

But this court, on a full examination of the authori- 
ties, both in England and this country, held that the 
objection was not well taken; that the owner of prop- 
erty might make such a condition in the transfer of 
that which was his own, and in doing so violated no 
creditor’s rights and no principle of public policy. 

The case of Nicholson, assignee, v. Gouch, 5 Ellis & 
Blackb. 999, was in many respects very much like the 
present, the action having been brought to recover 
certain property which, under the rules of the Ex- 
change, of which the bankrupt was a member, had 
been received and paid to his fellow-members. This 
was asserted to be a preference void by the bankrupt 
law, and the rules of the Exchange under which it was 
done were assailed on the same ground taken here. It is 
true that in the decision of the Queen’s Bench in bank, 
Lord Campbell, the Chief Justice, ruled against the 
plaintiff, on the ground that the money in question 
arose out of wagering contracts which, as they could 
not have been enforced by the bankrupt, were, there- 
fore, not subject to the claim of the assiguee. But 
Crompton, J., held, also, that the money being re- 
ceived and distributed under the rules of the stock 
exchange, by reason of the bankrupt having become a 
member subject to said rules, this was a sufficient de- 
fense to the party who so received and distributed it. 

We are of opinion, therefore, that, both on principle 
and authority, the decision of the Circuit Court should 
be affirmed, and it is so ordered. 

———_g__—_ 
RECENT BANKRUPTCY DECISIONS. 
ANNUITY. 

When assignee in bankruptcy not entitled to.—In 1873, 
8. K. Williams, of Boston, deposited $10,000 with the 
defendant company upon trusts declared as follows: 
“The said company shall and will yearly and every 
year, during the natural life of Samuel K. Williams, 
Jr. (son of said Samuel K. Williams), and after his 
decease during the natural life of his wife, Lucy Wil- 





liams, if she should survive him, the income to be ap- 
plied to the support of said Samuel K., Jr., and of his 
said wife Lucy, and the education and support of their 
children, of Cambridge in the State of Massachusetts, 
pay or cause to be paid to the said Samuel K. Williams, 
Jr., or to his said wife Lucy, in the order and for the 
purposes above stated, in yearly payments, on the first 
day of January in each and every year, during the 
natural lives of the said Samuel K., Jr., and of his 
wife Lucy, upon his or her separate order and receipt, 
to be dated on or subsequent to the several days on 
which the said payments shall fall due, which annuity 
and principal sum are both hereby declared to be in- 
alienable by the respective grantees thereof, and not 
subject to their debts or control; the first payment to 
be made on the first day of January next, the same 
rate of interest as the said company shall actually 
make and receive upon their capital stock,” etc., with 
careful stipulations concerning the management and 
other terms, not affecting the question raised in this 
case; and they agreed that after the death of S. K. 
Williams, Jr., and his wife, they would pay the prin- 
cipal to the executors or administrators of the father, 
to be by them distributed among all his grandchildren. 
In June, 1876, 8S. K. Williams, the son, became bank- 
rupt, and the complainant was appointed assignee of 
his estate, and brought a bill asking the court to de- 
clare him entitled to the annuity, or to so much 
thereof as should be found not necessary for the pur- 
poses named. The bankrupt hasa wife and seven 
children. Held, dismissing the bill, that in principle 
and reasoning, the case is governed by Nichols v. 
Eaton, 91 U. 8. (Otto), 716, where it was held that the 
trustee had a full discretion how to dispose of the in- 
come, and that the assignee took nothing. The debtor 
in this case has such a discretion, from the nature of 
the case. Even if this were not so, it was impossible 
for any court to say what part of the income the bank- 
rupt was entitled to receive, and it would be impracti- 
cable and unjust to decree to the assignee an interest 
for the life of the bankrupt in any such part. U.S. 
Dist. Ct., Mass., May 3, 1877. Durant v. Mass. Hosp. 
L. Ins. Co. 
ATTACHMENT. 

Motion for dissolution of : practice.—When a motion 
for the dissolution of an attachment asks that the 
sheriff be directed to deliver the property to the as- 
signee, notice of the motion must be given to the sheriff. 
Where the attachment was issued within four months 
before the commencement of the proceedings in bank- 
ruptcy, it will on motion be dissolved by the State 
court, although a judgment has been entered, and the 
proceeds of a sale of the attached property paid over 
to the plaintiff by the sheriff under an execution. N. 
Y. Sup. Ct., Ist Dept. Dickerson v. Spaulding et al. 
15 Nat. Bankr. Reg. 313. 


CONFLICT OF LAW. 


Sale of goods may be void under bankrupt law, and 
good under State law: assignment: preference: attach- 
ment: bankruptcy.— William Sutherland assigned a 
stock of goods to George Sutherland. This was in pay- 
ment of an honest debt. The sheriff then seized the 
stock of goods under a writ of attachment as the 
goods of Wm. Sutherland. William Sutherland was 
afterward adjudged a bankrupt, and the sheriff ordered 
to give up the goods to the assignee in bankruptcy, 
which he did. Suit was then brought against the 
sheriff by George Sutherland for the value of the goods. 
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The defendant answered and asked that the suit be 
abated until the controversy in the bankruptcy court 
was determined. The plea in abatement was replied 
to by plaintiff alleging that he was not a bankrupt, 
that he purchased the goods in good faith without 
reasonable cause to believe Wm. Sutherland was in- 
solvent. That he was not a party to, nor had any 
notice of the bankruptcy proceedings. A demurrer to 
his replication was overruled. Held, (1) that the court 
properly overruled the demurrer to the replication, 
that it was good enough for the answer, and that the 
answer set up nothing to abate, or in bar of the action: 
(2) that the plaintiff had a right of action against the 
sheriff before the bankruptcy proceedings were begun, 
and he was not compelled to follow the goods and liti- 
gate the controversy in the bankruptcy court. That 
if the goods belonged to George instead of William 
Sutherland the sheriff cannot justify the seizure by 
the process he held. It was the same as if made 
without color of authority. That under section 5063 of 
Bankruptcy Act (R. 8. U. S. 983), the bankruptcy 
court had no authority without notice to sell or to 
order the sale of property held by a third person as 
the owner thereof, whether derived from the bankrupt 
prior to bankruptcy proceedings, or from some other 
owner (Knight v. Cheeney, 5 Nat. Bankr. Reg. 305; 
Markham v. Heaney, 1 Dillon, 497); (3) that the 
bankrupt law had nothing to do with this proceeding. 
A sale of goods may be in violation of the bankrupt 
law, and yet be entirely good under a State law. The 
defendant in a State court cannot question the validity 
ofasale by the rules of the bankrupt law. That if 
the transfer was in violation of the bankrupt law, 
creditors had no right to attach the property. The 
object of the bankrupt law was to prevent such attach- 
ment. Sup. Ct., Ind., March 20, 1877. Stanley v. Suth- 
erland et al. 
FRAUDULENT SALE. 

Evidence necessary to establish.— A bill in equity 
brought to set aside a sale as fraudulent, under sec- 
tions 5128 and 5129 of R. S. of U. S. as amended 
June 22d, 1874. must charge that the defendant knew 
that the sale was in fraud of the provisions of the 
bankruptcy act, and this knowledge must be proved in 
evidence. Where such an averment and such proof 
are wanting, the bill will be dismissed. U.S. Dist. Ct., 
E. D. Va. Crump v. Chapman, 1 Va. L. J. 309. 


PARTNERSHIP. 


Property of firm first liable for firm debts : debt due from 
firm to partner: bankrupt partner: interest of partner 
in joint funds.— The joint estate of a partnership is 
first liable for the partnership debts, and the separate 
estate of the partners for the separate debts of its in- 
dividual members, and neither class has a right to go 
on the fund primarily belonging to the other, until 
the creditors having preference are fully satisfied. 
The debt of a firm which has advanced money to an 
individual member beyond his share of the capital, is 
a separate debt of the firm as against the partner re- 
ceiving the same, and the assignee of the firm may 
prove the debt in bankruptcy. But while such elaim 
may be proven by the assignee of the firm against the 
separate debtor partner, he cannot be permitted to 
come upon the separate estate of the debtor copartner 
for the use of the creditor copartner, until all the 
joint creditors are fully satisfied. A bankrupt creditor 
partner has no such equitable claim to his share in the 
separate estate of his debtor copartner, as that he can 





absolutely transmit it to his assignee in trust for him- 
self, until all the firm creditors are paid. His interest 
is altogether contingent on the sufficiency of the joint 
funds to pay the joint creditors; until these are fully 
satisfied there can be no right of enjoyment in the 
creditor bankrupt partner. A decision which will 
satisfy all equities, and give consistent efficacy to all 
parts of the Bankrupt Act, is one which will permit 
the proof of the claim, while .it at the same time re-~ 
strains the assignee from coming on the separate estate 
of the debtor bankrupt until all the joint debts of the 
firm are fully satsfied. U. 8S. Dist. Ct., Del. In re 
McLean et al., 15 Nat. Bank Reg. 333. 
PENDING ACTION. 

Voluntary application in bankruptcy does not divest 
plaintiff of right to prosecute.— A plaintiff in a pend- 
ing action does not divest himself of his interest 
therein, nor of the right to prosecute the same, by his 
voluntary application to become bankrupt. Unless he 
is adjudged a bankrupt, his rights in the subject-mat- 
ter of the action are not transferred or affected. Sup. 
Court Com., Ohio. Negley v. Jeffers, Sup. Ct. Com. 
Ohio, 28. 

STATUTE OF LIMITATIONS. 

When it begins torun.— A partnership is dissolved 
by one of the partners being adjudicated a bankrupt. 
In North Carolina the Statute of Limitations begins * 
to run against a purchaser of a chose in action at the 
assignee’s sale from the date of the adjudication, and 
this although the bankrupt himself is the purchaser. 
Sup. Ct., N. C. Blackwell v. Claywell et al., 15 Nat. 
Bankr. Reg. 300. 

on 
STATE NOT ESTOPPED FROM DENYING CON- 

STITUTIONALITY OF LAW BY DECISION OF 

ITS OWN COURTS. 

N Boydet al., plaintiffs in error, v. State of Alabama, 

recently decided in the Supreme Court of the 
United States, the defendant having been indicted 
under a statute of Alabama for setting up and carry- 
ing on a lottery without legislative authority, claimed 
in defense a right to set up and carry on the lottery in 
question under a subsequent statute passed on the 10th 
of October, 1868; this latter statute was repealed in 
March, 1871. It was admitted on the trial that the 
acts charged against the defendant were done under 
that statute, and would be legal if the statute were 
constitutional and had not been repealed. That 
statute required the defendant and certain other par- 
ties associated with him, before exercising the right 
claimed, to deposit in the treasury of the State, to the 
credit of the school fund, and for educational pur- 
poses, two thousand dollars, and annually thereafter 
the same sum for twenty years, or so long as they 
might do business under the act, and that sum had 
been deposited. Under a previous indictment against 
the same defendant for a similar offense, the Supreme 
Court of the State had held that the statute in ques- 
tion constituted a contract, and that the repealing act 
was for that reason void. In that case the only mat- 
ter before the court was the meaning of the statute; 
its constitutionality was not called in question. On 
the trial of the case at bar the defendant relied upon 
that decision of the court, but he was, nevertheless, 
convicted and sentenced. On appeal to the Supreme 
Court of the State the judgment was affirmed, the court 
deciding that the statute of October 10th, 1868, was 
unconstitutional. The Federal Supreme Court held 
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that the previous adjudication of the State court upon 
the meaning of the statute — that it constituted a con- 
tract between the defendant and the State—did not 
estop the State from denying its constitutionality in 
the present case, nor conclude the court upon the 


question, although the point might have been raised- 


and determined in the first instance. 
————__-—————_. 
RECENT AMERICAN DECISIONS. 
COURT OF APPEALS OF MARYLAND.* 
ADJOINING OWNERS. 


1. Right to lateral support.— An adjacent owner of 
land has no right to deprive his neighbor of the nat- 
ural support afforded by his soil. Whatever may be 
the extent of the right of the owner of any adjacent 
ground built upon, to improve his own property, where 
he is under no disability (from grant of easement, 
prescriptive right) or necessity to restrict him, al- 
though it may operate to injure his neighbor’s prop- 
erty, such right must be exercised with due care and 
skill, at his peril, to prevent injury to the adjacent 
owner. Shafer v. Wilson. 

2. Right to damages for negligent acts of adjoining 
owners.— And if through his negligence his neighbor 
be injured by the breaking up of his business, he can 
recover damages therefor, and for the loss of profits 
arising from his business, to be ascertained by the jury 
from the evidence. But mere conjectural profits, de- 
pendent upon future contingencies, cannot be recov- 
ered. Ib. 

3. When notice necessary of improvements contem- 
plated: damnum absque injuria.— Notice to one’s 
neighbor of an intention to make a contemplated im- 
provement of property would seem to be a reasonable 
precaution in a populous city, where buildings are 
necessarily required to be contiguous to each other, 
and improvements made by one proprietor, however 
skillfully conducted, may be attended with disastrous 
results to his neighbors, who ought to have the oppor- 
tunity to take the steps necessary to protect them- 
selves and property. Although the plaintiff's house 
be in a bad condition, the defendant bas no right to 
hasten its fall by making improvements on his own lot 
in a careless and negligent manner. But if the house 
was so weak that it could not stand the reasonable im- 
provement of the defendant’s property, conducted 
with skill and care, any loss sustained by the plaintiff 
would be damnum absque injuria. Damage is also re- 
mote when, although arising out of the cause of ac- 
tion, it does not so immediately and necessarily flow 
from it, as that the offending party can be made re- 
sponsible for it. Ib. 

CONSTITUTIONAL LAW. 

1. Constitutionality “of the act of 1870, chapter 314, 

tending the taxable limits of Frederick City: power of 
the legislature over municipal corporations.—The act of 
1870, chapter 314, extending the taxable limits of Fred- 
erick City, and authorizing the mayor, aldermen and 
common council thereof to assess, levy and collect 
taxes within the extended limits, is not repugnant to 
the provision of the constitution (art. 3, $40) which 
prohibits the taking of private property for public use, 
without just compensation. This provision of the 
constitution is a limitation on the exercise of the right 
of eminent domain, and has no reference whatever to 








* To appear in 44 Maryland Reports. 





the taxing power. The legislature has the power to 
create municipal corporations, to amend their char- 
ters, enlarge or diminish their powers, extend or limit 
their boundaries, consolidate two or more into one, 
overrule their legislative action, whenever it is deemed 
unwise, impolitic or unjust, and even abolish them 
altogether in the legislative discretion. Groff v. Mayor 
of Frederick City. 

2. Legislative discretion not subject to judicial con- 
trol: where legislative enactments constitutionally passed, 
operate injuriously, redress must be sought from the leg- 
islature: when courts are justified in declaring an act of 
assembly void, as being wnconstitutional.—The exercise 
of this constitutional power, being wholly within the 
discretion of the legislature, can in nowise be con- 
trolled by the courts. If its exercise operate injuri- 
ously either upon the municipal corporations, or upon 
individuals, redress can be had from the legislature 
alone. To justify courts in declaring an act of assem- 
bly void by reason of its unconstitutionality, they must 
be satisfied that it is in direct and clear conflict with 
the written constitution. Ib. 

3. When an injunction will not be granted to restrain 
the collection of tawes.—Where the legislature, in the 
exercise of its constitutional power, extends the taxa- 
ble limits of a city, a court of equity will not inter- 
fere by injunction to restrain the collection of taxes, 
imposed by the municipal authority upon property 
within the limits thus extended, to defray the ex- 
penses of the corporation, because such property is 
used for farming and pasturing purposes. Ib. 


CONTRACT. 


Evidence of a prior intention inadmissible to qualify 
a subsequent written contract: inudmissibility of parol 
evidence to vary a written contract: how the intention 
of parties to an assignment is to be ascertained: as- 
signor of overdue mortguge note not liable as a guar- 
antor: assignment of an overdue mortgage note equiva- 
lent to an indorsement.—A mortgage was given to L. C. 
to secure the payment of several promissory notes, 
falling due in successive years. The note which ma- 
tured in January, 1871, was assigned to H. D. by the 
following written assignment indorsed thereon: ‘ Jan- 
uary 8, 1872. I assign the within note to H. D.” 
(Signed) “‘L. C.’’ The property was afterward sold 
under the mortgage, and the proceeds of sale were 
insufficient to pay the whole mortgage debt. Upon a 
question as to the proper mode of distributing the fund, 
it was held, 1st. That letters written nearly six months 
before the assignment and expressing the purpose of 
the assignee at that time could not operate to alter or 
qualify the effect of the assignment as afterward ac- 
tually made. 2d. That what may have been the in- 
tention of the mortgagee, or his understanding of the 
effect of the assignment, it was immaterial to inquire, 
there being no allegation that any fraud was practiced 
upon him to induce him to make it. 3d. That the as- 
signment being in writing, it was not competent to 
offer parol evidence for the purpose of qualifying or 
changing its legal operation and effect. 4th. That the 
intention of the parties must be ascertained from the 
terms of the assignment itself, the same being free 
from ambiguity. 5th. That the assignment did not of 
itself make the mortgagee liable to his assignee as a 
guarantor of the note. 6th. That the assignment of 
the note after it became due was equivalent to an in- 
dorsement, and the assignee had not used such dili- 
gence in demanding its payment of the mortgagor as 
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would entitle him to hold the mortgagee liable as in- 
dorser. 7th. That the fund should be distributed be- 
tween the administratrix of the mortgagee and the 
assignee of the mortgagee, ratably. Dixon v. Clay- 
ville, administratriz. 

TRADE-MARE. 

1. Assignment of.—Where a trade-mark is used to 
designate the place and person by whom the goods are 
made, the right to such trade-mark passes to the pur- 
chaser upon the sale and transfer of the business and 
manufactory at which the goods are made. The mere 
sale of a trade-mark, apart from the article to which it 
is afficed, confers no right of ownership, because no 
one can claim the right to sell his goods as goods manu- 
factured by another. To permit this to be done would 
be a fraud upon the public. But where a trade-mark 
is assigned to the person who manufactured the article 
to which the trade-mark is affixed, there is no false 
representation to the public, because the article is still 
manufactured at the same place and by the same per- 
son. Witthaus v. Braun. 

2. When a court of equity should not restrain the use 
of.—A court of equity ought not to interfere by in- 
junction to restrain the use of a trade-mark where the 
testimony in regard to the right to the ownership of 
such trade-mark is conflicting and contradictory, so 
that it is no easy matter to determine on which side 
the weight of evidence predominates. Ib. 

USAGE. 

Admissibility of evidence of a usage, in the absence 
of a special contract, in respect to services rendered: 
presumption in respect of such usage as to the services 
rendered in accordance therewith: presumption as to 
the knowledge of the existence of the usage.— In the ab- 
sence of evidence of a special contract, where services 
are rendered, and a uniform usage is shown to exist 
in regard to such services, it will be presumed that 
they are rendered in accordance with the usage; and 
in an action to recover for such services, evidence of 
the existence of the usage is admissible. The party 
claiming under the usage is under no legal obligation 
to offer proof that the usage was known to the other 
party. The knowledge of the usage on his part at the 
time the contract of employment was made will be 
presumed inlaw. Lyon v. George. 

—_———__——_—_—_——. 
BOOK NOTICES. 


Orto’s REPORTS — VOLUME 3. 


United States Reports— Supreme Court. Vol. 93. Cases 
Argued and Adjudged in the Supreme Court of the 
United States, October Term, 1876. Reported by William 
= Vol. 111. Boston: Little, Brown & 
876. 


mpany, 
HIS volume contains cases decided during the early 
part of the October Term, 1876. These cases were 
sometime since given in the Law JOURNAL, the more 
important ones in full. Among those of more than 
ordinary importance appearing in this volume, we 
notice New York Life Ins. Co. v. Statham, p. 24, where 
a failure to pay life insurance premiums, caused by the 
war, is held to abrogate the policy. Home Ins. Co. v. 
City Council of Augusta, p. 116, where an ordinance of 
the city of Augusta, Georgia, taxing an insurance com- 
pany,is held to be constitutional; Claflin v. Housman, 
p. 130, where the jurisdiction of State courts in actions 
by an assignee in bankruptcy is upheld; Bank of Ken- 
tucky v. Adams Express Co., p. 174, where the liability 
of an express company for loss of goods transported 





by it, caused by negligence of railroad company, over 
which the goods are carried, is asserted; Bigelow v. 
Berkshire Life Ins. Co., p. 284, where a condition 
avoiding a policy of life insurance ‘sane or insane,” 
is declared to avoid a policy where the one whose life 
was insured committed suicide while of unsound mind; 
Indianapolis & St. Louis R. R. Co. v. Horst, p. 291, 
where it is held that it is the duty of a railway com- 
pany to exercise the higest diligence and care in trans- 
porting passengers who ride in acattle train in charge 
of cattle, and that it is liable if injury happens from a 
failure to use such care and diligence; The Atlas, p. 303, 
where the duties and liabilities of the owners of ves- 
sels coming in collision are considered and determined ; 
Cockle v. Flack, p. 344, where an advance made by 
&@ commission merchant in Baltimore, to a pork packer 
in Illinois, under an agreement that ten per cent in- 
terest should be paid, was held not usurious, it being 
not so by the law of Lllinois although it would have 
been so by the law of Maryland; Donaldson v. Far- 
well, p. 631, where the right of a vendor of goods sold 
toa party, fraudulently concealing his insolvency, to 
disaflirm the contract and retake the goods from the 
assignee in bankruptcy of the vendee, is maintained. 
The reporting in this volume is well done, the head 
notes and statements of fact being concise, clear and 
accurate. The index is fair, but there is no table of 
cases cited, which is an unpardonable omission. The 
mechanical execution of the book is of the best char- 
acter. 


The Notaries and Commissioners’ Hand-Book, containin, 
full Instructions as to the Appointment, Rights an 
Duties under Federal and New York laws, together 
with the necessary Forms, Fees Allowed, etc. Also 
Practical Suggestions and References. Compiled bya 
member of the New York Bar. New York: Baker, 
Voorhis & Co., 1877, pp. 56. 

This is a convenient handy volume for Notaries 
and Commissioners of Deeds, and one which they will 
find it useful to consult. It contains, in a brief com- 
pass, practical information as to the discharge of all 
those duties which devolve upon the officers named. 
We are inclined to think that the compiler has over 
stated, on page 15, the effect of the decision in Com- 
mercial Bank of Kentucky v. Varnum, 49 N. Y. 269, 
as to the presentment of bills and notes by notaries’ 
clerks. That decision applies only to foreign bills. 

——_>_—_—_ 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, May 29, 
1877: 

Appeal dismissed, with costs of one appeal only — 
Broome v. Taylor.——Order affirmed, with costs— 
People ex rel. Hatfield v. Trustees of Fort Edward. 
—— Judgment affirmed, with costs — Tooley v. Bacon. 

———____> —__—— 


NOTES. 


| gees GOULD & SON have nearly ready for 

publication the second volume of Wait’s Actions 
and Defenses, a work which is meeting with a gener- 
ous welcome from the profession, and more especially 
from the younger members of it who cannot well af- 
ford to buy many books.—— Mr. John D. Parsons, Jr., 
has in press the twentieth volume of ‘‘ The American 
Reports,” a series which is unusually popular with the 
profession, if we may judge from the expressions of 
lawyers who have used them, contained in a pamphlet 
of some one hundred pages which the publisher has 
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recently issued.—— The Catalogue of Law Books is- 
sued by John Evans, 21 Park Row, New York, will be 
found interesting reading by any one who has a liking 
for the rare and the curious in legal literature. 

The English bar are to be put in charge of a coun- 
cil, that is, if the bill just introduced into Parlia- 
ment by Lord Cairns becomes a law, as it probably 
will. This bill, which is entitled ‘“‘ The Bar Education 
and Discipline Bill,’’ provides for a council of thirty, 
twenty-four to be appointed by the four Inns of Court 
and six by the government. This council is to super- 
intend the education of the bar, to the expenses of 
which each Inn is to contribute a fixed sum annually, 
and one guinea for each student. This council is to 
have jurisdiction over barristers, so as to disbench and 
disbar, subject to appeal to the Supreme Court of Ju- 
dicature. The Inns are still to retain their control 
over their own internal affairs, and, consequently, over 
their members, so far as those affairs are concerned. 
The Law Times remarks: ‘‘ There is a great deal to be 
said in favor of this bill, and, so far as we can see, 
nothing to be said against it.’’ 


The business of prosecuting claims against the Fed- 
eral government has afforded in time past consid- 
erable emolument to those who followed it, but it will 
be found hereafter a dangerous calling if the agent is 
compelled to guaranty the validity of the claims he 
prosecutes. The government seems to believe that he 
should, for it on the 30th ult. instituted a suit in the 
United States District Court of Oregon against W. C. 
Griswold, claim agent, for $40,000, upon the theory 
that the defendant collected $20,000 in a fraudulent 
claim against the United States, knowing the same to 
be unjust, and that under the law a suit may be 
brought for double the amount of which the govern- 
ment has been defrauded. The claim purported to be 
for money due Capt. Jesse Walker’s company, which 
participated in the Rogue river campaign in 1854. 

The General Term of the Supreme Court in the First 
Department decided, on the 21st ult., a point of con- 
siderable interest to the holders of policies in insolvent 
life insurance companies. Rebecca L. Miller’s husband, 
whose life was insured in the Security Life Insurance 
and Annuity Company for $6,000, died November 26, 
1876. On December 14, 1876, the company passed into 
the hands of a receiver. Mrs. Miller applied by peti- 
tion to have her claim, as a death claim, paid out of 
the funds before the payment to the living policy- 
holders of their return premiums. The court below 
denied the petition, and the General Term, Judge 
Daniels giving the opinion, affirmed this decision, 
holding that under the charter the reserve premium or 
shares of premiums to which an insurer is entitled on 
the insolvency of a company form a debt, and on the 
appointment of a receiver the insurers become cred- 
itors of the company. The act under which the re- 
ceiver was appointed gives no preferences to any class 
of debts except debts to the United States and judg- 
ment liens. 

The Serjeants Inn portraits, twenty-six in number, 
which have heretofore adorned the hall, dining and 
reading room of that building, have been presented to 
the National Portrait Gallery at South Kensington. 
The portraits were nearly all painted by distinguished 
artists, several being of full-length size. They include 





Serjeant Higham (1640), Sir Henry Hobart, Sir Edward 
Coke, Lord Keeper Littleton, Sir Randolph Crewe, 
Sir Matthew Hale, Sir John Maynard, Sir John Pratt, 
Lord Chancellor King, Earl of Mansfield, Lord Chan- 
cellor Camden, Lord Tenterden, Lord Chancellor El- 
don, Lord Chancellor Truro, Lord Chancellor Copley, 
Lord Denman, and Lord Chancellor Campbell. The 
names of the principal painters are Lely, Hudson, 
Richardson, Kneller, Reynolds, Phillips, Briggs, and 
Sir Francis Grant. 

In the case of Hallett v. Stackpole et al., recently 
tried at Riverhead, known as the Hallett School case, 
which was an action against a public school teacher 
for excluding a child from the school, because the 
child, in obedience to the direction of the parent, re- 
fused to pursue a study in the regular school course, 
Mr. Justice Pratt of the Supreme Court, in his charge 
to the jury, held that boards of trustees of schools 
may designate a course of study, within the authority 
delegated to them by statute, and that they may also 
prescribe the text-books to be used in pursuing this 
course of study. But in addition to the course of 
study prescribed by statute, the trustees are not per- 
mitted to say that a child shall pursue a study which 
the parent, who is the guardian and has the control, 
nurture and education of the child, desires that the 
child shall not pursue. In this case the study required 
was not within the statutory course, and it was held 
that the teacher and board of education were liable for 
the exclusion of the child from the public school. —— 
A new case of great fortune in England, lost heirs, 
ete., is going the rounds of the papers. This time the 
amount is $12,000,000, and the money is on deposit in 
the Bank of England. The story is that in 1810, Robert 
Shepard deposited in the Bank of England £1,000,000 
to the credit of his sister, who had married John Shep- 
ard and gone to Canada. Lately an advertisement 
appeared inviting the heirs of Robert and his sister to 
claim this money, which it is now estimated has ac- 
cumulated to $12,000,000. Altogether about eleven 
persons in this country lay claim to a share in the 
division of the money. 

The London Law Times very properly criticises a 
habit which some judges have of interrupting counsel 
and making comments during proceedings in court. 
“Talking judges,’’ condemned by Bacon, are now 
common on the bench. No case is heard in the pres- 
ent day without an amount of judicial interposition 
unknown to our ancestors. And too frequently it 
happens that such interposition takes the form of 
criticism upon other courts and other judges. As to 
criticising the acts and sayings of other judges and 
reporting the criticisms, it says: ‘‘ When something 
has been done by a judge which cannot be rectified by 
a court of appeal, the Jess said about it the better. 
When it can be rectified, it should be rectified without 
criticism. This desirable course, however, is not likely 
to be taken by our loquacious bench, and therefore 
the reporters have a very responsible duty in prevent- 
ing reckless conversation from reaching the public 
eye.”,——Thejcommon council of London feel aggrieved 
at the recent neglect of the judges of the English 
courts to formally attend church at St. Paul’s, for the 
purpose of meeting the Lord Mayor and corporation 
of London, according to an ancient custom, and have 
directed the Lord Mayor to communicate the circum- 
stance of their grief to the Lord Chief Justice. 
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CURRENT TOPICS. 


\ oe act relating to the compensation of county 

judges and surrogates passed at the late session 
of the legislature, and approved by the governor on 
the 4th inst., is ostensibly for the purpose of reduc- 
ing the salaries of such officers and it does so reduce 
them in certain counties. But in most instances 
the rate of compensation is left the same as it has 
heretofore been, and in the county of Kings an ad- 
dition is made. While it is perhaps a difficult mat- 
ter to so arrange the salaries of these officials that 
the compensation shall in all instances accord with 
the amount of work to be performed, it does not 
seem to be just the thing when there is a general 
call for economy in the matter of public salaries to 
add a large sum to the compensation of one officer 
while that of another officer of the same class is 
diminished. So far as we can understand the new 
arrangement of salaries, there is, taking the whole 
State together, no decrease of moment in the com- 
pensation paid to county judges and surrogates but 
a mere shifting of burdens from those counties 
where complaint is apt to be made concerning such 
matters, to those where it is not made or is not 
heeded if made, namely from counties where the 
agricultural class are numerous to those where tax 
payers are merchants and manufacturers. The rea- 
son generally given for a distinction in salaries 
that the judges in counties containing a large popu- 
lation have much more business to perform, is, to 
some extent, a fallacious one. Thecounty judge of 
Kings has probably more routine duties to attend to 
than the county judge of Rensselaer, but it may 
take one no more time to transact a large routine 
business than it does to transact a less one. With 
an increase of business usually comes an increase 
of facilities for doing it, so that one man may 
work no harder than another who accomplishes 
much less. There should undoubtedly be a dis- 
crimination in favor of judges in populous localities, 
but not to the extent that the bill recently passed 
has gone. 


The judicial system of Illinois has undergone 
somewhat of a change, the governor having signed 
a part of the bills recently enacted by the legisla- 
ture for that purpose. The bills signed by the gov- 
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ernor create what are called the Appellate Courts, 
which seem to resemble our General Terms. These 
courts are four in number, the State being divided 
into an equal number of districts. These courts 
each consist of three Circuit Court judges who are 
to be selected by the Supreme Court, and they are 
to have jurisdiction of all matters of appeal or writs 
of error from the final judgments of the Circuit 
Courts or the Superior Court of Cook county, and 
city courts of Chicago, except in criminal cases and 
cases involving a franchise or freehold or the valid- 
ity of a statute. In actions er contractu involving 
less than $1,000, and actions for damages in which 
judgment is for less than $1,000, the decision of 
the court is final, in other cases an appeal may be 
had to the Supreme Court. The increasing business 
of the court of last resort in Illinois has rendered 
this expedient necessary. We think, however, the 
exception of certain classes of cases from the juris- 
diction of this tribunal will much diminish its bene- 
ficial effect, though it cannot fail to cut off a mul- 
titude of trifling causes with which the docket of 
the Supreme Court and the pages of the Illinois re- 
ports have lately been cumbered. We do not find 
in the law a provision forbidding judges to sit in 
review of their own decisions, which has with us 
been found to be a very salutary rule. 


The people of to-day are given to criticising 
severely certain judicial eccentricities of a century 
or two ago, among which the prosecution of old 
women for witchcraft is one. The feeling is so 
strong upon the subject that the proceedings against 
those unfortunate women who suffered for that 
alleged offense are considered to be a blot upon 
the otherwise unblemished record of the courts of 
Massachusetts, and the belief in the existence of 
such an offense and the assertion of the duty of the 
courts to punish it, detracts from the reputation of 
the good and learned Sir Matthew Hale. Yet the 
judicial records of to-day show prosecutions which, 
if we mistake not, another generation will regard in 
about the same light as we look upon the Salem 
witchcraft trials. We refer to the recent prosecu- 
tions in England, against what are known as spiritual 
mediums. The ground upon which these proceed- 
ings are instituted is, that the defendants violate 
certain laws designed to promote good order and to 
suppress a classof vagrants who foster petty crimes 
but do not directly commit them. The prosecution 
of Slade, under the statute aimed at what are known 
as fortune-tellers and wizards, failed on account of 
a technical difficulty, but a subsequent one against 
one Lawrence, under the statute relating to false 
pretenses, succeeded. In this case defendant was 
convicted of attempting to obtain money upon the 
false pretense that he had power to communicate 
with the spirits of deceased and other persons; and 
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also that he had power to produce and cause to be 
present, such spirits in a materialized or other form; 
and also that divers musical instruments, by the sole 
means of such spirits so caused to be present, pro- 
duced musical and other sounds. The complainant 
had paid one shilling to witness the performance. 
The Court of Queen’s Bench, upon a writ of error, 
sustained the conviction. That they should have 
done so is remarkable. The prosecution of these 
individuals is undoubtedly popular, but it is not, 
therefore, justifiable. The real reason for it is that 
they, in playing upon the superstitious feelings of 
the better classes, are trespassing upon a preserve, 
which, until lately, was supposed to belong exclu- 
sively to the clerical order, and these proceedings 
are brought as a substitute for an action of eject- 
ment. 


While the fraudulent divorce business is receiving 
a check in the Western States, the law makers of 
Massachusetts are endeavoring to encourage it at the 
East. The law of that State has heretofore been 
lax enough on the subject, but there has been no 
disposition to foster actions brought by persons 
coming from other States for the purpose. Under 
the provisions of the statute heretofore in force, a 
residence of five years on the part of the applicant, 
immediately preceding the filing of the application, 
was required, and even this was not enough if it 
was made to appear that the applicant had moved 
into the State for the purpose of procuring the 
divorce. As the law is amended three years’ resi- 
dence only is essential, and the purpose of such resi- 
dence is now immaterial. The only object of such 
a change that can be imagined is to invite persons 
from other localities who are tired of the restraints 
of the marital contract, to take up their abode in 
Massachusetts and procure from her courts what 
they are unable to procure from their own. The 
inducement, however, is weak in comparison to that 
offered in some of the territorial legislatures, Utah 
for instance, where only an intention to reside is 
required to give the court jurisdiction. Utah divor- 
ces are not worth much, however. Massachusetts 
divorces will in time be worth just as little. 


The courts in Massachusetts, or else the litigants, 
deal with trials involving matters of scandal far 
better than it has been the custom in this State to 
deal with such matters. In a case in Boston, in- 
volving the reputation of numerous prominent citi- 
zens, recently brought to trial, the newspapers and 
those of the public who care for such things were 
anticipating a sensation second only to that fur- 
nished by the renowned controversy between Messrs. 
Tilton and Beecher. But their hopes have been 
disappointed, as the proceedings are to be conducted 
privately, and the misfortunes and misadventures of 
the parties concerned in the litigation are to be made 





no further public than the interests of justice require, 
This, of course, will take from the case a vast 
amount of dramatic interest, and will undoubtedly 
render a settlement of the matter possible. It would 
be a great improvement in the method of conduct- 
ing trials of this character if parties could be in- 
duced to forego the right they have to insist ona 
public exposure of the matters in issue before a jury. 
But if that were done, the advantage which an in- 
dividual who has no reputation to lose, and does not 
feel any annoyance from being the object of dis- 
paraging remarks, has over others in public expo- 
sures of this kind, would be lost, and a very potent 
influence in aid of blackmailing prosecutions done 
away with. But as many persons who now suffer 
in silence rather than to go into court with their 
wrongs would have removed the chief obstacle to 
seeking the aid of the law to right them, the loss of 
one class would be compensated by the benefit 
received by another, in case a change from public to 
private trials could be had. 


The legislature, according to the usual custom, 
passed a number of bills of general interest upon 
the eve of adjournment, which, under the provision 
of the constitution, the governor has the right to 
approve within thirty days of the time of adjourn- 
ment. He has since the 24th ult., when that event 
occurred, signed a number of bills, some of them of 
general importance. Among those of that class are 
the following, namely: amendments to the first 
thirteen chapters of the Revised Code; amending 
the game law; regulating the use of text-books in 
schools; regulating the assessment of highway 
labor upon railroad corporations; prohibiting the 
admission of minors under the age of fourteen into 
places where intoxicating liquors are sold, or certain 
places of amusement unless accompanied by parents 
or guardians; providing for the security of life at 
bathing places; permitting the assessment of own- 
ers of lots in rural cemeteries by the trustees. There 
are a number of bills yet unsigned, the most import- 
ant among which are those relating to the remain- 
ing nine chapters of the Revised Code. As the 
Code is incomplete without those chapters, it would 
not seem to be giving it a fair trial to allow only 
the fragmentary portion to become law which must 
be adjusted to the existing statutes with which 
it was not designed to be connected. The friends 
of the Revised Code will be disappointed if the 
governor should decline to approve the action of the 
legislature in regard to the matter. 

_—__>___—. 
NOTES OF CASES. 
1 or Court of Appeals of Maryland, in the case of 
Hambleton v. Cent. Ohio R. R. Co., 44 Md. 551, 
pass upon the question as to which of two innocent 
parties shall bear a loss occasioned by a forgery. 
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The firm of Hambleton & Co., in good faith, ad- 
vanced money upon Central Ohio Railroad corporate 
stock pledged to them under forged powers of trans- 
fer. The railroad company, upon the receipt of the 
original certificates of stock, in like good faith, can- 
celed them, and issued new ones in the name of the 
firm. The court held that, as between the firm and 
the company, the rights of third parties not being 
involved, the loss must fall on the firm; that a sale 
of the stock by the firm, after knowledge of the 
forgery, would not affect the case, and that the issu- 
ing of the certificates to the firm upon the faith of 
the forged powers of attorney did not create an 
estoppel against the company. The court, in de- 
ciding this case, follow Brown v. Howard Fire Ins. 
0o., 42 Md. 384, which resembles it very nearly. 
The doctrine appears, also, to have the support 
of numerous cases. See Canal Bank v. Bank of 
Albany, 1 Hill, 287; Lowry v. Com. & Farm. Bank, 
Taney, C. C. 310; Swan v. N. Brit. Aust. Co., 7 
H. & N. 603; Weaver v. Barden, 49 N. Y. 286; 
Hildyard v. South Sea Co., 2 P. Wms. 76; Bank of 
Commerce v. Union Bank, 3 N. Y. 230; Ellis v. Ohio 
L. Ins. & T. Co., 4 Ohio St. 668; Nat. Bank of Com- 
merce Vv. Nat. Mechan. Bank, 55 N. Y. 211; Dinsmore 
v. Duncan, 57 id. 573; Colson v. Arnot, id. 258. See, 
however, Pollock v. National Bank, 7 N. Y. 274, 
where it is held that a bank which has permitted a 
transfer of stock upon a forged power of attorney, 
and has canceled the original certificates, can be 
compelled to give new certificates to the person 
owning such stock, and if it has no shares, it can 
issue, to pay him the value thereof. See, also, Ashby 
v. Blackwell, Ambler, 503; Duncan v. Lintly, 4 MeN. 
& G. 40; Hoffman v. Bank of Milwaukee, 12 Wall. 
503. 


In Woodley v. Metropolitan Railway Co., decided 
by the English Court of Appeal, on the 14th of 
February last, and reported 36 L. T. Rep. (N. 8.) 
419, the plaintiff was employed by a contractor 
engaged by the defendant to execute certain work 
in one of the Metropolitan Railway tunnels. Trains 
were passing the spot every ten minutes, and the 
line being on acurve the workman could not be 
aware of the approach of a train until it was within 
twenty or thirty yards of him. The place was 
perfectly dark. No one was stationed to warn the 
workmen of the approach of trains, nor was the 
speed of trains slackened at the spot where the 
work was being done, nor the whistle sounded. 
The plaintiff was struck and severely injured by a 
train in the course of his work. While similar 
work at-a different part of the tunnel was being 
done before, a man was placed to give warning of 
the trains. The plaintiff sued the defendant to 
recover damages for the injuries he had sustained. 
The court held (two judges out of five dissenting), 





reversing the judgment of the court below, that the 
defendant was not liable, as the plaintiff must be 
taken to have entered upon the employment under 
the contractor with full knowledge of its dangerous 
character, and to have accepted the risk attending 
it. The court in deciding the case is in harmony 
with the principle that where the servant’s action is 
founded upon the assumption that the master ought 
to have known of the defect which caused the 
injury, it is a sufficient defense to show that the 
servant had equal means of knowledge. See Coo- 
nam v. Brockway, 3 Robt. 74; 28 How. Pr. 472; 
Illinois Cent. R. R. Oo. v. Jewell, 46 Til. 99. The 
dissenting judges, however, did not consider the 
plaintiff to occupy the position of a servant to the 
defendants. See, also, as to the general rule in 
such cases, Seymour v. Maddox, 16 Q. B. 326; 
Indermaur v. Dames, 14 L. T. Rep. (N. 8.) 484; 
Morgan v. Vale of Neath Ry. Oo., 13 id. 464; Wig- 
gett v. Fox, 11 Ex. 832; Bilbee v. Lond. B. & 8. C. 
Ry. Co., 13 id. 146; Skelton v. Lond. & N. W. Ry. 
00., 16 id. 563; Clarke v. Holmes, 7 Hurlst. & N. 
937; Laning v. WN. Y. Cent. R. R. Co., 49 N. Y. 
521; 10 Am. Rep, 417. 


The Supreme Court of Maine in the recent case 
of Meader v. White, to appear in 66 Me. Rep., de- 
cide that a loan made on Sunday is in that State 
void, and the amount loaned cannot be recovered 
back. The decision is in accordance with the cur- 
rent of decisions in various States where a statute 
forbidding Sunday contracts exists. See Fenn v. 
Donahue, 35 Conn. 216; Plaisted v. Palmer, 63 Me. 
576, ete. The court, however, very strongly animad- 
vert upon the statute in question, saying: ‘‘It is an 
unfortunate condition of the law when the violator 
of its commands is rewarded by it for such violation. 
The defendant and the plaintiff are alike guilty of 
a violation of law; the former in soliciting a loan, 
the latter in yielding to such solicitation. But the 
defendant is absolved from an indebtedness created 
at his own instance; while plaintiff is liable to a 
double penalty, that inflicted by the law, and that 
arising from the non-payment of money loaned.” 
See upon the subject of Sunday contracts Cratty v. 
Bangor, 57 Me. 423; 2 Am. Rep. 56; Bailey v. 
Blanchard, 62 Me. 168; Garrick v. Wason, 4 Ohio 
St. 566; Whitcomh v. Gilmore, 35 Vt. 297; State 
v. Goff, 20 Ark. 289; Jones v. Anderson, 10 Allen, 
18: Commonwealth v. Sampson, 97 Mass. 407; Me- 
Grath v. Merwin, 112id. 467; 10 Am. Rep. 179; Phil. 
R. R. Co. v. Phil. Towboat Co, 23 How. (U. 8.) 209; 
MeClary v. Lowell, 44 Vt. 116; 8 Am. Rep. 366; 
Hearne v. Nichols, 1 Salk. 289; Flagg v. Millbury, 4 
Cush. 243; Adams v. Gray, 19 Vt. 358; Parker v. 
Latner, 60 Me. 528; 11 Am. Rep. 210, and notes 
to cases; 3 Am. Rep. 371; 8 id. 367; 9 id. 544; 11 
id. 212. 
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RECENT CASES AS TO REASONABLE DOUBT. 


HE rule of the criminal law that an offense must 
be proved beyond a reasonable doubt, was for a 
long time applied without challenge in civil cases 
where crime was imputed; but the current of 
recent decisions is against such application. In 
Ellis v. Buzzell, 60 Me. 209; 8. C., 11 Am. Rep. 
204, Barrows, J., said: ‘‘But we think it time 
to limit the application of a rule which was orig- 
inally adopted in favorem vite, in the days of a san- 
guinary penal code, to cases arising on the criminal 
docket, and no longer to suffer it to obstruct or in- 
cumber the action of juries in civil suits sounding 
only in damages.” That was an action for slander 
in charging the plaintiff with adultery —a crime 
under the statute. The plea that the words were 
true was interposed, and the court held that a pre- 
ponderance of evidence would support the plea. 
Barrows, J., further remarked: ‘‘If the words said 
to be slanderous impute to the plaintiff the commis- 
sion of a crime, the defendant must fasten upon the 
plaintiff all the elements of the crime, both in act 
and intent; and to do this he must furnish evidence 
enough to overcome in the minds of the jury the 
natural presumption of innocence, as well as the 
opposing testimony. But to go further and say that 
this shall be done by such a degree and quantity of 
proof as shall suffice to remove from their minds 
every reasonable doubt that might be suggested, is 
to import into the trial of civil causes between 
party and party a rule which is appropriate only in 
the trial of issues between the State and a person 
charged with crime, and exposed to penal conse- 
quences if the verdict is against him.” 

The Supreme Court of Wisconsin, in Blaeser v. 
Milwaukee Mechanics’ Mutual Ins. Oo., 37 Wis. 31; 
8. C., 19 Am. Rep. 747, held the same rule where 
the defense of willful burning was set up to an ac- 
tion on a policy of insurance against fire. Thesame 
court, or rather the chief justice of the same court, 
had referred to the question in Pryce v. Security 
Ins. Co., 29 Wis. 270, and was evidently inclined to 
lean to the rule which required proof beyond a 
reasonable doubt, but expressly avoided expressing 
an opinion, as the point was not necessary to the case. 

The Supreme Court of Michigan is a strong sup- 
porter to the modern interpretation of the rule. In 
the recent case of Hiliott v. Van Buren, 33 Mich. 
99; 8. C., 20 Am. Rep. 668, which was an action for 
an assault and battery with attempt to ravish, it 
was held that the plaintiff was not required to 
prove the charge beyond a reasonable doubt. Camp- 
bell, J., said: ‘‘ There is no rule of evidence which 
requires a greater preponderance of proof to author- 
ize a verdict in one civil action than in another, by 
reason of the peculiar questions involved ;” and the 
same doctrine was held in Watkins v. Wallace, 19 
Mich. 57. 





Then, again, the Supreme Court of Ohio, in Jones 
v. Greaves, 26 Ohio St. 2; 8. C., 20 Am. Rep. 752, 
established the same rule for that State, holding 
that on the trial of a civil action, wherein the claim 
or defense is based on an alleged fraud, the issue 
may be determined in accordance with the prepon- 
derance or weight of evidence whether the facts 
constituting the alleged fraud do or do not amount 
to an indictable offense. To the same effect are 
Knowles v. Scribner, 57 Me. 497; Matthews v. Hunt- 
ley, 9 N. H. 150; Schmidt v. The N. Y. Union Mut. 
Ins Oo,, 1 Gray, 529; Gordon v. Parmlee, 15 id. 
413; Kincade v. Bradshaw, 3 Hawk, 63; Marshall v. 
Thames Ins. Oo., 43 Mo. 586; Scott v. Home Ins. 0o., 
1 Dill. C. C. 105. 

On the other hand, the Supreme Court of New 
Jersey, in the recent case of Kane v. Hibernia Ins. 
Co., 9 Vroom, 441; 8. C., 20 Am. Rep. 409, adheres 
to the rule that such a defense must be established 
beyond a reasonable doubt. That was an action 
on a policy of insurance against fire, and the defense 
was interposed that the plaintiff willfully set fire to 
the insured property, and the court held that the 
defendant was bound to establish the defense be- 
yond a reasonable doubt, and by the same measure 
of proof that would be required to convict the 
plaintiff if tried on an indictment charging the 
same offense. The cases, pro and con, were ably 
examined by Woodhull, J., and the conclusion 
reached that the rule as stated was supported both 
by reason and authority. In concluding his review 
he said: ‘‘In regard to the reasonableness of the 
rule against which much has been said in the case 
just referred to, and in other cases, I remark that, 
whether applied to criminal or civil cases, the rea- 
son of the rule seems to me to be the same, and the 
rule itself rests upon precisely the same foundation, 
viz., that legal presumption in favor of innocence, 
a presumption which is not, as some seem to sup- 
pose, an arbitrary contrivance to screen the guilty 
when under indictment, but a conclusion of law 
drawn from general experience of human conduct, 
and designed to protect the innocent — a presump- 
tion of such potency that it can be overcome by 
nothing short of full and satisfactory proof — that 
is, by the highest measure of proof defined by the 
common law, as distinguished from that by mere 
preponderance of evidence. As the rule in ques- 
tion merely recognizes and gives effect to this uni- 
versal presumption of law, I cannot think that it is 
either unreasonable or unjust.” 

There can be little doubt that the English cases 
are to the effect that in the class of cases under con- 
sideration, there must be proof of the offense be- 
yond a reasonable doubt. Stephens’ Digest Law of 
Ev., art. 94; Chalmers v. Shackell, 6 C. & P. 475; 
Thurtell v. Beaumont, 1 Bing. 339; Willmett v. Har- 
mer, 8 C. & P. 695. But there is in that country a 
reason for the rule, which does not exist here, in 
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what was remarked by Lord Kenyon, in Cook v. 
Fields, 3 Esp. 138, that ‘‘ when a defendant justifies 
words which amount to a charge of felony and 
proves his justification, the plaintiff may be put 
upon his trial by that verdict without the inter- 
vention of a grand jury.” 

There are several cases in New York holding 
apparently that when a criminal act was involved 
in a civil case, proof beyond a reasonable doubt 
must be made (Woodbeck vy. Keller, 6 Cow. 116; 
Clark v. Dibble, 16 Wend. 601; Hopkins v. Smith, 3 
Barb. 599), but these were actions of slander in 
which the words used implied perjury to the plain- 
tiff and are authority only for the rule that where 
perjury is the issue there must be two witnesses, or 
one witness and corroboratory circumstances to 
establish the affirmative. 

There are several passages in Greenleaf’s Evi- 
dence in support of the rule of proof beyond rea- 
sonable doubt, but the careful and well-informed 
editor of the last edition (13th), in notes to the 
several sections makes it more than probable that 
the present law is not as stated in the text. 


—_——_>__—_. 


COMMON-LAW RIGHTS TO LITERARY PROP- 
ERTY. 


ITERARY property is the property which a person 

has in ideas expressed in certain forms. It is diffi- 
cult to state a rule by which to determine the form 
of expression in order to constitute literary prop- 
erty. 

Thus, ideas are expressed in an invention, yet it is 
not literary property. Neither is this property con- 
fined to expressions of ideas in words alone. A liter- 
ary property may exist in a painting (Oertel v. Wood, 
40 How. Pr. 10), or in a musical composition, or in a 
piece of statuary. 

There is a qualification in some cases in respect to 
ideas which are expressed in words. Thus, ideas are 
communicated by word of mouth without being first 
reduced to writing. Here, although they may be at 
times most valuable, yet the necessities of the occa- 
sion and the conveniencies of every day life require this 
manner of expression. In such no literary property 
exists. These common cases are to be carefully dis- 
tinguished from the special cases where lectures are 
delivered orally to a class, as by a professor to students 
under his instruction. In these a literary property 
does exist. When the occasion does not call for oral 
communication people sometimes express ideas in 
writings. This is done when some special value is at- 
tached to ideas, or when the position of the party with 
whom communication is desired, is such as to make 
oral communication impossible. 

Ideas which are expressed in writings are preserved, 
and preservation it would seem is sufficient in law to 
impute a property in the idea thus expressed, whether 
it contains any attribute of literary composition or 
not. 4 Duer, 879, overruling 3 Barb. Ch. 321. Ideas 
expressed orally, upon the immediate necessity of the 
occasion, are cast adrift without thought as to their 
preservation, to be preserved by whosoever wills, or 
else finally to be lost. 





Be this as it may, it is true that the term “literary 
property ” has come to be confined in its meaning in 
this respect to the expression of ideas in writing, or in 
its more ready and popular substitute, printing. 

Inquiry will now be made as to the extent of the right 
to literary property as recognized in England in former 
days. 

The earliest record of legislation bearing upon the 
subject of literary property, or of printing and pub- 
lishing, is to be found in a decree fof Star Chamber in 
1556, which regulated the number of presses and the 
manner of printing. In the same year a charter was 
granted to a body called the Stationers’ Company, and 
by this charter a monopoly of printing was secured to 
persons who were members of this body. 

In the year 1558 a second charter was granted to this 
company, and entries were made in its books by au- 
thors for the benefit of particular persons who were 
members thereof. In the succeeding year there is a 
record of individuals who were fined for printing the 
copies of others. In 1585 there is another decree of 
Star Chamber, prohibiting the printing of any work 
contrary to the statutes or to any allowed ordinance 
set down for the good government of the Stationers’ 
Company. This decree was evaded by having the 
books printed abroad and then bringing them to Eng- 
land. 

To remedy this evasion of the law another decree 
was issued from Star Chamber in 1637, which prohib- 
ited the importation of books. In the year 1640 the 
Star Chamber was abolished. Thereupon the author- 
ity of the Crown over the press, which to this time had 
been unlimited, ceased. 

This suddenly acquired liberty to the press seems to 
have been abused. Parliament, on account of the li- 
centiousness of the press, by an ordinance prohibited 
the printing of any book unless it was first licensed 
and entered in Stationers’ Company. By the same 
ordinance it also prohibited such printing without the 
owner’s consent. 

In the year 1644 Milton made his celebrated speech 
against this ordinance and in favor of liberty of speech 
and of the press. In the year 1649 the Long Parlia- 
ment passed an act, followed by another in 1662 (act of 
13 & 14 Chas. 2), both of which were to the same effect 
as the one against which Milton spoke. It is to be 
noted that all these were worded with intent to give 
additional security to some right which, in contempla- 
tion of the statutes, was not sufficiently protected. 
In 1709 a further bill was passed for the purpose of 
securing the property of copies of books to the right- 
ful owners. 

In the year 1710 the celebrated statute of 8 Anne 
was passed. The object of this statute, as of some 
preceding ones, was to obtain security against re- 
peated piracies, of works, from booksellers, to whom 
the authors or owners had committed them for publi- 
cation. 

Upon application a bill was brought in Parliament 
entitled ‘‘ An act to secure the property of authors.”’ 
In some of its intermediate stages and before its final 
passage the title was changed to that of ‘ An act for 
the encouragement of learning by vesting the copies 
of printed books in the authors or purchasers of such 
copies during the times therein mentioned.”” Maughan, 
20-27. Why this change was made is uncertain. The 
preamble shows no reason for it. This statute of Anne 
completes the list of positive legislation in England 
bearing upon the subject of literary property. (The 
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statute 5 & 6 Vict. embraces all previous legislation in 
a revised form, and repeals the statute of Anne and 
the succeeding ones, 54 Geo. 3, etc.) 

The first judicial determination of any importance 
upon the subject was had in the Court of King’s 
Bench in 1769, in Millar v. Taylor, 4 Burr, 2303. The 
reporter of this case in a head note says: ‘This case 
was a revival of the old and often litigated question 
of literary property, and was the first determination 
which the question ever received in the Court of 
King’s Bench.” 

However true this may be, the actual decisions in 
lite prior to this case are very few. Those reported 
arose upon applications for injunctions, or upon mo- 
tions to continue or dissolve them. Of this nature is 
the case of Pope 'v. Curl, 2 Atk. 342, where, in 1741, 
Lord Hardwicke granted an injunction to prevent the 
publication of Pope’s Letters to Swift. So, also, the 
case of the Duke of Queensbury v. Dr. Shebbare, 2 
Eden, 329, where, in 1758, the Lord Keeper continued 
an injunction to prevent the publication of a manu- 
script history of the reign of Charles II, written by 
the Earl Clarendon, and which had been given to a 
person under whom the defendant claimed, but not 
with the intention that he should publish it. The re- 
porter of the case says in a foot-note: ‘This case es- 
tablished what was admitted in Southey v. Sherwood, 
2 Merrivale, 435, that an author has property in an un- 
published work independent of the statute.” 

The facts in the case of Millar v. Taylor were some- 
what different from any which existed in these cases, 
and presented a question of law different from any 
which had before arisen. Indeed, all the questions 
which could possibly arise concerning common-law 
rights to literary property were presented in this case. 
The facts found by the jury on a special verdict are as 
follows: 

“The Seasons (one volume) was first printed and 
publishei by James Thomson, author, for himself, at 
several times between the beginning of the year 1727 
and the end of the year 1729 in London; that in the 
year 1729 Millar purchased and thereupon printed and 
published the same; that before the reign of her late 
majesty Queen Anne it was usual to purchase from 
authors the perpetual copyright of their books, and to 
assign the same from hand to hand, and to make the 
same the subject of family settlements, and that Sta- 
tioners’ Company, to secure the enjoyment of copy- 
rights, passed by-laws concerning eutry to name of a 
member, and imposing a fine fur publication by any 
other member without license.” 

On the argument the plaintiff insisted that there 
was a property remaining in authors after publication 
of their works; that they only or those who claim un- 
der them have a right to multiply copies of such for 
sale; that the right is a common-law right which al- 
ways existed and still exists independent of and not 
taken away by the statute of Anne. The defendant, 
on the other hand, denied that any property remained 
in authors after publication of their works; that if the 
original author publishes a work, he sells it to the pub- 
lic, and that the purchaser has a right to make what use 
of it he pleases; that the sole exclusive right does not 
remain after publication, and if it did it would be 
a monopoly; that the statute of Anne vests copies 
of printed books in authors or purchasers during the 
times therein limited, and it is only during that lim- 
ited time. The argument and opinions, in this case, 
in support of these conflicting propositions are most 





exhaustive, and constitute the groundwork of all sub- 
sequent argument and opinion. 

Judges Willes and Aston, supported by Lord Mans- 
field, held with the plaintiff. Judge Yates held with 
the defendant. 

In the year 1774 these questions were brought before 
the House of Lords in the case of Donaldson v. Beckett, 
4 Burr, 2408, Lord Mansfield being one of the twelve 
judges, declined giving any opinion. The others gave 
their opinions on the following points: 

Ist. Whether at common law an author of any 
book or literary composition had the sole right of first 
printing and publishing the same for sale. Eight 
judges decided in the affirmative and three in the 
negative. 

2d. If the author had such right originally, did the 
law take it away upon his printing and publishing 
such book or literary composition, and might any per- 
son afterward reprint and sell for his own benefit such 
book or literary composition against the will of the 
author. On this, four decided in the affirmative and 
seven in the negative. 

3d. If an action would have lain at common law, is it 
taken away by statute (8 Anne); and is an author by 
said statute precluded from every remedy except on 
the foundation of said statute and on the terms and 
conditions prescribed thereby? Six of the judges 
to five decided that the remedy must be under the 
statute. 

4th. Whether the author of any literary composi- 
tion and his assigns had the sole right of printing and 
publishing the same in perpetuity by the common 
law? This was decided in the author’s favor by seven 
judges to four. 

5th. Whether this right is inany way impeached, re- 
strained or taken away by the statute of Anne? Six 
to five judges decided that the right was taken away 
by the statute. 

It will be seen that the second and fourth proposi- 
tions are substantially the same. So also are the third 
and fifth. In this way the judges expressed them- 
selves upon the questions, both affirmatively and nega- 
tively. 

By this it will be seen that a majority of the judges 
were in favor of the perpetual common-law right of 
authors, and had Lord Mansfield voted according to 
his former decision they would have been evenly di- 
vided on the question whether such right had been 
taken away by the statute. The decree in the case 
was reversed and judgment given for the defendant 
in the House of Lords. This was virtually on the 
strength of the decision on the last proposition with- 
out regard to the others. 

By this judgment the House of Lords established 
the law to be that if any right existed prior to the 
statute of Anne, such right was by it taken away, 
and the only remedy for authors was under the 
statute. 

It was in this unsettled condition that the law ex- 
isted in England until the year 1854, in respect to the 
all important question of the right prior to and inde. 
pendent of the statute. In that year the question 
was again revived in the case of Jeffreys v. Boosey, 3 
H. L. Cas. 815. In this case it was agreed by all the 
judges that concerning the common-law right of an 
author to his manuscript before publication there could 
be no doubt. 

Of the eleven judges who delivered opinions, only 
two judges, Erle and Coleridge, were in favor of the 
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perpetual right. Four of the judges failed to express 
themselves positively, simply holding, as in Donald- 
son v. Beckett, that if perpetual right did exist at 
common law, it was abridged and regulated by the 
statute of Anne. The remaining five, Baron Parke, 
Lords Chief-Justices Pollock and Jervis, and Lords 
Brougham and St. Leonards, gave their opinions 
against such perpetual right independently of the 
statute. 

The law as recognized in England at the present 
day, founded on the foregoing balance of opinion is, 
that there is no exclusive right in an author to print 
and publish his works in perpetuity; that copyright 
does not exist at common law, but is only the creature 
of statute. 

(To be concluded.) 
——_>___——_ 


INSURANCE LAW. 





FIRE INSURANCE; IMMATERIAL MISREPRESENTATIONS ; 
USAGE AS EXCUSE FOR VIOLATING CONDITION OF 
POLICY; REPRESENTATIONS AS TO TITLE.— LIFE LN- 
SURANCE; INVALID ASSIGNMENT OF POLICY. 


N the case of Mobile Fire Dep. Ins. Co. v. Miller, 
decided on the 5th ult., by the Supreme Court of 
Georgia, the facts were these: Miller took out a policy 
of insurance in the company named, October 27, 1874, 
for $5,000. He stated in answer to questions in the 
application that his goods were inventoried last, 
in April previous, and amounted to $13,000. It was 
specially agreed in the policy that the answers to these 
questions should be considered as warranties, and if 
not true the policy should be void. On the trial it 
appeared that the last inventory of the goods was, in 
fact, made on October 4th, just previous to the insur- 
ance, and that the goods amounted to $7,600 at that 
time — but that Miller had afterward purchased $11,- 
000 worth of goods from parties in Savannah, and had 
them on hand at the time of the insurance. The court 
held that the variation did not avoid the policy, say- 
ing that it is not any and every variation from the 
representations contained in the application, that will 
constitute a breach of the covenant of warranty and 
avoid the policy. The variation must be such as to 
change the nature, or extent, or character of the risk, 
in order to avoid the policy. The court further said 
that whether the variation claimed in this case changed 
the nature, or extent, or character of the defendant’s 
risk, or whether it was material or done willfully, or 
fraudulently, were questions of fact to be determined 
by the jury from the evidence, and not questions of 
law for the court to decide. We recognize the princi- 
ple that by the terms of the policy a willful attempt 
at fraud by the insured, by false swearing, or other- 
wise, would void the policy, but inasmuch as the en- 
tire charge is not set out in the record, we will presume 
that the court made the proper explanation of the 
charge upon which error is assigued. The court also 
held that evidence that the agent of the defendant 
knew before, and at the time of issuing the policy that 
gunpowder and kerosene were to be kept by the in- 
sured, in the house, was admissible in this case. 
The omission to insert the permission in the policy 
was the fault of the defendant’s agent, as shown by 
his own testimony. 
—In the case of Birmingham Fire Ins.Co. v. Kroeger, 
not long since decided by the Supreme Court of Penn- 
sylvania, a policy of insurance on stock, etc., in a 





store, provided “ that if the assured shall keep or have 
in any place on premises where this policy may apply, 
petroleum * * * without written permission in 
this policy, then, and in every such case, this policy 
shall be void.’’ The court held that if petroleum 
was kept on the premises it avoided the policy, and 
evidence of a custom to keep petroleum in such stores 
would not affect this question. 

—In the case of Manhattan Fire Ins. Co. v. 
Ulman, recently decided by the Supreme Court of 
Appeals of Virginia, a policy of insurance contained 
a provision in these words: ‘If the interest of the 
assured in the property be other than the entire, un- 
conditional and sole ownership of the property, for 
the use and benefit of the assured, or if the building 
insured stands on leased ground, it must be so repre- 
sented to the company, and so éxpressed in the written 
part of this policy, otherwise the policy shall be void.” 
There was an incumbrance by deed of trust on the 
property at the time of the insurance, which was not 
stated, and about which no inquires were made. And 
the house stood on leased ground. Which latter fact 
was known by the agent of the company at the time 
the policy was taken out, but not so represented in the 
written part of the policy. The court said that unless 
there be a warranty, or a representation that amounts 
to a warranty that there are no incumbrances, or unless 
the applicant makes a false or fraudulent representa- 
tion in answer to interrogations about the same, the 
policy will not be avoided forthem. This condition 
does not refer to the legal title but to the interest of 
the assured in the property. And held that the knowl- 
edge of the agent that the house was built on leased 
ground must be imputed to the company. The court 
said that regarding the clause of the policy above 
quoted as a warranty, then there was a breach of it co 
instanti that the contract was made, which the com- 
pany knew of; it was taking the premiums without 
incurring any risk, which they are estopped from do- 
ing. And the policy is not void for the failure to state 
facts known to the agent in the written part of the 
policy. 

— Inthe case of Crossley v.City of Glasgow Assur.Co., 
recently decided in the Chancery Division of the Eng- 
lish High Court of Justice (36 L. T. Rep. N. 8. 285), 
policies of life assurance were effected by a debtor, 
and forwarded by him to his creditor, the plaintiff, as 
security for a debt largely exceeding the amount 
assured. No legal assignment was effected. The poli- 
cies wers kept up, and the assured died in 1874. In 
1875 the plaintiff's solicitor gave notice to the office of 
his claim, which notice the office acknowledged, and 
for which it made the statutory charge of 5s., but 
denied the plaintiff's claim on the ground of there 
having been no legalassignment. The plaintiff brought 
his action for the policy moneys and interest. The 
company resisted, on the ground above mentioned, 
and insisted that the plaintiff could not give a valid 
discharge, and that the personal representative of the 
deceased was a necessary party. The deceased died 
insolvent, and there was no personal representative. 
The court held that the company was justified in re- 
fusing payment to the plaintiff, as there was no assign- 
ment, legal or equitable; that the court had power to 
order payment without a legal personal representative 
of the deceased, under the Chancery Procedure Act 
1852 (15 & 16 Vict., c. 86), s. 44, and that the plaintift 
Was entitled to interest at four per cent on the sum 
assured under 3 and 4 Will. 4, o. 42. 
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SALE OF COUNTERFEIT NEGOTIABLE BONDS 
— LIABILITY OF VENDOR. 


SUPREME COURT OF THE UNITED STATES—OCTO- 
BER TERM, 1877. 


Urrey et al. v. DoNALDsSON et al. 


Defendant, at St. Louis, who had been offered some rail- 
road bonds without guaranty as to their genuineness, 
telegraphed to plaintiff at New York for an offer to 
eq > Plaintiff ene back offering to take 

he bonds at a named price. On the same day defend- 
ant telegraphed to plaintiff—‘*We accept your offer.” 
The bonds were sent to New York the same day, and 
also a letter from defendant to plaintiff, reading thus: 
“In accordance with your offer * * we replied we 
accept your offer. * We would further add that we 
have purchased the bonds from a party strange to us, 
and not having handled any of the Pacific Central we 
would sell the bonds without recourse as to their being 
nuine; consequently please examine them, and upon 
ing found correct telegraph immediately (Central all 
OK). We do not doubt the bonds, but coming to us 
through strange parties, we use this as a precaution 
and not willing to take any risk.” The plaintiff re- 
ceived this letter four days after the telegram, and a 
few minutes before the bonds arrived with a draft for 
their price. Plaintiff had sold the bonds to arrive, and 
his vendee examined them and pronounced them good. 
Plaintiff paid the draft, and telegraphed that the bonds 
were all correct. It was cw? discovered that 
they were counterfeit, of which fact plaintiff notified 
defendant in time to have enabled him to probably se- 
cure himself. 

Held, that the contract for the sale of the bonds was com- 
leted by the telegram of defendant accepting plain- 
if’'s offer,and was not modified by the letter subse- 
uently received, and plaintiff was entitled to recover 

e price paid for them. 


N error to the Circuit Court of the United States for 
the Eastern District of Missouri. Action by ven- 


dees to recover the price paid for counterfeit bonds. 
The facts appear in the opinion. 


Mr. Justice SwAYNE delivered the opinion of the 
court. 

This is an action at law, brought by the plaintiffs in 
error. The case was submitted to the court without 
the intervention of a jury, pursuant to the act of 
Congress of March 3, 1865. 13 Stat. 501. 

The court found specially. 

The question presented for our determination is 
whether the facts found are sufficient to support the 
judgment. Those facts are neither voluminous nor 
complicated. 

On the 24th of May, 1871, Newman & Havens, bank- 
ers, of Leavenworth, telegraphed to Nichols, the 
cashier of the Commercial Bank of St. Louis, to “ get 
rate for fifteen thousand dollars California Centra] 
Pacific Railroad bonds, delivered to-morrow.” The 
defendants offered ‘‘100%¢."”.. Newman & Havens ac- 
cepted by a telegraphic dispatch. On the 25th of May 
Cashier Nichols received from Newman & Havens the 
bonds, and also a letter, in which they said ‘“‘ the party 
selling these bonds is waiting here to get the money 
forthem. He isan entire stranger tous.” ‘* We de- 
sire them sold without any recourse on us.’’ On the 
same day Cashier Nichols showed this letter to the 
defendants and proposed to deliver the bonds without 
recourse. They refused to receive them on such 
terms, but offered to take them and pay for them when 
ascertained to be good; otherwise to return them. 
The cashier acceded to this proposition. On the same 
day, May 25th, the defendants telegraphed to the plain- 
tiffs, who were brokers in the city of New York, 
“make best bid for fifteen Central Pacifics, quick.” 
The plaintiffs answered that they would buy at 102%. 
Their dispatch to this effect reached the defendants 
about 104. M. the same day. The defendants answered 
by dispatch on that day, ‘‘ We accept your offer.” The 
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bonds were delivered by the cashier to the defendants 
on the 25th of May, and were by them forwarded by 
express on that day to a bank in New York, witha 
draft on the plaintiffs for $15,375, the bonds to be 
handed over on the payment of the draft. On the 
morning of that day the defendants addressed a letter 
to the plaintiffs, which is the hinge of this contro- 
versy. It is as follows: ‘“‘In accordance with your 
offer for 15 Central Pac. lst mort. bonds, 102}, we re- 
plied, we accept your offer, and have forwarded them 
by ex. to Bank North America, with draft attached 
for $15,375. We would further add that we have pur- 
chased the bonds from a party strange to us; and not 
having ever handled any of the Pacific Central, we 
would sell the bonds without recourse as to their being 
genuine; consequently please examine them, and upon 
being found correct, telegraph immediately (Central 
allO K). Wedo not doubt the bonds, but coming to 
us through strange parties, we use this as a precaution, 
and not willing to take any risk.” 

This letter reached the plaintiffs on the 29th of May, 
a short time before the draft and bonds were presented. 
The plaintiffs had sold the bonds “ to arrive” to Ras- 
mus & Lissignoli. They could not be delivered after 
2o’clock. It was within a few minutes of that time 
when the messenger of the bank presented himself. 
One of the plaintiffs went with the messenger to the 
office of their vendees and requested Rasmus to exam- 
ine the bonds. He did so, said they seemed to be cor- 
rect, and thereupon gave a check for the amount his 
firm had agreed to payfor them. This check was duly 
paid. On the same day the plaintiffs wrote to the de- 
fendants, ‘‘the Centrals all correct, and we telegraphed 
you to that effect.’”’ Such a dispatch had been sent. 
Upon receiving it the defendants paid the bank for the 
bonds, and the money was remitted by the bank to 
Newman & Havens. On the 12th of June information 
was received for the first time in New York or else- 
where that there were counterfeits in existence of such 
bonds. On that day the plaintiffs wrote to the de- 
fendants, ‘“‘look out for counterfeit Central Pacifics; 
some appeared on market to-day.” On the next day 
the plaintiffs telegraphed to the defendants, ‘‘ Central 
Pacifics sold us probably counterfeit. Bonds shipped 
to Europe. Can’t hear from them for several days.” 
On the same day the plaintiffs wrote to the defendants 
to the same effect, and said further: ‘In case your 
parties are doubtful it would be well to act at once as 
if the bonds were not genuine. There has been no 
suspicion of counterfeits until yesterday.”’ On the 
same day, June 13, the defendants replied by dispatch : 
“We sold without risk. Have purchased same day 
from Commercial Bank, and they from Newman & 
Havens, of Leavenworth, without risk.’”” The bonds 
were counterfeit, and the plaintiffs refunded to Ras- 
mus & Lissignoli the amount they had paid. On the 
12th of July the plaintiffs telegraphed to the defend- 
ants, ‘“‘the Central Pacifics bought of you in May are 
declared counterfeit. We shall look to you for in- 
demnity.’’ On the same day the defendants replied 
by telegraph and asked upon what ground it was pro- 
posed to hold them liable. Some subsequent corre- 
spondence took place between the parties which it is 
unnecessary to refer to in detail. The plaintiffs asked 
a transfer of the claim of the defendants, whatever it 
might be, but without guarantee, against the bank. 
This the defendants refused to give. The money paid 
to Newman & Havens by the bank was not called for 
by the party from whom they received the bonds for 
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two or three weeks after the money was paid to them. 
Before examining the case in its strictly legal aspects 
it is proper to make several remarks suggested by the 
facts as found. 

(1) The defendants sold the bonds absolutely by their 
dispatch of the 25th of May. The qualification insisted 
upon was by their letter of that date received by the 
plaintiffs on the 29th. If the defendants intended to 
qualify, it should have been done in the dispatch. This 
would have given the plaintiffs notice in time for re- 
flection before the presentation of the draft, might 
have prevented their selling the bonds before the let- 
ter was received, and would have enabled them to 
avoid the hurry and confusion incident to the payment 
of the draft and the delivery of the bonds to their 
vendees. If the draft had not been paid at sight it 
would doubtless have been protested. 

(2) The circumstances attending the purchase of the 
bonds by the defendants are shown in our analysis of 
the facts of the case. Thestatement in the letter upon 
the subject is not accurate. 

(3) They refused upon any terms to put the plaintiffs 
in their place with respect to any claims they might 
have against the Commercial Bank. 

(4) They were notified on the 12th of June that the 
bonds were counterfeit. If they had thereupon at 
once caused Newman & Havens to be advised also, it 
is not improbable that the latter would have retained 
the funds, and thus have saved from loss all the honest 
parties through whose hands the bonds had passed. 
The defendants failed to take any step whatever in 
this direction. 

It cannot be questioned that the dispatches between 


the parties on the 25th of May constituted a complete 
contract of sale, upon the condition or with an implied 
warrauty, which it is not material here to consider, 


that the bonds were genuine. Nor can it be doubted 
that if the bonds had been delivered without any 
thing further occurring, the defendants, upon the 
bonds proving to be counterfeit, would have been lia- 
ble in this action. Taylor v. Merchants’ Fire Ins. Co., 
9 How. 390; Benjamin on Sales, 56; Flyn v. Allen, 57 
Penn. St. 482; Webb v. Odell et al., 49 N. Y. 583. 

Was this contract changed so that this condition or 
warranty was waived by the plaintiffs? In other 
words, did the letter of the defendants propose the 
modification insisted upon, of the pre-existing con- 
tract, and if so, did the plaintiffs agree to it, and ac- 
cept the delivery of the bonds accordingly ? 

We pass by without remark the plaintiffs’ proposi- 
tions that the alleged modification was within the 
statute of frauds, and could not therefore be effectually 
accepted otherwise than in writing; that there was no 
consideration for such an agreement, and that, if 
made, it was contrary to public policy and therefore 
void. The view which we take of the case renders it 
unnecessary to consider either of these points. 

The first sentence of the letter relied upon by the 
defendants recognizes distinctly the contract as made 
by the dispatches. The defendants say: ‘In accord- 
ance with your offer for 15 Central Pac. lst mort. 
bonds, 10244, we replied, we accept your offer, and 
have forwarded them by ex. to Bank North America, 
with draft attached for $15,375.” 

This standing alone would have beena mere carrying 
out of the contract as made, and as it must have been 
understood by both parties. The stress of the case is 
upon what follows. The letter proceeds: ‘* We would 
further add that we have purchased the bonds from a 





party strange to us.’”’ They had in fact bought them 
from the Commercial Bank, but were not to take them 
unless genuine, and were not to pay for them until 
found to be so. Next: “And not having ever handled 
any of the Pacific Central, we would sell the bonds 
without recourse as to their being genuine; conse- 
quently please examine them, and upon being found 
correct telegraph immediately (Central O. K.).’? The 
phrase, ‘‘ we would sell without recourse,”’ considered 
in the light of the context and the circumstances, may 
well be interpreted to mean that the writers would 
prefer or like so to sell, if it could be done. This view 
derives support from the succeeding member of the 
sentence, “ please examine,’’ etc. Examine for whom? 
It is not said examine for yourselves. The language 
employed is usual where the thing asked is for the 
benefit of the asker, but not where it is for the benefit 
of the party addressed. Lastly, it is said: ‘We do 
not doubt the bonds, but coming through strange 
hands we use this precaution, and are not willing to 
take risk.’”’ This is consistent with the construction 
we have given to the preceding clause. If the exami- 
nation the plaintiffs were requested to make showed 
clearly that the bonds were not counterfeit, then there 
could be no risk,whether the sale was with or without 
warranty of genuineness. In connection ;with these 
views it is to be observed that while the bonds and 
draft were sent on pursuant to the original contract, 
which is distinctly recognized, it is not said in the 
letter in plain terms, such as would naturally have 
been used if such had been the intent of the writers, 
we will sell only at your risk as to genuineness. We will 
not guarantee it — examine for yourselves. If the bonds 
are counterfeit, and you take them, the loss will fall upon 
you, and not upon us. If this language, or terms equally 
clear and explicit, had been used, the case would have 
presented a very different aspect. ‘‘ Every intend- 
ment is to be made against the construction of a con- 
tract under which it would operate as a snare.’ Hoff- 
man v. itna Ins. Co., 32 N. Y. 405. 

Upon the whole letter, considering what it does and 
what it does not contain, we are unable to come to the 
conclusion that the defendants intended to require 
that the modification since insisted upon should be 
made, and to make such modification the condition 
upon which the plaintiffs should take the bonds, if 
they took them at all. This result leaves the rights of 
the parties as they were under the original contract, 
and entitles the plaintiffs to recover. 

But conceding for the purposes of this opinion that 
the letter did contain such a proposition or annuncia- 
tion as is insisted upon, then the inquiry arises whether 
it was so understood and agreed to by the plaintiffs. 

There can be no contract without the mutual assent 
of the parties. This is vital to its existence. There 
can be none where it is wanting. It is indispensable 
to the modification of a contract already made, as it 
was to making it originally, where there is a misun- 
derstanding as to any thing material, the requisite 
mutuality of assent as to such thing is wanting. Con- 
sequently the supposed contract does not exist, and 
neither party is bound. In the view of the law in such 
case there has been only a negotiation, resulting in a 
failure to agree. Whathas occurred is as if it were 
not, and the rights of the parties are to be determined 
accordingly. 

In Phillips v. Bistotti, 2 B. & C. 511, the defendant 
was a foreigner and understood the English language 
imperfectly. Certain jewelry was struck off to him at 
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auction for 88 guineas. He was sued for that amount 
and set up as a defense that he thought he had bid 48 
guineas. Abbott, Chief Justice, left it to the jury to 
find whether the mistake had actually occurred, ‘‘as a 
test of the existence of the contract.’’ Benj. on Sales, 
43. 

In Baldwin et al. v. Middleburgher, 2 Hall, 176, the 
defendant bought merchandise of the plaintiff, and it 
was agreed that it should be paid for by the note of a 
third person payable to the defendant, to be by him 
indorsed to the plaintiff. After the goods were de- 
livered the note was tendered, indorsed without re- 
course. The plaintiff refused to receive it, insisting 
that the agreement was that the note should be in- 
dorsed without this qualification, and thereupon 
brought the suit. The court left it to the jury to find 
whether there was a misunderstanding between the 
parties as to the manner of the indorsement. The 
jury so found, and it was held that the plaintiff was 
entitled to recover as if there had been nothing said 
about the note, there being no such assent of the two 
minds as was necessary to make a contract in relation 
to it. 

In Coles v. Browne, 10 Paige, 526, a block of lots was 
struck off at auction to the defendant. The plaintiff 
insisted and proved that the sale was of the lots sepa- 
rately. The defendant insisted that his bid was for 
the entire block as one parcel, and that he so under- 
stood the premises to be offered and sold. The vendor 
instituted the suit for specific performance. The evi- 
dence rendered it doubtful whether the defendant’s 
allegations as to his understanding and bid were not 
true, and upon that ground the chancellor dismissed 
the bill. If there was a misunderstanding on the sub- 
ect between the parties, there was clearly no contract. 
See, also, Calverly v. Williams, 1 Vesey, jr., 210; Saltus 
v. Pryn, 18 How. (N. Y.) Pr. 512; Bruce v. Pierson, 3 
J. R. 526; Crane v. Portland, 9 Mich. 493; 2 Parsons 
on Cont. (4th ed.) 475, et seq. 

It is essential to the validity of a contract that the 
parties should have consented to the same subject- 
matter in the same sense. They must have contracted 
adidem. Hazardv. N. E. M. Ins. Co.,1 Sumn. 218. 

‘Where a written agreement exists and one of the 
parties sets up an arrangement of a different nature, 
alleging conguct on the other side amounting to a sub- 
stitution of this arrangement for the written agree- 
ment, he must clearly show not merely his own 
understanding as to the new terms of arrange- 
ment, but that the other party had the same under- 
standing.’’ Darnley v. The Proprietors, etc., 2 L. R., 
H. L. Clark, pp. 43, 60. 

The plaintiffs were not asked to assent expressly 
with respect to the waiver of the warranty, if it were 
demanded, and made no such answer. They were 
asked to ‘‘ please examine,” etc., and to telegraph the 
result. This they did. The dispatch was wholly silent 
as to any thingelse. That they understood the waiver 
was demanded as a sine qua non in no way appears. 
On the other hand, the contrary is clearly manifest. 
The moment they had reason to apprehend that the 
bonds might be counterfeit they notified the defend- 
ants, and as soon as it became certain they were so, 
the defendants were advised of the fact and that they 
would be looked to for indemnity. The defendants 
denied their liability by reason of their letter. In due 
time this suit was brought. Conceding that both par- 
ties have acted in good faith, it is clear that there was 
a misunderstanding between them as to the meaning 





and effect of the letter, and that the plaintiffs never 
understood and agreed to it as it is now interpreted 
and insisted upon by the defendants. The aggregatio 
mentium requisite to give that interpretation effect 
was, therefore, wanting. 

To constitute the abandonment of a contract the act 
must be mutual. Robinson v. Page, 3 Russ. 122. 

It has been held that to make a negotiation for the 
modification of a contract effectual, it must appear 
that it was the intention of the party proposing it 
wholly to abandon the original contract, if the modifi- 
cation proposed were not assented to. Murray v. Har- 
way, 56 N. Y. 347; Robinson v. Page, swpra. 

‘* A waiver of a stipulation in an agreement, to be 
effectual, must be made intentionally and with knowl- 
edge of the circumstances.” Darnley v. The Proprie- 
tors, etc., supra, pp. 43-57; Howard et al. v. Carpenter, 
2 Md. 259. 

When one party assents to a contract, relying upon 
the representations of the other, his assent is given 
upon the condition that the representations are true. 
Duncan v. Hoge, 24 Miss. 671. 

Upon the whole case we are of opinion that the 
judgment of the court below should be reversed and 
a judgment entered for the plaintiffs in error, and it is 
so ordered. 

The proper mandate will be sent to the Circuit 
Court. 

Mr. Justice Davis did not hear the argument in this 
case and took no part in its decision. 

Strong, Clifford and Hunt, JJ., dissented. 


Qe 


THE INSURABLE INTEREST OF A SISTER IN 
A BROTHER’S LIFE. 


‘THE Supreme Court of the United States in the case 
of Etna Life Insurance Company v. France, re- 
cently decided, consider the question as to whether a 
sister has an insurable interest in the life of a brother 
upon whom she is not dependent for support. The 
action was brought by David France and Lucetta P., 
his wife, to recover the amount of a policy of insur- 
ance for ten thousand dollars issued on the life of Ari- 
drew J. Chew, of Philadelphia, dated September 13, 
1865, and payable to the said Lucetta. One ground of 
defense was that Lucetta P. France had no insurable 
interest in her brother's life. The facts were these: 
That the said Lucetta was Chew’s sister, and this fact 
was stated in the policy; that, at the time the policy 
was issued, she was married to the other plaintiff, 
David France, and in no way dependent on her brother 
for her support; that the latter was earning his living 
as a ladies’ shoemaker, and was of small means. Evi- 
dence was given tending to show that Mrs. France 
had, at different times, loaned money to her brother to 
an amount of some $2,000, and lent him $400 more in 
September, 1865; that a previous policy of like amount 
with the present had been obtained of the defendant 
company on Chew’s life for his sister’s benefit in June 
of the same year, and that at the time of issuing the 
policy now in suit he was unmarried, but was engaged 
to be married, and was in fact married the next day. 
The policy as well as the several receipts for the annual 
premiums, signed by the secretary of the company, 
and countersigned by its agent in Philadelphia, all 
acknowledge that said premiums were received from 
Chew. 
The court says in affirming the judgment of the 
court below: The construction given to the policy by 
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the court below was, that it was a contract between 
the company and Chew for an assurance of his life, 
with a stipulation and agreement that the money 
should be paid to his sister; and the court held that 
such a policy is sustainable at law on account of the 
nearness of the relationship between the parties, and 
especially as Mrs. France, at. the-time the insurance 
was effected, was one of Chew’s next of kin, prospect- 
ively interested in his estate as a distributee. We con- 
cur in the construction of the policy made by the 
court, and in the validity of the transaction. As held 
by us in the case of The Connecticut Mutual v. Schaefer, 
just decided, any person has a right to procure an in- 
surance on his own life aud to assign it to another, 
provided it be not done by way of cover for a wager 
policy; and where the relationship between the par- 
ties, as in this case, is such as to constitute a good and 
valid consideration in law for any gift or grant, the 
transaction is entirely free from such imputation. 
The direction of payment in the policy itself is equiva- 
lent to such an assignment. 

The defendant below (the insurance company) gave 
in evidence three promissory notes given by Lucetta 
P. France herself for part of the last three premiums 
paid on the policy, and requested the court to charge, 
that if the jury believed that the premiums on the 
policy were paid by Lucetta P. France, whether in 
cash or by her notes, there was evidence from which 
they could find that the application for insurance was 
made, and the policy in question taken out by her for 
her own benefit; and, if such was the case, she must 
show an insurable interest in the life of her brother, 
beyond that of mere relationship, before she could 
recover. The court refused so to charge; and we 
think rightly. Waiving the question whether, merely 

_as sister of Chew, Mrs. France could have effected in 
her own name an insurance on his life, without its be- 
ing obnoxious to the charge of a wager policy, the 
evidence was incompetent to prove the fact sought to 
be proved by it. The company, when taking the notes 
in question, acknowledged the premiums to have been 
received from Chew, and was estopped from going 
behind its own admission under the circumstances of 
the case. The contract of insurance, as correctly con- 
strued by the court, was made with Chew; and the 
relationship of the parties was such as to divest the 
assignment of the policy or the direction of its pay- 
ment to his sister of all semblance of a wagering 
transaction. Under the circumstances, it matters not 
if the money or notes required for paying the premium 
did come from Mrs. France; at most, it was by way 
of advance on her brother’s account, and on his con- 
tract. He had a right to take out a policy on his own 
life for his sister’s benefit; and she had a right to ad- 
vance him the necessary means tu do so. As between 
strangers, or persons not thus nearly connected, such 
a transaction would be evidence to go to the jury, from 
which, according to the circumstances of the case, they 
might or might not infer that it was mere gambling. 
But as between brother and sister, or other near rela- 
tions, desirous of thus providing for each other, and 
(as said by Chief Justice Shaw) presumed to be actu- 
ated by “considerations of strong morals, and the 
force of natural affection between near kindred oper- 
ating often more efficaciously than those of positive 
law ” (Loomis v. Eagle Life Insurance Co., 6 Gray, 399), 
the case is divested of that gambling aspect which is 
presented where there is nothing but a speculative 
interest in the death of another, without any interest 





in his life to counterbalance it. On this ground we 
hold, that where, as in this case, a brother takes out 
a policy on his own life for the benefit of his sister, it 
is totally immaterial what arrangement they choose 
to make between them about the payment of the pre- 
miums. The policy is not a wager policy. It is 
divested of those dangerous tendencies which render 
such policies contrary to good morals. And as the 
company gets a perfect quid pro quo in the stipulated 
premiums, it cannot justly refuse to pay the insurance 
when incurred by the terms of the contract. 


—__@—____. 


ULTRA VIRES—LIMITATION OF CORPORATE 
POWER BY STATUTE. 


N the case of Howell v. Western Railroad Co. et al., 
recently decided by the Supreme Court of the Uni- 
ted States, the plaintiff was the owner of five bonds of 
one thousand dollars each, issued by the defendant 
corporation, and he sought the foreclosure of a mort- 
gage on the railroad and its appurtenances given to 
secure their payment. They were part of an issue of 
like bonds to the amountof nine hundred thousand 
dollars, made at the same time, to wit, October 31, 1870, 
payable thirty years after date, with coupons for inter- 
est attached at the rate of eight per cent per annum. 

On the back of each bond was printed the act of the 
Legislature of North Carolina, which authorized the 
corporation to make these mortgage bonds, which de-" 
clared that ‘said president and directors are hereby 
authorized and empowered to issue the mortgage bonds 
of said company in sums of not less than one hundred 
dollars each, and not exceeding in amount nine hun- 
dred thousand dollars, and to be negotiated at not less 
than par, and not to mature at an earlier period than 
thirty years,” ete. 

The face of each bond contained a provision that on 
the failure to pay any coupon when presented at the 
place of payment, and continued default thereon for 
six months, the whole sum mentioned in said bond 
became due and payable, and the mortgage deed con- 
tained a provision that a like failure as to any one 
coupon of any single bond should make all the bonds 
become due and payable. The plaintiffs were bona 
fide holders of the bonds for value. Several issues 
were raised by the pleadings, but the principal one re- 
lated to the validity of the bonds as affected by the 
provision of the statute, that they should not mature 
at an earlier period than thirty years, whereas the 
bonds provide that on failure to pay a single interest 
coupon they shall mature in six months thereafter, if 
it is still unpaid. The court said as to this: The pro- 
vision, in our opinion, differs widely from a mere 
direction as to the length of the time the bonds should 
run or the period when they should be made payable. 
Such a direction or provision in an act authorizing a 
corporation to issue bonds, is not in general inconsist- 
ent with a contract that if the interest is not paid as 
agreed the holder may treat the whole sum as due, 
The language of this statute is not that these bonds are 
to be made payable in thirty years, or payable at a 
given time, and there is no direction as to the terms in 
which that is to be expressed. They may be made to 
run fifty or a hundred years, but however worded or 
expressed, they are “ not to mature at an earlier period 
than thirty years.’’ We construe this as an express 
enactment that they shall not mature earlier. No 
matter what device the parties interested may resort 
to, nor what form of language may be inserted in the 
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bond, the principal sum of the bond shall not become 
due until the expiration of that period. The Legisla- 
ture had an undoubted right to annex to the power 
which it conferred of making these mortgage bonds 
this absolute condition, and they have used language 
which we can construe in no other way. 

We do not see how a condition of the contract by 
which the bonds can be made to mature in one year 
can be valid when the only authority to make the con- 
tract at all is the statute we have cited. But while 
this condition is invalid, it does not avoid the remain- 
der of the contract which is complete without it, and 
the agreement to pay interest semi-annually is specific- 
ally authorized by the statute. ‘ 

The company, therefore, had a right to mortgage 
their property for the payment of these installments 
of interest as well as principal, and to make it one of 
the provisions of the mortgage that it might be fore- 
closed if these installments were not paid as they fell 
due. There can, in fact, be but one decree of fore- 
closure of the same mortgage on the same property, 
and it is a necessity of that foreclosure, ander the 
principles of the Court of Chancery, that all the sums 
secured by that mortgage must be protected according 
to their priority of lien. 

We are of opinion, then, that there is due from the 
railroad company to plaintiff the amount of his over- 
due and unpaid coupons. 

—_——__.__—_ 
RECENT AMERICAN DECISIONS. 
SUPREME COURT OF INDIANA. 
BRIBERY. 

Giving promissory note; when it does not constitute.— 
The acceptance by a prosecuting attorney of any 
money, gift, property or undue reward, with the cor- 
rupt purpose and intent that his behavior in office or 
the discharge of his official duty shall be influenced 
thereby in any particular cause, matter or proceeding, 
constitutes a crime under the statute, and it is un- 
necessary to charge what particular effect it was in- 
tended such acceptance should have on the officer’s 
official conduct. 2 R. S. 1876, 443. To make out a case 
of bribery under the statute it must be shown that 
the officer received something of value. It is not 
enough to show that something of value was promised 
to be paid. A note executed toa public officer to im- 
properly influence his official conduct is not only with- 
out a valid consideration, but is against public policy 
and hence utterly void. For this reason the notes ex- 
ecuted to appellee by Waugh & Waugh to influence his 
behavior in office must be held to be void and of no 
value, and not to have constituted an undue reward 
within the meaning of the statute. State of Indiana 
v. Walls, April Term, 1877. 


DAMAGES. 


Nominal damages: what they are: de minimis non 
curat lex.—This was an action by appellant against ap- 
pellee for damages for the failure of the latter to pub- 
lish in their newspaper a certain notice of appellant’s 
intention to file an application to the board of com- 
missiovers for a liquor license. It is contended by the 
appellees that the complaint at most but shows a case 
for nominal damages. This court will not reverse a 
case, perhaps, where nothing more than nominal dam- 
ages are involved, but where a considerable amount of 
costs or other legitimate expenses depend upon nom- 
inal damages which are wrongfully denied the party, it 





might become proper ground for reversing a judg- 
ment. Nominal damages are such as a person is enti- 
tled to for a mere nominal breach of his rights where 
no damages have been suffered (damage absque in- 
juria), and may be a cent, five cents or a dime, or such 
insignificant sum in relation to the case as would fall 
within the maxin de minimis non curat lex. In this 
case, however, the appellant alleges that he paid the 
appellee $3.50 in reference to the present case is no 
more than nominal damages, especially when a consid- 
erable amount of costs must depend upon them. And 
we think if in consequence of the facts averred, the 
complainant's house and fixtures therein and place of 
business became useless to him fora time, that it is a 
fair element for a jury to consider in estimating the 
damages the appellant may have suffered, and perhaps 
there may be other proper grounds for damages which 
we do not mention, but the mere uncertain, contin- 
gent and speculative profits upon expected sales of 
liquor by retail, which may or may not be made, do 
not constitute a proper basis upon which to assess 
damages; but tbe facts alleged in each paragraph of 
the complaint entitle the appellant to something more 
than nominal damages. Glass v. Garber, May Term, 
1877. 
INFANCY. 

Disaffirmance of contract: failure to pay back no tort. 
—Alcestus Bowen joined her husband in the convey- 
ance of certain property, she being an infant. After 
reaching her majority she, by due notice, disaffirmed 
the contract and instituted suit for partition. Judg- 
ment rendered in her favor and the defendant Green 
ousted. Green now brings suit for the $1,000 which 
he paid her on the purchase-price. Held, Alcestus has 
been guilty of no tort or legal wrong. She sold her 
land and joined her husband in a deed of conveyance 
and received the purchase-money while she was an in- 
fant. She disaffirmed the deed after becoming of age 
and had the land restored to her. The law gives her 
this right. The doing of what the law gives her a 
right to do cannot be imputed to her as atort. She 
had a right to disaffirm the deed and recover the land 
back, without returning or offering to return the pur- 
chase-money. 45 Ind. 142. Therefore she was guilty 
of no tort or legal wrong in disaffirming without re- 
storing the purchase-money. Having disaffirmed the 
law imposes upon her no legal obligation to repay the 
money. If an infant disaffirms a contract he must do 
it in toto. If he has property in his hands acquired 
by the contract the other party may reclaim it. But 
if the property has passed from his hands the law im- 
poses no obligation upon him to account. It is not 
necessary that the other party should be placed in 
statu quo. Dill v. Bowen, February Term, 1877. 


MALICIOUS PROSECUTION. 

Grounds.for: mere belief.—The court below refused 
to give the following instruction to the jury: “If the 
jury believe that the acts of the plaintiff, which had 
come to the knowledge of the defendant, pertaining 
to the check and its indorsement, were such as would 
lead a man, in the defendant’s position, of ordinary 
caution and prudence to believe or entertain an hon- 
est suspicion that the plaintiff was guilty of forgery, 
they should find for the defendant.’’ The court com- 
mitted no error in refusing this instruction. The mere 
belief that a person has been guilty of a crime is not 
sufficient to authorize a criminal prosecution against 
him. There must have been reasonable and probable 
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cause for instituting the criminal proceeding. (4 Ind. 
194; 28 id. 67; 30 id. 457.) Graitu v. Williams, May 
Term, 1877. 


MARRIED WOMAN, 


Liability of: contract for medical services.—It ap- 
pears that the appellant, Elmora, was a married 
woman, whose husband was worthless and insolvent. 
During her coverture she was very lame, sick and dis- 
abled, and much in need of medical attention. Pas- 
sage, the appellee, was a physician, and was called to 
visit her. Passage told her he could not rely on her 
husband for pay. She therefore promised him that if 
he would continue his professional attendance upon 
her she, out of her separate and individuallestate, would 
pay him for his medical attendance. Was this special 
promise of appellant Elmoraa valid and binding prom- 
ise? If valid and binding it would afford a legal and 
sufficient consideration for her subsequent execution 
of the note in suit. The lawis well settled in this 
State that a married woman cannot, during her cov- 
erture, make any contract which will be valid and 
binding on her personally. 31 Ind. 111. Asan excep- 
tion to this rule she may, during coverture, charge her 
real estate by her contracts relating thereto which are 
for the betterment of her estate or to preserve or pro- 
tect her title, etc. 31 Ind. 92; id. 233, 106; 44 id. 346. 
In the case at bar the contract does not come within 
the exception. If there ever was a case where a mar- 
ried woman’s contract ought to be a charge upon her 
separate estate the case at barissuchaone. If there 
ever was a case where the court would be justified in 
making a little law in order to uphold an invalid con- 
tract in the interest of fair dealing, the case stated in 
thecomplaint is one. But weare not legislators. Her 
promise was void, and did not afford any consideration 
for the execution of the note sued on. Thomas v. 
Passage, February Term, 1877. 


MISTAKE OF LAW. 


Recovery of money voluntarily paid in pursuance of 
void ordinance.— The controlling question is, did the 
appellee make the payments for the license volunta- 
rily? If he voluntarily paid these sums of money he 
cannot recover back the said sums of money, although 
the appellant demanded and received said sums with- 
out any authority of law for so doing. The true test 
for determining the character of appellee’s payments 
to appellant is this: Does it appear from the aver- 
ments of appellee’s complaint that his payments to 
appellant were made for the purpose of procuring the 
release of {appellee’s person or property from the 
power of appellant’s officers. If it does so appear, 
appellee’s payments were not voluntary and he could 
recover them back. If it did not so appear the com- 
plaint did not state facts sufficient to constitute a 
cause of action. The payments were made to pro- 
cure a license to sell intoxicating liquors, and the 
complaint avers ‘‘for the purpose of avoiding the pen- 
alty and forfeiture provided for in said ordinance for 
the violation thereof and to save himself from arrest 
and imprisonment.’’ Under decisions of this court 
the complaint does not state facts sufficient to consti- 
tute a cause of action. Town of Edinburg v. Hackley, 
at this term; Town of Princeton v. Vierling, 40 Ind. 
340, and so much of the case of The Town of Ligonier 
v. Ackerman, 46 id. 552, as approve of the decision of 
the former are overruled. Town of Brazil v. Kress, 
April Term, 1877. 





REAL ESTATE. 

Fences part of realty.— Replevin of fence-rails and 
stakes, commenced before a justice of the peace. The 
special finding in this case shows that the rails and 
stakes replevied, at the time the suit commenced and 
when they were taken by virtue of the writ, consti- 
tuted part of a standing fence, and were, therefore, a 
part of the realty. Weare of opinion that they were 
not personal goods in the true meaning of the statute 
authorizing replevin (2 R. S., 1876, 628, § 71), and, there- 
fore, not subject to replevin, even admitting that they 
were wrongfully taken and wrongfully detained and 
wrongfully put in the fence by the appellants. Rick- 
etis v. Dorrel, May Term, 1877. 

—_———@—_____ 


COURT OF APPEALS ABSTRACT. 
CERTIORARI, 


1. Review of questions of fact upon.— The office of a 
common-law certiorari has been very much enlarged 
by the later decisions in this State, but there is no au- 
thority holding that questions of fact from conflicting 
evidence, or conflicting inferences which may be drawn 
from facts, or matters of judgment or discretion ina 
case justifying their exercise, can be reviewed. Only 
errors in law affecting materially the rights of the par- 
ties may be corrected, and the evidence may be exam- 
ined in order to determine whether there is any com- 
petent proof to justify the adjudication made. 39N. 
Y. 506; 45 id. 766; People ex rel. Folk v. Board of 
Police and Excise of Brooklyn. Opinion by Church, 
C.J. 

2. Removal of chief of police of Brooklyn.—In this 
case relator was removed, on the ground of incapacity, 
from the position of superintendent of the Brooklyn 
police force, under the provisions of Laws 1873, chap. 
863, § 14, which allows removals for, among other 
things, incapacity. Held, that in order to sustain the 
removal it was not necessary to establish a defect of 
general capacity, but a defect of capacity for the par- 
ticular office. 

[Decided April 24, 1877.] 
CONTRACT. 


Construction of contract of sale: when condition as 
to time strictly construed.—C., who owned land upon 
which hemlock trees were standing, agreed to sell and 
convey to W. & B. all the hemlock bark on such trees. 
The contract contained a clause by which W. & B. 
agreed to peel said bark, and ‘to have said bark all 
peeled by the 1st of September, 1864, piled, measured 
and settled for in full.” The contract also contained 
a provision allowing W. & B. free ingress and egress as 
to the premises for the purposes mentioned. The 
bark was not peeled within the time mentioned, and 
thereafter the owner of the lands peeled and sold the 
bark to defendants. Held, that after the time limited 
for the peeling of the bark had expired the rights of - 
©. under the contract had terminated, and he had no 
longer an interest in the bark, and he could not main- 
tain an action against defendant for the value thereof. 
Kellam v. McKenstry. Opinion by Miller, J. 

[Decided April 10, 1877. Reported below, 6 Hun, 381.) 
CORPORATION. 

1. Mortgage by: statutory requirement of stockholders’ 
consent: what is compliance with statute.— Under the 
provisions of the act relating to manufacturing corpo- 
rations (Laws 1848, chap. 40, § 2; Laws 1864, chap. 517), 
corporations may mortgage their real estate to secure 
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existing indebtedness, “‘ provided that the written as- 
sent of the stockholders owning at least two-thirds of 
the capital stock of such corporation shall first be filed 
in the office of the clerk of the county where the mort- 
gaged property is situated.”” The Kings County Manu- 
facturing Co., on the 4th of November, 1869, executed 
to plaintiff a mortgage upon lands which the plaintiff 
that day conveyed to it. At the same time the mort- 
gage was recorded an instrument reading as follows, 
which had been signed previous to the 4th of Novem- 
ber, was filed in the proper clerk’s office: ‘ Know all 
men by these presents that we, the undersigned stock- 
holders of the Kings County Manufacturing Company, 
and owning more than two-thirds of the capital stock 
of the said company, do hereby severally consent that 
the said Kings County Manufacturing Company exe- 
cute to the Greenpoint Sugar Company a bond con- 
ditioned for the payment of , and a mortgage to 
secure the same upon the lands and premises by them 
owned, situate in the city of Brooklyn, county of 
Kings and State of New York, or any part thereof.” 
This was signed by certain of the stockholders. It did 
not appear that the company whose stockholders exe- 
cuted this instrument owned other real estate than 
that then purchased, and which was described in the 
mortgage. Held, a sufficient consent to render the 
mortgage valid, and it was not open to objections on 
the ground either (1) that it was too indefinite in not 
specifying the amount of the mortgage, (2) or that the 
lands were not specified, and the property mortgaged 
was not at the time owned by the mortgagor company, 
(3) or that it was not filed before the mortgage was 
made or recorded. Judgment below affirmed. Green- 
point Sugar Vo. v. Whitin. Opinion by Church, C. J. 
2. Statutory construction: capital stock owned.— For 
the purposes of the act, only the stock actually issued 
and owned is to be regarded as the amount of capital 
stock the consent of the owners of two-thirds of which 
is necessary to authorize a mortgage. 
[Decided April 17, 1877. Reported below, 7 Hun, 44.) 


DEBTOR AND CREDITOR. 


1. Assignment of debts to third party — effect of. — By 
agreement made between the firm of W. Brothers and 
the creditors of the firm of H. & W., the creditors agreed 
to assign to W. Brothers their claims against H. & W., 
for which they were paid 25 per cent of the face 
amount in cash and 25 per cent in notes of W. Broth- 
ers. Over a month’ subsequently an agreement was 
made between the two firms, in which it was recited 
that W. Brothers had agreed to render services in 
making a settlement of the copartnership debts of H. 
& W., and that in consideration of such agreement and 
services H. & W. agreed, if W. Brothers should settle 
the debts mentioned and obtain a release, to assign to 
W. Brothers all their (H. & W.’s) stock of goods. Some 
of the creditors who entered into the first agreement 
were paid more than the sum mentioned therein. Held, 
that the contract between the creditors of the firm 
and W. Brothers was valid, and in the absence of 
fraud an action could not be maintained by a cred- 
itor against W. Brothers or H. & W. for the difference 
between the amount of his debt and the sum received 
by him from W. Brothers. Decision of court below 
affirmed. Goldenbergh v. Hoffman. Opinion by Miller,.J. 

2. Release by creditors: when without condition as to 
action of other creditors. —The agreement with the 
creditors contained no condition that all of the other 
creditors consent to take the same percentage. Held, 





that the case was not brought within the rule laid 
down in Durgin v. Ireland, 14 N. Y. 323, and the prin- 
ciple there stated did not apply. Ib. 

[Decided April 5, 1877. Reported below, 7 Hun, 324.] 


INJUNCTION. 

To restrain infringement of trade-mark: when not de- 
nied: quart and pint bottles.— Plaintiffs, who import 
and sell brandy, in an action to restrain defendant 
from using their trade-mark, alleged in their complaint 
that they put up their brandy in quart and pint 
bottles. The bottles they used contained much less 
than a quart or a pint, but nothing appeared in the 
trade-mark or the bottles to indicate that they con- 
tained quarts or pints, and there was nothing in their 
appearance or form to deceive or impose upon any one, 
and there was no proof that any purchasers from 
plaintiff purchased upon the faith that the bottles 
contained either pints or quarts. Held, reversing the 
decision of the court below, that the fact that the 
bottles contained less than the quantities named in 
the complaint, was not a ground for refusing an in- 
junction against infringing plaintiffs trade-mark. 
Hennessy v. Wheeler. Opinion by Earl, J. 

[Decided April 10, 1877.] 
USURY. 


Payment of expenses of attachment suit to obtain re- 
lease of attachment.— Where creditors had instituted 
an action against a debtor, and had procured an attach- 
ment against and seizure of property, the receipt by 
them of $500 as a part of the expenses they had in- 
curred in prosecuting the action, as a condition for 
releasing attachment and postponing time of pay- 
ment, held, not to be usurious. Judgment below 
affirmed. Haughtwout v. Garrison. Opinion by Allen,J. 
(Decided April 17, 1877.] 

— > 


ASSUMPTION OF MORTGAGE BY GRANTEE 
OF LANDS. 


NEW YORK COURT OF APPEALS, APRIL, 1877. 


VROOMAN V. TURNER. 


The owner of premises executed a mortgage on the same, 
and thereafter conveyed them to a grantee who did not 
assume the payment thereof. Through several mesne 
conveyances, ithe grantees in none of which assumed 
the ye of the mortgage, the property was con- 
veyed to defendant. In the deed to defendant was a 
clause wheesy Se assumed payment of the mortgage. 
Held, that the holder of the mortgage was not entitled 
to the benefit of defendant’s agreement, and she was 
not liable for a deficiency upon a sale under the fore- 
closure of the mortgage. 

PPEAL by defendant from a judgment in an ac- 
tion to foreclose a mortgage brought by Charles 

W. Vrooman, guardian, against Harriet B. Turner 
and others. The appeal was from so much of the 
order of judgment as directed that the defendant 
should pay any deficiency arising on the sale of the 
mortgaged premises. Defendant was a married wo- 
man. 

The mortgage in question was made by one Evans, 
who then owned the premises. Evans subsequently 
conveyed the premises to one Mitchell; Mitchell con- 
veyed to one Cone, who conveyed to a Mrs. Eaton; she 
conveyed to one Sanborn, who was the grantor of de- 
fendant. In none of the deeds, except that to defend- 
ant, did the grantee assume to pay the mortgage. In 
the deed to defendant there was a clause reciting that 
the conveyance was made “subject nevertheless to 
the payment of a certain indenture of mortgage [de- 
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scribing this mortgage], which mortgage the party 
hereto of the second part hereby covenants and agrees 
to assume and pay off and discharge the same, forming 
part of the consideration thereof having been de- 
ducted therefrom.’’ The question involved was the 
liability of the defendant named for deficiency. The 
court below held that she was liable. 5 Hun, 78. 


E. T. Bartlett, for appellant. 
N. H. Clement, for respondent. 


ALLEN, J. The precise question presented by the 
appeal in this action has been twice before the courts 
of this State, and received the same solution in each. 

It first arose in King v. Whitely, 10 Paige, 405, de- 
cided in 1843. There the grantorof an equity of re- 
demption in mortgaged premises, neither legally or 
equitably interested in the payment of the bond and 
mortgage except so far as the same were a charge upon 
his interest in the lands, conveyed the lands subject to 
the mortgage, and the conveyance recited that the 
grantees therein assumed the mortgage, and were to 
pay off the same as a part of the consideration of such 
conveyance, and it was held that as the grantor in that 
conveyance was not personally liable to the holder of 
the mortgage to pay the same, the grantees were not 
liable to the holder of such mortgage for a deficiency 
upon a foreclosure and sale of the mortgaged prem- 
ises. 

It was conceded by the chancellor that if the gran- 
tor had been personally liable to the holder of the 
mortgage for the payment of the mortgage debt, the 
holder of such mortgage would have been entitled, in 
equity, to the benefit of the agreement recited in such 
conveyance to pay off the mortgage, and to a decree 
over against the grantees for the deficiency. 

This would have been in accordance with a well es- 
tablished rule in equity, which gives to the creditor 
the right of subrogation to and the benefit of any se- 
curity held by a surety for the re-enforcement of the 
principal debt; and in the case supposed, and by force 
of the agreement recited in the conveyance, the 
grantee would have become the principal debtor and 
the grantor would be a quasi surety for the payment 
of the mortgage debt. Halsey v. Reed, 9 Paige, 446; 
Curtis v. Tyler, id. 432; Burr v. Beers, 24 N. Y. 178. 

King v. Whitely was followed and the same rule 
applied by an undivided court in Trotter v. Hughes, 12 
N. Y. 74, and the same case was cited with approval in 
Garnsey v. Rogers, 47 N. Y. 233. 

The clause in the conveyance in Trotter v. Hughes 
was not in terms precisely like that in King v. Whitely, 
or in the grant under consideration. The undertaking 
by the grantees to pay the mortgage debt as recited 
was not in express terms, or as explicit as in other 
conveyances. But the recital was, I think, sufficient 
to justify the inference of a promise to pay the debt, 
and so it must have been regarded by the court. The 
case was not distinguished by the court in any of its 
circumstances from King v. Whitely, but was supposed 
to be on all fours with and governed by it. Had the 
grantor in that case been personally bound for the 
payment of the debt, I am of the opinion that an ac- 
tion would have been sustained against the grantee 
upon a promise implied from the terms of the grant 
accepted by him to pay it and indemnify the grantor. 
It must have been so regarded by this court, other- 
wise no question would have been made upon it, and 
the court would not have so seriously and ably forti- 
fied and applied the doctrine of King v. Whitely. A 





single suggestion that there was no undertaking by 
the grantee, and no personal liability for the payment 
of the debt assumed by him would have disposed of the 
claim to charge him for the deficiency upon the sale of 
the mortgaged premises. The rule which exempts the 
grantee of mortgaged premises, subject to a mortgage 
the payment of which is assumed in consideration of 
the conveyance as between him and his grantor, from 
liability to the holder of the mortgage when the 
grantor is not bound in law or equity for the payment 
of the mortgage, is founded in reason and rests upon 
principle, and is not inconsistent with that class of 
cases in which it has been held that a promise to one 
for the benefit of a third party may avail to give an 
action directly to the latter against the promisor, of 
which Lawrence v. Fox, 20 N. Y. 268, is a prominent 
example. To give a third party who may derive a 
benefit from the performance of the promise, an 
action, there must be — 

1st. An intent by the promisee to secure some bene- 
fit to the third party, and 

2d. Some privity between the two, the promisor and 

the party to be benefited, and some obligation or duty 
owing from the former to the latter which would give 
him a legal or equitable claim to the benefit of the 
promise, or an equivalent from him personally. 
* It is true there need be no privity between the 
promisor and the party claiming the benefit of the 
undertaking, neither is it necessary that the latter 
should be privy to the consideration of the promise, 
but it does not follow that a mere volunteer can avail 
himself of it. A legal obligation or duty of the prom- 
isee to him will so connect him with the transaction as 
to be a substitute for any privity with the promisor or 
the consideration of the promise, the obligation of the 
promisee furnishing an evidence of the intent of the 
latter to benefit him, and creating a privity by substi- 
tution with the promisor. 

A mere stranger cannot intervene and claim by ac- 
tion the benefit of a contract between other parties. 
There must be either a new consideration or some 
prior right or claim against one of the contracting par- 
ties by which he has a legal interest in the performance 
of the agreement. 

It is said in Garnsey v. Rogers, 47 N. Y. 233, that it is 
not every promise made by one person to another, 
from the performance of which a third person would 
derive a benefit, that gives a right of action to such 
third person, he being privy neither to the contract 
nor the consideration. In the language of Judge 
Rapallo, ‘‘To entitle him to an action the contract 
must have have been made for his benefit. He must 
be the party intended to be benefited.” 

See, also, Irish v. Ridge, 41 N. Y. 21, and Merrill v. 
Green, 55 id. 270, in which, under similar agreements, 
third parties sought to maintain an action upon en- 
gagements by the performance of which they wouid 
be benefited, but to which they were not parties, and 
failed. 

The courts are not inclined to extend the doctrine of 
Lawrence v. Fox to cases not clearly within the prin- 
ciple of that decision. Judges have differed as to the 
principle upon which Lawrence v. Fox and kindred 
cases rest, but in every case in which an action has 
been sustained there has been a debt or duty owing by 
the promisee to the party claiming to sue upon the 
promise. Whether the decisions rest upon the doc- 
trine of agency, the promisee being regarded as the 
agent for the third party, who, by bringing his action, 
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adopts his acts, or upon the doctrine of a trust, the 
promisor being regarded as having received money or 
other thing for the third party, is not material. In 
either case there must be a legal right founded upon 
some obligation of the promisee in the third party to 
adopt and claim the promise as made for his benefit. 

In Lawrence v. Fox a prominent question was made 
in limine, whether the debt from Holly to the plaintiff 
was sufficiently proved by the confession of Holly, 
made at the time of the loan of the money, to the de- 
fendant. It was assumed that if there was no debt 
proved the action would not lie, and the declaration of 
Holly, the debtor, was held sufficient evidence of the 
debt. 

Gray, J., said: ‘“‘All the defendant had the right to 
demand in this case was evidence which, as between 
Holly and the plaintiff, was competent to establish the 
relation between them of debtor and creditor.” 

In Burr v. Beers, 24 N. Y. 178, and Thorp v. Keokuk 
Coal Co., 48 id. 253, the grantor of the defendant was 
personally liable to pay the mortgage to the plaintiff, 
and the cases were therefore clearly within the princi- 
ple of Lawrence v. Fox; Halsey v. Reed; and Curtis v. 
Tyler, supra. See, also, per Bosworth, J., Doolittle v. 
Maylor, 2 Bos. 225, and Ford vy. David, 1 id. 569. 

It is claimed that King v. Whitely and the cases fol- 
lowing it were overruled by Lawrence v. Fow. 

But it is very clear that it was not the intention to 
overrule them, and that the cases are not inconsistent. 
The doctrine of Lawrence v. Fox, although questioned 
and criticised, was not first adopted in this State by 
the decision of that case. It was expressly adjudged 
as early as 1825. Farley v. Chambord, 4 Cow. 432, 
affirmed in the Court for the Correction of Errors in 
1827, per totam curiam, and reported in 9 id. 639. The 
chancellor was not ignorant of these decisions when 
he decided King v. Whitely, nor were Judge Denio and 
his associates unaware of them when Trotter v. Hughes 
was decided, and Judge Gray, in Lawrence v. Fox, 
says the case of Farley v. Chambord had never been 
doubted. 

The court below erred in giving judgment against 
the appellant for the deficiency after the sale of the 
mortgaged premises, and so much of the judgment as 
directs her to pay the same must be reversed, with 
costs. 

All concur, except Earle, J., dissenting. 


SOIL UNDER NAVIGABLE 
STREAMS. 


N the case of Barney, plaintiff in error v. City of 
Keokuk et al., recently decided by the Supreme 
Court of the United States, the question of the rights 
of owners of land bounded by a navigable stream and 
those of the public in respect to the land lying below 
the high-water mark is discussed. The court says that 
by the common law, the title to the land under water 
and the shore below ordinary high-water mark, in 
navigable rivers and arms of the sea, was vested in the 
sovereign for the public use and benefit; the true rea- 
son for which was, that the passage-ways of commerce 
and navigation might be subject to public authority 
and control. But on account of the smallness of the 
rivers in England, tide waters only were regarded as 
uavigable; and hence the rule as to property was often 
expressed as applicable to tide waters only, although 
the reason of the rule would make it apply to all navi- 
gable waters. In this country, in many of the States, 


RIGHT OF 





the form instead of the substance of the rule has been 
adopted, and the public title to the beds and shores of 
navigable streams is, in such States, confined to tide 
water. 

From the same cause, the admiralty jurisdiction of 
the United States was for along period restricted to 
tide water. It further says that since the decision of 
this court in the case of The Genesee Chief in 1851, 
(12 How.), declaring all the great lakes and rivers of 
the country navigable that are really such, there is no 
longer any reason for thus restricting the title of the 
State, except as a change in that respect might inter- 
fere with vested rights and established rules of prop- 
erty. In Iowa the true rule has been adopted, and it 
is held that the soil of the Mississippi river and its 
banks to high-water mark belong to the State, and 
that the title of the riparian proprietor extends only 
to that line. This rule applies as well where the land 
has been granted to bound upon the river generally (as 
in the case of the Half-Breed Sac and Fox reservation), 
as where it has been granted according to surveys run 
along the bank by a meandering line. Hence it applies 
in the city of Keokuk, which is on the Half-Breed 
tract. The public authorities, therefore, have the 
right, in Iowa, to build wharves and levees on the 
bank of the Mississippi below high water, and make 
other improvements thereon, necessary to navigation, 
or public passage by railways and otherwise, without 
the consent of the adjacent jproprietor, and without 
making compensation to him. It is also held in Iowa 
that streets of towns may, by public authority, be 
occupied by railway tracks without the consent of the 
adjacent proprietor, and without compensation, al- 
though no permanent obstruction, like a depot build- 
ing, can be erected thereon. And this right to place 
railway tracks in the streets of towns exists even 
though the fee of the street is in the adjacent proprie- 
tor (as in the city of Keokuk), or in a third person. 
There is no substantial difference between streets in 
which the legal title is in private individuals, and 
those in which it isin the public, as to the rights of 
the public therein. 

——_>—_—_—_—— 
RECENT ENGLISH DECISIONS. 


CORPORATION. 

Sale to trustee for company about to be formed: 
vendor’s lien wpon property sold.—It was agreed be- 
tween a vender and a trustee for a company in- 
tended to be formed, that, as soon as the company 
should be formed and registered, and the agreement 
adopted by the directors, the vendor should sell, and 
the company should purchase, the lease, goodwill, 
plant, etc., of his manufactory of bricks, and that on 
an assignment to the company being executed, the 
company should pay him out of its funds £8,000 in 
manner thereinafter mentioned, namely, £6,000 in 
cash and £2,000 in fully paid-up shares. The company 
having been formed and the agreement adopted by 
the directors, the vendor assigned the property to the 
company by a deed which purported to be executed in 
consideration of £6,000, to be paid in manner there- 
inbefore stated, namely, 50 per cent of all sums of 
money received by the company on the sale of shares, 
and 50 per cent upon all money by way of capital bor- 
rowed by the company until the payment so to be 
made to the vendor shall amount to £6,000. No money 
was ever received by sale of shares or borrowed, and 
the company proved abortive and was ordered to be 
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wound up. Held (affirming the decision of Malins, 
V. C.), that the vendor had no lien on the property, 
his lien being excluded by the nature of the contract. 
Ct. App., Dec. 18, 1876. Re Brentwood Brick & Coal 
Co., 36 L. T. Rep. (N. 8.) 343. 

CRIMINAL LAW. 

1. False pretenses : master and servant : obtaining pay- 
ment of wages due by fraud.—The prisoner, on enter- 
ing the service of a railway company, signed a book 
of rules, a copy of which was given tohim. One of 
the rules was, ‘‘ No servant of the company shall be en- 
titled to claim payment of any wages due to him on 
leaving the company’s service until he shall have de- 
livered up his uniform clothing.’’ On leaving the ser- 
vice he knowingly and fraudulently delivered up, as 
part of his uniform, to an officer of the company, a 
great coat belonging to a fellow-servant and so ob- 
tained the wages due to him. Held, that he was prop- 
erly convicted of obtaining the money by false pre- 
tenses. Crown Cas. Res., April 21, 1877. Regina v. 
Bull, 36 L. T. Rep. (N. 8.) 376. 

2. Conspiracy : intent to deceive persons buying shares 
inacompany : rules of Stock Exchange.—The defendants 
were indicted fora criminal conspiracy and found guilty 
on the first two counts of the indictment. The second 
count alleged that the defendants, who were direct- 
ors, etc., of a new company, had conspired to deceive 
the members of the committee of the Stock Exchange, 
and to induce them, contrary to the intent of certain 
of their rules, to order a quotation of the shares of 
the company in the official list of the Stock Exchange, 
and “‘thereby to persuade divers leige subjects, who 
should thereafter buy and sell the shares of the said 
company, to believe that the said company was duly 
formed, and had complied with the said rules, so as to 
entitle the company to have their shares quoted in the 
official list of the Stock Exchange.’’ The defendants 
assigned error. Held (affirming the decision of the 
Queen’s Bench Division below), that the second count 
contained averments which, if taken to be proved in 
a sense adverse to the defendants, sufficiently sup- 
ported the charge of criminal conspiracy. Ct. App., 
Dec. 21, 1876. Regina v. Aspinall, 36 L. T. Rep. (N. 


8.) 297. 
DOWER. 


Mortgage by husband, wife joining to release her 
dower: equity of redemption reserved to husband in 
fee: wife's right to redeem.—In 1846 A mortgaged his 
freehold estates to B, his wife joining in and acknowl- 
edging the mortgage deed to release her right to dower, 
the equity of redemption being reserved to A in fee. 
In 1854 A mortgaged the same property to C, without 
the concurrence of his wife. In 1858 C paid off B and 
took a transfer of his mortgage. In 1860 C sold the 
property and received the proceeds of sale. A died 
in 1874. On bill filed by A’s widow to assert her right 
to dower, or the equivalent to dower, out of the pro- 
ceeds of sale after deducting B’s mortgage, held, that, 
as A’s wife had joined in B’s mortgage for a limited 
purpose only, her right to dower was not extinguished ; 
and that, as surety for her husband, she was entitled 
to stand in B’s place and to receive the equivalent of 
her dower out of the surplus proceeds of sale in pri- 
ority to C’s mortgage. Chanc. Div., Feb. 16, 1877. 
Dawson v. Bank of Whitehaven, 36 L. T. Rep. (N. 8.) 


310. 
EASEMENT. 


Right of way: award under inclosure act: agricul- 
tural uses: extension of properties.— By a deed of 





award made in 1760, under an act for the inclosure of 
common lands in East Cotham, it was provided that 
the owners of certain parallel strips, having a com- 
montboundary line on the east, should have and enjoy 
“away, right, and liberty of passage for themselves 
and their respective tenants and farmers of the said 
lands and grounds, as well on foot as on horseback, as 
with their carts and carriages, and to lead and drive 
their horses, oxen and other cattle as often as occasion 
should require,’ from their respective allotments toa 
certain highway at the north-east corner of the lands 
over the east ends of the allotments, “ doing as little 
damage to the soil, or the corn, grass, or herbage,’’ as 
might be. The owners of one of the allotments were 
now converting it into building land, and had begun 
making a metalled road near the east end of the ad- 
joining plots. In an action by the adjoining owner 
for an injunction, held (affirming the decision of Mal- 
ins, V. C.), that the user was not restricted to agricul- 
tural purposes, and that the right was not lost by the 
division of the dominant tenement into parts. The 
right was a general right of way for all reasonable pur- 
poses, and the defendants were, therefore, entitled to 
fit it for the purposes for which it was now intended 
to be used. Ct. App.. Feb. 21, 1877. Newcomen v. 
Coulsen, 36 L. T. Rep. (N. 8S.) 385. 
FRAUD. 

Contract obtained by fraud: passing of property: con- 
viction of buyer for obtaining goods under false pre- 
tenses: restitution of property: 24 & 25 Vict., c. 96, 
s. 100.— A. Blenkarn took premises at 37 Wood street, 
and wrote to the plaintiffs at Belfast, ordering goods 
of them. The letters were dated 37 Wood street, 
and signed ‘“‘A. Blenkarn & Co.” in such a way as to 
look like “‘A. Blenkiron & Co.,” there being an old 
established firm of Blenkiron & Sons at 123 Wood 
street. One of the plaintiffs knew something of that 
firm, and the plaintiffs entered into a correspondence 
with Blenkarn, and ultimately supplied the goods 
ordered, addressing them to “‘A. Blenkiron & Co., 37 
Wood street.’’ The fraud having been discovered, 
Blenkarn was indicted and convicted for obtaining 
goods by falsely pretending that he was Blenkiron & 
Sons. Before the conviction the defendants had pur- 
chased some of the goods bona fide of Blenkarn with- 
out notice of the fraud, and resold them to other per- 
sons. The plaintiffs having brought an action for the 
conversion of the goods, held, reversing the decision of 
the Queen’s Bench Division, that the plaintiffs in- 
tended to deal with Blenkiron & Sons, and therefore 
there was no contract with Blenkarn; that the prop- 
erty of the goods never passed from the plaintiffs, and 
that they were accordingly entitled to recover in the 
action. (Hardman v. Booth,1H. & C. 803; 32 L. J. 
[Ex.] 105, followed.) Lindsay v. Bundy, L. R., 2Q. B. 
D. (C. A.) 96. 

INFANCY. 

Voidable deed: necessaries.—The deed of an infant 
executed to provide him with necessaries is voidable 
by him after attaining his majority. An infant ex- 
ecuted a mortgage deed of reversionary interests to 
which he was entitled, for the purpose (as expressed 
in the deed) of providing himself with necessaries. 
Part only of the sum advanced was actually employed 
in the purchase of necessaries, or in paying for neces- 
saries already purchased. Held, that the deed was 
voidable, but an order made for an account of moneys 
expended for necessaries, and for repayment of amount 
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so found with interest at four per cent. Chanc. Div., 
Dec. 15, 1876. Martin v. Gale, 36 L. T. Rep. (N. 8.) 


357. 
LEASE. 

Construction of deed: lease and counterpart, discrep- 
ancy between: clerical error in lease. — By an indenture 
of lease dated in 1784 and executed by the lessor, he 
demised certain premises to hold to the lessee and his 
assigns for the term of ninety-four and a quarter years, 
yielding and paying therefor during the said term of 
ninety-one and a quarter years hereby demised a yearly 
rent. The number of years was not mentioned in any 
other clause of the lease. But the counterpart, exe- 
cuted by the lessee, which was otherwise identical 
with the lease, had ninety-one in the habendum as 
well asin the reddendum. In an action by the assignee 
of the reversion to recover possession against the 
assignee of the lessee after the lapse of ninety-one 
and a quarter years, held, overruling the judgment 
of the Common Pleas Division (by Cockburn, C. J., 
and Bramwell and Amphlett, JJ.A.; Kelly, C. B., 
dissenting), that there being a manifest clerical error 
in the lease, the counterpart might be looked at to 
ascertain where the mistake lay, and that, on the true 
construction of the lease and counterpart taken to- 
gether, the ‘‘ninety-four’’ in the lease must be re- 
jected, and the lease read asa grant for ninety-one and 
a quarter years only. Burchell v. Clark, L. R., 2C. 
P. D. (C. A.) 88. 

LIBEL. 

Newspaper report of proceedings of public body: 
privilege: public interest. — A newspaper report, con- 
taining libelous matter, of proceedings at a meet- 
ing of a board of guardians is not privileged. At 
the meeting of a board of guardians of a poor law 
union, the conduct of the medical officer of the 
union was discussed, and accusations of neglect 
of duty were made against him. A reporter for a 
local newspaper belonging to the defendants was 
present, and the defendants published in their paper 
a full account of the proceedings at the meeting. The 
plaintiff thereupon brought an action for libel against 
the defendants. Held (affirming, but on different 
grounds, the judgment of the court below), that the 
defendants were liable, as the report, although it 
might be of a matter of public and general interest, 
contained libelous statements made “ex parte”’ 
against the plaintiff, and no rule of privilegé applied 
to protect the publishers of it. Ct. App., Feb. 3, 1877. 
Purcell v. Sowler, 36 L. T. Rep. (N. 8.) 416. 

NAVIGABLE RIVER. 

Rights of wharf-owners: obstructions.—The plain- 
tiffs and defendant were respectively owners of ad- 
joining wharves on the Thames, the plaintiffs’ wharf 
having a frontage of 125 feet to the river. The defendant 
used his wharf as an entrance to a dock where he car- 
ried on the business of repairing vessels. The plain- 
tiffs owned a collier 176 feet 6 inches long, which was 
in the habit of coming to their wharf to discharge its 
cargo, and then necessarily projected over the defend- 
ant’s wharf. In order to preveut the vessel from over- 
lapping his wharf, the defendant movred a raft of 
timber, which was used in his business, opposite his 
wharf, in such a way as to prevent the collier coming 
to her berth. Held, that the plaintiffs’ vessel had a 
right to lay alongside their wharf, although it pro- 
jected over the defendaut’s wharf, so long as it did 
not prevent vessels passing in and out of the defend- 
ant’s dock, and that the raft was an illegal obstruc- 








tion to the navigation of the river. Chance. Div., Feb. 
6, 1877. Original Hartlepool Colliers Co. (limited) v. 
Gibb, 36 L. T. Rep. (N. 8.) 433. 


SHIPPING. 


1. General average: use of spar of ship to supply 
donkey engine for pwmping water.—The plaintiff's ship 
sailed from Quebec to London with a cargo of timber, 
of which the defendants owned part. There was on 
board, although it was not the common practice to 
have such a thing with such a cargo, a donkey engine 
for loading and discharging, which might be used for 
pumping the ship; and there was sufficient coal on 
board, not only for the ordinary purposes of the ship, 
but also for pumping under ordinary circumstances. 
The ship sprang a leak, and the crew having become 
worn out by pumping, the master was obliged to use 
the engine for that purpose in order to preserve the 
ship and cargo. The coals were insufficient to con- 
tinue the working of the engine, and the master used 
for fuel some of the spars of the ship, and part of the 
cargo, until he procured a supply of coal from a pass- 
ing steamship. The master did what was proper and 
necessary for the preservation of ship and cargo, and 
if he had not burned the spars and cargo the ship 
would probably have been lost. Held (affirming the 
judgment of the Queen’s Bench Division), that these 
circumstances constituted a general average loss, and 
that the plaintiff was entitled to contribution from 
the defendants in respect thereof. Ct. App., April 
11, 1877. Robinson v. Price, 36 L. T. Rep. (N. S.) 354. 

2. Charter-party: clauses as to cesser of charterer’s 
liability.— Defendants chartered plaintiff's ship to 
carry acargo from Akyab. By the charter-party the 
ship was to callat Queenstown or Falmouth for orders, 
which were to be forwarded within forty-eight hours 
after notice to defendant’s agents of her arrival, or 
lay-days to count, and to discharge at a good and safe 
port. The charter-party contained this clause: ‘‘ The 
liability of the charterers shall cease as soon as the 
cargo is onboard, provided the same is worth the 
freight at port of discharge, but the owners of the 
ship to have an absolute lien on the cargo for all freight, 
dead freight, and demurrage which they shall be 
bound to exercise.”’ Defendants sold the cargo be- 
fore the ship’s arrival. Plaintiffs sued on the charter- 
party for not giving orders as to port of discharge, 
and for giving orders to proceed to an unsafe port. 
Held (affirming the judgment of the Common Pleas 
Division), that the above clause exempted defendants 
from all liability, irrespective of plaintiff's lien. Ct. 
App., Feb. 6, 1877. French v. Gerber, 36 L. T. Rep. (N. 
8.) 350. 

STATUTE OF FRAUDS. 

Agreement for lease: letter: commencement of term 
not stated.—Action for specific performance of an 
agreement to take a lease of a house. In order to take 
the case out of the statute of frauds the plaintiff re- 
lied on a letter, written by the defendant, in which 
“the term” was stated ‘“‘to be for twelve years,’’ but 
the day of the commencement of the term was not 
mentioned; and in the same letter referring to cer- 
tain covenants, the defendant ‘‘ suggested that they 
be similar to those,contained in A.’s lease.”” Held, on 
demurrer, first, that there never was any concluded 
agreement between the parties; and secondly, that if 
there had been an agreement, there was no momoran- 
dum of the agreement, in writing sufficient to satisfy 
the statute of frauds, as the commencement of the 
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term was not stated. Chanc. Div., March 21, 1877. 
Cartwright v. Miller, 36 L. T. Rep. (N. 8.) 389. 


WILL. 


1. Power: testamentary appointment: excessive ap- 
pointment: illegitimate children: joint tenantry: gift in 
default of appointment: hotchpot clause.—A power of 
appointment by will among children was purported to 
be exercised in favor of two children, one legitimate 
and the other illegitimate, “for their own absolute 
use and benefit ’’ in such a way as, if the appointment 
was good, to creat a joint-tenancy. Held, that though 
the words created a joint-tenancy, it was intended 
that each child should take a moiety, and that there 
was no jus accrescendi, and consequently (there being 
no hotchpot clause) one moiety went to the legitimate 
child, and the other was divided equally among the 
other legitimate children. Alexander v. Alexander, 2 
Ves., Sr., 640, disapproved. Chanc. Div., Feb. 3, 1877. 
In re Kerr’s Trusts, 36 L. T. Rep. (N. 8.) 856. 

2. Construction of: partnership: release: proof in 
bankruptcy.—A testator by his will bequeathed all 
debts and sums of money which should at the time of 
his death be due to him by B., unto B., his executors, 
administrators and assigns, for his and their own use 
and benefit, and he directed his trustees to deliver up 
to B., his executors, administrators or assigns, all se- 
curities which he should at the time of his death hold 
for such debts and sums of money, and also, when re- 
quired by B., his executors, administrators or assigns, 
execute to him or them a release from all such debts 
and sums of money. At the date of the will and of 
the testator’s death, B. owed the testator a debt of 
£50, and he and his partner owed the testator £2,600, 
which the latter had lent to the firm, and for which 
B. and his partner had given the testator their joint 
and several promissory notes. B. and his partner’hav- 
ing filed a liquidation petition, the,testator’s executors 
claimed to prove in the liquidation for the £2,600. 
Held (reversing the decision of Bacon, C. J.), that as 
there was a separate debt due from B. to which the 
release could apply, it could not be extended to the 
partnership debt, and that the executors’ proof must 
be admitted. Ct. App., April 19,1877. Ea parte Kirk: 
Re Bennett, 36 L. T. Rep. (N. 8.) 431. 

——__>___—_ 
BOOK NOTICE. 


ABBOT?’s UNITED STATES DicEest—Vou. VII. 


United States Digest. A Digest of Decisions of the various 
Courts within the United States. By Benjamin Vaughn 
Abbott. New Series. Vol. VII. Annual Digest for 
1876. Boston: Little, Brown & Company, 1877. 

T is a striking illustration of the prolific increase of 
case law at the present time that nine hundred and 
twenty-three closely printed royal octavo pages are 
necessary to include the syllabi of the officially re- 

ported decisions of our State and Federal courts for a 

single year. And this does not embrace every decis- 

ion or near it, there being a vast multitude of cases of 
only trifling importance, which are not even worth 
mentioning in a digest, but which are inserted in the 
reports. In some instances these valueless decisions 
are printed with the object of rendering the reports a 
complete record of the proceedings of the courts they 
represent, in other instances they are given for the 
purpose of filling up a book which is purchased ex 
necessitate by the profession. Yet it would seem that 
these expedients for making a multitude of books 
were needless, the really useful decisions increasing 





fully as fast as there is any call for them. But as long 
as there is sale for volumes of reports, publishers 
will issue them, and as long as men will read judges 
will write opinions, and no matter how much we con- 
demn in the abstract the multiplication of books, in 
practice we are apt rather to assist than to retard such 
multiplication. A digest is a necessity if any use is to 
be made of the accumulation of law, and we are for- 
tunate that the work has fallen into the hands of so 
experienced a person as Mr. Abbott. The present 
volume which is on the same plan as the previous an- 
nual digests of this series, contains decisions reported 
in 83 volumes, 12 of which are of cases in federal 
courts, and the remaining 71 of those in the various 
State courts. We would estimate that there are not far 
from 8,000 cases referred to. The amount of labor in 
compiling the work must have been very great, and of 
course could not have been done within the compass 
of a year without considerable clerical assistance. 
As to the manner in which it has been done, it is suffic- 
ient to say that the present volume compares favor- 
ably with any one of its predecessors. That the me- 
chanical execution of the book is excellent, the repu- 
tation of the house issuing sufficiently guarantees. 


BENCH AND BAR. 


Mr. John Lothrop Motley, the eminent his- 
torian, who died on the 29th ult., was educated for the 
bar. He was admitted in 1836, but never actively en- 
gaged in practice. 


A good story is told of Berkeley Craven and 
Lord Alvanley, when an accident nappened to their 
carriage. The former, getting out to thrash the foot- 
man, saw he was an old fellow, and said: “ Your age 
protects you;’’ while Alvanley, who had advanced to- 
ward the postillion with the same intention, seeing he 
was an athletic young fellow, turned to him saying, in 
his waggish way: ‘* Your youth protects you.’ 


The late John B. Felton, of California, is 
reported to have received a large professional income. 
His fees were in many cases enormous, what is known 
as ‘‘ the city slip suit ’’ in San Francisco bringing him 
$200,000, while he received as counsel in the celebrated 
Mariposa land suit over $1,000,000 in money and lands, 
and in several other cases his fees ranged between 
$50,000 and $150,000. He was attorney for the late 
James Lick, and managed the change in trustees of 
the property which that philanthropist made just be- 
fore his death, receiving therefor $100,000; an Same 
the past twenty years he is believed to have receiv 
nearly $2,600,000 in fees for professional services. 

—_——__+>__———. 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, June 5, 
1877: 

Judgment affirmed — Armstrong v. The People.—— 
Judgments affirmed, with costs — Howell v. Van Sick- 
len (No. 9); Church v. Maloy; Smith v. Frost; Cush- 
man v. U. S. Life Ins. Co.; McLean v. Freeman; Wil- 
son v. Knapp; Moody v. Smith; Lambert v. Staten 
Island R. R.; Thompson v. Staten Island R. R.— 
Order affirmed, with costs — Howell v. Sicklen (No. 
10); Wright v. Wright, two cases. —Appeal dis- 


-missed, with costs— Howell v. Van Sicklen (No. 11); 


Martin v. Windsor Hotel Co.— Motion for reargu- 
ment denied, with $10 costs— Porter v. Wariug.— 
Judgment reversed and new trial granted, costs to 
abide event — Brink v. Hanover Fire Ins. Co.; Leon- 
ard v. Collins.—— Order granting new trial reversed 
and judgment on report of referee affirmed, with costs 
— Hebbard v. Haughian. 
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NOTES. 


R. JOHN R. LAWSON, one of the editors of the 
Central Law Journal, has issued a pamphlet of 52 
pages, entitled ‘The civil remedy for injuries arising 
from the sale or gift of intoxicating liquors.’’ It con- 
tains civil damage laws of Maine, Connecticut, Indi- 
ana, New Hampshire, [linois, lowa, Kansas, Michigan, 
New York, Ohio and Wisconsin, together with all the 
adjudications which have been made under these acts 
from the time of their adoption in the different States 
to date. It appears to be very carefully prepared, and 
must prove of great value to those interested in cases 
arising under the enactments in question.— The Lan- 
caster Bar is the title of a weekly law periodical pub- 
lished at Lancaster, Pa., which has just entered its 
ninth volume. It contains the decisions of the Su- 
preme Court of Pennsylvania and of the courts of 
Lancaster and adjoining counties. It is carefully ar- 
ranged and well printed, and must be of considerable 
value to the profession in Pennsylvania. 


The suit of Rice v. Coolidge, now on trial in Boston, 
involves a considerable amount of scandal respecting 
prominent business men and lawyers in Boston and 
elsewhere, and is attracting about as much local atten- 
tion as did the Beecher-Tilton controversy. The dec- 
Jaration charges subornation, conspiracy, perjury, etc., 
in the prosecution of a divorce action against plaintiff, 
who isa woman. The newspaper report says that the 
case has been before the courts since 1874, on various 
motions and interlocutory proceedings, and is now be- 
ing tried by a jury. The parties involved in various 
degrees of interest are among the first families of this 
city. Several weeks will be required to determine the 
result. No case of its character has ever came up in 
the courts of this State, involving so many persons of 
standing and exciting so general interest and com- 
ment. 


The Supreme Court at the General Term of the First 
Department, held on the 1st inst., held that seventeen 
months’ attendance at the Columbia Law School 
would not entitle to admission to practice at the bar, 
and refused to admit an applicant with such a qualifi- 
cation, although he had received from the institution 
mentioned the degree of Bachelor of Laws.——While 
aldermen of cities and justices of the peace are au- 
thorized to perform the marriage ceremony, that 
authority is not conferred upon Justices of the Su- 
preme Court. A law was passed in the last Legisla- 
ture extending the authority to perform the marriage 
ceremony to all judges of courts of record in this 
State. 


It is stated in the Portland (Me.) Argus that the re- 
sults of the prohibitory liquor law in that city have 
been very unsatisfactory. In 1852 there were 250 ar- 
rests for drunkenness, population 25,000. In 1857, after 
four years of the prohibitory law, there were 650 ar- 
rests, population 27,000. Since that time the city has 
ceased to grow, and the State likewise has stood still. 
But the arrests for drunkenness have increased. In 
1876 there were 1,850 arrests, population 35,000. Neal 
Dow, the father of the law, in his report of 1852, pre- 
dicted that the office of State prison inspector will go 
begging, because “the emoluments depend on the 





number of prisoners,” and also that the jails of the 
city and State “‘ will need no enlargement for many 
years,” yet the State prison has been enlarged four 
times since, and they still lack room, twenty-five 
amendments in the meantime have been made to the 
law, all intended for its better enforcement; yet crime 
never has been so flagrant as to-day in the history of 
Maine. 


The law library of ex-Mayor Hall was sold at auction 
on the 3lst ult. There was a large attendance. Mr. 
Hall had selected his books with great care, and his 
library was of more than ordinary value. The total 
amount received was about $3,000. Barbour’s Su- 
preme Court Reports, sixty-six volumes, brought 
$140.25; Blatchford’s Circuit Court Reports, eleven 
volumes, $41.25; British Crown Cases, from 1799 to 
1873, $52; United States Supreme Court Reports, 
twenty-four volumes, $96; New York Reports, twenty- 
seven volumes, $110.50; Wallace’s United States Su- 
preme Court Reports, twenty-three volumes, $86.25; 
Wheaton’s United States Supreme Court Reports, 
twelve volumes, $69.—— Mr. W. H. Smith stated in 
the English House of Commons that the total ex- 
penses of the Tichborne prosecution amounted to 
£60,075, or about $300,375. 


The Monthly Jurist remarks as follows concerning 
the reporters of Indiana, Illinois and Missouri: The 
Supreme Court reporter of Indiana, until the late ses- 
sion of the State Legislature, was required, without 
any salary, to publish and sell his volumes at $3 per 
copy. His only compensation was the profits on his 
books at that price. Without any salary from the 
State it was found that the reports could not be pub- 
lished at that price. The law has been amended, so 
that Black’s, as well as Martin’s, Reports will be here- 
after sold at $3.50 per volume. After about ten years 
struggle the bar of Illinois has at last succeeded in 
regulating by law the price of the Illinois Supreme 
Court Reports. The credit for this necessary reform 
is probably due more to the Hon. John F. Winter than 
to any other one person. He has made unceasing 
efforts while a member of this and of the preceding 
General Assembly to bring about this result, and now 
merits the thanks of both bench and bar. The vol- 
umes hereafter published will be sold at $2.25 each, 
and are required to be published within four months 
after a sufficient quantity of manuscript opinions ac- 
crue to make a volume. The reporter will receive a 
salary of $6,000 per annum, payable out of the State 
treasury. That such important public documents as 
the State reports should have been left without gov- 
ernment control so long, has been a matter of surprise. 
In Missouri, too, the Legislature has been paying some 
attention to the State reporter, and has just passed 
an act providing that the publishing of the reports 
shall be let by contract to the lowest bidder, and it is 
provided that the bid for the volumes sold the State 
shall not exceed $2.50 per volume; that all other copies 
sold shall not exceed the sum of $3 per volume, and 
that in size; paper, binding, printing and amount of 
matter, they shall be equal to the 40th Iowa Reports. 
The reporter is required to have his volumes out within 
four months after sufficient opinions are filed. His 
salary is fixed at $2,000 per annum, and will hold his 
office during the pleasure of the court. 
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CURRENT TOPICS. 


|" was to be expected that, following the adoption 

of the Revised Code of Civil Procedure, the 
bookmakers would bestir themselves in issuing edi- 
tions of one sort or another; but the haste which 
some of them have made and the confidence which 
they have displayed in the gullibility of the legal 
profession are a surprise to us. A New York book- 
seller issued a cheap edition of the Act and “amend- 
ments” before the amendments were signed by the 
Governor, which was bad enough even had the Act 
and amendments been correctly given — but beside 
this, the edition was in some important particulars 
entirely unlike any thing now on the statute books 
of the State or likely even to be on them. Subse- 
quently Messrs. Banks & Brothers issued an edition 
which is a positive curiosity in legal literature. Not 
the least striking feature of this production is the 
“Preface,” wherein the editor roundly abuses the 
contents of the book — a new function for a preface 
to perform. The ‘‘ Editor” pronounces the “Code 
of Remedial Justice” “crude and pedantic” until, 
“owing to the laborious efforts of a small number 
of men composing one of the judiciary committees 
of the legislature, this Code has been brought to a 
condition tolerable to the community.” This “ Edi- 
tor” thus concludes his ‘“ Preface”: 

“In this way (7. e., by the amending hand of the 
committee) the work of revising the Code of 1876, 
which we have undertaken, was one almost as diffi- 
cult as the labor which the commissioners imposed 
upon themselves, of revising the old Code. We 
have, however, been animated by the strong convic- 
tion that it will undoubtedly be more grateful to 
the profession; and we are satisfied that the perfect 
accuracy which we have endeavored to attain will 


sufficiently recommend this edition of the Code of 
Civil Procedure to public appreciation.” 


The writer of this “Preface” is either a waggish 
fellow or an adept in, what Horace Smith thought 
to be, the very worst form of fiction. His “work 
of revising the Code of 1876,” which he pronounces 
“almost as difficult as the labor which the commis- 
sioners imposed upon themselves of revising the old 
Code,” consisted in making two hundred and seventy- 
three alterations in the Code of Remedial Justice 
as adopted in 1876— most of them verbal and 
trivial—all of them so clearly indicated in the 
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amending act that a clerk of average care could 
make the changes without error. But more extra- 
ordinary is the prattle about ‘‘ perfect accuracy.” 
So far from this edition being perfectly accurate, it 
is in no respect to be relied upon. We have marked 
a great number of errors, but have space to note 
only one or two; nor would it be necessary to note 
more, for one such display of carelessness is suffi- 
cient to stamp the entire work. The side notes to 
sections 545 and 546 have not the remotest reference 
to the contents of those sections — the sections hav- 
ing been entirely changed while the side notes re- 
main as in the original Code. On page 174 we are 
informed the § 945 was “stricken out,” but on the 
next page “§ 945” (the § 945 of the original) is 
given in full. The long and short of the matter 
is, that this edition has been manufactured from the 
plates used in printing the Session Laws of 1876 
partly amended, and is absolutely untrustworthy. 
More than this, and it is a fact which the legal pro- 
fession would do well to bear in mind, there is yet 
no authorized text of the new Code in existence. 
The amending act of this year requires the revision 
commissioners to correct the text of the original 
act and to add the amendments of this year. The 
statute provides as follows: 

“The commissioners must make the amendments 
and corrections specified in this act by causing the 
act, thus corrected and amended, to be written or 
printed in a book, and depositing the book in the 
office of the secretary of state, with a certificate 
thereupon, signed by the commissioners, or a ma- 
jority of them, to the effect that it contains the cor- 
rect text of the Code of Civil Procedure, as amended 
and completed by the acts of the legislature passed 
since its enactment. The book so deposited shall 
be presumptive evidence of the matters so certified. 
A copy thereof may be read in evidence, if it con- 
tains a written or printed certificate of the secretary 
of state, or of the commissioners to revise the stat- 
utes, or a majority of them, to the effect that it is a 
correct transcript of the Code of Civil Procedure, 
as amended and completed by the acts of the legis- 
lature, passed since its enactment.” 

There are several publishers engaged in preparing 
editions of the new Code that we believe will be 
honest, accurate and reasonable in price, and which 
will bear a certificate which will entitle them to be 
used in the courts. 


There is some hope that the efforts which those 
who have the well-being of the legal profession 
at heart are making to restore the ancient standard 
of intelligence and integrity, will succeed, now that 
outsiders admit that a course of education is essen- 
tial to prepare a person for the duties which a law- 
yer is called upon to perform. One of the leading 
New York dailies, in speaking of a rebuke adminis- 
tered by a judge of the Marine Court to an attorney 
for his incapacity shown in permitting a client to 
be nonsuited, remarks that “there is a lesson in 
this incident. We are altogether too lax in our ad- 
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missions to the bar, as well as to other professions. 
Examinations are in some instances considered such 
mere matters of form, or in others made such farces, 
that almost any incompetent person may get through. 
A great deal of mischief is done through legal 
quackery. People are led into litigation needlessly 
and hopelessly, or defeated in just suits, owing to 
the incapacity of the lawyers they consult or em- 
ploy. We have too many practitioners at the bar 
who would not be there if they had to pass a 
thorough examination before admission.” The pub- 
lic at large have been to blame for this condition of 
affairs, as they have stood in the way of movements 
made looking to the exclusion of incompetent men 
from the bar. There has lately been a change in 
favor of stricter rules, and we think that even the 
advocates of the abolition of all restrictions in such 
matters now see the advantage of a learned bar. 


The Incorporated Law Society, which is the lead- 
ing bar association of Great Britain, has recently 
been very unfortunate in its financial affairs. Its 
clerk, who appears to have the handling of a con- 
siderable part of, if not all its money, has been discov- 
ered to be a defaulter. He has made a statement, 
showing that he has appropriated at various times 
sums aggregating nearly £9,000 (or $45,000) of the 
society’s funds, and the statement is yet incomplete. 
The fact that such a large embezzlement could be 
made before discovery, indicates that in the impor- 
tant particular of finances the soeiety must be 
remarkably flourishing. In this country, organiza- 
tions of this kind are not exposed to the danger of 
defalcation, there generally not being enough at one 
time in the treasury to embezzle. 


The Bar Association of the City of New York 
continues to prosper, though its usefulness is much 
circumscribed by the disposition shown to make it 
a very exclusive body. At the meeting held upon 
the 12th inst. the treasurer reported the funds on 
hand belonging to the Association to be $10,501.17, 
of which $9,481.30 was in the general fund and 
$1,019.87 was in the library fund. The total num- 
ber of members was 722. An important amendment 
to the by-laws of the association, making a radical 
change relative to the admission of members, was 
to be discussed at the meeting, but as it was on the 
eve of the usual summer vacation of the lawyers the 
matter was postponed until the October meeting, on 
the ground that the attendance would be fuller, and, 
we suppose, the members would be able to consider 
the subject more coolly. Precisely what the change 
proposed is we are not informed, but if it is in 
favor of making the terms of admission more libe- 
ral we hope it will pass. As we have often main- 
tained, a society of this kind can make itself bene- 
ficial and effective only by enlisting the sympathy 
of all who ought to have an interest in the ends it 





seeks. There are undoubtedly some members of 
the bar in New York who are not worthy to be in 
the ranks of an organization of gentlemen. Such 
men ought not to be in the bar, and if the Bar 
Association was as influential as it ought to be most 
of them would not. There are a few over seven 
hundred lawyers connected with the Bar Associa- 
tion. We suppose that there are over four thousand 
lawyers in New York city. Not over twenty per 
cent of these are of such character and reputation 
that it would be an improper thing for the more 
reputable members of the profession to recognize 
them as brethren. Consequently there are more 
than three thousand individuals who ought to have 
an opportunity to join the association. That all of 
these would do so we do not expect, but many of 
them would, and those who did not would, as a rule, 
be in sympathy with and render assistance to the 
organization in whatever it undertook. 


—_——._—_____ 


NOTES OF CASES. 


Y ape New Jersey Supreme Court in the recent case 

of Brown v. McIntosh, 10 Vroom, 22, decide that 
the general rule is that money paid usuriously can 
be recovered back. In many States the statute law 
provides that it may be, but taken independently of 
the statute such a doctrine would appear to be in 
contravention of two well-known principles, namely, 
first, that an action will not lie for money paid vol- 
untarily and with a full knowledge of the facts, and 
second, that where both parties are equally in fault 
the condition of the defendant is preferable. It 
was at one time held in England, that an action at 
law for money thus paid would not lie. Tompkins 
v. Barnet, 1 Salk. 22. The courts of equity, how- 
ever, repudiated the doctrine of that case. Bosan- 
quet v. Dashwood, Cas. Temp. Talb. 38; 1 Fonbl. 
Eq. 235; 1 Story’s Eq. Jur., $ 302. The common- 
law courts did not adhere to Tompkins v. Barnet, 
and in various instances money paid in contraven- 
tion of statute was recovered back. See Jones v. 
Barkley, Doug. 697 a. (note f.); Merryweather v. 
Nizon, 2 Sm. Ld. Cas. 528, note. In Jaques v. 
Golightly, 2 W. Black. 1074, money paid as a premi- 
um to a lottery office keeper against the provisions 
of the statute 14 Geo. III, ch. 76, was held recover- 
able; so in Smith v. Bromley, Doug. 695, was 
money paid by a bankrupt to a creditor in excess of 
his share to induce him to sign the certificate, such 
payment being in violation of a statute. In Wil- 
liams v. Hedley, 8 East, 378, money paid by a de- 
fendant to an informer to compound a felony was 
held recoverable. See also Browning v. Morris, 
Cowp. 790. The reasoning which relieves these 
cases from the operation of the principles above 
mentioned is, that no payment obtained through 
oppression or undue advantage is voluntary and the 
law presumes every payment made to a person who 
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is by statute forbidden to receive it, where the stat- 
ute is made for the protection of the payer as made 
through oppression and undue advantage. The 
English rule has been very generally adopted in this 
country. See Schroeppel v. Corning, 5 Denio, 236; 
Philanthropic Building Asso. v. McKnight, 35 Penn. 
470; Willie v. Green, 2 N. H. 333; Inhabitants of 
Worcester v. Haton, 11 Mass. 368; State Bank v. 
Ensminger, 7 Blackf. 105; Fay v. Lovejoy et al., 20 
Wis. 403; Bond v. Jones, 8 Sm. & Marsh. 868; 2 
Greenl. Ev., § 121. In Crosby v. Bennett, 7 Metc., 
a recovery back was not allowed because the 
payment was not illegal, and the case is distin- 
guished by the court from Willie v. Green, supra. 


The case of Rolls v. Pierce, decided on the 20th 
of April last, in the Chancery Division of the English 
High Court of Justice, and reported, 36 L. T. Rep. 
(N. 8.) 438, involved the subject of donatio mortis 
causa. An English gentleman residing in Italy with 
his wife, and during his last illness, drew two 
checks on his London bankers, in favor of his wife 
or her order. The wife, in his life-time, discounted 
the checks with a foreign banker. After the hus- 
band’s death the holders presented the checks in 
London, when payment was refused, on account of 
the drawer’s death. The widow thereupon refunded 
the amount she had received on the checks, and 
claimed to be paid the amount of the checks out of 
the husband’s estate. The court held that the hus- 
band intended to make an immediate gift of the 
amount of the checks, and that the widow was en- 
titled to payment of the amount out of his estate. 
The court said that the law with reference to such 
cases seems to be in a very curious state, for accord- 
ing to the authorities, a gift of a bill of exchange, 
or of a promissory note not arrived at maturity, is a 
good donatio mortis causa, but a gift of a check is not 
if the drawer dies before the check is presented. But 
the case of Lawson v. Lawson, 1 P. Wms. 441, where 
a bill on a goldsmith was held to be a good donatio 
mortis causa, was decided to be applicable to this 
case. And the reasoning in Tate v. Hilbert, 2 Ves. 
111, supports the conclusion of the court in the 
principal case, for although in that case it was held 
that a check which a testator had on his death-bed 
given to one of his relations, and which was not pre- 
sented in his life-time, was not a good gift, Lord 
Loughborough says (p. 118): ‘‘If she had paid this 
away either for a valuable consideration or in dis- 
charging a debt of her own, it would have been good ; 
or even if she had received it immediately after the 
death of the testator, before the banker was ap- 
prised of it, Iam inclined to think no court could 
have taken it from her.” This was the case here and 
the court held that she having, by discounting the 
checks, thus paid them away for valuable consid- 
eration, made them similar to bills of exchange 





which had been discounted, and thus the gift was 
completed fn the testator’s life-time. See Duffield v. 
Elwes, 1 Bl. (N. 8.) 497; Veal v. Veal, 2 L. T. Rep. 
(N. 8.) 228; Rankin v. Weguelin, 27 Beav. 309; 
Boutts v. Ellis, 21 L. T. Rep. 214; Beak v. Beak, 26 
L. T. Rep. (N. 8.) 281; Grimes v. Hone, 49 N. Y. 
17; 10 Am. Rep. 313; Camp’s Appeal, 36 Conn. 88; 
4 Am. Rep. 39; Tillinghast v. Wheaton, 8 R. I. 536; 
5 Am. Rep. 621. 


In Miller v. Wentworth, 4 Weekly Not. Cas. 82, 
the Supreme Court of Pennsylvania determine as to 
the effect of a magistrate’s certificate of the separate 
acknowledgment of a married woman of a deed 
conveying lands, in a case where the lands pur- 
ported to be conveyed have come into the possession 
of a bona fide purchaser. In this case a deed was 
executed by one Howd and wife to defendant, con- 
veying lands to which the wife had title. A justice 
of the peace who took the acknowledgment of 
Howd and wife, certified, upon the deed, that the 
wife being ‘‘by me examined separate and apart 
from her husband, acknowledged that she signed, 
sealed and delivered the same without fear or com- 
pulsion,” etc. The defendant, in good faith, and 
believing the certificate to be correct, paid a valu- 
able consideration for the lands. In an action of 
ejectment brought by the heirs of the wife against 
defendant, it was shown by the justice of the peace 
that the formalities set forth in the certificate were 
not observed. There was a verdict and judgment 
for defendant. The Supreme Court, in affirming 
the judgment, says: ‘‘The defendant is a bona jide 
purchaser for a full consideration, without notice of 
any irregularity, relying on the certificate of the 
magistrate, there being nothing on its face to put 
him upon inquiry. In such a case the certificate is 
conclusive of the facts stated in it, and parol evi- 
dence will not be received to impugn it. See Bar- 
net v. Barnet, 15 8. & R. 72; Jamison v. Jamison, 3 
Whart. 457; Louden v. Blythe, 3 Casey, 22; Williams 
v. Baker, 21 P. F. Smith, 476; Heeter v. Glasgow, 
79 Penn. St. 79. The court says: ‘‘ The cases sup- 
porting the exceptions of fraud and duress prove 
the rule.” Louden v. Blythe, 4 Harris, 5382; Michener 
v. Cavender, 2 Wright, 334; MIHall v. Patterson, 1 P. 
F. Smith, 289; McCandless v. Ege, id. 309; see also, 
as holding a similar doctrine, Kerr v. Russell, 69 
Ill. 666; 18 Am. Rep. 634. This doctrine is somewhat 
criticised in an article in 14 Alb. L. J., p. 273, but 
probably it is the safest for all parties concerned. 
It may have the effect to subject married women to 
the mercy of unscrupulous husbands and careless or 
dishonest notaries, but any other rule would subject 
purchasers of real estate to the mercy of unscrupu- 
lous married women or widows who are liable to be 
more active in endeavoring to trump up claims of 
fraudulent acts than notaries and husbands are to 
commit such acts. 
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LIABILITY OF FATHER FOR NECESSARIES 
FURNISHED CHILD. 
HILE the decisions of the courts of this State 
are not in harmony as to the liability of a 
father for necessaries furnished a child, without the 
father’s consent, there appears to be a considerable 
uniformity in the later decisions in other States. 

Much of the confusion on this subject has arisen 
from an erroneous interpretation of Blackstone’s re- 
mark that ‘the duty of parents to provide for the 
maintenance of their children is a principle of 
natural law.” Some of the editors of Blackstone’s 
Commentaries have pointed out the limitation of 
this assertion, but the courts seem frequently to have 
overlooked the notes. Thus, Mr. Wendell in his note 
to vol. 1, p. 448, says: ‘‘ But the common law of Eng- 
land never afforded any means of enforcing this 
right,” and Mr. Chitty, in his note, says: “There is 
no legal obligation on a parent to maintain his child 
independent of the statute, and therefore a third 
person, who may relieve the latter, even from abso- 
lute want, cannot sue the parent for reasonable re- 
muneration unless he expressly or impliedly contrac- 
ted to pay.” 

In Kelly v. Davis, 49 N. H. 176; 8. C.,6 Am. Rep. 
499, the Supreme Court of New Hampshire, in an 
able judgment, held that there is no legal obliga- 
tion on a parent to maintain his minor child in- 
dependent of statutory enactment, and that, there- 
fore, a parent cannot be charged for necessaries 
furnished by a stranger to his minor child, except 
upon a promise to payfor them. Such promise, 
the court further held, is not to be implied from 
mere moral obligation nor from the statutes pro- 
viding for the reimbursement of towns. Foster, 
J., said in delivering judgment: ‘‘ This view of the 
matter may at first glance seem startling as opposed 
to our natural sense of justice; since the duty of 
parents to provide reasonably for the maintenance 
and education of their children, until they shall be of 
sufficient age and capacity to provide for themselves, 
is so clearly obvious to the mind and conscience 
and so clearly prescribed by positive precepts of 
religion (for St. Paul says that, ‘if any provide not 
for his own, and especially for those of his own 
house, he hath denied the faith and is worse than 
an infidel’), that a violation of this duty should, it 
would seem, be visited with severe punishment by 
human laws.” 

The same conclusion was reached by the Supreme 
Court of New Jersey in Freeman v. Robinson, 9 
Vroom, 388; 8. C., 20 Am. Rep. 399, and it was 
further held that a promise to pay for necessaries 
furnished a child, made after the necessaries were 
furnished, was without consideration, on the ground 
that mere moral obligation or duty as an executed 


support a subsequent promise. In Gotts v. Clark, 
78 Ill. 229, the court said: ‘‘ An express promise or 
circumstance from which a promise may be inferred 
must be proven before a father can be charged for 
goods sold and delivered to his minor child by a 
third party.” And in McMillen v. Lee, id. 443, the 
same rule was restated, though the circumstances of 
the case, as we shall shortly see, did not justify its 
application. See also Carney v. Barrett, 4 Oregon, 
171; Rogers v. Turner, 59 Mo. 116. 
In New York State there are dicta, nearly if not 
quite always obiter, that a father is liable for neces- 
saries furnished his minor child (Van Valhinburgh 
v. Watson, 13 Johns. 480; Cromwell v. Benjamin, 41 
Barb. 558; Henry v. Betts, 1 Hilt. 156); but in Ray- 
mond v. Loyl, 10 Barb. 483, the Supreme Court, at 
General Term, held, in a learned opinion, that, in- 
dependent of the statutes, there was no legal obli- 
gation on a parent to support his children, and that 
he could not be charged for necessaries, in the 
absence of a contract on his part, express or implied. 
In Cromwell v. Benjamine, the wife and children 
were living together, and the goods sued for were 
furnished to the wife or to the children on the 
wife’s authority, and the husband was properly held 
liable, as the goods came within the category of 
necessaries to the wife. Such was also the case in 
McMillen v. Lee, above cited. The wife and child 
were living separate from the defendant, and the 
court held the defendant liable for necessary medi- 
cal attendance to the child on the grounds stated 
in 1 Pars. on Cont. 307, that where the father 
and mother separate and the father permits the 
mother to take the children with her, then the 
father constitutes the mother his agent to provide 
for his children and is bound by her contract for 
necessaries for them. Such was also the recent 
English case of Bazeley v. Forder, L. R., 3 Q. B. 
559, where the wife was justifiably living separate 
from her husband and had the custody of her child 
under statutory authority, and it was held that the 
reasonable expenses of the child were part of her 
reasonable expenses. Cockburn, C. J., dissenting, 
said: “It is now well established that, except under 
the operation of the poor law, there is no legal obli- 
gation on the part of the father to maintain his 
child, unless indeed the neglect to do so should 
bring the case within the common law. Civilly 
there is no such obligation;” and to this point he 
cited the language of Parke, B., in Mortimer v. 
Wright, 6 M. & W. 482, 488. See also Urmston v. 
Newcomen, 4 Ad. & E. 899; Fluck v. Tollemach, 1 
C. & P. 5; Shelton v. Springett, 11 C. B. 452. 





The University of Oxford, on Wednesday, conferred 
the degree of Doctor of Civil Law on ex-President 
Grant. It would have been more appropriate had the 





consideration is not a sufficient consideration to 


degree been ‘‘ Doctor of the Cannon Law.” 
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COMMON-LAW RIGHTS TO LITERARY PROP- 
ERTY. 
(Concluded.) 

The law as it is recognized in the United States will 
now be examined. 

In the year 1783 and before the adoption of the pres- 
ent constitution, on recommendation of the old Con- 
gress, a number of the States passed laws for the pur- 
pose of securing to authors the exclusive right and 
benefit of printing and publishing their literary pro- 
ductions. 8 Journals of Cong. 257; 1 Laws of Mass. 
94, year 1783; Laws of Conn. 1783; Laws of N. Y. 
1786; Laws of Va. 1785. 

By the United States constitution (1789) power is 
given to Congress “to promote the progress of science 
and useful arts by securing for limited times to authors 
and inventors the exclusive right,’ etc. In pursuance 
of this power Congress passed an act in 1790 entitled 
“An act for the encouragement of learning,’ etc. 
This act is substantially the same as the English stat- 
ute, 8 Anne. 

In the year 1834 the case of Wheaton et al. v. Peters 
et al., 8 Pet. (U. 8.)591, came before the Supreme Court 
of the United States on appeal from the Circuit Court 
of the United States for the Eastern District of Penn- 
sylvania. The judgment in this case is the first judi- 
cial determination in the United States upon the ex- 
tent of the common-law rights to literary property. The 
case also involved the question of the effect of the acts 
of Congress upon such rights. The plaintiffs based their 
claim on a common-law right in perpetuity, and also 
upon the statutes of Congress. In the opinion of the 
Cireuit.jCourt, Judge Hopkinson, in considering the 
question of the common law in the United States, 
quotes from the language of Judge Chase in 2 Dall. 
384: “The United States did not bring it with them 
from England; the constitution does not create it, and 
no act of Congress has assumed it.’’ ‘*‘ Whatever 
common law exists, exists as the property of the sev- 
eral States or colonies.”’ 

“In respect to these,’’ says Judge Hopkinson, “it 
has not been contended, it could not be, that the 
whole common law of England as it exists there has 
ever been received in the United States or any one of 
them. Parts of it only have been adopted, and the 
evidence of such adoption is to be sought in legis- 
lative acts, in judicial decisions, or constant usage.” 

After considering the unsettled condition of the 
law as it was then recognized in England, he says: 
“No judicial decision or doctrine of any court of the 
United States, nor of any court of a State, before or 
since the adoption of our present constitution, before 
or since the revolution, has been produced on this ar- 
gument which recognizes the common-law right now 
claimed.’’ The opinion and decision of Judge Hopkin- 
son were sustained in the Supreme Court on the ap- 
peal. Judge McLean, in delivering the opinion of 
that court, said in substance: There can be no com- 
mon law of the United States. When a common-law 
right is asserted, we look to the State in which the 
controversy originated. The right of an author to a 
perpetual copyright does not exist by the common law 
of Pennsylvania. That an author at common law has 
a property in his manuscript and may obtain redress 
against any one who deprives him of it, or by obtain- 
ing acopy endeavors to realize a profit by its publica- 
tion cannot be doubted, but this is a very different 
right from that which asserts a perpetual and exclu- 





sive property in the future publication of the work 
after the author shall have published it to the world. 
The argument upon the use of the word “secure” in 
the laws of the United States and in the acts of 
Congress as assuming a previous legal right having 
been very strongly pressed, on the part of the appel- 
lant, both in the Supreme Court and in the court be- 
low, Judge McLean further said: The word “secure,” 
as used in the constitution, could not mean the pro- 
tection of an acknowledged legal right. It refers to 
inventors as well as authors, and it has never been 
pretended by any one, either in this country or in 
England, that an inventor has a perpetual right at 
common law to sell the thing invented. It is pre- 
sumed that the copyright recognized in the act of 
Congress, and which was intended to be protected by 
its provisions, was the property which an author has 
by the common law in his manuscript, which would 
be protected by a court of chancery, and this protec- 
tion was given as well to books published under pro- 
visions of the law, as to manuscript copies. 

Congress, instead of sanctioning an existing per- 
petual right in an author in his works, created the 
right, secured for a limited time, by the provisions of 
that law. To this opinion of the Supreme Court Jus- 
tices Thompson and Baldwin dissented; the former 
writing a very able dissenting opinion. It is to be 
noted that the decision in this case was quoted with 
approval by the judges who gave the opinion in Jef- 
freys v. Boosey, heretofore considered. It has been 
followed by the New York Court of Appeals. Palmer 
v. De Witt, 47 N. Y. 532. It is the basis of authority 
in the other States of the Union. It may also be con- 
sidered as a summary of the law as it is recognized at 
the present day. 

It is not within the province of this essay to con- 
sider what constitutes publication; or in what cases 
an author will be deemed to have parted with his 
property in a manuscript, so as to give the right to 
publish the same without his express consent. Upon 
these subjects see 35 Barb. 19, 358; 4 Duer, 379; 40 
How. Pr. 10; 4 McLean (Ohio), 300; 3 Am. Law Times, 
Cent. Law Jour., March 31, 1876. 

Some of the reasons and arguments which have been 
urged in favor of and against the rights of authors at 
common law to print and publish their works in perpe- 
twity will now be considered. In doing this there is 
no intention to criticise the philosophy of the law as re- 
cognized. Every available argument for either side has 
been presented and discussed with marked ability by 
the most able counsel. Its interest has not been con- 
fined to the legal profession alone. It has been most 
earnestly and thoroughly canvassed in the literary 
world, through the columns of the press, by those 
whom it most intimately concerns. See letters of 
Chas. Reade to the N. Y. Tribune, June 19, July 17, 
21, 24, Aug. 7, 14, 21, 25, Sept. 4, 11 and 14, 1875; Web- 
ster’s Dict., Unab., Subj. ‘“‘ Property;”’ Am. Jurist, 
1833, vol. 10, p. 62. It has received the marked atten- 
tion of legislators in their debates and speeches upon 
the subject of International Copyright. It only re- 
mains to weigh these arguments, and according to the 
balance determine which are correct. 

As the law will never disturb or interfere with a 
person in the enjoyment of any asserted property 
right until it clashes with that of some other person, 
it is but fair to assume in favor of authors and throw 
the burden of overturning such right upon those who 
oppose it. 
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I. The first argument which the opponents of lit- 
erary property present, is one based wpon the lack of 
precedent. Upon this point Judge Yates, in Millar v. 
Taylor, dwells at some length. He holds that prior 
to that time there was no recognition of the claim as- 
serted before him. That common law is founded upon 
precedent and custom. Not a single case in which 
the right was recognized was cited. No evidence of 
any custom certain and long-continued was offered. 
That without these there can be no common-law 
right. 

Upon the other hand it was contended that the spe- 
cial verdict of the jury was proof of the existence of 
the custom. 

It was also argued that the ordinance of Parliament 
from their language and construction implied the ex- 
istence of the right at common law. Further argu- 
ing, they hold that common law does not depend on 
custom and precedent alone for its existence. Com- 
mon law, says Lord Coke (1 Just. 1, 2), is sometimes 
called right, common right, common justice. Lord 
Mansfield says that common law is drawn from the 
principles of right and wrong, the fitness of things, 
convenience and policy, and it is upon these principles 
the rights of authors are protected. 

‘Private justice, moral fitness and public conveni- 
ence, when applied to a new subject, make common 
law without a precedent.”” Justice Willis in Millar v. 
Taylor. See 2 Kent’s Comm. 471, and Christian’s notes 
to 2 Blackstone’s Comm. 406. 

Il. Argument founded upon the nature of the thing 
in which the property right is claimed ; or, as it is called 
by Chas. Reade, the “ Ethereal argument.”’ 

The right, says Judge Yates, does not exist on 
general principles of property. It is impossible to ap- 
propriate ideas more than light orair. They are of 
too subtle and unsubstantial a nature to become the 
subject of property any more than light or air. Goods 
must be capable of possession and have some visible 
substance, for without that nothing is capable of ac- 
tual possession. Nothing can be the object of exclu- 
sive property which has not a corporeal substance. 
Sentiments can neither be seized, forfeited or pos- 
sessed. Quoting Puffendorf, he says: ‘‘ Property is a 
right by which the very substance of a thing belongs 
to one person so that it cannot in the whole or after 
the same manner become another’s.’’ This cannot be 
true of ideas. The reader becomes as fully possessed 
of all the ideas as the author himself ever was. Fur- 
thermore, nothing is an object of property which is 
not capable of distinguishable proprietary marks. 

From these he concludes that an author has no prop- 
erty in bis ideas. And as the right of publication 
must ever depend on the claimant’s exclusive prop- 
erty in the thing to be published, he who has no ex- 
clusive property can have no exclusive right of publi- 
cation. 

Judge Yates admits that a sole and exclusive prop- 
erty exists in a manuscript. And says he: “ Whilst 
the subject continues exclusive property, the sole, ex- 
clusive and perpetual right to publish it exists; but 
whenever that property ceases, or by any act or event 
becomes common, the right of publication will be 
equally common.” Further arguing against the ex- 
clusive right of publication, Judge Yates says: “‘A 
power of confining it to his own enjoyment and ex- 
cluding all others from partaking with him, is an ob- 
ject or incident of property. How then can an au- 








thor, after publishing his work, confine it to him- 
self?” 

These are substantially the reasons relied upon by 
counsel for the defendants in Wheaton v. Peters, and 
upon which they were sustained by the court: ‘‘The 
notions of personal property of the common law 
which is founded on natural law, depend materially 
on possession and that of an adverse character, exclu- 
sive in its nature and pretensions.” “If you read 
you may print.”’ 

They are also the reasons approved by the majority 
of the judges in the case of Jeffreys v. Boosey. What 
are the answers to them? 

The right does exist on general principles of prop- 
erty, because that which is produced by labor becomes 
and is the sole and exclusive property of him who pro- 
duces it. In the case of a literary composition there 
is an actual production and not a mere appropriation 
as of light and air. 

Thoughts and ideas do not exist except in the mind 
of man. They are the result of individual volition. 
One man may produce more than another, according 
as he exercises this volition. There are persons who 
exercise this volition so little as to have no thoughts 
or ideas beyond those which are forced upon them. 
This is especially true of a savage people. Light 
and air are the same to all people. No person, 
civilized or savage, can consume more than another. 
He must consume as much, or elsedie. What is it then 
which is the production? It is the literary composi- 
tion. The thoughts and ideas which existed in the 
recesses of the brain are produced, or led forth. 

While they existed in the brain they had no identity 
save to them who possessed the brain. It is their expres- 
sion in language, either orally or by books or manu- 
script, which gives them this identity to the public. 
This is the production which is the subject of prop- 
erty. This is what constitutes the literary composi- 
tion. Says Blackstone: ‘The identity of a literary 
composition consists entirely in the sentiment and the 
language; the same conceptions clothed in the same 
words must necessarily be the same composition, and 
whatever method be taken of exhibiting that compo- 
sition to the ear or eye of another, by recital, by writ- 
ing, or by printing, in any number of copies, or at any 
period of time, it is always the identical work of the 
author which is so exhibited.’’ Book 2, 406. 

‘* Books are not made up of ideas alone, but are and 
necessarily must be clothed in a language and em- 
bodied in a form which give them an individuality 
and identity that make them more distinguishable 
than any other property can be. A watch, a table,a 
guinea, it might be difficult to identify, but a book 
never.”’ See argument of Mr. Paine in Wheaton v. 
Peters. ‘*The composition is the true substance of a 
book; the paper, ink and types are only the vehicles.” 
Letter of Chas. Reade to N. Y. Tribune of July 2%, 
1875. 

Judge Yates admits that a sole and exclusive prop- 
erty exists in a manuscript. What is a manuscript? 
It is not a paper apart from the ideas expressed in 
writing upon it, as the argument of Mr. Yates would 
lead us to believe. A mauscript consists of a written 
expression of ideas, a composition upon paper or 
parchment, or upon any material capable of being 
instrumental to the handwriting. 

If, then, an exclusive property exists in it before 
publication it certainly exists after, for publication is 
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but the multiplication of copies in print or manu- 
script for sale or distribution among the public. If it 
does not belong to the author after publication, where 
is the common law upon which the right to it before 
publication can be based? Judge Yates certainly 
would not be understood to say that before publica- 
tion the only property which existed was a property 
in the paper apart from the ideas and sentiments. If 
this was so, it would be no wrong for a person to 
copy the composition, before publication without the 
author’s consent, so long as he did not interfere with 
the paper. 

This would certainly be the conclusion from Judge 
Yates’ argument, but he expressly says otherwise. So 
do all the authorities to this day. If Judge Yates and 
his followers admit an exclusive property in a manu- 
script before publication, they must admit of it after 
publication. Printing and publishing do not change 
its nature. The same principles which apply before 
apply after. See opinion of Lord Mansfield in Millar 
v. Taylor. Again, upon these admissions that there 
isan exclusive property in a manuscript, it is urged 
with a very great show of reason that the law favors 
the enjoyment of property. 

Said Justice Aston: ‘* Property without the power 
of use and disposal is an empty sound.”’ Says Mr. 
Christian in his notes to Blackstone’s Commentaries: 
‘*No proposition seems more just than that every 
one should enjoy the reward of his labor, the har- 
vest which he has sown, or the fruit of the tree which 
he bas planted.’’ In equity the taking away of the 
enjoyment of property is equivalent to the destruc- 
tion of the property itself. ‘‘ Until’ a literary work 
is ‘* published it is of no intellectual advantage to the 
public and no pecuniary advantage to the author, and 
to construe the necessary act by which a literary work 
can be made profitable, to be destructive of the au- 
thor’s right is the most glaring absurdity. It is no 
less than inflicting a forfeiture of the right for the 
very act which is required to render the right availa- 
ble to the possessor and useful to society.’”’ Am. Ju- 
rist, vol. 10, p. 62. The answer given to this by Mr. 
Justice McLean, in Wheaton v. Peters, is ‘ that he 
realizes this product by the transfer of his manuscript, 
or in the sale of his works when first published.’’ How 
good an answer this is a shrewd business man will soon 
say. 

Cun the act of publication be deemed a dedication to 
the public as it is claimed to be? If there is any dedi- 
cation itis an implied dedication. Such an implica- 
tion would ordinarily be rebutted by proof of posi- 
tive acts inconsistent with the claim of dedication; 
as a notice inserted by an author in his work that he 
reserves his rights therein. There can be no analogy, 
as it is claimed there is, between this case and the case 
where a person throws open his park or pleasure 
grounds to the public. Unless there is some positive 
and express dedication upon the part of an owner of 
lands he is divested of no rights until after the lapse 
of twenty years, and then only upon the ground of an 
implied dedication. This implication would be re- 
butted by proof that the owner had posted notices 
that he reserved the right to close the grounds and 
exclude the public at any time. The fact that an au- 
thor inserts in a book a notice that he reserves his 
rights therein is of no avail as the law now stands. 

Can the act of publication be deemed an abandon- 
ment? It seems hardly necessary to answer this ques- 
tion. To constitute an abandonment there must be 





intention. No principle of law is more firmly estab- 
lished than that there can be no abandonment of 
property without the consent of the owner. How 
can this theory be sustained where the author ex- 
pressly denies an intention and continually asserts his 
rights of ownership. See Am. Law Review, October, 
1875. 

Ill. Argument based upon an alleged analogy between 
literary productions and inventions. The opponents 
of literary property, upon the assumption that there 
is a complete analogy between literary property and 
inventions, contend that as inventions are entitled to 
no rights after publication except those conferred by 
statute, therefore authors are entitled to none. They 
further argue that to extend the right to inventors 
after publication would be to create monopolies, there- 
fore to extend the right to authors would be to create 
monopolies. Says Justice McLean in Wheaton v. 
Peters: ‘In what respect does the right of an author 
differ from that of an individual who has invented a 
most useful and valuable machine? In the production 
of this his mind has been as intimately engaged, as 
long and perhaps as usefully to the public as any dis- 
tinguished author in the composition of his book. 
The result of their labors may be equally beneficial to 
society, and in their respective spheres they may be 
alike distinguished for mental vigor. Does the com- 
mon law give a perpetual right to the author and with- 
hold it from the inventor? And yet it has never been 
pretended that the latter could hold by the common 
law any property in his invention after he shall have 
sold it publicly. It would seem, therefore, that the 
existence of a principle may well be doubted which 
operates so unequally.” 

In answer, the language of Sir William Blackstone 
in Tonson v. Collins (1 Wm. Blackstone’s Rep. 344), 
may be quoted: *‘ But supposing after all that there 
was no real distinction between literary and mechan- 
ical compositions, yet the conclusion drawn from the 
argument is very illogical and unjust. If it be rea- 
sonable to allow a property in a literary production 
(and I submit it is highly so) can we argue thus? Books 
and machines are of the same nature; no property is 
allowed in a machine, therefore none should be al- 
lowed ina book. The argument would rather stand 
thus: books and machines are of the same nature; 
property should be allowed in books, and, therefore, it 
should also be allowed in machines. But since they 
are of natures very different both arguments will fall 
to the ground.” 

There is no analogy between literary property and 
inventions. Though upon inventions great mental 
labor has often been engaged, yet they are as often the 
result of accident, or mere observance of natural laws 
and forces, where no active, mental or creative effort 
is employed. The argument of Justice McLean is not 
logical, because he predicates of a whole class what he 
can only affirm of a limited number belonging to that 
class. 

The basis of an inventor's property lies not within 
himself, but in nature. An invention is but the 
operation of the mind in the application and develop- 
ment of natural laws and forces, without which cer- 
tain results could not be attained. 

An inventor begins in nature and works to art. He 
who is acquainted with and understands nature and 
her forces best can be an inventor. With the increase 
of science inventions increase. New inventions are 
but applications of newly acquired knowledge of 








468 


THE ALBANY LAW JOURNAL. 


a =a 











natural science. Continually experimenting may re- 
sult in an invention. Any person may experiment 
with‘hopes of a success. 

The basis of an author’s property lies within him- 
self, in his imagination. He begins in art and works 
to nature. This is essentially true of the sculptor and 
the painter. Sometimes he uses mature as an assist- 
ant just as he used his pen or chisel. This is true as 
in the case of those compositions which are descrip- 
tive of the supernatural, such as ‘‘ Dante’s Inferno” 
or Milton’s “ Paradise Lost.”” Every person cannot 
write a book. Practice will not make an author. 

A perpetual right in an inventor is far from being 
the same as a perpetual right in an author. In the 
case of an invention it is true that a monopoly would 
be created to the detriment of the public. Take an 
example. Two men, A and B, of equal scientific 
knowledge, are experimenting at the same time, with 
the expectation of gaining the same result. A, with- 
out the knowledge of B, accomplishes his purpose, 
and publishes his invention a week ahead. Admit a 
perpetual right in A, and B (who represents the pub- 
lic) is deprived of the results of his labor. It would 
then be most unjust to deprive the public of the bene- 
fits of acquired knowledge; of the results of its obser- 
vation and research because one person has had an ad- 
vantage in point of time, in the opportunity for re- 
search and the acquisition of knowledge. Is it to be 
supposed that if the steam-engine had not been in- 
vented by Watts that it would never have been in- 
vented? If such is the supposition no value is given 
to progressive science. 

No monopoly is created by allowing a perpetual 
right in an author. In respect to them a case like the 
one above stated can never arise. Even though two 
persons were to write a history of the same country, 
for the same period of time, or two artists were to 
paint a picture of the same landscape, yet the work of 
one would not infringe upon that of the other, unless 
there was! an actual piracy. Each would have some 
property essentially distinctive. 

No two authors ever expressed the same continued 
series of thoughts in the same manner, or in identical 
language. No real author can ever forestall or be fore- 
stalled by another in the matter of literary composi- 
tion. Although the steam-engine might have been 
brought into existence by other minds than Watts’, 
yet “ Paradise Lost’ could never have had existence 
save from Milton’s mind. 

Concerning inventions, the patent laws were well 
designed. They grant to the ‘person jwho is first 
a@ monopoly because he is first. This is clearly en- 
couragement for learning. No such reason can be 
given for avy copyright law. Instead of being a se- 
curity for rights, they have become subversive of them 
and offer no encouragement to genius. 

In summing up the whole matter, it would seem as 
if the weight of argument was upon the side of those 
who maintain that the common-law right to literary 
property is perpetual. NIMROD. 

———_>—_—— 


REPRESENTATIONS AS TO AGE IN LIFE IN- 
SURANCE — EVIDENCE— PEDIGREE. 

[* the case of Connecticut Mut. Life Ins. Co., plaintiff 

in error, v. Schwenk, recently decided by the 

Supreme Court of the United States, some inter- 

esting questions relating to life insurance were in- 

volved. The action was upon a policy insuring the 





life of one McDonough. In his application, McDonough 
stated his age to be sixty-two. In the proof of his 
death, furnished two years later, one Nolan made affi- 
davit that deceased was between sixty-six and seventy, 
to the best of his judgment. At the trial of the ac- 
tion, which was defended on the ground that the 
deceased had made a misrepresentation as to his age, 
the plaintiff below offered to show that Nolan’s state- 
ment was a mistake. This was objected to by the de- 
fendant below on the ground that no notice had been 
given of the intention to produce such evidence, but 
it was admitted. The Supreme Court say in respect 
to this: ‘“‘ In considering the ruling of the court it is 
first to be observed nothing in the policy required that 
proof of the death of the person whose life was in- 
sured should be accompanied by proof of his age at 
the time of his death. There was, it is true, a memo- 
randum indorsed on and folded in the policy that a 
certificate would be required from some intimate 
friend of the age of the person insured at the time of 
his death, but the memorandum was no part of the 
contract, and it was not shown to either the court, the 
jury, or the counsel before the verdict was rendered. 
Nolan’s affidavit, therefore, was no necessary part of 
the proofs of death, and hence it was immaterial. 
Yet having been furnished by the plaintiffs to the de- 
fendants, it was some evidence of the age of the per- 
son insured, though certainly not conclusive. There 
can be no reason why it was not open to correction if 
it was erroneous. This is not denied by the plain- 
tiffs in error, and it could not be successfully. It has 
repeatedly been held that errors and omissions in the 
proofs of loss furnished to insurers in cases of fire 
insurance may be corrected or supplied at the trial. 
In McMasters v. The Insurance Co. of North America, 
55 N. Y. 222, the plaintiff had stated in his proofs of 
loss that he had other insurance on the same property, 
a fact which, if true, avoided his policy, and he had 
verified his statement by his oath. Yet he was held 
not to be estopped by the statement, and he was per- 
mitted to prove at the trial that the statement was a 
mistake. Hubbard v. The Hartford Fire Ins. Co., 33 
Iowa, 325, is to the same effect. So are the tna Fire 
Ins. Co. v. Allen, 48 Ill. 431; Comm. Fire Ins. Co. v. 
Huckenburger, 52 id. 464, and numerous other cases 
that might be cited. But it is contended that evidence 
to show Nolan’s affidavit was a mistake ought not to 
have been admitted without notice to the insurers 
before the trial that such evidence would be offered, 
and in support of this position Campbell v. The Charter 
Oak Fire and Marine Ins. Co., 10 Allen, 213, and Irving 
v. The Excelsior Ins. Co., 1 Bosw. 500, are cited. In 
the former of these cases it was held that if an incor- 
rect statement of a material matter has been made 
through mistake in a notice and proof of loss furnished 
to insurers in compliance with a requirement in the 
conditions of insurance annexed to a policy, and no 
amended statement has been furnished to the insurers 
before the trial of an action upon the policy, the in- 
sured cannot be allowed to prove the mistake and 
show that the facts were not as therein stated. But 
that case is very different from the one we have before 
us. There a true statement of the material fact in 
the proofs of loss was called for by the policy, and it 
was made a condition precedent to the insurer’s lia- 
bility. The erroneous statement, therefore, was re- 
lied upon by the assured as the notice required by the 
conditions of the policy, and as a necessary basis of 
his suit. It must have been in substance averred in 
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his declaration, and for these reasons the insurers were 
misled in regard to a matter which the assured had 
obligated himseif to state truly as a condition prece- 
dent to his right to remuneration for his loss. But 
even in that case the court declined to say that the in- 
correct statement in the proofs of loss could not be 
corrected. All that was decided was that the mistake 
and the correction could not be first made known to 
the insurers at the trial of the action to recover for 
the loss, and obviously for the reason that the correc- 
tion then would be a surprise tothem. Irving v. The 
Excelsior Fire Ins. Co., is substantially the same. 
Neither of the cases can be considered as deciding that 
an insured is estopped by an erroneous statement of a 
fact in the proofs of loss furnished by him, even 
though a true statement of that fact be a condition of 
the policy. He may correct it, though not first at the 
trial. Butin the case we have in hand it was not a 
condition of the policy that a statement of the age of 
the deceased should accompany the proofs of death. 
The insurer’s liability was independent of that. 
Nolan’s affidavit, therefore, was superfluous. And it 
was but a statement of his conjecture. He stated that 
according to the best of his judgment the person whose 
life was insured was between sixty-six and seventy 
years of age at the time of hisdeath. This can hardly 
be regarded as a contradiction of the statement made 
in the application. The insurers ought not to have 
been misled by it, and it does not appear that they 
were. They alleged no surprise when the evidence 
was offered to show that Nolan had no knowledge on 
the subject, and that he was mistaken. We cannot, 
therefore, say there was error in receiving the evi- 
dence.”’ 

An entry in the record book of a lodge of Odd 
Fellows, setting forth the age of the deceased, was 
offered in evidence by defendant below and its ad- 
mission was pressed upon the ground, among others, 
that a man’s age is one of the elements of his pedi- 
gree, and that in proving pedigree hearsay evidence is 
admitted. The court said: ‘‘The argument is falla- 
cious. It is true the age of a person may become ma- 
terial in questions of pedigree, but even then the 
hearsay declaration of strangers, persons not related 
by blood or marriage, are inadmissible to prove it. 
Moreover, the preseut case involves no question of 
pedigree. The proof of age was not offered for the 
purpose of showing parentage or descent, both of 
which were impertinent to the issue between the 


parties.” 
——___— 


THE CRIME OF MURDER IN ENGLAND. 
Lonvon, May 26, 1877. 

The sensational manner in which crimes of violence 
are reported in American newspapers has impressed 
foreigners, and especially the English, with the idea 
that lawlessness prevails throughout every grade of 
American society, and that no man’s life is safe, even 
in the streets of New York, unless he can defend it 
himself in any chance quarrel or contact with any 
bloodthirsty desperado, with a whole arsenal of pistols 
and knives. Asa friend of mine said tome: ‘They 
have a way, over there, of ‘ potting’ a fellowif they 
don’t like his looks.’ That is not a bad summing up of 
the opinion of the average Englishman who has never 
visited America. 

It might be safely retorted that for every man killed 
in the heat of affray, in America, some man, woman 





or child is murdered in England, barbarously, deliber- 
ately, in cold blood. Scarcely a week passes that does 
not witness the execution of some murder. A man 
has taken a fancy to his fellow passenger’s watch, ina 
railway carriage, and has acquired the coveted prop- 
erty, but only after leaving the mangled body of the 
owner in a tunnel on the line. Another has quarreled 
with a poor outcast, to whose lodging he has been in- 
veigled, and leaves her in her bed with her throat cut. 
Another is embarrassed in circumstances, and cannot 
support his mistress and his family too, so he murders 
the former and buries her under the floor of his shop. 
A poor woman is called to the door of the warerooms 
of which she is house- keeper, by a ring at the bell, and 
is found there an hour afterward dead, with her skull 
crushed by a blow from an iron bar. These are all 
cases within my recollection, and there are thousands 
(literally) which escape notice by reason of the absence 
of extraordinary circumstances, and the rapid and 
quiet manner in which the culprits, when found, are 
disposed of. 

For it must be said, to our prejudice, that if it is 
right to execute the law, the number of criminals who 
escape, in America, the just and speedy punishment of 
their crimes, may well lead people here to think that 
violence is universal, and is condoned because it is 80; 
while in Great Britain the man who commits a mur- 
der is ‘‘ past praying for,’’ whenever the evidence is 
conclusive that he did kill. Nor are there any long 
delays, and frequent postponements, and new trials, 
and reprieves, and public demonstrations of sympa- 
thy, and speeches upon the scaffold, and departures 
with great éclat, surrounded by an admiring staff of 
newspaper reporters, and celebrated, to the slightest 
detail, in columns of tumid newspaper sensationalism. 
If A kills B to-day, a coroner’s jury renders its ver- 
dict to-morrow, A is examined before a magistrate 
and committed the same or next day, tried next week, 
and hanged three weeks hence, within the walls of the 
county jail, unknown, unrecognized, unapplauded ; and 
a brief paragraph in the newspapers announces when, 
how and why he paid penalty to the law, and that is 
the last of him. 

Since the world began there have been murderers, 
and so long as it lasts there will be. If we must dis- 
pose of them securely and finally, who can doubt that 
the English method of doing so is greatly superior to 
the American, with its delay, uncertainty, and, at the 
end, senseless and demoralizing publicity? If people 
must be killed, let it be done quietly, sadly, solemnly, 
as becomes the terrible example sought to be conveyed, 
and the great responsibility assumed. 

I have drawn these comparisons, in justice to Eng- 
land and America. England accredits us with a ten- 
dency to which she is more prone than we—the un- 
lawful destruction of human life. But she punishes 
her murderers, with certainty and fitting circum- 
stance; while we either let them go free, or waft them 
from the gallows to the clouds amidst the pans of 
admiring friends and applauding reporters. As an 
appendix to these reflections, it may not be out of 
place to give you some account of the latest ‘‘ myste- 
rious death ’’— that is the accepted newspaper heading 
while the matter is sub judice — though the coroner’s 
jury has already returned a verdict of murder in this 


case. 

Penge isa detached hamlet, in Surrey, seven miles 
from London, and near the famous Crystal] Palace. 
Here, at the middle of April, the body of a woman 
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was about to be buried, when an intimation to the 
coroner led him to prevent the funeral, and institute 
an inquiry. The facts elicited at the inquest were, 
briefly, that the woman had been starved to death by 
her brother and sister-in-law, named Patrick and 
Elizabeth Staunton, in conspiracy with and abetted 
by her husband, Louis Staunton, and his paramour, 
Alice Rhodes, the sister of Elizabeth Staunton. Is it 
any wonder that when the prisoners were conveyed to 
Maidston jail, the police had a hard fight to protect 
them from summary (American) punishment at the 
hands of an infuriated mob? 

The Stauntons are not ignorant people, they do not 
belong to the ‘‘ lower orders,’’ and they were appar- 
ently “‘ well todo.”’ The victim, Harriet Staunton, 
was weak-minded. Her mother (by her second mar- 
riage the wife of a clergyman), had taken steps, at one 
time, to have her confined ina lunatic asylum. Har- 
riet was possessed of some $15,000 in her own right, 
besides a reversionary interest in her mother’s property. 
For this, it would seem, Louis Staunton, working 
upon her apprehensions of her mother’s intention to 
shut her up, had married her against the wish of her 
family. He at once converted her property, and sold 
her reversionary interest. Then he abandoned her, 
or more properly speaking, committed her to the care 
of his brother, Patrick, and his wife, Elizabeth, who 
lived at Cudham, in Kent, while he (Louis) took a 
small farm near by, and cohabited with Alice Rhodes, 
the sister of Elizabeth Staunton. 

The mother of Harriet Staunton, fearing that all 
was not right with her daughter, went to Cudham, and 
begged to see her, but was thrust out of the house, 
with abuse and threats, by Louis and Patrick Staun- 
ton. She was still advising upon the legal measures 
proper for her to take, when she learned that her 
danghter had been removed from Cudham to Pange, 
and had there died. Upon this she caused the facts to 
be laid before the coroner, which led to the investiga- 
tion. 

The medical evidence before the coroner was to the 
effect that ‘‘ the body was emaciated and filthy to the 
last degree; "’ that ‘‘there was nothing in the stomach 
(and nothing in the intestines, which had shrunk as 
from disuse), except a piece of undigested solid mat- 
ter;’’ and the experts “arrive at a unanimous opin- 
ion that death resulted from long-continued starva- 
tion.”’ 

I do not cite this as an average instance of the crime 
of murder in England; for, happily, such inhumanity 
as is here the subject of investigation, is rare even in 
barbarous communities; but I cite it as a case which, 
while it creates here a certain amount of local sensa- 
tion, must be (so far as my acquaintance extends, is) 
entirely beyond the comprehension of a person ac- 
quainted with no other criminal annals than those of 
the United States, 

—_——_>—__—_—_ 
COURT OF APPEALS ABSTRACT. 


APPEAL. 


1. Power of General Term as to judgment in action 
on contract.—In an action upon contract the referee 
before whom the trial was had found in favor of the 
plaintiff for $11,738.15. Upon appeal by the defend- 
ant the General Term made an order reversing the 
judgment and ordering a new trial, unless the plaintiff 
should stipulate to reduce the damages to $6,000, and 
in case the stipulation was made, the order directed 





that the judgment stand as affirmed for that amount. 
Held, reversing the decision below and granting a 
new trial, that the General Term was without author- 
ity to make the order in question. Whitehead v. Ken- 
nedy. Opinion by Andrews, J. 

2. What may be done by General Term on appeal from 
judgment on contract.—When in an action upon con- 
tract a recovery has been had upon distinct and sep- 
arate items and claims, and error either in fact or law 
has been committed on the trial in respect to one or 
more of the claims embraced in the recovery, the 
General Term, if no other error exists, may, instead 
of reversing the judgment absolutely, reverse it only 
as to the erroneous items and affirm it as to the residue, 
provided the plaintiff consents to forego his claim to 
recover them, and the items are severable and distin- 
guishable from the others. But it has no power to 
find the facts and direct judgment in accordance with 
such finding, as if the question was before it as an 
original one upon a quantum meruit. Ib. 

{Decided May 22, 1877. Reported below, 7 Hun, 230.] 
ARBITRATION. 


1. Power of canal appraisers to award damages un- 
der statute: statute must be strictly followed.— Certain 
employees of the State in carrying on work under an 
act of the legislature, deposited rock and shale upon 
lands belonging to one Voorhees. Subsequently the 
legislature passed an act (Laws 1868, chap. 520) author- 
izing the canal appraisers to hear and determine the 
claim of Voorhees for damages sustained by him “ by 
the appropriation of his land to deposit the rock and 
shale taken from Seneca river,’’ and directing the 
State treasurer, upon the warrant of the auditor, to 
pay him the amount which might be awarded. Held, to 
authorize the appraisers to allow only such damages as 
were caused by the appropriation of Voorhees’ land to 
deposit rock and shale, and not to authorize an allow- 
ance for the destruction of rails and fences and of 
timber, and an allowance for such items was invalid 
and could be impeached collaterally. Former order 
of this court modified. People ex rel. Wasson v. Schwy- 
ler, auditor. Opinion by Earl, J. 

2. Functions of canal appraisers in this case: invalid 
acts may be impeached collaterally.—The functions of 
the appraisers in this case were analogous to those of 
arbitrators, and it may always be shown by parol in 
defense and avoidance of an award that arbitrators 
have acted without or in excess of their jurisdiction. 
And all such officers exercising judicial functions can- 
not take jurisdiction by simply determining that they 
have it, but they must have it before their decisions 
can have any validity, and the fact is always, every- 
where, when their decisions are challenged, open to 
inquiry. Ib. 

(Decided May 22, 1877.] 
CONSTITUTIONAL LAW. 


1. Laws 1870, chap. 623: commission to improve local 
road.— By Laws of 1870, chap. 623, and acts amenda- 
tory thereof, a commission was created to widen Union 
avenue in Saratoga Springs. The highway commis- 
sioners of the town were still to remain in office, and 
the charge of the avenue after it was widened was 
devolved upon them. Held, that the act was not in 
conflict with art. 2, § 10 of the State constitution. 
People ex rel. Kilmer v. Cherritree. Opinion by Ra- 
pallo, J. 

2. Legislative power to validate irregular performance 
of duties under statute.— The act authorized the assess- 
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ment of the expense of widening the avenue upon the 
lands benefited, and prescribed the form and manner 
of making the assessment. The avenue was widened 
and the assessment was made upon the lands benefited. 
Held, that an act (Laws 1874, chap. 256) passed after 
such widening and assessment was made, confirming 
the acts of the commissioners, and the appraisal and 
assessment of lands made by them was valid and cured 
any irregularity in form of procedure. Held, also, 
that the fact that such act was passed after proceedings 
were instituted to review by certiorari the action of 
the commissioners would not render it ineffective. Ib. 
[Decided April 24, 1877. Reported below, 6 T. & C. 473.] 
CONTRACT. 

1. Sale and delivery of goods: refusal to accept: grounds 
for refusal: Estoppel.— Iron was sold to arrive by certain 
vessels named in the contract. There was a slight mis- 
take in the name of one of the vessels, and when delivery 
of the iron coming by that vessel was tendered it was re- 
fused by the purchaser on the ground that the iron did 
not arrive by the vessel named in the contract, but no 
objection was made to the quantity or quality of the 
iron offered. Held, not a sufficient ground for refusal 
to accept. Held, also, that an objection that a portion 
of the iron tendered was not of the quality called for 
by the contract, such portion being easily severable 
from the remainder, and when severed leaving enough 
to constitute a substantial fulfillment of the contract, 
could not be raised afterward as a ground of defense to 
an action for the breach of the contract. Judgment 
of General Term reversed and that of referee affirmed. 
Smith v. Pettee. Opinion by Rapallo, J. 

2. Rule of damages in action for breach of contract 
of sale.—The vendor, within a reasonable time after 
the tender and refusal to accept, sold the iron at the 
market price. Held, that the refusal of the referee to 
decide that the rule of damages was the difference be- 
tween the contract price and what the iron could be 
sold for within the shortest reasonable time after the 
breach of the contract, was not error. Within a reason- 
able time was sufficient. Ib. 

[Decided May 22, 1877. Reported below, 7 Hun, 334.] 
EQUITABLE RELIEF. 


1. Action to set aside judgment for fraud: what must 
be shown. — The fraud which will justify equitable in- 
terference in setting aside judgments and decrees 
must be actual and positive and not merely construct- 
ive. It must be that which occurs in the very con- 
coction or procurement of the judgment or decree 
and something not known to the opposite party at the 
time, and for not knowing which, he is not chargeable 
with negligence, and relief can only be granted upon 
new matter of equity, not arising in the former case. 
Judgment below affirmed. Ross v. Perez. Opinion 
by Allen, J. 

2. When judgment will not be set aside in another ac- 
tion.— Plaintiff in an action in another court sought 
to re-try in a different form an issue of fact once de- 
termined by the verdict of a jury and the judgment 
of a court having jurisdiction. The complaint in the 
latter action did not aver that the former trial was not 
fair or that plaintiff was surprised or hindered in 
any way from being heard, or that he did not have 
then the benefit of all the evidence he could have in 
the latter action. It averred combination and con- 
spiracy on the part of the defendants to procure a 
judgment, and asked that such judgment be annulled 


on the ground that the evidence sustaining it was | 





false and ought not to have been credited. Held, not 
sufficient to sustain plaintiff's action. 
[Decided May 22, 1877.] 


STATUTORY CONSTRUCTION. 


1. Repeal of statute by implication.— Although the 
general rule is that a later statute only repeals a 
former statute upon the same subject when and only 
to the extent that they are repugnant and cannot 
stand together, this is not inconsistent with another 
rule that when two statutes are enacted upon the same 
general subject the later statute may abrogate the 
former one, although not entirely repugnant, if it is 
apparent that the legislature intended the statute last 
enacted to be a substitute for the former in whole or 
in part. People ex rel. Ross v. City of Brooklyn. Opin- 
ion by Allen, J. 

2. Contrariety between provisions of later and earlier 
statute.—If there is a plain contrariety between the 
two acts so as to clearly indicate an intention to re- 
peal the former, it is sufficient. Thus where an act pro- 
vided that no proceedings should be taken by the com- 
mon council of Brooklyn for the improvement of 
streets, except as therein provided, and named certain 
proceedings (Laws 1859, chap. 213, as amended, Laws 
1866, chap. 444), and a later act provided for doing 
the same things in a different manner, which was in 
many respects contrary to the manner prescribed in 
the first act (Laws 1861, chap. 169), held, that the 
later statute repealed the provisions of the prior one 
so far as they applied to the same matters, even though 
there were no express words of repeal in the later 
statute. 

(Decided May 22, 1877.] 


Sy 
NOTES OF RECENT DECISIONS. 


Appurtenances: condition in deed: when right is not 
appurtenant to land.—A condition in a deed of apart of 
a farm that the grantor may mow and cultivate certain 
portions of the premises conveyed, is not a right ap- 
purtenant to the remaining land, and does not pass 
with it to subsequent owners thereof; it is a right to 
profits a prendre, is personal to the grantor, and is not 
assignable. N.Y. Sup. Ct., 3d Dep., January, 1877. 
Pierce v. Keator. 

Claim agent: -lien of, wpon claim for services.—An 
agent employed to collect a claim against the United 
States for a certain per centum of the amount realized, 
whether in bonds, drafts or cash, has a lien upon the 
fund for his compensation. An assignment of such 
claim to such agent absolute upon its face, but made 
in fact to enable him to collect the same in his own 
name, is nevertheless an assignment of so much of the 
claim as the agent is entitled to retain as compensa- 
tion. U.S. Cire. Ct., Dist. Oregon. Dowell v. Card- 
well (Pacific L. Rep.). 

Constitutional law: liability of municipal corpora- 
tion: act of legislature in excess of authority.—A munici- 
pal corporation is not liable in law, nor in foro 
conscientie for damages resulting from a canal dug 
without its authority, by virtue of an act of the legis- 
lature, although the object and result of such canal is 
to protect the lands of such corporation from injury 
by inundation. An act of the legislature making such 
corporation liable for the damages resulting from such 
work is in excess of the legislative authority, and 
cannot be upheld. The legislature may furnish a 
remedy, or may remove an impediment to the asser- 
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tion of a legal or equitable right, but it cannot, even 
against a municipal corporation, create a claim without 
the assent of those who are to contribute to its pay- 
ment. Sup. Ct., California, April, 1877. Hoagland v. 
City of Sacramento (Cent. L. J.). 

Criminal law: prosecution under repealed statute. — 
Under section 13 of the U. S. Rev. Statutes, the repeal 
of an act defining a crime and its punishment does not 
prevent the prosecution and conviction of a party for 
a prior violation thereof. A statute is repealed by the 
enactment of another repugnant to it, or one covering 
the whole subject of the former. U.S. Dist. Ct., Ore- 
gon. United States v. Barr. 

Estoppel: permitting acts to be done in derogation of 
franchise.—If a company, incorporated with the ex- 
clusive privilege to establish and keep a ferry and 
wagon-bridge across a river, within a certain district, 
stand by and silently see and permit other parties to 
construct and complete another wagon-bridge across 
the same river, within the same district, or acquiesce 
and consent to the erection thereof, it will, by reason 
of such silence or assent, be estopped from controvert- 
ing by injunction, or otherwise, the right of the other 
parties to use and repair such bridge. Sup. Ct., Ne- 
braska, April, 1877. Fremont Ferry and Bridge Co. v. 
Dodge County. 

Evidence: proof of religious belief as affecting the 
admissibility or credibility of testimony: uncommuni- 
cated threats. — Under the statute of Iowa evidence of 
want of religious belief, belief in the existence of a 
God, or belief in a future state of existence, can only 
go to the credibility of testimony, and not to its ad- 
missibility. Evidence of uncommunicated threats is 
admissible to establish self-defense. Sup. Ct., Iowa, 
April Term, 1873. State v. Elliot (4 Cent. L. J. 464). 

Evidence: in action founded on indecent assault. — 
In the trial of a civil action founded upon an assault of 
an indecent character committed upon a female, the 
same rule of evidence applies as in a criminal trial on 
an indictment for the same offense, in regard to proof 
of complaint made by the female concerning the assault 
immediately after the occurrence,and while still suffer- 
ing from the result of the injury received. The fact 
that she forthwith made such complaint may be shown 
as also her personal condition and appearance at the 
time. Sup. Ct., Minnesota, March 30, 1877. Gardner 
v. Kellogg. 

Negligence: injury by railroad employee to one on 
car platform who was not a passenger.— The plaintiff 
was standing on the platform at a depot when a freight 
train arrived, and was struck and injured by a piece of 
timber which projected out from a car loaded with 
lumber. Held, that the company was liable for the 
injury. One who is not a passenger, nor at the depot 
with intent to become a passenger, does not occupy 
the same relation to the company that a passenger 
does; yet he is not a trespasser, and, if injured by the 
negligence of the company’s servants without negli- 
gence on his part directly contributing to the injury, 
may recover damages. Sup. Ct., Mississippi, April, 
1877. Hicks v. P. Railroad Co. 

Rivers: rights of persons floating logs in. — Persons 
floating rafts of logs on the Mississippi river, may 
moor them to the shore, for periods, in places, and in 
a manner reasonable with respect to the right of pas- 
sage in other persons, to enable the owner to make 
sales of the logs. Where araft had been moored to 
the shore ten days, the reasonableness of the period, 
place and manner of mooring it, is a question of fact 





for the jury, under proper instructions from the court. 
It is the duty of any one navigating the river, not 
only to use the proper care to avoid a collision after 
seeing a raft or vessel, but to use proper diligence to 
see it in time. Sup. Ct., Mississippi, March 22, 1877. 
Hayward v. Stout. 

Will: devise to “‘ brothers and sisters:"’ issue of sis- 
ter who had died before the date of the will not entitled. 
— Under a devise *‘to my brothers and sisters, share 
and share alike,”’ the child of a sister who was dead at 
the date of the will takes nothing. Sup. Ct., Penn- 
sylvania, February 12, 1877. Guenther’s Appeal (W.N. 
Cas.). 

Will: undue influence: fiduciary relation: habitual 
intemperance and sensuality of testatrix.— Undue in- 
fluence operating on the mind of an elderly woman, 
weakened by intemperance, inflamed by abnormal 
sensual desire, and subjected to the persuasions of one, 
the object of the inflamed longing, whose relations of 
confidence gave him ample opprtunity of accomplish- 
ing his private ends, is an imprisonment of the mind 
not less cogent than actual duress, and is sufficient to 
avoid a will made under such influence. Sup. Ct., 
Pennsylvania, November 24, 1876. Dushane’s Appeal 
(4 W. N. Cas. 78}. 


, 


—_———_¢—___——— 


REMOVAL OF CAUSES FROM STATE TO 
FEDERAL COURT. 
UNITED STATES CIRCUIT COURT, NORTHERN DIS- 
TRICT OF ILLINOIS— MAY TERM, 1877. 


PETILLON et al. v. NOBLE et al. 


An action in equity against a National bank was brought in 
a State court, an answer was filed, the bill was dis- 
missed, an appeal was taken, the decision dismissing 


the bill reversed, and the cause remanded. The cause 


was then re-docketed, whereupon defendant moved for 
its transfer to the United States Circuit Court, under 
the act of March 3, 1875. Held, (1) that the motion to 
remove was in apt time, but (2) that the fact that de- 
fendant was a National bank furnished no reason for 


removal. 
1f OTION to remand to State court case which had 
i been removed therefrom to this court. The facts 
appear in the opinion. 

Buopeett, J. This is a suit in equity originally 
commenced in the Superior Court of Cook county, 
[llinois, in December, 1873. The complainants had 
given certain negotiable notes to the firm of W. T. 
Noble & Co., and secured payment thereof by a chat- 
tel mortgage. 

The complainants (mortgagors) filed this bill for an 
injunction to restrain the negotiation of the notes, 
and the foreclosure of said mortgage, and to have the 
same declared void, for certain reasons growing out of 
the dealings between the mortgagors and the mortga- 
gees. 

The notes and the mortgage were, as is claimed by 
the defendants, transferred by indorsement for value 
before due, to the Central National Bank of Chicago. 

The bank was made party defendant. Answers were 
filed by the defendants, and the case came up on mo- 
tion to dissolve the injunction. The injunction was 
dissolved, and the court dismissed the bill without 
prejudice, and complainants appealed to the Supreme 
Court of this State. 

On the 30th of January, 1875, the Supreme Cuurt re- 
versed the decree of the Superior Court, and remanded 
the case for further proceedings. 

On the 15th of April, 1876, an attorney representing 
the defendants appeared in the Superior Court, and on 
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his motion in behalf of the defendants, and the pre- 
sentation of the mandate of the Supreme Court, the 
case was re-docketed for further proceedings. 

On the 14th of October, 1876, the Central National 
Bank filed its petition for a removal of the cause to 
this court. Afterward, on November 3, 1876, defend- 
ants filed an affidavit in the Superior Court, stating 
that the attorney, on whose motion the case had been 
re-docketed in April, had no authority to act in their 
behalf, and asked that the order re-docketing the case, 
as of April 15, 1876, be set aside. 

This request was allowed, and the case struck from 
the docket. The case was then re-docketed, as of No- 
vember 3, 1876, and then ordered to be removed to this 
court pursuant to defendants’ petition. 

The only ground of removal alleged in the petition 
is the fact that the defendant, the Central National 
Bank, is a corporation under the laws of the United 
States, for the organization of National banks, and 
that it is the chief party to the controversy in the 
case, and that the controversy can be determined with- 
out the other parties to the suit. 

Complainants move to remand, (1) because the case 
was not removed to this court in apt time; (2) because 
no sufficient ground for removal is alleged in the peti- 
tion. 

When a suit is reversed and remanded in the Su- 
preme Court of this State, it is the duty of the party 
seeking relief by the suit to cause the same to be re- 
docketed in the court from which the appeal or writ of 
error was prosecuted. 

Here the complainants took no action to have the 
cause re-docketed until November last. True, an at- 
torney assuming to act for the defendants, caused the 
case to be docketed in April, 1876, but this action was 
repudiated by the defendants, and the Superior Court 
which had the sole right to pass on that question sus- 
tained the defendants’ motion to strike from the 
docket. 

The application for the removal of a cause must be 
made ‘‘ before or at the term at which said cause could 
be first tried.”” It has been held that a case pending in 
the Supreme Court of a State, at the time the act of 
March 3, 1875, in regard to the removal of suits, was 
passed and remanded from such Supreme Court for 
further proceedings, stands like a new cause, and con- 
sequently the right of removal may be claimed at or 
before the term at which the case can be retried, 

The defendants, not being obliged to re-docket the 
case, are not bound to take affirmative action fora 
removal] until the complainants had caused the case 
to be re-docketed, of which they are entitled to due 
notice. 

Here the unauthorized action of the attorney in 
docketing the case in April, being set aside by the 
court, the case stands precisely as if it had first ap- 
peared on the docket of the Superior Court on the 
third of November last. I think, therefore, that the 
defendant bank made the application for removal 
within apt time. 

The act of March 3, 1875, to determine the juris- 
diction of Circuit Courts of the United States, and to 
regulate the removal of causes from State courts, etc., 
provides as follows: 

“*Sec. 2. That any suit of a civil nature at law or in 
equity, now pending or hereafter brought in any State 
court where the matter in dispute exceeds, exclusive 
of costs, the sum or value of five hundred dollars, and 
arising under the Constitution or laws of the United 





States, or treaties made, or which shall be made, 
under their authority, or in which the United States 
shall be plaintiff or petitioner, or in which there shall 
be a controversy between citizens of different States, 
or a controversy between citizens of the same States 
claiming lands under grants of different States, or a 
controversy between citizens of a State and foreign 
States, citizens or subjects, either party may remove 
said suit into the Circuit Court of the United States 
for the proper district; and when in any suit men- 
tioned in this section there shall be a controversy 
which is wholly between citizens of different States 
and which can be fully determined as between them, 
then either one or more of the plaintiffs or defendants 
actually interested in such controversy, may remove 
said suit in the Circuit Court of the United States for 
the proper district.” 

Now, while by the tenth clause of section 629 of the 
Revised Statutes of the United States, the Circuit 
Courts of the United States are clothed with jurisdic- 
tion “of all suits by or against any banking associa- 
tion established in the district for which such court is 
held, under any law providing for national banking 
associations,’ it will be seen that this court is not 
invested with exclusive jurisdiction over this class of 
corporations. Our jurisdiction is only concurrent 
with that of the State courts. 

And the statute in regard to the removal of causes 
froia the State to the Federal courts does nct, in 
terms, give this class of corporations the right to re- 
move asuit. The defendant at whose instance this 
case is brought here is a resident of this district. The 
complainants might, under this act of Congress, have 
sued this defendant in this court, but if the complain- 
ants elect another tribunal, can this defendant bring 
the suit here? The only reason urged why this can be 
done is, that this defendant derives its corporate exist- 
ence under a law of the United States, and it is there- 
fore claimed that the case is one ‘arising wnder the 
Constitution or laws of the United States,” within the 
meaning of that clause in the second section of the act 
of March 3, 1875. 

In Dunams v. Bank of United States,‘ 5 Cranch, it 
was held that although the old United States Bank 
was created by act of Congress, yet, as it was not 
specially authorized to sue or be sued in the Federal 
courts, those courts had no jurisdiction. 

While in the latter case of Osborn v. United States 
Bank, 9 Wheat. 819, it was held that the Federal courts 
had jurisdiction, because the charter expressly pro- 
vided therefor; and one of the main questions discussed 
and passed upon in that case was the constitutionality 
of this provision. The court in substance, holding, that 
as the bank was acreature of Federal legislation, it 
could give the Federal courts jurisdiction over it. But 
I do not construe that case as going to the extent con- 
tended for by defendants’ counsel] in this case; that 
because Congress had created the bank in question, 
therefore it could sue or be sued in the Federal courts. 
The reverse of this doctrine was held in the case I first 
cited, and was not overruled in the latter case. 

So, too, the Federal courts are clothed with jurisdic- 
tion in all cases where the United States are plaintiffs 
in a suit at law, or petitioners in a suit in equity, and 
yet Congress seems to have deemed it necessary to ex- 
pressly confer upon the United States the right to 
remove asuit commenced by themselves in a State 
court to the Federal courts. 

Then again, by section 640, Revised Statutes of the 
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United States, it is provided that: ‘ Any suit com- 
menced in any court other than a Circuit or District 
Court of the United States, against any corporation 
other than a banking corporation, organized under a 
law of the United States, or against any member 
thereof, as such member for any alleged liability of 
such corporation, or of such member as a member 
thereof, may be removed for trial, in the Circuit Court, 
for the district where such suit is pending, upon the 
petition of such defendant, verified by oath, stating 
that such defendant has a defense arising under or by 
virtue of the Constitution, or of any treaty or law of 
the United States. Such removal, in all other respects, 
shall be governed by the provisions of the preceding 
section.”” Here the right of removal is expressly 
denied to banking corporations. 

In the light of these authorities, and the reason of 
law, | conclude that this defendant had no right to 
remove this cause to this court. The motion to remand 
will, therefore, be sustained, and the cause is re- 
manded. 

Omar Bushnell, solicitor for complainants. 

Gwynn Garnett, for defendants. 

—_———— 
PAROL CONTRACTS OF INSURANCE. 
SUPREME COURT OF THE UNITED STATES, OCTO- 
BER TERM, 1876. 
Re.ier Fire InsurANCE Co. OF NEw York, plain- 
tiff in error, v. SHAW. 
In the absence of a statute requiring it to be in writing, a 
parol contract for insurance is valid. 

The charter of a fire insurance company organized under 
the New York general law, a copy of which was on file 
in the New York comptroller’s office, provided that the 


purpose and business of the company should be “by 
oirenens under seal or otherwise to make insurance 


on dwelling-houses,”’ etc., and it further provided that 


“the president or other officer shall be author- 
ized * * inand by policy of insurance in writing to 
besigned * * tomake contracts of insurance.” Held, 
not to limit the power of the company to make a ver- 
bal contract of insurance in Massachusetts. Held, also, 
that a statute of Massachusetts, passed for the protec- 
tion of policyholders, requiring the conditions of in- 
surance to be stated in the body of the policy, did not 
prohibit a parol contract of insurance. 

N error to the Circuit Court of the United States for 

the District of Massachusetts. The facts appear 
in the opinion. 

Mr. Justice BRADLEY delivered the opinion of the 
court. 

The principal question in this case is, whether a 
parol contract of insurance, made on behalf of the 
plaintiff in error by its agent, in the city of Boston, 
was valid. 

That a contract of insurance can be made by parol, 
unless prohibited by statute, or other positive regula- 
tion, has been too often decided to leave it an open 
question. That it is not usually made in this way, is 
no evidence that it cannot be so made. To avoid mis- 
understandings in a contract of such importance and 
complexity, it is undoubtedly desirable that it should 
always be in writing; and such is the requirement of 
many codes of commercial law. But the very exist- 
ence of the requirement shows that it was deemed 
necessary to make it. The question came before the 
Supreme Judicial Court of Massachusetts in 1860, on a 
contract made under circumstances very nearly simi- 
lar to those of the present case; and it was adjudged 
that a parol contract of insurance can be made. San- 
born v. Firemen’s Insurance Co., 16 Gray, 448. The 
court, in that case, says: “ No principle of the common 





law seems to require that this contract, any more than 
other simple contracts made by competent parties 
upon a sufficient consideration, should be evidenced 
by a writing. No statute of Massachusetts contains 
such a requirement. Upon principle, therefore, we 
can find no authority in courts to refuse to enforce an 
agreement which the parties have made, if sufficiently 
proved by oral testimony.’’ This decision, being di- 
rectly in point, and being made by the highest court 
of the State where the present contract was made, is 
entitled to the highest consideration. The Court of 
Appeals of New York held the same doctrine in 1859, 
in the case of The Trustees of the First Baptist Church 
v. Brooklyn Fire Ins. Co., 19 N. Y. 305. Judge Com- 
stock, delivering the opinion of the court, after briefly 
and accurately stating the history of policies of insur- 
ance, in regard to this point, says: ‘‘The contract, as 
I have said, had its origin in mercantile law and usage. 
It has, however, become so thoroughly incorporated 
into our municipal system, that a distinction which 
denies the power and capacity of entering into agree- 
ments in the nature of insurances, except in particu- 
lar modes and forms, rests upon no foundation. The 
common law, with certain exceptions, having regard 
to age, mental soundness, etc., concedes to every per- 
son the general capacity of entering into contracts. 
This capacity relates to all subjects alike, concerning 
which contracts may be lawfully made, and it exists 
under no restraints in the mode of contracting, except 
those which are imposed by legislative authority. 
There is nothing in the nature of insurance which 
requires written evidence of the contract. To deny, 
therefore, that parol agreements to insure are valid, 
would be simply to affirm the incapacity of parties to 
contract where no such incapacity exists, according to 
any known rule of reason or of law.” See, also, May 
on Insurance, $$ 14-23, and Kelly v. Commonwealth Ins. 
Co., 10 Bosw. 82. 

We have been referred to the case of Cockerill v. 
Insurance Co., 16 Ohio, 148, in which it is held that a 
parol contract of insurance is not recognized as valid 
by the commercial law, but must be expressed in a 
written policy. We have also been referred to Duer 
on Insurance, p. 60, and to Millar on Insurance, p. 30; 
which are to the same purport as the Ohio case. On 
examination of the books on maritime law, on which 
these authorities rely, we find that the requirement of 
a written policy, though almost if not quite universal 
in maritime codes, is always by positive regulation; 
and we find those regulations as far back as the sub- 
ject of insurance is discussed or legislated upon. But 
while this is true, the considerations referred to by 
Judge Comstock, in the New York case last cited, are 
unanswerable. And the numerous cases in which a 
parol contract for a policy of insurance has been sus- 
tained, are conclusive that there is nothing in the na- 
ture of the subject which renders it insusceptible of a 
parol agreement. And while a statutory regulation 
requiring a writing may be very expedient, in the ab- 
sence of such a statute it cannot be held that a parol 
insurance is void. 

It is contended, however, that the present case is 
subject to, and is to be governed by, certain express 
regulations which take it out of the general rule of 
the common law. The charter of the defendant com- 
pany is referred to as restraining its power to enter 
into contracts of insurance in any other manner than 
by a written instrument. The company was formed in 
1856, under the general fire insurance companies’ act 
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of New York, passed in 1853, by which any association 
proposing to be organized under its provisions, was 
required to file a copy of its charter in the office of the 
e6omptroller, and therein “set forth the name of the 
company, the place where its business should be loca- 
ted, the mode and manner in which the corporate 
powers granted by the act are to be exercised, etc.” 
The company, in this case, filed such a charter, by the 
first article of which it was declared as follows: ‘‘ The 
name of this company shall be the Relief Fire Insur- 
ance Company. The principal office for the transac- 
tion of its business shall be in the city of New York. 
Its purpose and business shall be by instrument under 
seal or otherwise to make insurance on dwelling- 
houses, stores, and all other kinds of buildings, and 
upon household furniture and other property against 
loss or damage by fire, etc.”’ By article V. it is de- 
clared that ‘‘ the president or other officer appointed 
by the board of directors, for the purposes aforesaid, 
shall be authorized in the name and behalf of the 
company, and in and by policy of insurance in writ- 
ing to be signed by the president or other officer and 
the secretary of the company, to make contracts of 
insurance with any person or persons, or body politic 
or corporate, against loss or damage by fire, ete.”’ It 
is insisted that these articles are the company’s law 
of existence, and that it would be ultra vires for it to 
make parol contracts of insurance. But it is mani- 
fest that the article last quoted is merely affirmative 
as to what may be done by the officers in the usual 
course, and contains no negative clause that an insur- 
ance made otherwise than by a written policy shall be 
void. And the clause in the first article which declares 
that the company’s ‘‘ purpose and business shall be by 
instrument under seal or otherwise, to make insur- 
ance,” admits of a wider construction than that con- 
tended for. The werds, ‘‘by instrument under seal 
or otherwise,’’ may as well mean ‘by sealed instru- 
ment, or otherwise,’’ as to mean ‘“ by instrument — 
either under seal or otherwise.”’ The substantial 
power given by law to an association organized under 
it, is to make insurance against loss and damage by 
fire. The mode and form in which it shall make its con- 
tracts is not prescribed as an essential part of its being 
or mode of action. The expressions referred to are not 
of that character. They indicate, in language chosen 
by the company itself, and not by the legislature, the 
ordinary mode of conducting its business. After hav- 
ing, by its officers and agents, made a parol contract 
of insurance and induced the insured party acting in 
good faith to rely on its engagements, it cannot be 
permitted to shelter itself behind any such ambiguous 
expression in its charter and claim to have a special 
statute of frauds for its own benefit. Substantially 
similar provisions to those now relied on were con- 
tained in the charter of the Fireman’s Insurance Com- 
pany in the case of Sanborn, in 16 Gray; ‘but the 
court held that they were merely enabling in their 
character, and not restrictive of the general power to 
effect contracts in any lawful and convenient mode. 
‘“*We cannot think,” said Judge Hoar, delivering the 
opinion of the court, “ that a provision in the charter 
of an insurance company, authorizing contracts 
authenticated by the signature of a particular officer, 
and without any words of restriction, should gener- 
ally be construed to limit the powers of the company, 
and to prevent them from making contracts within 
the ordinary scope of their chartered powers. On the 
contrary, the phraseology of those statutes respecting 





the execution of policies should be regarded as con- 
sisting simply of enabling words, not restraining the 
power which they confer to make contracts, of which 
the policies are the evidence.”’ 16 Gray, 454. 

Substantially the same views were expressed by the 
Court of Appeals of New York in the case of First 
Baptist Church v. Brooklyn Fire Insurance Co., 19 N. 
Y. 309-311. 

But, besides all this, it is not perceived how the in- 
sured can be affected by these verbal minutizw in the 
charter of the company without their being brought to 
his knowledge. The charter is a document on file in 
the office of the comptroller of New York in the city of 
Albany. A person dealing with the company in Mas- 
sachusetts cannot be expected to know its precise 
terms. It holds itself out to be an insurance com- 
pany, authorized to take risks against losses by fire, 
and by its offcers and agents assumes to act in the 
same manner as other insurance companies do. How- 
ever it may expose itself to be questioned by the gov- 
ernment which created it, for exceeding the precise 
limits of the powers granted, it is estopped from elud- 
ing its obligations, incurred toward those who, in ig- 
norance of these limits, contract with it in good faith, 
and upon the basis of the powers assumed by its recog- 
nized agents to exist. 

It is contended, however, that there is a statute of 
Massachusetts which, in effect, requires that all con- 
tracts of insurance shall be in writing, namely: Chap- 
ter 196, section 1, of the acts of Massachusetts for 1864, 
which provides as follows: ‘‘In all insurance against 
loss by fire hereafter made by companies chartered or 
doing business in this Commonwealth, the conditions 
of insurance shall be stated in the body of the policy, 
and neither the application of the insured nor the by- 
laws of the company shall be considered as a warranty 
or a part of the contract, except so far as they are in- 
corporated in full into the policy and appear on its 
face before the signatures of its officers.’ 

It is evident that the object of this statute was, not 
to prohibit parol contracts of insurance, but to pro- 
hibit the practice of referring to a set of conditions 
not contained and set out in the policy, but embodied 
in some other paper or document. The statute was 
passed for the benefit of the insured, in order that 
they might not be entrapped by conditions to which 
their attention might never be called, and which they 
might inadvertently overlook and disregard if they 
were not embraced in their policies. It applies in 
terms only to policies, that is, to written contracts of 
insurance; and has no application whatever to parol 
insurances. It does not prohibit them nor affect them 
in any way. 

Other points were taken by the plaintiff in error, to 
the effect, that there was no evidence that the agent 
ever had authority to make other than a written con 
tract, or that a completed oral contract was ever made 
as stated in the declaration, or that the insurance com- 
pany ever authorized its agent to delegate to another 
the power to make insurance. An examination of the 
bill of exceptions shows that it does not contain all 
the evidence which was adduced. Whether the omit- 
ted “portions would furnish any light on these points 
we are unable to say. But we think that the evidence 
which is spread upon the record was sufficient to go to 
the jury, and we see noerror in the charge of the court 
in this behalf. The agent who acted in this case had 
been accredited as the general agent of the company 
in the Commonwealth of Massachusetts from the 
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beginning of 1870, and had during all that time been 
transacting the business of the company as such agent 
in the city of Boston. His mode of doing business 
was not materially different from that of other agents 
or companies. He had during all that period been 
assisted by a clerk or clerks who attended to the busi- 
ness in his absence, which the company must have 
known. These and other facts sufficiently shown by 
the evidence entirely justify the charge of the court, 
and the finding of the jury is conclusive. 

We see no error in the record, and the judgment of 
the Circuit Court is affirmed. 

—_—___>—-——_ 
RECENT BANKRUPTCY DECISIONS. 


ASSIGNEE. 

Title of, to property: foreclosure of mortgage.— The 
assignee takes the property of the bankrupt subject to 
all existing legal and equitable claims against it. 
Where, in an action to foreclose a mortgage, proceed- 
ings for the appointment of a receiver of the rents and 
profits are instituted before the adjudication of the 
mortgagor as a bankrupt, and there is a deficiency on 
the sale of the mortgaged premises, the assignee can- 
not claim the fund in the receiver’s hands as against 
the mortgagee. N.Y. Sup. Ct., lst Dep. Hayes v. 
Dickinson, 15 Nat. Bankr. Reg. 350. 

ATTACHMENT. 

Effect of commencement of proceedings in bankruptcy 
as to.—The commencement of proceedings in bank- 
ruptey does not of itself dissolve an attachment 
granted within the time prohibited by law; the adju- 
dication alone has that effect, and the deed of assign- 
ment relates back and vests the title to the property 
in the assignee as of the date of filing the petition. 
There is, therefore, no time at which the lien of a judg- 
ment can attach to such property. U.S. Cire. Ct., 
8. D. Mississippi. In re Badenheim & Co., 15 Nat. 
Bankr. Reg. 370. 

ESTOPPEL. 

When execution creditor bound by order in proceeding 
initiated by him.—When execution creditors of a bank- 
rupt petition the Bankrupt Court to modify an injune- 
tion so as to allow the sheriff to sell the property 
and an order is thereupon entered directing the sheriff 
to sell and to pay the proceeds into court, the execu- 
tion creditor is bound by the order and cannot main- 
tain an action against the sheriff for paying the 
money into court in pursuance of such order, instead 
of paying it to them. U.S. Sup. Ct. O’Brien, late 
sheriff, v. Weld et al., 15 Nat. Bankr. Reg. 405. 

FRAUDULENT MORTGAGE. 

What is: position of assignee.— Where one who af- 
terward becomes bankrupt obtains a loan from another 
and executes a bill of sale of certain property to him, 
but retains possession of the property under a writing 
in the nature of a lease with rent reserved, and which 
contained a provision for a repurchase of the property 
for a specified sum, neither bill of sale nor lease being 
recorded, the transaction isin the nature of a mort- 
gage and void as to the creditors of the bankrupt. An 
assignee has a stronger right than the bankrupt. He 
stands in the place of an attaching or execution credi- 
tor, and may impeach the validity of such mortgage. 
U. 8. Cire. Ct., E. D. Wisconsin. In re Gurney, 15 
Nat. Bankr. Reg. 373. 

HOMESTEAD. 

Homestead purchased in fraud of creditors: mort- 

gage.—A wife acquires no separate rights in a home- 





stead which her husband has purchased in his own 
name in fraud of his creditors. A person taking a 
mortgage upon a lot claimed as a homestead, after a 
decree declaring the same not to be exempt as such, 
may be ordered summarily to release his security. No 
plenary suit at law or in equity is necessary. U. 8. 
Dist. Ct., E. D. Michigan. In re Boothroyd & Gibbs, 
15 Nat. Bankr. Reg. 368. 
PLEADING. 

In action to recover payment made in fraud of bank- 
rupt act.—Under section 13 of the Revised Statutes of 
the United States, in a suit brought by an assignee in 
bankruptcy, after the passage of the Act of June 22, 
1874, amending the Bankrupt Act, to recover back 
money paid before June 22, 1874, in violation of sec- 
tion 5128 of the Revised Statutes, it is sufficient for 
the declaration to lay the payment as made within 
four months of the bankruptcy, instead of two 
months; and to charge that the defendant had rea- 
sonable cause for believing that the payment was made 
in fraud of the provisions of the Bankrupt Law, and 
need not charge that the defendant knew that it was 
so made. Under the general money counts in such a 
declaration, evidence will not be admitted to prove 
any liability or implied promise, contract, or obliga- 
tion arising exclusively under section 5128 of the Re- 
vised Statutes, in a trial before a jury. U. 8. Cire. 
Ct., E. D. Iowa. Warren et al., Trustees, v. Garber, 
15 Nat. Bankr. Reg. 409. 

ad PRACTICE. 


1. Agreement with counsel as to compensation.— 
Where counsel, employed by the bankrupt before the 
commencement of the proceedings in bankruptcy to 
carry on a suit at their own cost and retain as com- 
pensation one-half of the amount recovered, recover 
a large fund in such suit after the bankrupt is dis- 
charged, they are entitled to the one-half of such 
recovery, notwithstanding such bankruptcy and dis- 
charge. U.S. Cire. Ct., S. D. Mississippi. Maybin 
v. Raymond, Assignee, etc., 15 Nat. Bankr. Reg. 353. 

2. When petition proper.—A petition filed by the 
bankrupt after his discharge, praying that the share 
of the counsel be paid to them, and the balance, after 
paying debts and costs of the bankruptcy, be paid to 
him, is one in the ordinary course of a bankrupt pro- 
ceeding and not a bill in equity; noris a decree of 
the Bankrupt Court directing such payment the allow- 
ance of a claim against the bankrupt’s estate. The 
proper method of reviewing such a decree is by peti- 
tion. Ib. 

3. Discharge.—The discharge of a bankrupt does not 
bar the right of his assignee to recover property after- 
ward discovered, which the bankrupt had failed to 
put in his schedules. Where it appears that the dis- 
charge of the assignee has inadvertently found its way 
among the files of the court, the court has power to 
set it aside and direct the assignee to proceed with his 
duties. Ib. 

4, Limitation and substitution.—Where the assignee 
was substituted as plaintiff, more than two years after 
his appointment, in a suit which was commenced in 
the name of the bankrupt, and recovers therein, the 
bankrupt cannot claim the amount of such recovery 
from him on the ground that the limitation provided 
in the Bankrupt Law barred his remedy at the time 
of his substitution. Ib. 

5. Contracts by assignee.—Where the assignee, in 
obtaining authority from the court to make a contract 





THE ALBANY LAW JOURNAL. 


477 








with counsel to prosecute a claim and to pay them for 
their services one-half the gross amount when recov- 
ered, suppresses facts which if known to the court 
would have induced it to withhold such authority, 
the contract is not binding on the court or the parties, 
especially where such facts were known to the attor- 
neys themselves. But a reasonable sum for services 
actually performed will be allowed. Ib. 
—___¢______ 


RECENT AMERICAN DECISIONS. 


NEW JERSEY COURT OF CHANCERY.* 
AGENCY. 

When agency not presumed: payment of interest and 
principal of mortgage.— Payment of interest on a 
mortgage for several years to a person who received it 
from the mortgagor to pay it to the mortgagee, but 
who was notin fact the mortgagee’s agent, and had 
not the possession of the bond and mortgage, does not 
authorize the payment of the principal to him, al- 
though he had collected and paid to the mortgagee in- 
terest on other mortgages. Cox v. Cutter and others. 

CONTRACT. 

1. Promise by one to another for the benefit of u third 
party.— If, by a contract not under seal, one person 
makes a promise to another for the benefit of a third, 
such third person may maintain an action on it, though 
the consideration did not move from him. <A prom- 
ise by a defendant to apply a debtor’s funds, received 
or to be received, to the payment of a particular debt, 
is not a promise to answer for the debt of another per- 
son. Price v. Trusdell. 

2. Trust: promissory note: suretyship: successive in- 
dorsers.—Where the drawer of a promissory note pro- 
vides the second indorser with funds to pay the note, 
a trust is created in favor of the first indorser, as well 
as the holder to have the fund applied in payment 
of the note. <A surety or creditor has a right to 
have jany collaterals the debtor may have pledged to 
either for the payment of their debt, at any point in 
the transaction, applied to the payment of the debt. 
Where two persons successively indorse a promissory 
note for the accommodation of the drawer, and the 
drawer provides the second indorser, at the time of 
his indorsement, with the means to pay the note, 
without the knowledge of the first, the drawer and 
second indorser have a right to subsequently agree 
that the means shall be appropriated to another pur- 
pose; but if the second indorser promises the first that 
the means provided by the debtor shall be applied to 
the payment of the note, and thereby lures him into 
inaction which results to his injury, such promise 
creates an equity in favor of the first which will sup- 
port an action. Ib. 

CORPORATION. 

1. Acquiring name by usage.—A corporation may 
acquire a name by usage, as by retaining its original 
name after a change thereof was authorized by an act 
of thejlegislature, and an adjudication in bankruptcy 
made against it by the name so acquired is valid. 
Alexander v. Berney. 

2. Insurance company: mortgage obtained from by 
fraud: bankruptcy.—The assignee in bankruptcy of an 
insurance company may cause to be set aside the can- 
cellation of a mortgage belonging to such company, 
where such cancellation was made under a resolution 
of the directors, obtained by the fraud of the presi- 


* To appear in 1 Stewart's (28 N. J. Eq.) Reports. 








dent for his benefit, and without consideration. But 
advances by a director, made to pay the debts of the 
company, and secured by a mortgage upon the land so 
discharged, will be protected. Ib. 


ESTOPPEL. 

Mere assertion of right not enough to raise.—An 
estoppel cannot arise from the mere assertion of a 
right, made by one party to an agreement and in- 
stantly denied by the other, even if such assertion is 
made in writing and the denial] is oral. Wilson’s ex- 
ecutors v. Cobb’s executors. 


FRAUD. 

When not inferable.—Fraud will not be inferred 
from circumstances which merely indicate unusual 
generosity. First Nat. Bank of Freehold vy. Irons. 

GOOD WILL. 

Covenant not to carry on specified business: violation 
of: injunction.—Where a defendant agreed not to 
carry on a certain kind of business at a place and ina 
manner specified, and it appears that the business in 
which the defendant was engaged at the filing of the 
bill was his own, and differed from that in which he 
was engaged at the time of making the agreement only 
in the fact that the losses, if any, were borne by his 
consignors instead of by himself, and that his profits 
were limited to a certain percentage. Held, a viola- 
tion of the letter and spirit of this covenant, to re- 
strain which an injunction will issue. Neither the 
rate or mode of compensation, nor the name by which 
the defendant calls the business, will make any differ- 
ence, so long as it is his business and a substantial vio- 
lation of his covenant. Richardson v. Peacock. 


INJUNCTION. 

Rumor does not excuse breach of. —A common rumor 
that an injunction has been dissolved, will not excuse 
the breach of it. Morris, administrator, v. Hill. 

LICENSE. 

To use railroad switch : switch not public highway .— 
A switch was built by the Midland Railway Company 
for the joint convenience and use of a mining com- 
pany and the Midland Railway Company, under an 
agreement which expressly excepted a certain part 
from the use of the mining company. The assigns of 
the mining company claim the right to use such ex- 
cepted part. //eld, (1) that a mere use by the permis- 
sion of the Midland Railroad Company conferred no 
right. (2) Nor is such switch ‘a public highway,” 
within the meaning of the charter of the Midland 
Railway Company. (3) Nor does the fact that the 
Midland Railway Company built such switch without 
legislative authority, give the assigns a right to use it. 
Coe, trustee, v. N. J. Midland Railway Co. 

LIFE INSURANCE. 

Stipulations in policy: transactions waiving: pay- 
ment of premium: policy-holder not entitled to discov- 
ery.—(1) A stipulation in a life policy that a failure to 
pay any of the premiums at the time designated will 
avoid the policy, renders each payment a condition 
precedent to the continuance of the policy. (2) If the 
time within which a premium, or any part of it, must 
be paid, is enlarged by the acceptance of a note upon 
condition that if the note is not paid at maturity the 
policy shall be void, payment must be made within the 
time agreed upon, or the policy will become void. (8) 
If a life policy provides that the holder may, within a 
designated period after failure to pay a premium, sur- 
render his policy and demand a paid-up policy for part 
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of the sum insured, the right must be exercised within 
the time designated, or it will be lost. (4) In the ab- 
sence of an agreement to that effect, part payment of 
an annual premium will not keep a policy alive for 
such proportionate part of a year as the sum paid 
bears to the whole premium. (5) A policy-holder in a 
life insurance company, where the time when a divis- 
ion of profits shall be made is committed to the dis- 
cretion of the directors, has no right to ask fora dis- 
covery, and that a division of profits shall be decreed, 
except upon an allegation that the discretion com- 
mitted to them has been abused. Hudson v. Knicker- 
bocker Life Ins. Co. of N. Y. 
MORTGAGE. 

1. Title to: when surety no claim on collateral mort- 
gage: married woman.—Where a married woman gave 
to the firm of which her husband was a member, her 
note for his indebtedness to such firm, and the firm 
indorsed the note and gave a mortgage to secure its 
payment, and she afterward voluntarily paid the note 
and took an assignment of the mortgage. Held, that 
she has no claim upon the mortgage. If such mort- 
gage had been given to secure an indebtedness of the 
firm or her own debt, and at the time of the assign- 
ment nothing was due upon the mortgage, it would 
have no validity; for, having been satisfied, it was not 
in the power of the mortgagee to give it validity with- 
out the consent of the mortgagors. Whitney v. Frank- 
lin, 

2. Presumption of payment: misdescription.—A pre- 
sumption of payment does not arise fromthe fact that 
no interest has been paid on a mortgage for nineteen 
years. A mortgage is not invalidated by a misde- 
scription made by a scrivener, where the premises may 
be identified by the admissions of the parties them- 
selves, by references thereto in other deeds, and by 
an actual location thereof by the parties. Boon v. 
Pierpont. 

———_ o-—-_—___— 
RECENT ENGLISH DECISIONS. 
MARINE INSURANCE. 


Time policy: implied warranty of seaworthiness: 
perils insured against.—In an ordinary time policy 
there is no implied warranty that the vessel should be 
seaworthy at any period of the risk. In ascertaining 
whether a ship was lost by perils of the sea, causa 
proxima non causa remota spectatur, therefore any loss 
caused by the perils of the sea is within the policy, 
although it would not have occurred but for the con- 
current action of some other cause which is not within 
it. Plaintiffs insured their steamer which was then 
in dock by a time policy for a year, which was under- 
written by the defendant, she crossed the North Sea 
in fine weather but made water; and on her return, 
being waterlogged in bad weather, she stranded and 
became a total loss. At the trial the jury could not 
agree whether she was seaworthy at the beginning of 
the first voyage, nor whether unseaworthiness was the 
cause of her loss. They found, however, that the 
plaintiffs did not know she was unseaworthy, and it 
was admitted that the loss was due immediately to 
perils of the sea. The verdict was entered for the 
plaintiff. Held (reversing the decision of the majority 
of the Exchequer Chamber, and affirming the original 
judgment of the Court of Queen’s Bench), that the 
verdict was rightly entered for the plaintiff, as the 
ship was lost by perils insured against, and that as this 
was a time policy there was no implied warranty of 


seaworthiness at any period of the risk. Gibson v. 
Small, 4 H. L. Cas. 353, followed. House of Lords, 
March 23, 1877. Dudgen v. Pembroke, 36 L. T. Rep. 
(N. 8.) 382. 

NEGOTIABLE INSTRUMENT. 

Bill of exchange: notice of dishonor: bankruptcy of 
drawer.—The holder of a dishonored bill of exchange, 
who knew that the drawer had been adjudicated a 
bankrupt, but did not know that a trustee had been 
appointed, and sent 'notice of dishonor to the bank- 
rupt, addressed to a former place of business of his, 
which was the only address the holder of the bill 
knew. Held, that the holder was not bound to in- 
quire whether a trustee had been appointed, and that 
the notice was sufficient. Ct. App., March 8, 1877. 
Ex parte Baker: Re Belman, 36 L. T. Rep. (N. 8.) 339. 

REAL ESTATE. 

Sale of: vendor and purchaser: contract by letters: 
description of vendors: ‘the proprietors:”’ statute of 
Srauds.—In certain letters which were held to consti- 
tute an agreement for the purchase of real estate, the 
vendors were described as ‘the proprietors,’’ and 
from certain conditions to which the letters referred 
it appeared that they were in possession of the prop- 
erty. Held, that the vendors were sufficiently de- 
scribed to satisfy the statute of frauds. Semble, that 
where vendors are described as ‘“‘the proprietors ’”’ 
alone, the description is sufficient to satisfy the statute 
of frauds. Thomas v. Brown, L. Rep., 1 Q. B. D. 714, 
dissented from. Chance. Div., Jan. 22, 1877. Rossiter 
v. Miller, 36 L. T. Rep. (N. 8.) 304. 


——¢ 


BOOK NOTICE. 
Arportr’s New CASES. 


New Cases Selected chiefly from Decisions of the Courts of the 
State of New York. With Notes by Austin Abbott. 
With an Analytical Index to all points of law and prac- 
tice contained in the standard reports of New York 
issued during the period covered by this volume. Vol. I. 
New York: Ward & Peloubet, successors to Diossy & 
Company, 1877. 

BBOTT’S Practice Reports fora long time occu- 
pied an important position among our State 
reports, and during the last years of their issue were 
the only recognized vehicle for making public the 
special term decisions of our chief courts. The large 
number of decisions of this character, and their com- 
paratively transitory importance, has rendered it 
feasible from time to time to close the series of vol- 
umes containing them, and begin anew. The reason 
for this course is this. A practitioner who is just 
forming his library, feels the need of possessing the 
latest decisions on points of practice, — the results 
of the earlier decisions being embodied into elemen- 
tary books, the decisions themselves are less desired. 

If, however, he purchases, he does not wish an incom- 

plete set, and he does not feel able to buy a large 

number of volumes. By an occasional change in the 
title of the reports, the purchaser is accommodated, as 
he need go only a few volumes back to possess a com- 
plete set of reports. The present series opens another 
one of Mr. Abbott’s undertakings, and it is sufficient 
to say that the reporting is as well and carefully done 
as he has done the same work in times past. The 
volume contains a number of valuable decisions among 

which we notice these: Matter of Donahue, p. 1, 

where the question of the commitment of children to 

the care of the Society for the Prevention of Cruelty 





to Children, under laws 1876, ch. 122, was discussed and 
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a commitment under that act sustained. The court 
hold that the constitutional right of trial by jury and 
due process of law does not extend to claims to the 
custody of children under indentures of apprentice- 
ship. Rhode Island H. 8S. Co. v. Goodenough, p. 11; 
Bright v. Milwaukee, etc., R. R. Co., p. 14; and Leutz v. 
Butterfield, pp. 18 and 367, are upon the now interesting 
subject of removal of causes to United States courts, 
and present a number of interesting points. Thrasher v. 
Bentley, p. 39, and Syracuse, etc., R. R. Co. v. Collins, 
p. 47, are upon the question of the validity and effect 
of an assignment under State laws. In the former 
case it is held that the approval of an assignee’s bond 
by a special county judge was a compliance with 
the statute; in the latter case an assignment for the 
benefit of creditors, which was made May 5, but never 
carried out by reason of the assignor being thrown 
into bankruptcy, was held to excuse the presentment 
of acheck drawn on the assignor May 4. Prime v. 
Twenty-third street R. R. Co., p. 63, involves the ques- 
tion of the duty of a street railroad company as to the 
removal of snow taken from its track, and it is held 
that such snow must be removed within a reasonable 
time, and if not taken away, an owner of real estate 
abutting on the street may have an injunction to pre- 
vent the snow being left. The renowned case of 
Moulton v. Beecher, appears at page 193, but the points 
decided therein are of no very great importance. 
Fleming v. Brooklyn City R. R. Co., p. 483, and Starn 
v. Southern R. R. Co., p. 438, are cases of negligence. 
In the first case astreet railroad company is held liable 
for negligence causing injury to a newsboy who is 
allowed access to its cars for the purpose of selling 
newspapers. In the latter case, it is held prima facie 
negligence for the engineer of a dummy engine to dis- 
charge a sudden jet of steam upon a passing team. 
People ex rel. Supervisors of Monroe v. Hadley, p. 441, 
denies the right of the State board of assessors to in- 
terfere with the action of the local assessors as to 
individual pieces of property. A number of the cases 
are annotated, and in other respects the volume is 
made valuable to the profession. The analytical digest 
at the close covers all the reports issued during the 
time covered by the volume, and is full and accurate. 
Altogether the new series of reports is worthy of a 
hearty welcome by the profession of New York. 
——__¢____ 
CORRESPONDENCE. 


REASONABLE DovuBsT IN CIVIL CASEs. 
To the Editor of the Albany Law Journal: 

Srr — In your valuable article entitled ‘‘Recent cases 
as to reasonable doubt,’’ in your number of Juue 9, 
you refer to the very recent case of Kane v. Hibernia 
Ins. Co., 9 Vroom, 441; 8. C., 20 Am Rep. 409, as holding 
that a defense in a civil action based upon an alleged 
crime or misdemeanor, must be established with the 
same degree of certainty required to convict in an 
indictment, and to Elliott v. Van Buren, 33 Mich. 99; 
8. C., 20 Am. Rep. 668; and Jones v. Greaves, 26 Ohio St. 
2; 8S. C., 20 Am. Rep. 752, as holding the contrary 
doctrine, viz.: that of preponderance of evidence. 

Permit me to call your attention to the very recent 
and well-considered cases of Simmons v. Ins. Co., 8 
W. Va. 474, 496, and ina Ins. Co. v. Johnson, 11 
Bush (Ky.), 587, where the rule of preponderance 
of evidence is adopted and applied in cases precisely 
like Kane v. Hibernia Ins. Co. 

The preponderance of evidence rule was also adopted 





by the Supreme Court of Tennessee in Stovall v. The 
State, (March, 1877) Law and Eq. R., vol. 3, No. 16, p. 
490. 
This rule also has the support of the opinion of the 
late Judge Redfield, expressed in a note to Ellis v. 
Buzzell, 12 Am. L. Reg. (N. 8S.) 431, and of Doct. 
Wharton in his recent Treatise on Evidence, vol. 2, 
§$ 1245, 1246, where most of the cases are collected. 
Kane v. Hibernia Ins. Co. was carried by writ of 
error to the Court of Errors and Appeals of New Jer- 
sey, and is now under consideration by that court. 
June 11, 1877. Lex. 


PLEADING A BREACH OF CONTRACT. 
To the Editor of the Albany Law Journal: 

Srr—The General Term of the First Department 
has lately made a curious decision. In Salisbury v. 
Hinson (The Daily Register, June 5, 1877), an order 
was affirmed striking out as frivolous a demurrer to 
acomplaint which alleged only that ‘‘ A sold and de- 
livered to the above-named defendant certain goods 
of the value and for which the defendant agreed to 
pay the sum of $164.68.” 

That is, it is no longer necessary in such a case to 
allege “that the said sum has not been paid.’”’ It is 
decided that the making of a contract constitutes a 
cause of action, and the well-settled rule that it is the 
breach of the contract which constitutes the cause of 
action, is but a relic of the past. 

The reason given in the opinion of Davis, P. J., is 
as follows: ‘‘ But under the present system when the 
breach is presumed on proof of the facts alleged, it is 
only necessary, etc.”’ 

It is submitted that this is a most extraordinary 
presumption, to presume a breach when a promise is 
alleged. It amounts to saying there is a presumption 
that a man breaks his contracts, for clearly a promise 
could not be actionable until the time when it should 
be fulfilled, and at that time, says the court, 7. e., 
where defendant is bound by his promise to pay, if an 
action is brought, you need only allege the promise 
and the law implies he has not performed. We have 
never seen any authority which holds that there is 
even a presumption of fact to the above effect, much 
less a presumption of law. It certainly is not a fair 
inference of fact from the ordinary course of affairs 
among men. 

But, admitting for the moment the existence of such 
a presumption, the court seems to have fallen into an 
error in saying that there is an allegation of fact. 
There is only an allegation of evidence. 

The fact of the promise being made is, of course, 
one of the facts of the cause of action. The other 
fact which constitutes the cause of action, is the breach. 
The fact of the promise being made, raises a presump- 
tion of the breach, i. e., it is evidence of the breach, 
but it is the breach which is the fact. 

You may demur to acomplaint which does not state 
facts sufficient to constitute a cause of action. Con- 
sequently a demurrer to such a complaint as this 
should be sustained, for it does not state any of the 
material facts, it only states evidence of it. 

Payment in such a case is not, and never has been, 
an affirmative defense, as is alleged in the opinion, It 
is a denial of one of the facts constituting the cause of 
action, and like the denial of the promise, is a nega- 
tive plea at common law. 

If A sells goods to B, and B promises to pay on June 
lst. B pays June lst. Clearly A has never had any 
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cause of action against B, yet this decision would au- 
thorize A to draw a true complaint which would not 
be demurrable. G. W 
New York City, June 9, 1877. 

—_—_.__——— 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, June 12, 
1877: 
Judgment affirmed, with costs—Hays v. Miller; 
Robinson v. Kine; Tone v. The Mayor, etc.; Crawell 
v. Jackson; Adams v. Greenwich Ins. Co.; Harring- 
ton v. The Mayor, etc.—— Judgment affirmed, with- 
out costs to either party in this court — Provost v. 
Provost.—— Order affirmed, with cost — Brevoort v. 
Brevoort.—— Appeal dismissed, with costs — Smith v. 
Starr.— Judgment reversed and new trial granted, 
costs to abide event — Cordell v. N. Y. C. & H. R. R. 
R. Co.; McAlpin v. Powell; Williams v. Slote; Besel 
v. N. Y. C.& H. R. R. R. Co.; Kavanagh v. Wilson. 
— Motion for reargument denied and order of this 
court modified by reversing so much of the judgment 
of the Supreme Court as awards costs, and affirming 
the residue of the judgment without cost in this court 
to either party, and remittitur amended accordingly 
— People ex rel. Kilmer v. McDonald. 
——_@—________. 


NOTES. 
R. VROOM, the New Jersey Law Reporter, has, 
in compliance with the recent act of the legisla- 
ture of that State, requiring the reports to be pub- 
lished in parts, issued the first part of Vol. 29, N. J. 
L. R. (10 Vroom). It contains the opinions delivered 
in the New Jersey Supreme Court at November Term, 
1876, and at law in the Court of Errors and Appeals 
at June and November Terms, 1876. There are among 
these an unusually large proportion of valuable cases. 
The reporting is carefully done. The profession in 
New Jersey are favored, both in the excellent manner 
in which the decisions of the courts are presented to 
them and in the promptness with which the work is 
done. 


Mr. C. McKenzie Wallace, in his work on Russia, 
just issued, thus speaks of the lawyers of that coun- 
try: “‘The Russian bar is worse than the Russian 
bench. In criminal cases any one may act as counsel. 
‘In civil practice there are two kinds of advocates — 
regular barristers and licensed practitioners. The 
former are always men who have passed through a 
school of law; the latter require no educational quali- 
fication except the passing of an examination, which 
isa mere empty formality. The advocate generally 
makes with his client a formal contract, according to 
which he receives a large sum in the event of winning, 
and a moderate remuneration if he is unsuccessful. 
In criminal affairs it is often expressly stipulated that 
the remuneration shall be in inverse ratio to the se- 
verity of the sentence. * * * And this is not the 
worst. Barristers not only sell their services asjdearly 
as possible, but sometimes use dishonest means for 
raising the price. One of the most common methods 
is to frighten the client by describing in vivid colors, 
or positively exaggerating, the dangers to which he is 
exposed. Another method is to demand, while the 
case is going on, a large sum for secret purposes — that 
is to say, for greasing the palm of influential officials.’ 
There is, however, a prospect of improvement; for in 





formed themselves into a corporation administered by 
a council, which has the right to reprimand, rusticate 
and expel.”’ 

Ex-Governor Lee, of Wyoming, recently gave to the 
New York Woman’s Suffrage Society the result of his 
observations on the woman question in !Wyoming. 
He said he had seen women acting in the capacity of 
sheriffs, justices of the peace, constables and coroners, 
and that they were a great success. As jurors, they 
are unequaled. Their devotion to duty was remark- 
able, and sometimes not unlike that of the elder Bru- 
tus. For instance, Mrs. Lulia Weller, a justice of the 
peace, had had her husband brought before her for 
being drunk. She sentenced him for the full penalty 
—six months’ imprisonment. Gov. Lee described a 
scene at a local election. There was great excitement, 
pistols and bowie knives were in every hand, and 
words that could not be found in any current religious 
work were being used freely. Suddenly there was a 
shout: ‘*The ladies are coming to cast their votes!” 
and all was still. ‘“‘If the ladies had not appeared,” 
Gov. Lee said, “I think that a number of politicians 
would have been offered up on their country’s altar.” 
Now, noble as was Mrs. Weller’s devotion to duty, we 
believe’ she is not singular in spirit. Most of that 
noble band of believers ‘in ‘‘ women’s rights’’ would, 
no doubt, willingly emulate her example had they the 
power. But that the ladies did the world or the Ter- 
ritory any good by withholding the politicians from 
their country’s altar, we doubt. If that is to be the 
effect of female suffrage, we must set our faces against 
the ladies. 

The following is one of the latest anecdotes about 
** Crowner’s ’quests ’’: ‘‘ A{drunken man struck a furi- 
ous blow at his brother, and fell dead, the blow not 
being returned. A post mortem examination was 
ordered, and the surgeon was able to give positive evi- 
dence that the man died of apoplexy, without a sign 
of personalinjury. In spite of this evidence the cor- 
oner directed the jury to find a verdict of ‘man- 
slaughter,’ and then delivered him as follows: ‘Sir, 
these twelve gentlemen have made a very careful in- 
quiry into the death of your brother, and, considering 
the provocation you received, have thought it their 
duty to bring in a verdict of manslaughter instead of 
murder, and it is therefore my duty to commit you to 
prison on that charge; but I wish you to remember 
that although you may escape the punishment of death» 
yet I have no doubt that in the sight of God a man 
who kills his brother is more guilty than one who does 
not.” 

Attorney-General Devens has been made a LL.D. by 
Columbia College.——A New Zealand court was recent- 
ly puzzled what to do with a prosecution for rape, the 
prosecutrix having married the defendant pending 
the examination and before trial. The assize judge 
thought the subsequent marriage would afford strong 
evidence that the prosecutrix was not altogether un- 
willing in the first instance, yet if the crime had been 
committed it could not be done away with by the for- 
giveness of the woman. He, however, held that the 
evidence of the wife was inadmissible against the hus- 
band, and the latter was discharged. Here was an 
excellent opportunity to apply the doctrine of rela- 
tion, or the rule in The Six Carpenters’ Case amended 





St. Petersburgh and Moscow the barristers have 








to suit the ciroumstances. 
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CURRENT TOPICS. 


A BILL has been introduced into the city council 

of St. Louis providing for a tax of $50 upon 
each lawyer practicing in that city. The tax is 
advocated upon two grounds— first, it will raise 
revenue, and second, it will exclude a class of law- 
yers who are no credit to the profession. Its bur- 
densome nature upon those having a small business 
is admitted, and a remedy is proposed by regulating 
the amount of the tax by the number of years the 
individual has been in practice. We think, how- 
ever, that the idea of specially taxing our profession 
while other callings are exempted from a similar 
tax is the height of injustice. If a license fee is 
exacted from every one transacting business, in such 
a case the bar should bear its share of the impost, 
but to single it out as a special object of taxation is 
neither right nor politic, and such a course is with- 
out precedent. The solicitors in Great Britain are 
required to pay a license tax, indeed, and a heavy 
one, but the government compensates them for this 
by strictly excluding all others from competition 
with them in their special kind of business. If such 
a compensation were possible in this country a spe- 
cial tax would be proper, but the authorities who 
would impose and collect the tax would give no as- 
sistance in preventing those not belonging to the pro- 
fession from transacting business legitimately belong- 
ing to it. There is another reason why a local tax 
of this character would be wrong, and that is, that 
it would not be faithfully collected. We all know 
how inefficiently our local liquor license laws are 
carried out. The leading dealers are compelled to 
pay the fees required, but there are in each locality a 
multitude of small places whose proprietors never 
contribute a penny to the excise board. This should 
not be, but it isso, and the same condition of affairs 
would exist if license fees were required from the 
lawyers. The honest ones would either pay or dis- 
continue practice; the dishonest ones would do 
neither, and would escape the penalties of the law 
just as the offending liquor dealers do now. 


We mentioned the fact that in England those not 
belonging to the order of solicitors were excluded 
from doing business legitimately belonging to that 
order. Our brethren over the water have, however, 
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reason to complain of poachers, and do so without 
hesitation. The principal trespassers are the ac- 
countants, who undertake the collection of bills, 
and sometimes procure payment by sending to the 
debtor a written notice, wherein suit is threatened. 
The notice is worded like a ‘‘lawyer’s letter,” and 
is usually believed by its recipient to be one. But 
the accountant has to be extremely careful about the 
wording of this production, for if he goes so far as 
to convey the idea that he is a solicitor, he will find 
himself in trouble, for the local solicitors’ associa- 
tions prosecute wherever there is a chance of con- 
victing, for violation of the laws designed for 
the protection of solicitors. In this country the bar 
has many kinds of competitors, and is without pro- 
tection against them. One of these is the collector 
of accounts. He generally advertises himself as a 
‘collecting agency,” having some high-sounding 
title prefixed to those words, as a means of designa- 
tion. These institutions and the mercantile agencies 
which were originally formed for the purpose of fur- 
nishing information as to the credit of tradesmen, 
have, in the eastern cities, absorbed the greater share 
of the business of collecting. The real estate broker 
is another of those, sharing in the business of the 
profession. Twenty-five years ago nearly all deeds and 
mortgages and abstracts of title were prepared by 
the lawyers; much of this is now done by other 
hands, the services of a lawyer being sought only 
where a question as to title or construction arises, 
The claim agents and patent solicitors each take 
business that ought to fall to the legal profession, 
and the notaries and insurance agents pick up many 
little perquisites that in former days reached the 
lawyers. The profession, it will be seen, must have 
lost a large part of its former business, though its 
numbers have in nowise decreased. Is it a wonder 
that many in it find it difficult to earn a living? 


While admission to a bar association should be 
accorded to almost every member of the bar, the 
rules for admission to the bar should be rigid and 
rigidly enforced. The Code that is to be, whatever 
may be its faults, does not exhibit any laxity in its 
provisions in this matter, but clothes the Court of 
Appeals with full power to prescribe rules regulating 
the admission of candidates, and we are confident 
that that court will not hesitate to exact all that is 
requisite to insure intelligence and learning among 
the members of the profession, The cry which 
usually is made against the stringent enforcement 
of rules requiring a stated period of study, etc., 
ought to count for nothing, but all candidates should 
be subjected to the same rule. No appearance of 
favoritism should be shown to the graduates of law 
schools, and the practice of admitting upon motion 
should be wholly done away with. To be sure all 
men are not alike, and one person may be as well 
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fitted for the performance of his duties as an attor- 
ney by three months’ study as another will be by 
that of three years, yet it will not materially harm 
the more brilliant student to check his too rapid ad- 
vancement, while it is proper to compel those who 
are less favored by nature to devote a sufficient time 
to preparing themselves for their chosen profession. 


At the time of our going to press the Governor 
has not signed the remaining nine chapters of the 
new Revision and it is confidently stated at the 
Executive Chamber that he has concluded not to 
sign them. The reason given is that he has not 
had an opportunity to examine them carefully — 
more important business, we presume, having occu- 
pied his time in New York and at Auburn. As he 
has already signed the repealing Act it isa matter for 
curious speculation as to what the effect of his pres- 
ent determination will be on the administration of 
justice in this State. A delegation of lawyers and 
politicians from New York is laboring with him 
to induce him to sign the bill and possibly may 
succeed, but those who know him best are not 
hopeful. The time for signing bills expires Satur- 


day, 28d inst. 


The New York daily press publish from time to 
time abstracts of decisions of the United States 
Supreme Court. This is all very well, though it 
would puzzle a Philadelphia lawyer to determine 
from the abstracts what point of law was decided 
in each givencase. But the pretense which is made 
in connection with the publication of the cases, that 
they have just been decided and have come to the 
papers containing them, by telegraph, is ridiculous, 
though it probably has the effect of misleading the 
readers of such papers. Not more than ten days 
ago the case of United Statesv. Fox, which appeared 
in our issue of May 26, was announced as just 
decided. In the New York Herald of the 19th inst. 
the case of Connecticut Mut. Life Ins. Co. v. Schwenk, 
which inyolved an insurance question of interest 
sufficient to be noticed on thé editorial page, was 
published in a way to give the impression that it 
was decided on the 18th inst. The case appears in 
our issue of the 16th inst. As we said, there is 
not the slightest impropriety in the publication of 
either old or new decisions by the daily press, 
but the pretense made that decisions are just given, 
when in fact they have been out some days, is what 
we condemn. 


It is a dangerous thing for a Missouri lawyer to 
advertise that he is in the divorce business. A 
member of the St. Louis bar recently inserted a notice 
in the newspapers that he would procure a legal 
separation of the marriage tie “without publicity 
or expense.” This led to his prosecution before 





the courts and his suspension from practice, 
although, as he had caused the publication of the 
obnoxious notice only eleven times, and had with- 
drawn it as soon as his attention was called to its 
impropriety, the court were lenient and only de- 
barred him from practice for a single term. This 
was a very proper way to deal with the matter, and 
if a few examples were made in other parts of the 
country we believe that these most disgraceful ad- 
vertisements would disappear from the newspapers. 
There should be some legislation to prevent their 
appearance there, but a movement to procure it 
would probably meet with so much opposition from 
interested parties that it could not succeed. The 
only means of checking the performances of divorce 
‘¢shysters”” is by disbarring them, and we are glad 
the Missouri court has set an example. 


—+_——_ 


NOTES OF CASES. 


T= case of Hyde, assignee, etc., v. Woods et al., 

recently decided by the U. 8. Supreme Court, 
the opinion in which may be found ante, p. 435, isa 
leading case. It is therein decided that a ‘‘ seat” in 
a broker’s board is “property,” ‘an incorporeal 
hereditament.” In the case at bar the seat was, and 
as we think all ‘‘seats” are substantially in such 
organizations, held subject to the ‘‘ condition” that 
in the event of bankruptcy it shall be disposed of 
for the benefit of creditors inside the board, to the 
exclusion of outside creditors. This condition is 
held valid. Under this ruling a barrier is erected 
for protecting the valuable “rights” and ‘‘prop- 
erty” of all members of the various business “ ex- 
changes” from the ordinary process of the courts, 
and opens a door for their escape from what hitherto 
has beer held to be the equal and impartial effect 
of a bankrupt act. The court in this opinion has 
overruled the well-settled exception that the max- 
im ‘* Modus et conventio vincunt legem” does not apply 
in cases of bankruptcy. Broom’s Legal Max. (5th 
ed.) 695. The ‘‘seat” being declared ‘‘ property” a 
strict adherence to logic would have led the court 
to the conclusion that it must be held subject to the 
ordinary and well-settled incidents of every species 
of personal property. Nor do we consider that the 
‘‘non-transferable” character of the “seat,” and, 
also, ‘‘that it cannot be enjoyed except by a con- 
formity on the part of the owner to the rules of the 
‘*board” is such an insuperable characteristic that 
it can be of no value to outside creditors, This 
ruling enables a number of private individuals, 
organized in an unincorporated association, to do 
what a private individual, alone, cannot do. The 
provision against a transfer of the seat may justly 
be held valid as between the members themselves, 
of the same organization; and, also, as subject to 
certain conditions as among themselves, and, furtber, 
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as against a voluntary transfer; but not as against 
third parties, nor against the provisions of a law 
which transfers all of a man’s “ property” in the event 
of his bankruptcy to his assignee. Kingman v. Spurr, 
7 Pick. 235; Goring v. Warner, 7 Vin. Abr. 85; Doe 
v. Bevan, 3 M. & 8. 353; Roe v. Galliers, 2 Term, 
133; Doe v. Carter, 8 id. 57; Hw parte Sherman, 1 
Buck, Cases in Bankruptcy, 462. The case of 
Nicholson v. Gooch, 5 Ellis & B. 999, upon which the 
court seems to rely as an authority, has been recent- 
ly, and since the case at bar was decided, very badly 
shattered by the decision in He parte Saffrey, th re 
Cooke, L. R., 4 Ch. Div. 555. The vigorous blows which 
James, Ch. J., administers upon the pretensions 
of the defendant in that case, indicate an improved 
spirit of independence in the English court, and a 
higher standard to be taken in their judgments 
upon questions of public policy. 


In the case of Plath v. Minnesota Farmers’ Mut. 
F. Ins. Co. Assoc., decided on the 6th of April last 
by the Supreme Court of Minnesota and reported in 
the N. W. L. Rep. of June 2, a question of some 
interest as to fire insurance was involved. The 
plaintiff procured insurance upon several distinct 
items of property for a gross sum of $1,150, which 
was distributed among the several items. The con- 
sideration for the insurance was single and entire. 
The policy contained this condition among others: 
‘*In case the insured shall mortgage the property 
without notifying the secretary, then the insured 
shall not be entitled to recover from the associa- 
tion any loss or damage which may occur in or to 
the property hereby insured or any part or portion 
thereof.” The question was whether a mortgage of 
one of the items of property would invalidate the 
insurance as to all the property. The court said 
that it is well settled by a uniform current of au- 
thority that a contract of insurance of this charac- 
ter is an entirety and indivisible, the sole effect of 
the apportionment of the amount of insurance upon 
the separate and distinct items of property named 
in the policy, being to limit the extent of the insur- 
ers’ risk as to each item, to the sum so specified, 
and held that as the contract of insurance was entire 
and indivisible the legal effect of a violation of this 
condition, if valid, on the part of the insured, by 
mortgaging any portion of the insured property was 
to avoid the entire policy. The conclusion of the 
court is in accordance with numerous decisions. 
See Gottsman v. Penn. Ins. Co., 56 Penn. St. 210; 
Friesmuth v. A. M. F. Ins. Co.,10 Cush. 587; Brown 
v. P. M. Ins. Co., 11 id. 280; Lee v. How. Ins. Co., 8 
Gray, 583; Kimball v. How. Ins. Co., 8 id. 33 ; Love- 
joy v. Augusta Ins, Co., 45 Me. 472; Richardson v. 
Maine Ins. Co., 46 id. 394; Gould v. York M. F. Ins. 
00., 47 id. 403; Barnes v. Union M. F. Ins. Oo., 51id. 
110; Day v. Charter Oak Ins. Co., 51 id. 91. In the 





same case the question arose whether the deposit by 
plaintiff of a notice of the mortgage in the post-office 
in the town where the owner of the property resided, 
post-paid and addressed to the secretary of the 
insurance company at the place of business of the 
company, was a sufficient compliance with the con- 
dition mentioned. The court held that the plaintiff 
in sending the notice by mail took the risk of its 
reaching defendant, and while the presumption 
would be that it did so this might be rebutted by 
proof that it never was received, and unless actually 
received it would not be sufficient. 


The Queen’s Bench Division of the English High 
Court of Justice, in the case of Ward v. Hobbs, 36 
L. T. Rep. (N. 8.) 511, decided on the 21st of April 
last, hold that where the owner of an animal takes 
it to a public market for sale, this furnishes evi- 
dence of a representation on his part that the ani- 
mal is not, so far as he knows, suffering from any 
infectious disease, notwithstanding that he has 
guarded himself by conditions of sale, which stipu- 
lated that thé buyer Was to take the animal so sold 
‘¢with all faults.” In this case plaintiff purchased 
from defendant certain pigs, at a sale by auction, in 
the public market of Newbury. Among the con- 
ditions read by the auctioneers at the sale were 
these: That the lots, with all faults and errors of 
description, were to be paid for and removed by the 
buyer, and that no warranty would be given by the 
auctioneer, and as the lots were open to inspection 
previous to the sale, no compensation would be 
made for any fault or error of description. The 
plaintiff subsequently discovered that, at the time 
of the sale, the pigs were suffering from an infec- 
tious disease, and sought to recover for the loss suf- 
fered thereby. By the statute in England it is made 
a criminal offense to bring an animal, known to 
have an infectious disease, to a public market. 
The court held that, notwithstanding the conditions 
of sale, defendant had, by the fact of taking the 
animals to a public market, represented that they 
were free from any infectious disease, and that he 
was liable. This appears to be in conflict with the 
rule that no warranty can be implied from circum- 
stances if there is an express refusal to warrant, 
1 Pars. on Cont. 472; Rodrigues v. Habersham, 1 
Speers, 314; Bywater v. Richardson, 1 A. & E. 508; 
Atkins v. Howe, 18 Pick. 16. See, also, Bumby 
v. ‘Bollett, 16 M. & W. 644, where a farmer, who had 
bought from a butcher a dead pig which was hang- 
ing in the public market, afterward sold it to an- 
other farmer. It was held that there was no implied 
warranty of, soundness between the farmers. See, 
also, Van Bracklin v. Fonda, 12 Johns. 468; Hmer- 
son v. Brigham, 10 Mass. 197; Hart v. Wright, 17 
Wend. 267; 18 id. 449; Winsor v. Lombard, 18 Pick. 
57; Humphreys v. Comeline, 8 Blackf. 508. 
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AMERICAN CITIZENSHIP. 
BY SAMUEL T. SPEAR, D. D. 


HE Fourteenth Amendment to the Constitution 

declares that ‘‘all persons born or naturalized in 
the United States, and subject to the jurisdiction 
thereof, are citizens of the United States and of the 
State wherein they reside.” Here are two proposi- 
tions, not identical in either subject or predicate. One 
is that ‘‘ all persons born or naturalized in the United 
States, and subject to the jurisdiction thereof, are 
citizens of the United States.” The other is that 
the same persons, being resident in a State or States, 
are citizens of such State or States. The tribal 
Indians have the qualification of birth, but not 
that of subjection to the jurisdiction of the United 
States, and, hence, are not included in the de- 
scription. The children of foreign ministers and 
consuls born in this country are not included for 
the same reason. The phrase ‘‘ subject to the juris- 
diction thereof” is a phrase of limitation, intended 
to exclude certain persons from the classes speci- 
fied. 

So, also, persons residing in the District of Colum- 
bia, while they may be, and most of them are, citi- 
zens of the United States, are not included in the 
description of State citizens, since that district is 
not a State. See Hepburn and Dundas v. Eilzey, 2 
Cranch, 445; The Corporation of New Orleans v. 
Winter, 1 Wheaton, 91; and Barney v. Baltimore 
City, 6 Wallace, 280. Persons residing in the ter- 
ritories of the United States are not included among 
State citizens, since these territories are not States 
in the constitutional sense. There hence may be, 
and there are, citizens of the United States who, 
because they lack the condition of State residence, 
are not citizens of any State. 

The two propositions, taken together, affirm the 
doctrine of duplicate citizenship—one form being 
that of the United States, and the other that of a 
State. In The Slaughter-House Cases, 16 Wallace, 
86, Justice Miller, commenting on the language of 
the amendment, said: ‘‘It is quite clear, then, 
that there is a citizenship of the United States, 
and a citizenship of a State, which are distinct from 
each other, and which depend upon different char- 
acteristics and circumstances in the individual.” 
These citizenships result from and correspond with 
the structure of our system of government; and 
although, as to persons, largely identical, because 
the great mass of the people supply the conditions 
of both, they are, nevertheless, different in their 
governmental relations, and in the rights annexed 
thereto. To confound them, or put one for the 
other, is a mistake, in the interpretation of the 
Constitution, practically equivalent to a corre- 
sponding one in respect to the spheres of the two 
systems of government, either recognized or 
established by that instrument. It involves an 





invasion of the province of the one by the other, 
or of each by the other; and this essentially changes 
both. 

Duplicate citizenship, thus clearly stated in the 
Fourteenth Amendment, was by no means a new 
idea then for the first time introduced into our 
political system. From the outset of the Govern- 
ment, Representatives and Senators in Congress 
were required to be citizens of the United States, 
the former for seven years and the latter for nine 
years prior to their election. The President was 
required to be a natural-born citizen, or a citizen 
of the United States at the time of the adoption 
of the Constitution. Provision was made that 
aliens might become such citizens by naturaliza- 
tion; and the children of such citizens, born in the 
United States, became such by birth. The original 
citizens of the United States under the Constitution 
were the citizens of the several States that ratified 
it. On this point Chief-Justice Waite, in Minor v. 
Happersett, 21 Wallace, 162, thus remarks: ‘‘ Who- 
ever, then, was one of the people of either of these 
States when the Constitution of the United States 
was adopted, became ipso facto a citizen —a member 
of the nation created by its adoption. He was one 
of the people associating together to form the nation, 
and was, consequently, one of its original citizens. 
As to this there has never been a doubt. Disputes 
have arisen as to whether or not certain persons or 
certain classes of persons were part of the people at 
the time, but none as to their citizenship if they 
were.” The descendants of these original citizens, 
born in the United States, inherited their citizen 
status; and so all aliens naturalized were introduced 
into the same status. 

State citizenship was equally real and equally 
recognized prior to the ratification of the amend- 
ment. The judicial power of the United States 
was extended to controversies ‘‘ between citizens 
of different States, between citizens of the same 
State claiming lands under grants of different 
States, and between a State or the citizens thereof 
and foreign States, citizens or subjects.” So, also, 
the citizens of each State were declared to be ‘‘enti- 
tled to all privileges and immunities of citizens in 
the several States.” State citizenship was transmit- 
ted by birth; and aliens, being naturalized, became 
citizens of the State in which they resided. Chief 
Justice Marshall, in Gassies v. Ballon, 6 Peters, 761, 
said: “The defendant in error is alleged in the 
proceedings to bea citizen of the United States, 
naturalized in Louisiana and residing there. This 
is equivalent to an averment that he is a citizen of 
that State. A citizen of the United States, residing 
in any State of the Union, is a citizen of that 
State.” 

The Fourteenth Amendment, so far from intro- 
ducing an absolutely new theory into the Constitu- 
tion with respect to citizenship, simply extended 
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an old theory to persons not previously embraced 
within its provisions, giving additional protection 
to certain citizen rights, and in this way enlarging 
the applications of the theory. The primary pur- 
pose of the amendment was to bring the emanci- 
pated negroes of this country within the category of 
citizenship in both of its forms, and thus place them 
on an equal footing with the white race about whose 
citizenship there was no dispute. In Dred Scott v. 
Sandford, 19 Howard, 393, the Supreme Court of the 
United States in 1856 decided that persons whose 
ancestors were negroes, brought into this country 
and held as slaves, could not, though emancipated 
or born of parents free at their birth, become citizens 
of the United States, or of any State, in a sense that 
would entitle them to the privileges and immunities 
of citizens in other States, or that would enable 
them to bring a suit in the courts of the United 
States under that clause of the Constitution which 
extends the judicial power of the United States to 
controversies “ between citizens of different States.” 
This decision had not been reversed, and, hence, 
stood as the authoritative interpretation of the fun- 
damental law until the adoption of the Fourteenth 
Amendment, which, whether the decision was right 
or wrong when rendered, at once swept away its 
whole force. Negroes are not mentioned; yet they 
come within the class described, and this affirma- 
tively settles the fact of their citizenship. The same 
doctrine was asserted in the Civil Rights Act of 
1866. This act, however, might be repealed by a 
subsequent Congress, or the Supreme Court might 
hold it to be unconstitutional. It was, hence, 
thought expedient not to leave so important a point 
to rest simply on legislation. 

Does the amendment, in declaring that certain 
persons shall be citizens of the United States, or of 
a State, as the case may be, exhaust its own predi- 
cates, so that no other persons can be citizens in 
either sense? It certainly does not do so logically, 
since both propositions are affirmative, and no affirm- 
ative ever distributes its predicate or takes it in its 
widest sense. In saying that grass is green, we do 
not say that nothing else is green. So, in saying that 
certain described persons are citizens of the United 
States, or citizens of a State, we do not say that no 
other persons are or can be such citizens. On this 
point we simply make no affirmation one way or the 
other, and this is precisely the fact with the lan- 
guage of the Fourteenth Amendment. 

It is a matter of history that aliens have been made 
citizens of the United States without being natural- 
ized under the laws of Congress, Such in Louisi- 
ana was the result of the treaty of 1803, with France, 
and, in Florida, of the treaty of 1819 with Spain, 
adding both of these territories to the United States. 
The treaty of Guadalupe Hidalgo, with Mexico, in 
1848, and the Gadsden treaty in 1854, produced the 
same result. The same consequence followed from 





the annexation of Texas in 1845. Indians have be- 
come citizens of the United States as the effect of 
treaties. Here then is a citizenship not traceable to 
birth, and certainly not to any uniform rule of natu- 
ralization, but to treaties, and sometimes to special 
acts of Congress, and should there be other treaties to 
the same effect, there is nothing in the Fourteenth 
Amendment to exclude citizenship of the United 
States thus established. The amendment does not 
exhaust all the conditions of such citizenship, but 
simply affirms it of thoseit names. Neither of these 
conditions is supplied in the case of citizenship re- 
sulting from a treaty, and yet there can be no doubt 
that a valid citizenship may be thus established. 

Nor is State citizenship necessarily limited to the 
classes specified in the amendment. Chief Justice 
Taney, delivering the opinion of the court in Dred 
Scott v. Sandford, supra, said : ‘‘ Previous to the adop- 
tion of the Constitution of the United States, every 
State had the undoubted right to confer, on whom- 
soever it pleased, the character of citizen, and to 
endow him with all its rights. But this character 
was confined, of course, to the boundaries of the 
State, and gave him no rights or privileges in other 
States, beyond those secured to him by the laws of 
nations and the comity of States. Nor have the 
several States surrendered the power conferring these 
rights and privileges by adopting the Constitution 
of the United States. Each State may still confer 
them upon an alien, or any one it thinks proper, or 
upon any class or description of persons.” The 
court, however, held that this would not make such 
persons citizens of the United States, or entitle them 
to the privileges and immunities of citizens in other 
States. It would go no farther than citizenship in 
the particular State. There can be no question whether 
each State may for itself, and within its own limits, 
grant to aliens all the rights of State citizenship. This 
is involved in the political sovereignty possessed by 
every State, and there is nothing in the Fourteenth 
Amendment, or in any other part of the Constitu- 
tion, which forbids the exercise of the power. 

The Constitution of Minnesota, in declaring who 
shall be entitled to vote in that State, mentions first, 
‘‘citizens of the United States,” resident therein, 
and then, in the third class, mentions ‘‘ persons of 
Indian blood residing in this State, who have adopted 
the language, customs and habits of civilization, 
after an examination before any District Court of 
the State in such manner as may be provided by law, 
and shall have been pronounced by said court capa- 
ble of enjoying the rights of citizenship within the 
State.” The Constitutions of Alabama, Arkansas, 
Florida, Georgia, Indiana, Kansas, Minnesota and 
Missouri allow, under specified conditions, persons 
of foreign birth to exercise the elective franchise 
before they have actually become citizens of the 
United States by naturalization. In Van Valken- 
burgh v. Brown, 43 Cal. 48, the Supreme Court said: 
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‘*In Wisconsin and Michigan, though negroes were 
excluded, persons of Indian blood were admitted; 
and in Indiana, Illinois, Minnesota and other States, 
unnaturalized foreigners were, by State laws, allowed 
to vote — following, in this respect, the early policy 
of the Federal Government, who, in the ordinance 
of 1787, for the government of the North-western 
Territory, had permitted the elective franchise to 
unnaturalized French and Canadians, of whom the 
population of that Territory was largely composed.” 
Citizenship and suffrage are not so connected that 
the former necessarily establishes a right to the lat- 
ter, yet a State that bestows the latter upon unnatu- 
ralized foreigners, will not be likely to withhold 
from them any of the civil rights that belong to the 
former. 

It is quite true that the power of naturalizing for- 
eigners so that they shall become citizens of the 
United States, is, under the Constitution, exclu- 
sively vested in Congress by an express grant, and 
hence, no State can, by bestowing its own citizen- 
ship upon a person of foreign birth, ipso facto, make 
him a citizen of the United States, or secure to him 
the privileges and immunities of citizens in other 
States as guaranteed by the Constitution. It was 
the intention of those who framed that instrument 
to delegate the power of removing the disabilities 


of alienage to Congress, so far as United States citi- 
zenship and what may be called inter-state citizen- 
ship are concerned. Such was the decision of the 
Supreme Court in the Dred Scott case, and such it 


has been in other cases. This, however, does not 
affect the power of each State to give to an unnatu- 
ralized foreigner all the privileges of State citizen- 
ship within its own territory, and it does not show 
that the citizenship of a State, bestowed by its Con- 
stitution upon persons born in that State, would not 
involve, as a constitutional result, citizenship of the 
United States, and also a right to the privileges and 
immunities of citizens in the several States. 

This is precisely the point made by Justice Curtis 
in his able dissenting opinion in the Dred Scott case. 
He held to these propositions: 1. “That the free 
native-born citizens of each State are citizens of the 
United States.” 2. ‘*That as free colored persons, 
born within some of the States, are citizens of those 
States, such persons are also citizens of the United 
States.” 3. ‘*That every such citizen, residing in 
any State, has the right to sue and is liable to be 
sued in the Federal courts, as a citizen of that State 
in which he resides.” The doctrine of Justice Cur- 
tis was, that citizenship of the United States in 
respect to native-born persons, results from citizen- 
ship in a State under its constitution and laws. 

- The single idea meant to be illustrated by these 
observations is, that the term citizen, as it occurs in 
the Fourteenth Amendment, is not, in either of its 
applications, exhausted in the persons of whom it is 
predicated. Persons have been made citizens by 





methods different from those named in the amend- 
ment; and there is nothing in its language to indi- 
cate that the same thing may not be done again. 
Naturalization by a ‘‘ uniform rule,” is the ordinary 
mode of removing the disabilities of alienage, yet a 
treaty may accomplish the same result. 

As to the question of derivative citizenship — that 
is, making one form of citizenship the basis of the 
other — the Fourteenth Amendment neither affirms 
nor denies. Justice Curtis, as above remarked, 
held that, in respect to native-born persons, State 
citizenship necessarily leads to and involves Uni- 
ted States citizenship. Chief Justice Marshall, 
in Gassies v. Ballon, swpra, said that ‘‘a citizen of 
the United States, residing in any State of the 
Union, is a citizen of that State.” Attorney-General 
Bates, in his letter of November 29, 1862, to Secre- 
tary Chase, 10 Op. Att.-Gen. 338, said: ‘‘And it 
needs no argument to prove that every citizen of a 
State is necessarily a citizen of the United States; 
and to me it is equally clear that every citizen of the 
United States is a citizen of the particular State in 
which he is domiciled.” The Fourteenth Amend- 
ment does not say that all United States citizens 
shall be citizens of the State in which they reside, 
or that all State citizens shall be citizens of the 
United States. What it says is, that certain de- 
scribed persons shall be citizens of the United States, 
and that these same persons, being resident in a 
State or States, shall be citizens of such State or 
States. It does not rest either proposition upon the 
authority of the other, but places both in the or- 
ganic law of the land by the sovereign authority of 
the people. So far as the classes embraced in the 
description are concerned, the whole question as to 
who are citizens, whether of the United States or of 
the several States, is at an end. And as to other 
classes, if there be or shall be any, the question has 
undergone no change. 

What is the legal status of the persons thus 
declared to be citizens? What is meant by being a 
citizen? What rights appertain to United States 
citizenship, and what rights to State citizenship? 
These questions are not answered by simply assign- 
ing the status to certain persons. We have, by 
implication, a political community designated as the 
United States, and political communities designated 
as States, of which these persons are declared to be 
citizen members; yet, if we would know what is 
involved in this membership, we must examine the 
Constitution of the United States and the laws and 
treaties made under its authority, and, also, the 
constitutions and laws of the several States. Citi- 
zenship, in the generic sense, simply means member- 
ship in a political community; and what this mem- 
bership means depends upon the constitution and 
laws of that community. United States citizenship 
and State citizenship may be, and as a matter of fact 
are, different in the privileges and immunities to 
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which they respectively relate, owing to the differ- 
ent purposes for which the two systems of govern- 
ment exist. 

The term citizen, as used in the Constitution, 
whether in the Fourteenth Amendment or elsewhere, 
has no adjuncts or adjectives connected with it, to 
enlarge or diminish its meaning, or imply ranks, 
grades or classes of citizens of one or the other 
type. It represents a unit, not capable of division 
into fractional parts. There is no difference between 
a naturalized citizen and one who is native born, 
and no class of persons intermediate between citi- 
zens and aliens. The citizenship of the colored man 
is precisely that of the white man, and that of the 
female just equal to that of the male. That of the 
adult does not differ from that of the child. All 
persons, in the presence of the requisite conditions, 
are alike and equally citizens of the United States 
and of a State, without any discrimination among 
them as citizens. A sort of half-way citizenship 
for some, and a full and complete citizenship for 
others, are ideas for which there is not the slight- 
est warrant in the Constitution of the United 
States. 

The fact that not all citizens are eligible to any 
and every office in the country, or that not all citi- 
zens are voters, or that special franchises are granted 
to some and not to others, does not imply any dis- 
tinction between them affecting their fundamental 
rights as citizens, or creating classes or grades 
of citizens. All citizens are equal as such, and 
entitled to the equal protection of the laws, 
being equally members of the body politic; yet it 
does not follow that all are equally qualified to par- 
ticipate in the powers of government by voting or 
holding office and exercising its functions. 

Much confusion has arisen on this subject from 
not distinguishing between the essential attributes 
of simple citizenship and other things which may 
or may not co-exist with it. It has never been an 
American idea that suffrage and citizenship are 
necessarily connected, or that eligibility to office 
and citizenship are thus connected, or that political 
powers and civil rights are exactly parallel. Wehave 
no such doctrine, and never had, and it was never 
practically held anywhere. If, for example, resi- 
dence in a given place for a specified length of time 
be made a condition of voting, and a citizen lacks 
this qualification, then the denial of his right to 
vote is no denial of his citizenship, or of the rights 
belonging thereto. The same principle applies to 
the question of age, or to any circumstance that, in 
the judgment of society, is related to good order 
and well-being. Lunatics are citizens, but not fit 
to be governors. Infants are citizens, but not fit to 
command armies or fight battles. The capacities of 
men must be taken into the account, not in deter- 
mining their rights as citizens, but in determining 
what powers they shall exercise. No political so- 





ciety can ignore this rule without serious detriment. 
It has a foundation in the very nature of things. 

The guaranty of State citizenship to certain de- 
scribed persons in the State of their residence is not 
a grant of legislative power to Congress, authoriz- 
ing it to define the privileges and immunities of such 
citizenship in the respective States, and to provide 
laws and courts of justice to operate in those States, 
for their protection. If Congress has any such 
power, it does not derive it from the clause of the 
Fourteenth Amendment now under consideration. 
The clause is simply a definition of citizenship in 
respect to the persons in whom the status is vested, 
and not a definition of their rights as citizens. 
What these rights are we must look elsewhere to 
learn; and when we come to the question that re- 
lates to the rights of State citizenship, we must look 
to State authority as embodied in State constitu- 
tions and laws, subject only to such restraints and 
guaranties as are contained in the Federal Constitu- 
tion. These restraints and guaranties Congress may 
enforce by appropriate legislation; but beyond this 
it cannot go without exceeding its own jurisdiction 
and usurping powers that belong exclusively to the 
States themselves. Congress surely cannot enact a 
municipal code to operate in all the States upon pri- 
vate individuals, on the pretense of enforcing a con- 
stitutional restraint upon State authority. This 
would not only exceed the letter of the restraint, 
but would be equivalent to an absorption and exer- 
cise of State powers by Congress. 

The fact that the same persons are citizens of the 
United States, and also citizens of a State or States, 
does not give Congress jurisdiction over their rights 
in the latter character, any more than if the two 
citizenships belonged to entirely distinct persons. 
Its jurisdiction extends to them as citizens of the 
United States, and in this respect follows them 
into every State with the supreme power of protec- 
tion; but when their status as State citizens appears, 
then State jurisdiction takes up the case, and deals 
with them as such, having supreme and absolute 
control over the whole question, except as 
restrained by the Constitution. States-are not mu- 
nicipalities created by the Constitution, and placed 
under the legislative supervision of Congress. They 
are political sovereignties, independent and self- 
governing, and in their sphere exercising supreme 
power; and it is for them, subject to the limita- 
tions of the Constitution, and not for Congress, to 
settle all questions pertaining to the State citizen- 
ship of their own citizens. If, for example, a State 
sees fit to convict and punish a citizen of the United 
States, as a State citizen subject to and an offender 
against its laws, there is no remedy for him in the 
powers of the General Government. It does not pun- 
ish him in the former but only in the latter charac- 
ter, and in so doing is simply exercising jurisdiction 
over one of its own citizens. 
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Our political system is based upon the principle 
of divided sovereignty. A part of this sovereignty 
is vested in and exercised by the Government of the 
United States; and another part is vested in and 
exercised by the governments of the several States. 
This distribution of powers carries along with it 
two systems of citizenship, both for the most part 
attaching to the same persons, yet each distinct and 
separate from the other. The rights are different 
and the agencies for their protection are different. 
The harmony of the system is always broken when 
either form of sovereignty passes beyond its sphere 
and trespasses upon the province of the other. 


THE NEW YORK SYSTEM OF PROCEDURE.* 
Ivs Torory, HistoRY AND PROGRESS IN THE UNITED 
STaTEs, ENGLAND AND INDIA. 


‘(HE radical wave of reform which has swept over 

England and our own country in the preceding 
fifty years, remodeling established customs — ridding 
some of the accumulated rubbish of former ages and 
hurying others from sight forever — correcting abuses 
and bringing in a new impetus for research and pro- 
gress has nowhere made its influence more felt than 
upon the institution of our jurisprudence. 

The history of modern law for the last half century 
has been the record of a great revolution in all its 
branches. Nearly every portion of our statute law 
has been changed or re-enacted, the department of 
criminal law has been reshaped, the law of evidence 
remodeled, the subject of codification set firmly on 
foot, while the whole science of our remedial law has 
undergone sweeping and effective revision. 

A new era was thus begun under the auspices of these 
great reforms, but we believe we speak within bounds 
when we assert that in no way have these reforms been 
more effectual in abolishing flagrant abuses than in 
the reconstruction of our Civil Procedure. 

The defects and grievances had long been recognized 
and inveighed against; the need of reform was felt by 
all jurists who, in the spirit of legal philosophy, con- 
sulted for change and improvement in the enforce- 
ment and preservation of civil rights; but the ad- 
vance was slow and the spirit of equitable innovation 
for a time overcome by the superstitions under which 
our legal institutions were shielded. 

That spirit of equity aud justice triumphed in the 
end, but the ultimate result was a crowning victory 
for the men of original ideas and iron perseverance, 
who fought their battle against the rude barriers raised 
up by prejudice and traditions as a fortification against 
any new spirit of progress which might spring into 
being with succeeding generations. 

Simplification and republication of the law of civil 
procedure became the watchword of this spirit of ju- 
dicious innovation; jand these men, thoroughly im- 
pressed with the importance of their ideas and all 
alive to the demands of the present, proceeded with 
the task of making the enforcement of rights no 
longer a meaningless phrase, deterred by no supersti- 





* The following Essay, from the pen of Mr. Joseph 8. Auer- 
bach, was awarded the first prize at the recent Commence- 
ment of the Law Department of the University of the 
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tious veneration for the customs and usages of former 
ages, whose day of usefulness, however great before, 
had long gone by, but which had been allowed to re- 
main a blot and disgrace upon our jurisprudence. 

Though the need of such a reform had long been re- 
cognized, it fell to the jurists of America, and more 
particularly to those of our own State, to elaborate 
and put into practice a theory by which the benefits 
of this reform could be secured; and so brilliant and 
effective was its success, that its substantial adoption 
over our land, in India and in England, became only 
a matter of time. 

The need of that reform —the evils to be eradicated 
and the abuses to be corrected—the principles upon 
which that reform proceeded, and the success which 
has attended the innovation in our own State, and its 
subsequent history and progress elsewhere, form the 
subject of our essay. 

Tracing back the history of law to its source in the 
rude and unlettered period of a nation’s life, we find 
the law narrowed down and confined in its workings 
to certain fixed, arbitrary forms of action, which were 
the sole provision for the enforcement and protection 
of civil rights. 

The origin of these forms of action has been much 
discussed and disputed, some writers assigning it to 
the ignorance of jurors, who must needs have these 
formalities to guide them; others to various usages 
prevalent in such rude periods of a nation’s growth. 
But we forego an examination of these theories which 
would avail us nothing. The fact remains unchal- 
lenged, that one of the most perfected systems of juris- 
prudence known to us, distinguished for its equity 
and elasticity, the admiration of the ages that sprang 
up on the decay of the empire which gave it birth, 
reveals at the outset the same unbending rigor of the 
forms of action. Our own grand common law fur- 
nishes us with another example of the remarks we 
have just made. Even among those peoples where 
the law has not passed through the various stages we 
shall show to be necessary to its complete development, 
we find this technicality and formality to have been 
the limit of the progress it has made. 

It is enough, however, for the purposes of this essay 
to assert, those in the only two elaborated systems of 
jurisprudence— that of Rome aud England — whose 
development has been independent of any model, we 
find the origin of all their magnificent growth in the 
form of action. 

We find, moreover, no sudden desertion of this 
formality; but within this husk the law seems to have 
gone on developing until by its very increase it has 
burst through this covering and displayed its won- 
drous growth. 

Of course it can easily be seen that a few forms, 
however elastic they might have been in the infancy 
of civilization, as dealings among men became more 
multifarious and commercial transactions more ex- 
tended and intricate, would, of necessity, fail to cover 
or include the new and elaborate cases which arise 
from time to time. The form of action was framed 
to meet one kind of case — notan analogous one. So 
the judges with us and in England resorted to what 
were termed “fictions,” the nature of which will be- 
come more apparent as we proceed in our study. It is 
enough to say now, that by this term we mean the ar- 
bitrary forms and rules were so construed and handled, 
that the appearance of their retention and continued 
use was given. 





THE ALBANY LAW JOURNAL. 


489 











_— 





The deviation becomes more and more marked as law 
develops further, until new rules and forms are actu- 
ally made by the judges to provide for cases in no wise 
analogous to those disposed of easily by existing forms 
of action. Civilization meanwhile progresses, and 
law, in its nature elastic, bounding, keeps pace with 
that progress; and at last the legislative bodies step in 
to lend to the administration of justice the aid of di- 
rect enactment and change, indicated as necessary by 
the decisions of the courts. This view of the gradual 
ripening and unfolding of law into a complete system, 
is in substance that of Amos, Maine and Pomeroy; 
and our future examination will show on what strong 
grounds this view is based. 

In the earliest period of Rome’s history there were, 
as laid down by Ortolan and Gaius, five distinct 
forms of action for the enforcement of all civil 
rights. 

A discussion or elaborate examination of these 
would not assist us materially, for here the underly- 
ing principle and not the individual facts interest us. 
One illustration will suffice to show us how barbarous 
and technical was procedure under these forms of ac- 
tion. 

Under the sacramentum, the plaintiff (very much as 
originally in our action of debt) made a wager that 
the defendant was indebted to him in such an amount. 
The defendant responded with a wager in the like 
amount. The real matter in controversy, the just- 
ness of the plaintiff's claim, was made entirely sub- 
ordinate to the wager, and the decision was not whether 
the defendant owed so much money, but who had 
won the bet. Now, if subsequent examination dis- 
closed the fact that the defendant did owe the plain- 
tiff any amount, yet if not as large as stated in the 
wager, the plaintiff had lost his bet, and his suit was 
at an end. ‘Thus barbarously consistent was the 
Roman law in the beginning. 

The Lex Aebutia (117 B. C.) effectually put an end 
to these forms of action, and the formula, more equi- 
table in its provisions, took their place. This law was 
similar to 13 Edward I, the full appreciation of which 
will soon meet us. The endless subtlety of lawyers 
soon began to clog the equitable workings of this new 
system, and we read in Cicero’s oration for Murena an 
account of procedure at Rome in his day, when he 
speaks derisively of the vocation of the opposing 
counsel, a great lawyer. Having shown how the ar- 
rangement of the days had become known to the pop- 
ulace, he says that the lawyers proceeded to invent 
certain legal forms, so that their presence might be 
necessary in all cases, and he proceeds to ridicule some 
of these forms by imagining a dispute as to the title 
to a Sabine farm: 


Cum hoc fieri bellissime posset: ‘‘ Fundus Sabinus 
meus est:’? ‘“‘immo meus:’’ deinde judicium: nolue- 
runt. “ Fundus”’ inquit, *‘ qui est in agro, qui Sabinus 
vocatur.”” Satis verbose. Cedo quid postea? ‘‘ Eum ego 
ex jure Quiritium meum esse aio.” Quid tune? * Inde 
ibi ego te ex jure manu consertum voco,”’ etc., etc. 

Thus the procedure was continued at great length 
with ever-increasing formality, the omission of any 
of which would be fatal; and Cicero, inveighing against 
this gross technicality, remarks that the lawyers, ‘‘ In 
omni denique jure civili equitatem reliquerunt, verba 
ipsa tenuerunt.”’ 

The formula, however, had this result: it virtually 
developed a new system of law. The moment the 





rigidity of the Roman law was relaxed by the formula 
system, the leading principles of which were equitable, 
the preetors were not slow to make the discovery, that 
the reform might be carried still further in the field 
of equity unhampered by any formality. 

The Romans bad beaten back the fierce onslaught 
of the northern tribes, curbed the power of Carthage, 
and had humbled the nations of the east; had crossed 
the Pyrenees in conquest, and were stretching their 
commerce to the shores of the Atlantic ocean and the 
northern seas. New relations sprang up of a kind 
unknown to, or even anticipated by, the framers of 
the Twelve Tables; Rome had developed within her- 
self the refinements and intricate transactions of a 
great commercial center, and hence the more impera- 
tive were the needs met by the pretors in their new 
capacity. 

Then it was that the jus gentiwum—the equity law of 
England, fostered by the edicts of the preetors, and up- 
held by the ever-advancing spirit of Roman liberty 
and Roman progress, sprang into being, and became 
the nucleus about which formed all the beautiful sym- 
metry and scientific philosophy of the civillaw. The 
old law was not revoked or destroyed, but by the 
principle of fiction it was adapted to suit the demands 
of the new order of things; and where the strict law 
was silent, there was no difficulty in devising new 
remedies wherever rights were in jeopardy. 

This new branch of the Roman law proceeded in its 
development; form went for nothing; equity alone was 
regarded; the rigid rules respecting res mancipi and 
devises were relaxed, and every wrong was provided 
with an appropriate remedy. It encroached upon the 
ground formerly occupied by the strict law alone, 
which in turn liberalized its procedure, and the divid- 
ing line between the two systems could no longer be 
traced. Finally, by a constitution of Diocletian the 
distinction was wholly done away with, and the ad- 
ministration of the strict civil law, divided before be- 
tween magistrate and jury, came, as was the case with 
the jus gentium, under the exclusive jurisdiction of 
the pretor. The distinction was never revived; and 
the Code of Justinian, and all of the codes founded 
upon that of Justinian, will be found to reveal no 
trace of it. 

We have been necessarily summary in our brief 
survey, and we come now to what may seem more di- 
rectly relevant to the subject of this essay, and shall 
proceed to speak of the pursuit of remedies under the 
common law. 

The time, however, devoted to the opening of this 
great subject, and the space allotted to the consideration 
of the rise and progress of legal institutions in Rome, 
cannot seem wasted, for the information thus gained 
will be of the greatest benefit to us in our work. Ags 
we proceed to treat of the common law we shall see 
distinctly the same principle of development under- 
lying each system, unfolding their energies and shap- 
ing their growth, until with the lapse of time it had 
fashioned both the civil and the common law into the 
most perfected institutions of jurisprudence that have 
been the intellectual legacy of man. Going as far 
back as distinction of development and classification 
can accurately be traced, we find actions in the com- 
mon law divided into three classes—real, personal and 
mixed. 

Real actions (feodal actions as they were sometimes 
styled) were such as were brought for the recovery of 
lands, tenements and hereditaments — of all freehold 
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estates therein. Originally these were the actions by 
which disputes concerning real property could be tried 
and determined. By degrees, however, there attached 
to these actions such a fungus growth of subtleties 
and intricacies that it required the most ingenious in- 
sight to distinguish between them. The mode of pro- 
cedure was buried and hidden by the accumulation of 
conflicting adjudication. Delay became proverbial; 
and fictions, permitting other actions to be brought 
which disposed of all questions affecting real property 
in the most summary manner, real actions fell into 
disuse, and were finally abolished by 3 and 4 Wil- 
liam IV. Dower, right of dower, and quare impedit 
were excepted from this act; but the last of these, 
whereby the right to a benefice in dispute was sought 
to be recovered, never obtained to any extent with us. 

Personal actions were such as might be brought for 
the recovery of goods and chattels, for the non-per- 
formance of a contract or other legal obligation, and 
for money damages for injuries to person or property. 

Mixed actions partook to a certain degree of the 
nature of real and personal actions; but in general 
they were so far allied to real actions that they were 
included in the statute of William IV, which abol- 
ished real actions. 

Our Revised Statutes, passed about four years be- 
fore the 3and4of William IV, retained some of the 
old real actions, such as that of nuisance, waste and 
some others; but real actions as they originally ex- 
isted were not recognized. 

Personal actions were divided into those ex con- 
tractu and those ex delicto. Those ex contractu com- 
prehended debt, covenant, and assumpsit, and, as 
Graham adds, annuity, scire facias and account. 
Those ex delicto were divided into trespass, trespass on 
the case, and replevin. We have omitted detinuwe in 
the class of personal actions ex contractu, for our Re- 
vised Statutes had abolished it; and trover from the 
class ex delicto, for in reality it was but an offshoot of 
trespass on the case. 

Debt was the proper action to bring for money due 
upon a simple contract, or upon a contract of seal or 
of record for asum certain; while covenant was the 
action which must be brought for damages for the 
breach of a contract of specialty. 

Assumpsit was the appropriate action for the recov- 
ery of damages for the breach of any simple contract, 
whether written or verbal, and for any express prom- 
ise, although, as we shall see in a moment, the action 
was extended to cover those numerous cases where 
the promise was implied. On the other hand, its ju- 
risdiction was somewhat narrowed as regards verbal 
contracts by the provisions of the statute of frauds. 

Annuity, an action brought for the recovery of a 
sum of money granted for a term of years, for life, or 
in fee, was eventually supplanted by the actions of 
debt and covenant; while account, an action brought 
against a guardian to compel an accounting, gradually 
fell into disuse. 

Scire facias was a writ requiring the defendant to 
show cause why the plaintiff should not have the ben- 
efit of a record upon which suit was brought. 

Coming now to the second class of personal action— 
those ex delicto, trespass was an action maintainable 
against a person for damages for injuries to person or 
property. 

Trespass on the case was of comparatively late 
origin, and was invented under the statute of West- 
minster (18 Edw. 1). Business transactions had then 








b 





more rous; and one can easily see what 
a multitude of cases must have arisen for which no 
provision had been made, and where the claimant was 
without a remedy from the rigidity of the rule which 
permitted no action to be brought not falling under the 
various existing forms of action, although the justice 
of his suit was unquestioned. In the beginning, the 
chief duty of the chancellors was to devise new writs; 
and chiefly through their efforts the statute of Edw. I 
was passed, which provided that ‘‘whensoever from 
henceforth in one case a writ shall be found, and ina 
like case falling under the same right, and requiring 
like remedy, no precedent of a writ can be produced, 
the clerks in chancery shall agree in forming a new 
one * * * lest it may happen for the future that 
the court of our lord be deficient in doing justice to 
the suitors.” 

This action was very comprehensive in its reach, and 
embraced every case, where damages for injuries to 
person or property were claimed, not falling under the 
pre-existing forms of action; for it would apply where 
there was in reality no act done, but only some culpa- 
ble omission, or where the act was not directly injuri- 
ous, but only incidentally so, or where the subject- 
matter of the direct or consequential injury was in- 
corporeal. In all these instances trespass on the case 
would lie. 

Replevin was the action which originally lay for the 
recovery of property taken by distress, but was ex-~ 
tended until in this State it supplanted detinue (which 
our Revised Statutes abolished), and became the only 
action for the recovery of property wrongfully with- 
held. The real distinction originally made between 
replevin and detinue seems to be this: detinue was the 
proper action where the original taking was lawful and 
subsequent conversion was the sole ground of the 
action; replevin was properly brought where the orig- 
inal taking and subsequent detention were equally tor- 
tious. This nice distinction seems to account for the 
fact which Pomeroy says was sv inconsistent — that 
detinue was an action ex contractu, while replevin was 
one ex delicto—for the original taking in the case of 
detinue was regarded by presumption of law as imply- 
ing a contract. 

The action of trover was invented later to cover 
cases where damages only were claimed for property 
wrongfully gotten and retained, and was in reality, as 
we have said, a species of trespass on the case. It was 
at first brought where goods had been lost, and the 
finder had refused to deliver up possession of them; 
but by a fiction, as we sball see ina moment, it was 
afterward extensively applied where the loss and sub- 
sequent finding of the goods were presumed. 

From the reading of the statute of Edw. I, it might 
at first be supposed that there was no opportunity or 
need for any immediate further equitable means of 
enforcing justice, much less for a separate court. 

It is true that the statute of Edw. I was a great 
advance in our jurisprudence; but there still remained 
many reforms to be inaugurated before the modes of 
enforcing rights at common law would be complete. 
In no case could specific performance be adjudged; 
damages only could be given; there was no power 
at law to compel the discovery of facts resting only in 
the knowledge of the party defendant; and there 
could be no examination of parties to, or of persons 
directly interested in, the action, or of those whose 
testimony the events of the trial showed to be neces- 
sary for the ends of justice. 
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It is probable, however, that the demands of the 
times would subsequently have forced from parlia- 
ment some sweeping changes similar to the statute of 
Edw. I, had not Uses been introduced into Engand 
which were in direct contradiction to the principles 
and precedents of the common law, but which were so 
far demanded by the turbulent periods of the wars of 
the Roses, that the Masters of the Rolls granted the 
writ of subpoena returnable in the Court of Chancery, 
or to the Chancellor more properly, whereby the cestui 
que use might have an action against the feoffee to 
uses. 

Let us remember the mode of procedure at law, and 
we shall more readily appreciate What this innovation 
meant. Formerly, the complaint was made to the 
chancellor, who, after hearing the statements of the 
plaintiff, instead of inquiring into the merits of 
the action himself, issued what was termed an origi- 
nal writ, calling upon the defendant to answer the 
plaintiff's charge in a court of law, which then, after 
the issuing of the original writ, formerly necessary to 
the institution of every action, had sole jurisdiction of 
the parties. These writs, couched in certain fixed 
terms, in course of time had the effect of limiting the 
right of action itself, and where there was no writ to 
be found or devised there was no cause of action. 
Now, however, in the case of Uses, the chancellor him- 
self was to hear and decide the controversy. 

This innovation of Waltham was countenanced and 
followed as a precedent by subsequent chancellors, 
until, at the close of the life of Lord Nottingham 
(1673), a system of jurisprudence, separate from that 
of law, had been built up, as elaborate and comprehen- 
sive as the ingenuity and learning of man could make 
it. 

(To be continued.) 
—_—__>___—_ 


DELIVERY TO CONSIGNEE OF GOODS AT 
PLACK OTHER THAN DESTINATION. 
SUPREME COURT OF THE UNITED STATES — OCTO- 
BER TERM, 1876. 


SOUTHERN Express CoMPANY, plaintiff in error, v. 
Drxon. 


T., one of the firm of T. & R., delivered to an express com- 
pany at Greensboro, N. C., goods consigned to the firm 
of T. & R. at Columbia, 8.C., at the time informing the 
company that the goods were the eer of D. Sub- 
sequently, without the consent of D., the express com- 
pany delivered the goods at Greensboro upon the order 
of T. Held, that the company were liable to D. for the 
value of the goods. 

N error to the Circuit Court of the United States for 

the Southern District of Alabama. The facts ap- 
pear in the opinion. : 

Mr. Justice Hunt delivered the opinion of the 
court. 

The case in brief is this: The agent of the plaintiff 
Dickson, delivered to the express company at Greens- 
boro, North Carolina, fifty-two boxes of tobacco to be 
shipped to Columbia, South Carolina. The boxes 
were consigned to Trent & Rea at that place, and the 
delivery to the company for shipment was made by 
Trent, one of the said firm, who at the time informed 
the company that the tobacco was the property of the 
plaintiff. A written receipt was given by the company 
in the usual form. The boxes never left Greensboro, 
but were sold by Trent to one Mendenhall, without 
authority of the owner, and by the order of Trent 
were delivered to him by the company at Greensboro. 





The court charged the jury that, if they believed 
from the evidence that the tobacco was, at the time of 
its delivery to the defendant, the property of the plain- 
tiff, and that was known to the defendant or its agent, 
though by the receipt given for it Trent & Rea were 
the consignees thereof, and the defendant might law- 
fully deliver the said tobacco to the consignees at 
Columbia, South Carolina, the defendant was not au- 
thorized to deliver the same to the consignees, or either 
of them, or to any other person by the order of either 
of them, at Greensboro, North Carolina, the place of 
shipment, and such delivery at Greensboro, North 
Carolina, without the knowledge or consent ef the 
plaintiff, would not discharge the defendant from lia- 
bility therefor to the plaintiff. To which charge of 
the court the defendant then and there excepted. 

By various requests to charge the defendant pre- 
sented the point in different forms, but the question of 
law is clearly indicated by the charge given and the 
exception thereto. If the express company was justi- 
fied in delivering the property at the place of its in- 
tended shipment upon the order of Trent, it is not 
liable in this action. If not so justified, but if it was 
bound to transport and deliver as agreed in its receipt, 
or to deliver it to the owner, then it is liable, and the 
judgment should be affirmed. 

We are not called upon to question the proposition 
that a consignee of goods is for many purposes deemed 
to be the owner of them, and may maintain an action 
for their non-delivery. 1 Par. Ship. 269. In the case 
before us the proof was given, and the jury found that 
the goods did not belong to the consignees, but were 
the property of the shipper, and that this was known 
to the carrier. The question is, rather, where it is 
known that the goods are the property of the shipper, 
and have been shipped by him for delivery to the con- 
signees as his agents at a distant place, can the carrier 
deliver the goods to such consignees or to their order 
at another place, or without starting them on their 
journey? We think the rule is that where the con- 
signor is known to the carrier to be the owner, the 
carrier must be understood to contract with him only, 
for his interest, upon such terms as he dictates in re- 
gard to the delivery, and that the consignees are to be 
regarded simply as agents selected by him to receive 
the goods at a place indicated. Where he is an agent 
merely, the rule is different. This is illustrated by the 
case of Thompson v. Fargo, 49 N. Y. 185. Thompson 
had, as the agent of White, collected certain moneys 
belonging to White, and inclosing them ina package 
directed to White at Terre Haute, Indiana, sent the 
package from Decatur, in the same State, by the ex- 
presscompany. Various attempts were made to deliver 
the package to White, but he could not be found, and 
Thompson, the shipper, at length demanded the return 
to him of the package, and on refusal brought an ac- 
tion to recover its value. The Court of Appeals of 
New York held that the action could not be main- 
tained, saying that if the case had been one of a sale 
by the consignor with no directions from the consignee 
how to ship the goods, an action might have been sus- 
tained by him, as the title would remain in him, but 
when the consignor was the mere agent, having no in- 
terest in the property, but acting in pursuance of the 
orders of the owner in shipping the property, he could 
not maintain an action; that a delivery to him would 
be no defense to an action by the owner. The case of 
Duff v. Budd, 3 Brod. & B. 177, holds the same rule. 

The numerous cases cited by the plaintiff in error, 
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to the effect that any delivery to the consignee, which 
is good as between him and the carrier, is good against 
the consignor, are cases where the carrier has no notice 
of the ownership of the property other than that im- 
plied from the relation of the parties to each other as 
consignor and consignee. This gives to the consignee 
the implied ownership of the property, and hence jus- 
tifies the carrier in taking his direction as to the man- 
ner of delivery. In addition to those authorities, ref- 
erence may be had to Sweet v. Barney, 23 N. Y. 325, 
where a bank in the interior of New York sent by ex- 
press a package of money directed to ‘‘The People’s 
Bank, 173 Canal street, New York.”” The package was 
delivered to an agent of the People’s Bank at the office 
of the express company, and was stolen from such 
agent. The bank in the interior brought its action 
against the express company, and the question was 
whether the express company was authorized to deliver 
the package at any other place than 173 Canal street. 
The court held that as there was no notice to the ex- 
press company that the money was not the property of 
the People’s Bank, in the city of New York, nor any 
circumstances to weaken the presumption that the 
money belonged to that bank, any delivery that was 
good as to that bank discharged the carrier. 

Of the character mentioned is the case of L. & N. 
W.R. W. Co. v. Bartlett, 7 Norman & H. 400, which 
is much relied on by the plaintiff in error. The con- 
signee in that case was the purchaser of the wheat in 
question, and consequently any delivery to him, or his 
order, wherever it might be, would be a discharge to 
the carrier. 

The same fact existed in Mitchell v. Ede and others, 
ll Ad. & Ellis, 888. The plaintiff recovered the value 
of the sugars shipped from Jamaica, for the reason 
that under the circumstances stated he was held to be 
the owner of them. Upon the same principle is Foster 
v. Frampton, 6 B. & Cr. 107, where the goods were re- 
ceived from the carrier by the actual vendee, and it 
was held that the transitus was at an end. 

We do not perceive any,thing adverse to the principles 
we have stated in the learned opinion delivered by Ch. 
J. Shaw in Blanchard v. Paige, 8 Gray, 285, nor in Lee 
v. Kimball, 45 Me. 172, which holds that where a ven- 
dee of goods sells the same before reaching their desti- 
nation, the right of stoppage in transitu is ended. 

We base our judgment upon the bill of lading and 
its legal results, adopting the fifth point of the plain- 
tiff in error, that any antecedent agreement or under- 
standing was merged therein and extinguished 
thereby. The circumstances of the shipment, how 
and by whom made, and the knowledge of the owner- 
ship, were proved without objection. These circum- 
stances, and the bill of lading adopted and claimed by 
the plaintiff, and the point raised by the exception to 
the charge of the judge, present the question we have 
discussed and no other. 

The plaintiff in error now contends in his eleventh 
point that Dickson was not the owner of the tobacco. 
This point cannot be raised here. No request or ex- 
ception was made which involves the question. The 
ownership was assumed throughout the trial, in the 
charge of the ‘judge, not disputed in the requests to 
charge, and if a subject of doubt in any form, must be 
considered as settled by the verdict. The only sug- 
gestion of a denial of ownership is in the request to 
charge that if the tobacco was in the possession of 
Trent, as agent of Dickson, or otherwise, then the 
delivery to him or his order was lawful. To hold this 





to be a denial of the ownership of Dickson, or a claim 
of ownership by Trent, would go far beyond any rea- 
sonable construction. 

We see no error in the rulings at the trial, and are of 
the opinion that the judgment should be affirmed. It 


is so ordered. 
——__~>___—_———_ 


NOTES OF RECENT DECISIONS. 


Attorney, authority of: his duty to client. — An at- 
torney is not authorized to receive any thing but 
money for his client, and any agreement he may make 
with his defendant otherwise is a breach of duty, and 
not binding on his client. Sup. Ct., Tennessee, Dec., 
1876. Moses v. Marcrief (Tenn. L. R.). 

Criminal law: homicide: intention to kill in self- 
defense.— An intention to kill, if done in self-defense, 
does not make the killing murder in the first degree. If 
the prisoner was assaulted, and was actually in danger 
of great bodily harm, or if it reasonably appeared to 
him that he was, and the danger, either real or appar- 
ent, was so great that it could not be averted without 
taking the life of his assailant, he would be excusable, 
under the law of self-defense, in doing so, in order to 
save his own life oravert great bodily harm. Sup. Ct., 
Pennsylvania, May 10, 1877. Pistorious v. Common- 
wealth. 

Criminal law: sentence for successive terms.— Where 
a prisoner has been convicted on three several informa- 
tions in the police court, and sentenced to be impris- 
oned three several terms of one hundred and eighty 
days each without any specification as to the time of 
beginning or ending of the two last terms of impris- 
onment, it was held that he could not be imprisoned 
for a period exceeding that of a single sentence. It is 
now well settled that in acriminal case there is no 
error in a judgment making one term of imprisonment 
commence when another terminates; but this should 
form part of the judgment. Sup. Ct., District Co- 
lumbia. In re Jackson (Wash. L. Rep.). 

Criminal law: forgery: pleading: autrefois acquit — 
plea of, when sustainable.— Upon an indictment for 
forging the election returns of the township of A., a 
plea that the defendants had been tried and acquitted 
of forging the election returns of the township of B., 
in the same county, at the same election, is not good 
upon demurrer, even though there is an allegation in 
the plea that the offenses were one and the same. 
Although a demurrer to a plea admits the facts 
pleaded, and refers their legal sufficiency to the court, 
it does not admit allegations of the legal effect of the 
facts therein pleaded. Sup. Ct., Pennsylvania, May 
7, 1877. Commonwealth v. Trimmer (W. N. Cas.). 

Dower in partnership estate. — Property bought with 
partnership funds, and conveyed to partners, either 
by their individual names or by the partnership 
name, is charged in their hands with a trust for the 
benefit of the creditors of the partnership, and is con- 
sidered as part of the partnership stock, so far as is 
necessary for the payment of the debts of the part- 
nership, and the widow of a partner is not endowed 
in such estate. Sup. Ct., Missouri, April, 1877. Wiil- 
ard v. Brown. 

Easement: ancient lights: vendor and vendee.— The 
principle of the common law, that the right to the 
easement of light and air passing over another’s land 
through ancient windows may be acquired by posses- 
sion and use, is not applicable to this country, and is 
rejected by the current of American authority. Where 
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an executrix sold a half lot of land, with a tenement 
thereon, having windows opening upon the other half 
lot, and bought the other half herself at the same sale, 
she will be estopped from obstructing the passage of 
light and air through such windows, if those windows 
were necessary to the admission of sufficient light and 
air for the reasonable enjoyment of the tenement 
which she sold; aliter if sufficient light and air can be 
derived from other windows opened, or which could 
conveniently be opened elsewhere in the tenement to 
make the rooms reasonably useful and enjoyable. 
Sup. Ct., Georgia, May 5, 1877. Turner v. Chatham. 

Executors and administrators: settlement of estate of 
decedent: priority given to debts due United States: 
charges on estate: expenses of last illness: expenses of 
administration.—The priority given to the United 
States by section 3,466 of the Revised Statutes in the 
case of insolvent debtors, is not alien upon the prop- 
erty of the insolvents in the hands of the assignee or 
administrator, but only a right to a priority of pay- 
ment out of the proceeds of such property after notice 
of the claim. Taxes and funeral charges are not 
“debts due from the deceased’ within the meaning 
of section 3,466 swpra, but charges imposed thereon 
by the law of the State, which the administrator is 
bound to discharge before satisfying any claim of the 
United States as creditor of the deceased. Expenses 
of last illness are a ‘“‘debt due from the deceased,”’ 
and under section 3,466 swpra, a debt due the United 
States is to be preferred to it, but if duly paid by the 
administrator without notice of the claim of the 
United States, the priority of the latter is lost. The 
priority of the United States only extends to the net 
proceeds of the property of the deceased, and, there- 
fore, the necessary expenses of the administration are 
first to be paid; but this does not include the costs 
and expenses of defending an action like this, where 
the claim was prima facie just, and ought to have been 
allowed. U. 8. Cire. Ct., Oregon. United States v. 
Eggleston. 

Husband and wife: equitable right of wife in mort- 
yaged lands of husband.—A wife, who has mortgaged her 
individual interest in her husband’s lands to secure 
his individual debt, has an equitable right to require 
that her interest shall not be sold, if her husband's 
interest will sell for enough to satisfy the debt. The 
wife’s inchoate right in her husband’s lands, contin- 
gent upon his death, or the extinguishment of his title 
by judicial sale, the courts will properly guard and 
protect, Act of March 11, 1875 (1 R. S. 1876, 554), con- 
strued. U.S. Circ. Ct., Indiana, May, 1877. Thames 
Loan & T'. Co. v. Julian (Cent. L. J.). 

Laborer: civil engineer not under railroad lien laws.— 
A civil engineer employed in the construction of a 
railroad is not a workman or laborer under the resolu- 
tion of 2lst January, 1843 (P. L. 367), and is not there- 
fore entitled under the Act of 4th of April, 1862 (P. L. 
235), to a lien upon the property of the railroad for the 
value of his services. Sup. Ct., Pennsylvania, May 7, 
1877. Penn. & Del. R. R. Co. v, Luffer (W. N. Cas.). 

Municipal corporation: liability for loss caused by 
want of diligence in performing corporate duties.—A 
municipal corporation is liable for damages resulting 
to a person from its want of proper care, skill and dil- 
igence in the performance of a corporate ministerial 
duty, such as the duty of constructing sewers. In this 
case the unnecessary obstruction of streets leading to 
plaintiff's store, in the construction of a sewer, caused 
a loss of business which was held to give a good ground 





of action. Sup. Ct., Minnesota, March 20, 1877. Siin- 
mer v. City of St. Paul (N. W. Rep.). 

Railroad: failure to run train as advertised: liabil- 
ity to passenger.— Plaintiff resided ona railroad sev- 
eral miles distant from the place where he did busi- 
ness, and he was accustomed to ride to his business 
daily. He held a ticket sold him by the railroad com- 
pany entitling him to ride on any of its trains between 
the places of his residence and business. On a day 
when it was necessary for him to travel to his place of 
business by a train advertised to leave ata certain 
time, the train did not go and he was unable to travel 
to his place of business and do business awaiting him 
there. No valid reason was shown for the failure of 
the train to go on that day. Held, that the railway 
company were liable to plaintiff for the loss resulting 
to him from being unable to do his business on the day 
in question. Sup. Ct., Georgia, January, 1877. S. S. 
&S. R. R. Co. v. Bonand. 

Railroad: mechanics’ liens and mortgages, priority 
between.— Under the Iowa statute, mechanics and 
material men are entitled to a lien on railways for 
their work and labor. Such lien dates from the com- 
mencement of the building of the railway and is prior 
toa mortgage executed pending the building of the 
railway, and before the particular work was done, or 
materials furnished for which the lienis claimed. U. 
8. Cire. Ct., lowa, May, 1877. Tayloryv. B.C. R. & 
Minn. R. R. Vo., 4 Cent. L. J. 586. 

Will: construction of.—Testator devised his planta- 
tion to his daughter for the term of her natural life, 
and in case she should leave issue, then to such issue, 
their heirs and assigns, in fee simple; but in case she 
should have no issue, then to his grandson, his heirs 
and assigns, he, the grandson, to pay a certain sum to 
each of his brothers then living. Held, that the 
daughter took but a life estate, with a contingent re- 
mainder in the grandson; and that therefore the deed 
made by the daughter, to bar the estate tail, which she 
was supposed to have had, would not have the effect of 
destroying the contingent remainder, though a com- 
mon recovery, properly suffered, might have had that 
effect. Sup. Ct., Pennsylvania, March 28, 1877. Pierce’s 
Appeal. 

——____— 


COURT OF APPEALS ABSTRACT. 


CONSIDERATION. 


Effect of statement of, in deed: statement not proof of 
promise to pay.— The only effect of the statement of 
the consideration and its payment in a deed-poll, is to 
estop the grantor from alleging that the deed was 
without consideration. The consideration clause is 
open to explanation and may be varied by parol proof; 
but it is not evidence to prove any promise for pay- 
ment in the future, or that any sum is due or to 
become due thereafter. Order of general term grant- 
ing new trial reversed and of judgment upon report of 
referee affirmed. Hebbard v. Haughian. Opinion by 
Allen, J. 

[Decided June 5, 1877.] 


EQUITABLE JURISDICTION. 

1. Equitable action will not lie to set aside assessment 
of land for street improvement and sale of lands for non- 
payment thereof.— An assessment was made upon 
plaintiff's real estate in the city of Brooklyn, under 
the provisions of Laws of 1869, chap. 383, for the cost 
of widening and improving Third street, in that city. 
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The assessment not being paid, the real estate was 
sold for the non-payment, and was bid off by one 
Mahoney. Plaintiff then brought this action against 
the city of Brooklyn, Mahoney and other, to set aside 
the sale, and for a perpetual injunction restraining 
the giving or receiving of a deed, and asking that the 
assessment be canceled and the apportionment de- 
clared void. Held, that such action would not lie 
against the city of Brooklyn. Affirming judgment 
below. Guest v. City of Brooklyn et al. Opinion by 
Church, C. J. 

2. Proceedings of municipal body not reviewable in 
equity.— An action in equity will not lie to review the 
proceedings of municipal bodies and officers, or to cor- 
rect irregularities and errors which may have been 
committed by it. The plaintiff in this case must seek 
his remedy by appeal to the Supreme Court, under the 
act mentioned (Laws 1869, chap. 383), or if that was 
not exclusive, by a common-law certiorari. Ib. 

8. Proceedings of subordinate tribunals and public 
bodies in regard to street improvements not reviewable in 
equity: action to review maintainable on no grouwnd.— 
There is no recognized head of equitable jurisdiction 
for reviewing directly the proceedings of subordinate 
tribunals and officers in laying out, improving or open- 
ing streets and avenues, or in laying assessments and 
taxes therefor, nor to correct errors therein, or to mod- 
ify or vacate assessments imposed. Neither is an action 
maintainable on the ground of apprehended injury, for 
the case does not form an exception to the rule that 
a party must wait until his rights have been actually 
interfered with, before he can implead another from 
whom he anticipates injury, for the reason either (1) 
that it would prevent a multiplicity of actions, or 
(2) that it will prevent injury to the freehold, or (3) 
that it will remove a cloud from the title. Ib. 
(Decided May 22, 1877. Reported below, 8 Hun, 97.] 


INFANCY. 


1. Infant repudiating contract of sale need not return 
purchase-money received, if unable.—An infant sold 
land owned by him for $400, which sum he squandered 
while under age. After becoming of age he sought to 
rescind the contract, but was unable to restore the $400. 
Held, that it was not necessary for him to restore the 
$400, if unable to do so, but might repudiate the con- 
tract and take back the land without doing so. Judg- 
ment below affirmed. Green v. Green. Opinion by 
Church, C. J. 

2. Acquiescence does not constitute ratification.—Mere 
acquiescence in the contract of sale for three years 
after arriving at age, without any affirmative act, held 
not a ratification. An entry made by defendant for 
the purpose of disaffirming the contract, with notice of 
such intention, held sufficient to entitle him to recover. 
(Decided May 22, 1877. Reported below, 7 Hun, 492.] 


MECHANICS’ LIEN. 


1. Laws of 1862, chap. 478: row of houses for same 
owner considered one building under law.—The plaintiff 
furnished materials for thirty houses, erected by de- 
fendant. Fifteen houses were built in one row and fif- 
teen in another. The materials were furnished for the 
houses indiscriminately, no separate account being 
kept. Plaintiff filed a lien, under Laws 1862, chap. 478, 
upon all the houses, and commenced this action to 
foreclose it. After its commencement, in considera- 
tion of $500 paid by the owners of fifteen of the houses 





forming one row, who had purchased them from de- 
fendant, which was more than the value of plaintiffs 
materials going into such fifteen houses, plaintiff re- 
leased such houses, and the $500 was deducted from 
plaintiff's claims, and he sought only to enforce his 
lien upon the fifteen remaining houses. Held, that 
for the purpose of the lien the fifteen houses forming 
a row, being contiguous and erected and owned by one 
individual, could be treated as a single building, and a 
lien for materials used indiscriminately thereon could 
be filed. Judgment below affirmed. Hall v. Sheehan. 
Opinion by Earl, J. 

2. Service of notice of lien on owner of buildings not 
necessary to create lien.—No notice of the lien was 
served upon the defendant, who was owner of the 
buildings until the commencement of the action of 
foreclosure, when it was served with the summons and 
complaint. Held, that under the statute (Laws 1862, 
chap. 478, § 1) the lien is created by the filing of the 
notice, and that the lien takes effect from then. The 
provision in section 3 of the act that ‘ta copy of the 
notice shall be served on said owner,”’ etc., has refer- 
ence only to the prevention of payments by him to 
contractors and others, and a failure to serve notice 
does not affect the validity of the lien except as against 
such payments. Ib. 

[Decided April 17, 1877.] 


PRACTICE. 


On appeal: numerous exceptions: duty of cownsel.— 
Where counsel in their briefs ask the court to pass on 
numerous exceptions to rulings upon evidence (in this 
case upwards of 130 in number), referring to them only 
by the folios in the appeal book where they are found, 
the court cannot state its conclusions in reference to 
such exceptions and the reasons therefor. The counsel 
should aid the court by selecting the exceptions upon 
which he relies, and state tersely in his brief the 
grounds of his claim to have them sustained. Heb- 
bard v. Haughian. Opinion by Allen, J. 

(Decided June 3, 1877.] 


PRIVILEGED COMMUNICATION. 


Knowledge coming to attorney.— Knowledge ac- 
quired by an attorney in the transaction of business 
between the parties to an action, and not communi- 
cated to him as an attorney to enable him to perform 
his duties to a client, held not within the class of 
privileged communications. Hebbard v. Haughian. 
Opinion by Allen, J. 

(Decided June 5, 1877.] 


REAL ESTATE. 


Title by possession sufficient to sustain action against 
adverse claimant: possession sufficient to establish title 
against intruder.— Plaintiff, who had taken possession 
of lands under a deed which gave her no title, and 
kept such possession three years, held, to be entitled 
thereby to maintain an action against defendants, who 
asserted a right of ownership, to compel them to show 
their title. Held, also,that the establishment by defend- 
ants of the fact that they were in possession of the 
lands long before plaintiff entered thereon, was suffi- 
cient to establish their title against plaintiff and over- 
come her possessory title. Possession is sufficient to 
answer the claim of an intruder. Judgment affirmed. 
Ford vy. Belmont. Opinion by Rapallo, J. 

[Decided May 22, 1877.] 
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ons — 
REFERENCE. 


1. Finding by referee of negligence as conclusion of 
law: effect of.—The referee, before whom an action 
against defendant for negligently setting fire to plain- 
tiffs lands by the burning of a fallow upon his own 
lands, instead of finding that defendant was negli- 
gent asa matter of fact, made special findings of the 
circumstances attending the burning, and from these 
circumstances found, as a conclusion of law, that de- 
fendant was guilty of negligence. Held, that if there 
was evidence sufficient to sustain a finding that the 
defendant was negligent, the manner in which the 
referee stated his conclusion would not authorize this 
court to reverse the conclusion of the referee, and de- 
cide as a question of law whether upon the facts found 
the defendant was negligent. Judgment below af- 
firmed. Hays v. Miller. Opinion by Rapallo, J. 
(Earle and Miller dissent.) 

2. Negligence usually question of fact.— Negligence 
is usually a question of fact, and is especially so when- 
ever the act is such a one as that men of ordinary pru- 
dence would differ as to its character under the cir- 
cumstances of the case. Ib. 

3. Practice — when facts not reviewed by Court of Ap- 
peals.—It is only when the judgment is reversed by 
the court below on questions of fact, that this court is 
authorized to review the facts. Ib. 

[Decided June 12. Reported below, 6 Hun, 320.] 


SHIPPING. 


1. Colliston: negligence in anchoring small boat.— 
While the anchoring of a vessel at an unsafe and im- 
proper place is a negligent act, and if a proximate 
cause of injury by being run into, will prevent a re- 
covery for loss of the vessel or personal injury of those 
in charge of her, in the absence of statutory or other 
regulation on the subject, the court cannot determine 
as a matter of law that a particular place of anchorage 
is unsafe and improper. Judgment below affirmed. 
Lambert v. Staten Island Railway Co. Opinion by An- 
drews, J. 

2. Anchoring in track of ferry boats not negligence 
per se.— A sail boat was anchored in the customary 
track of the boats of aferry line. This track varied 
from three hundred to five hundred feet in width. 
Held, that the ferry boats had no exclusive right to the 
track, and the anchoring of the sail boat, with a light 
set, in this track, was not negligence per se. Ib. 

8. Failure to carry light not conclusive evidence of neg- 
ligence.—The mere fact that a vessel injured by a col- 
lision in the night time did not, at the time, carry or 
exhibit the lights required by the act of Congress, is 
not conclusive evidence of negligence, but it would be 
prima facie evidence of it. Ib. 

4. Meaning of word “ vessel” — does not include small 
boats.— The word “ vessel,’”’ used in the regulations of 
the harbor masters of New York, made under the au- 
thority of Laws of 1862, chap. 487, and in common par- 
lance, does not include small row boats or sail boats, 
neither does the provision of the Revised Statutes, 
part 1, chap. 20, tit. 10, § 12, as amended, Laws 1829, 
chap. 314, as to lights in vessels at anchor, apply to 
small, undecked, open sail boats. The only regula- 
tion as to open boats is that of the United States stat- 
utes (U. 8. Rev. Stat. 822, rule 13), which provides that 
“open boats at anchor shall exhibit a bright, white 
light.” 

(Decided June 5, 1877.] 





REFERENCE OF ACTION INVOLVING CLAIM 
FOR LEGAL SERVICES — APPEALABLE 
ORDER. 


NEW YORK COURT OF APPEALS, JUNE, 1877. 


MARTIN v. Winpsor Hotei Company. 


The Court of Appeals will not review a decision of the 
General Term, granting orrefusing a aiscretionary order. 
But an appeal ties from the Special to the General Term 
in respect to a discretionary order affecting a matter of 
substance. 

An order of the Special Term granted a reference in an 
action by a lawyer for services. The General Term 
reversed the decision, holding that the case ought not 
to be referred to a lawyer. Held, that the order was not 
appealable to the Court of Appeals. 


PPEAL from an order of the General Term of the 
Supreme Court in the First Department, reversing 
an order of the Special Term granting a reference. 

This action was brought to recover some $60,000 for 
services as an attorney and counselor, from September, 
1873, to the close of the year 1874. A reference was 
ordered by the Special Term to try and determine 
the issues. The General Term, in reversing the order, 
delivered this opinion on the 21st ult. : 

Davis, P. J. ‘*There is no fixed rule which pre- 
vents the reference of an attorney’s accounts for 
services to another attorney; and yet courts should be 
careful to avoid referring such cases to members of the 
same profession, when there appears upon the face of 
the claim good reason to suppose that the client’s 
resistance on the ground of exorbitance and oppres- 
sion may prove to be well founded. It is not because 
such referees will not do equal or full justice to the 
parties, but because of a general impression that on 
question of compensation for legal services lawyers 
may not be—sometimes are not —unprejudiced in 
determining values. A physician is not chosen as a 
referee on physicians’ accounts; nor are clergymen 
when a pastor sues for the value of his services; and 
so also, as to all other trades and professions, and in 
the popular mind it is, not without some show of 
reason, thought invidious, that lawyers only should be 
selected to determine the claims of lawyers. It is 
better for the profession and for the courts that this 
should not be so, and the honor and well being of the 
profession requires that lawyers should not be thought 
to shrink from an examination of their charges by a 
jury, enlightened by the opinions of other lawyers as 
witnesses, and by the instructions of the courts.” 

CuurcH, C.J. It is conceded that the action is 
referable under the statute, and whether it should be 
referred or not was discretionary with the court below, 
and the order is not, therefore, appealable to this 
court. The point insisted upon is, that the order was 
not appealable to the General Term. Section 349 of 
the Code provides, among other things, that an order 
is appealable from the Special to the General Term 
‘when it involves the merits of the action or some 
part thereof or affects a substantial right.’ The ques- 
tion is, whether this order affects a substantial right. 
It is claimed that a substantial right within the mean- 
ing of the Code is an absolute legal right, and that a 
matter which is discretionary is not a substantial 
right, and hence not appealable to the General Term. 
There are judicial expressions made during the earlier 
period of the Code which favor this view, but it is an 
erroneous construction, and it has been settled that 
the General Term may review orders that affect sub- 
stantial rights, although discretionary. Denio, J., in 
29 N. Y. 418, in defining a substantial right, distin- 
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guished it from a merely formal matter or rigbt. It is 
only necessary that the order to be appealable must 
affect a substantial interest—a matter of substance 
and not of mere form, and it may be such an order 
and yet be discretionary. The Code in section 11, sub- 
division 4, recognizes that an order affecting a substan- 
tial right may be discretionary by providing that an 
appeal will lie to the Court of Appeals in certain cases 
from an order affecting a substantial right ‘ not involv- 
ing any question of discretion.’ It has been urged 
that as the Court of Appeals will not review a discre- 
tionary order, the third subdivision of the eleventh 
section providing for an appeal to that court from a 
final order in a special proceeding ‘ affecting a substan- 
tial right’ without the qualifying words employed in 
subdivision 4, above quoted, the General Term has, 
therefore, no power to review a discretionary order 
under section 349, where the same words are used. 
The answer to this is that the Court of Appeals re- 
frains from reviewing such orders, when discretionary, 
not from any prohibition implied by the words ‘sub- 
stantial right,’ but from the constitution and functions 
of the court, as an appellate tribunal restricted toa 
review of questions of law only, while the General 
and Special Terms of the Supreme Court are but differ- 
ent parts of the same court, of equal original jurisdic- 
tion, and the former can review and currect orders 
made by the latter, whether discretionary or not, 
provided they affect matters of substance. (Howell v. 
Mills, 53 N. Y. 322.) The question involved below was 
a right to atrial by jury or referee, and whether the 
parties should have the controversy determined by one 
tribunal or the other was a matter of substance, and 
hence appealable, although the court had power, in the 
exercise of its discretion, to order either mode of trial. 
The constitution of the tribunal, the mode of trial, 
the effect of the verdict and the mode and grounds of 
review are entirely unlike and affect substantial inter- 
ests of the parties to the action. The constitution has 
protected the rights of trial by jury in a certain class 
of cases, and, as to others, the statute permits a refer- 
ence. A reference is not an absolute right in any case. 
Whether the court will exercise the power conferred 
of referring any action which the statute authorizes 
to be referred depends upon all the circumstances of 
the case, and the exercise of the power in a given case 
is clearly reviewable by the General Term, but not by 
this court. The appeal to this court must, therefore, 
be dismissed.” 
—_—__>—_——— 
SALE OF LIFE INSURANCE POLICY. 


SUPREME COURT OF KANSAS, 


T's Missournr VALLEY Lire INSURANCE COMPANY 
v. STURGES. 
(Decided May 10, 1877.) 


A person who has no interest in another’s life cannot pur- 
chase or take by assignment an insurance policy on such 
life. Such a thing would be clearly against public policy 
and is not authorized by law.* 


)RROR from Labette county. The opinion of the 
court was delivered by VALENTINE, J. 
T. A. Hurd, Attorney for plaintiff in error. 
Alex. H. Ayres, Attorney for defendant in error. 
The only question involved in this case is, whether 
the defendant in error, plaintiff below, has a right to 





* See contra, Clark v. Allen, ante, p. 409. 





recover on a certain life insurance policy. That the 
policy was valid when issued, and that the insured is 
dead, are facts admitted by the insurance company; 
but still the company claim that the plaintiff cannot 
recover: First, because the policy was forfeited prior 
to the death of the insured, for non-payment of pre- 
miums; and second, because the plaintiff has no legal 
or valid interest in said insurance policy. We shall 
assume that said policy was not forfeited (and such 
would probably be our decision if we were to decide 
the question), and shall proceed at once to the consid- 
eration of the other question. The facts of the case, 
so far as it is necessary to state them, are substanti- 
ally as follows: On March 16, 1870, Enoch Haynes pro- 
cured from the present defendant an insurance policy 
on his own life, for the sum of $2,000. The premiums 
were made payable quarterly,on the 16th days of March, 
June, September and December of each year, during 
the continuance of said policy, and the amount of each 
premium was $37.58. On May 8, 1872, Haynes assigned 
said policy to the present plaintiff, Arthur D. Sturges, 
who had no interest in the life of Haynes. The insur- 
ance company assented to said assignment. The plain- 
tiff, Sturges, afterward paid the premiums on said 
policy. On January 30, 1873, Haynes died, and Sturges 
then commenced this action against the insurance 
company to recover the amount of said insurance 
policy. Can he recover? We think not. Sturges 
never had any interest in the life of Haynes, but, on 
the contrary, his whole interest, after said assignment, 
was in the death of Haynes. Each year that Haynes 
lived, Sturges was compelled to pay out $150.32 with- 
out the slightest hope of ever receiving any thing in 
return therefor. He was compelled to pay that amount 
in order to preserve the life of his insurance policy, 
but no payment that he could make would ever in- 
crease the amount of the benefit which he expected 
finally to receive. The policy, in case of death, was 
worth just as much on the day of the assigument, as it 
ever could be afterward. If Haynes had died on the 
very day on which said assignment was made, the 
holder of the policy would have been entitled to 
receive just $2,000, and no payment of premiums 
for any length of time afterward could ever in- 
crease that amount. Nor was Haynes bound to ever 
refund any thing to Sturges. And nothing that Haynes 
might ever earn or own or receive could ever possibly 
go to Sturges. Sturges was not dependent upon 
Haynes for any support, nor was he his heir or devisee 
or legatee. Nor was there even the slightest tie of 
kindred or relationship or even of friendship binding 
them together and making it desirable to Sturges for 
Haynes to live. Sturges, in fact, had no interest in 
Haynes, except that Haynes should die. And as soon 
as that event should take place, Sturges expected to 
receive from the insurance company the sum of $2,000; 
and, of course, all his expenditures on said policy and 
on Haynes’ life would then cease. Hence, it will be 
preceived that Sturges, after said assignment, had a 
vast interest in procuring the death of Haynes, but had 
no interest whatever in preserving his life. Haynes’ 
life cost Sturges $150.32 each year, without the slightest 
benefit in return, while Haynes’ death would be worth 
to Sturges $2,000, without the slightest loss or inconve- 
nienee whatever. Now, can such a state of things be 
tolerated by the laws of any civilized country? All 
insurance is in its nature a kind of wagering specula- 
tion. In the present case, the insurance contract was 
in the nature of a bet, for each year, of $150.32 against 
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$2,000, (less the $150.32 paid as premiums), that the in- 
sured would not die within the year. Or, more strictly 
speaking, it was in the nature of a bet, for each three 
months, of $37.58 against $2,000 (less the $387.58 paid 
as a premium), that the insured would not die within 
the three months. Where such contracts are asso- 
ciated with beneficent and modifying circumstances 
(as many insurance contracts are supposed to be), mak- 
ing them beneficial to society, they are generally 
upheld, notwithstanding their wagering characteris- 
tics. But where they are not associated with any such 
beneficent or modifying circumstances, but are left 
wholly in their own naked deformity as merely wager- 
ing contracts, they fall under the same merited inter- 
diction as other wagering contracts. And above all 
wagering contracts, those concerning the lives of hu- 
man beings should receive the strongest, the most 
emphatic, and the most persistent condemnation. This 
is just what the present insurance policy was, in the 
hands of Sturges —a mere wagering contract upon the 
life of Haynes. And if said assigument from Haynes 
to Sturges were to be upheld as valid under the law, it 
would be virtually saying that the law authorizes mere 
wagering speculations — mere mercenary traffic con- 
cerning human life; and it would be opening the door 
wide and inviting to enter the most shocking of all 
human crimes. If any person should desire to know 
what men may do where they are strongly interested 
in procuring the death of another person for the pur- 
pose of obtaining the benefit of a life insurance policy, 
he may read the case of The State of Kansas v. Winner, 
17 Kan. 298, 300. While it was strongly to the interest 
of Sturges that Haynes should die, yet there is noth- 
ing in the record that shows that Sturges, in fact, did 
desire the death of Haynes. But whether he did or 
not, the principles governing the case are the same. 

In the case of Ruse v. The M. B. L. Ins. Co., 2 N. 
Y. 516, it is said, that ‘‘a policy obtained by a party 
who has no interest in the subject of insurance, is a 
mere wager policy ’’ (page 523); and “ policies without 
interest, upon lives, are more pernicious and danger- 
ous than any other class of wager policies, because 
temptations to tamper with life are more mischievous 
than incitements to mere pecuniary frauds ”’ (page 526). 
Mr. May says, in his work on Insurance, that ‘all the 
objections that exist against issuing a policy to one 
upon the life of another, in whose life the former has 
no insurable interest, exist against his holding such 
policy by mere purchase and assignment from another. 
In either case the ho!der of such policy is interested 
in the death, rather than the life, of the insured. The 
policy of the law forbids such speculations based on 
the continuance of human life. It will not upholda 
practice which incites danger to life, and it substan- 
tially declares that no one shall have any claim under 
a policy upon the life of another, in whose life he had 
no insurable interest at the time he acquired the policy, 
whether the policy be issued to him directly from the 
insurer, or whether he acquires the policy by purchase 
and assignment from another. If he may purchase a 
policy on the life of another, in whose life he has no 
interest, as a mere speculation, the door is open to the 
same practice of gambling, and the same temptation 
is held out to the purchaser of the policy to bring 
about the event insured against, as if the policy had 
been issued directly. It is, in fact, an attempt to do 
indirectly what the law will not permit to be done 
directly."" May on Ins., § 398. See, alsc, State of 
Kansas v. Winner, 17 Kan. 298, 300. 





There are a large number of cases holding that, in 
order to enable any person to procure an insurance 
policy on the life of another, such person must have 
an insurable interest in the life of such other; and it 
has even been held that such interest must, in some 
sense, be pecuniary, and not founded merely upon re- 
lationship. Guardian Mutual Life Ins. Co. v. Hogan, 
Supreme Court of Illinois, June 30, 1876, 8 Chicago 
Leg. News, 382. In this case the policy was issued to 
John Hogan on his own life, for the benefit of his son, 
Patrick Hogan, who had no pecuniary interest in his 
father’s life, and it was, therefore, held that the son 
had noinsurable interest in his father’s life, and there- 
fore that he could not recover on the policy after his 
father’s death. 

The case of the Franklin Ins. Co. v. Hazzard, 41 Ind. 
116, is identical with the case at bar in all its essential 
particulars. In that case Cone procured an insurance 
policy on his own life, and then, with the consent of 
the company, assigned said policy to Hazzard, who had 
no interest in Cone’s life. The court held that Haz- 
zard could not recover on the policy after Cone’s death. 
See, also, Franklin Ins. Co. v. Leften, decided by the 
Supreme Court of Indiana in 1876. 

In the present case we think, that, as Sturges had 
no insurable interest in the life of Haynes, he there- 
fore could not purchase, or take by assignment, any 
interest in the said insurance policy issued to Haynes. 
That such a thing would be most clearly against the 
most obvious rules of public policy, and, therefore, not 
to be tolerated by iaw; and as he could not take any 
interest in said insurance policy, he, therefore, cannot 
recover inthis action. Therefore the judgment of the 
court below must be reversed, and cause remanded 
for further proceedings in accordance with this 
opinion. Horton, C. J.,concurring. Brewer, J., dis- 
senting. 

—_—-_—___ 


HOMESTEAD EXEMPTIONS. 


SUPREME COURT OF MICHIGAN, APRIL, 1877. 


BARBER V. RORABACK. 


Under a homestead exemption of forty acres, if outside 
of a town, or, if inside, of a lot worth not more than 
$1,500, it is held that a subsisting right to the forty- 
acre a et is not changed by the extension of 
municipal limits to include the land. 


OOLEY, C.J. This suit involves the question of 
a homestead right. It is a suit to foreclose a 
mortgage on forty-six acres of land which the defend- 
ants have for nearly twenty years cultivated as a farm 
and occupied as a homestead. Until 1871 the land was 
outside the corporate limits of the village of Eaton 
Rapids, but those limits were extended in 1871, to in- 
clude it. The land, however, is still occupied as a 
farm, and the value does not exceed $1,500. In the 
same year that the corporate limits were extended, 
but afterward, the mortgage was given by James E. 
Roraback for money borrowed; his wife, the other 
defendant, not signing it. Under these circumstances 
it is conceded that the mortgage is void as to the 
homestead legally claimable by defendants, and the 
question in controversy is, how much that home- 
stead is. 

The constitution provides that ‘‘ Every homestead 
of not exceeding forty acres of land, and the dwelling- 
house thereon, and the appurtenances, to be selected by 
the owner thereof, and not included in any town plot, 
city or village, or instead thereof, at the option of the 
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owner, any lot in any city, village or recorded town 
plot, or such parts of lots as shall be equal thereto, 
and the dwelling-house thereon and its appurtenances, 
owned and occupied by any resident of the State, not 
exceeding in value fifteen hundred dollars, shall be ex- 
empt,” etc. It is not disputed that defendants were 
entitled to claim forty acres of this land as an exempt 
homestead prior to the extension of the village limits, 
but it is insisted that since the extension the right of 
exemption is limited to the equivalent of a town lot 
according to the recorded plat. This is the point in 
dispute between the parties. 

In Wisconsin it has been decided that under circum- 
stances like those here stated, the debtor is entitled 
only to a town homestead. Bull v. Conroe, 13 Wis. 
233. See Parker v. King, 16 id. 228. But in the same 
State it is held that homestead Jaws must be liberally 
construed. Weisbrod v. Daenicke, 36 id. 73; Jarvais v. 
Moe, 38 id. 440, and cases cited. This is a very proper 
rule of construction when the benevolent purpose of 
the statute is had in view, and it has been adopted by 
other courts. Deere v. Chapman, 2 Ill. 610; Webster 
v. Orne, 45 Vt. 40-42; and see Beecher v. Baldy, 7 Mich. 
488. 

In Iowa the conclusion is that an extension of town 
limits, soas to bring in a county homestead, cannot 
deprive the debtor of his right to the full exemption 
as it existed before. Finley v. Dietrick, 12 Iowa, 516. 
In Texas the same ruling has been made. Nolan v. 
Reed, 38 Tex. 425; Clark v. Nolan, id. 416. The right 
once acquired seems to be regarded in that State as a 
vested right. Bassett v. Messner, 30 Tex. 604. And 
while it is not strictly that, it is certainly a valuable 
right which has been secured to the debtor for sub- 
stantial reasons of public policy as well as of individ- 
ual and family benefit; and an intention to modify it 
to the prejudice of the debtor by a statute having 
other purposes for its object is not lightly to be in- 
ferred. Weshould say that all implications must be 
against such an intention. Especially should this be 
so when the constitutional limitation of a homestead 
is restricted within limits so very moderate as those 
which are prescribed in this State. 

Our opinion is that the decree of the court below 
should have secured to the defendants the homestead 
they were entitled to before the village limits were ex- 
tended. As it did not do so, it must be reversed, with 
costs, and the record remanded for proceedings in 
conformity to this opinion. 

—_——__>——_—_——— 


RECENT AMERICAN DECISIONS. 


SUPREME COURT OF MICHIGAN—JANUARY AND 
APRIL TERM, 1877.* 
ASSIGNMENT. 

Of future wages.—An assignment of prospective 
wages by one in continuous employment at the time 
on piece-work, was held valid; and the employer could 
not be made a garnishee. Kane v. Clough, Jan., 1877. 

CORPORATIONS. 

1. When not concluded by certificate of officers.—A 
certificate by the treasurer of a corporation that it is 
indebted to a certain person in a specified sum for a 
balance of salary, is no evidence of such indebted- 
ness unless the treasurer has authority to make it as a 
corporate act. Nor does his position as “consulting 


* From abstracts furnished by Henry A. Chaney, Esq., 
Detroit, Michigan. 








director”’ imply a right to bind the corporation by 
such an admission. Kalamazoo Novelty Manuf’g Co. 
v. McAlister. 

2. Duties of officers: treaswrer.—The general duty of 
the treasurer of. a corporation is to collect, receive, 
hold and disburse the funds, and he cannot, without 
being specially empowered, settle and audit disputed 
claims for salaries for other agents of a grade similar 
to his own. Such duties belong to the board of di- 
rectors. Ib. 

CRIMINAL LAW. 

Curtilage.—A barn, fifteen yards from the house and 
separated from it by a public highway and from the 
highway by a barnyard, is not within the curtilage. 
Curkendall vy. People, Jan., 1877. 


DELIVERY. 

Of deed of lands.--A man executed a deed of land to 
his wife to delay a creditor, and it was understood that 
she was to use the land as occasion demanded to show 
ownership in herself. But the deed being left in the 
house within her reach, she took and had it recorded. 
Held, sufficient as a delivery. As courts cannot ad- 
just equities between wrong-doers, a bill’to cancel the 
deed was dismissed. Gage v. Gage, Jan., 1877. 

ESTOPPEL. 

Patent-right contract.—A patentee, after having agreed 
to allow a certain person to use the invention, sued out 
and served an injunction against him, but did not serve 
a subpoena with it. Held, that as it rested with the 
patentee to bring him into court, the patentee was 
estopped from denying the other’s right to sue for a 
breach of contract on any claim, that the latter might 
have had the ‘injunction dissolved by appearing in 
court and producing the contract. Sullings v. Good- 
year Dental Vulcanite Co. 

EVIDENCE. 

Introduction of corporate records.—In a suit against 
a corporation for salary, the jury were allowed, against 
objection, to take to their room the secretary’s book 
of records, of which three pages had been admitted 
in evidence, but under instruction to look only on a 
specified page. Held, error; the security against 
further examination was insufficient. Kalamazoo 
Noveliy Manuf’g Co. v. McAlister. 

FORECLOSURE. 

Deficiency on sale caused by mortgagee.—Mortgagees, 
who by their base representations, or otherwise, have 
created a deficiency on the foreclosure sale, e. g., by 
dissuading bidders, are estopped from basing any ad- 
ditional claim upon it. Janes v. Stewart. 

FRAUD. 

In sale: settlement.—A vendee, who had paid partly 
in his own money and partly in the obligations of a 
corporation, sued the vendor on the ground that he 
had fraudulently sold him property that was not his 
own. There was evidence of a settlement, which, ac- 
cording to the vendee, covered only so much as he had 
paid for with hisown money. Held, that a fraud is 
an entirety, and cannot be separated into two causes 
of action, at least where the transaction is single, 
with no reservation of rights, and that if he had set- 
tled at all it must have been for the whole claim. Al- 
lison v. Connor, Jan., 1877. 

LARCENY. 

1. Of baggage.— Under a statute that if one to whom 
delivery is made of property that may be the subject 
of larceny, embezzles or fraudulently converts it to 
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his own use, or secretes it with that intent, he shall be 
held to have committed larceny, the court sustained 
the conviction of a hotel-keeper to whom a guest had 
delivered the keys of her trunks, and who treated 
them as his own, having them deposited at a hotel in 
another town where he himself stopped soon after, and 
where they were detained for his hotel-bill People v. 
Husbands. 

2. Question for jury.—The question whether he be- 
lieved that he had alien on the trunks for the board 
of their owner, and therefore had a right to pledge 
them, bore on the question of criminal intent, and 


was for the jury. Ib. 
WILLS. 


Corporations may accept bequests.— Public corpora- 
tions may accept benevolent offerings that enable 
them to enlarge popular opportunities for culture 
without increasing popular burdens. So held in case 
of a bequest to a district board of school directors 
and their successors forever, in support of a district 
library. Maynard’s Will, April, 1877. 

—~__—_. 


BOOK NOTICES. 


BLATOCHFORD’S REPORTS—VOLUME XIII. 

at “the United Slates for the Second Circutt. By samuel 
latchford, Judge of the District Court of the United 
States for the Southern District of New York. Vol. 

XIII, New York: Baker, Voorhis & Co., 1877. 
HIS volume contains cases decided in the Circuit 
Court for the second circuit, during the terms held 
between February 1, 1875, and September 30, 1876, and 
two additional cases, one decided in 1865, and the 
other in 1870. An appendix contains the proceedings 
of the bar of New York city on the death of Judge 
Woodruff; a history of the case of Edward Lange 
against Judge Benedict, for false imprisonment; and 
the rules of the Circuit Court in the several districts 
where it sits, adopted since the issue of Volume XII of 
these reports. Among the cases of interest contained 
in this volume we notice these: Banks v. McDivitt, p. 
163. Plaintiff had published the *‘ Rules of Practice 
of the Supreme Court of New York” in 1871, and 
again in 1874 the ‘‘General Rules of Practice of the 
Courts of Record of New York.’’ Both these books 
were. copyrighted and both contained annotations. 
Defendant published in 1875'a book containing the 
rules of the courts for 1874. This book contained an- 
notations which were merely references to the decis- 
ions of the courts upon the rules. These references 
were partly copied from plaintiff's books and were 
partly the result of defendant’s own investigation. The 
court held that plaintiff's copyright was infringed. 
Kent v. Dawson Bank, p. 237. It is here held that an 
undertaking on the part of a bank to collect commer- 
cial paper is not merely an undertaking to select a 
suitable agent and transmit the paper to him to collect 
as agent of the owner, but is an undertaking to re- 
spond for any default of the agent selected. Miller v. 
Town of Berlin, p.245. It is held that when a munici- 
pal corporation has power under any circumstances to 
issue nogotiable securities a bona fide holder of them 
has a right to presume that they were issued under the 
circumstances which gave the requisite authority; and 
a bona fide purchaser of such bonds is not bound to 
look further where they on their face import a compli- 
ance with the law under which they were issued. 
United States v. Lawrence, p. 295. This case, where it 
is held that extradition proceedings do not by their 





nature secure to the person surrendered immunity 
from prosecution for offenses other than the one upon 
which the surrender was made, is famous from being 
the occasion of a misunderstanding between our gov- 
ernment and that of Great Britain in respect to extra- 
dition. Davis v. Mass. Mut. L. Ins. Co., p. 462. Here 
a policy of life insurance contained a clause providing 
that it should not take effect until the advance premium 
thereon should be paid, and that no agent should alter 
or change any condition of the policy or waive any for- 
feiture. S., who held the policy, was told by the agent 
that there was no hurry about paying the premium. S8. 
kept the policy and deed without paying the premium, 
It was held that the policy never took effect. Miller v 
Mayor of New York, p. 469. This was an action 
brought to restrain the building of the East River 
bridge from New York to Brooklyn on the ground 
that it would bea public nuisance. The court held 
that the bridge, being built in conformity with an act 
of congress sanctioned by legislation of the State 
of New York, could not be held to be a public nui- 
sance, and an injunction was refused. There are a 
number of interesting decisions, involving patent and 
bankruptcy questions, and several upon the now im- 
portant subject of removal of causes. These cases 
were heretofore noticed by us when decided. The 
cases are well reported, the volume has a good index 
and is well printed and bound. 


DuNLAP’s ABRIDGMENT OF ELEMENTARY LAW. 


Abri ent of Elementary Law, embodying the General 
Principles, Rules and Definitions of Law, together with 
the Common Maxims and Rules of Equity Jurispru- 
dence, as stated in the standard commentaries of the 
leading English and American authors ; embracing the 
subjects contained in a lar law course, collected 
and arranged so as to be more easil aounee by stu- 
dents, comprehended by justices, and readily reviewed 
by pours practitioners. B M. E. Dunlap, Counselor 
at Law. hird Edition. St. Louis: Soule, Thomas & 
Wentworth, 1877. 

This work is intended to assist the student who has 
already studied and read the usual elementary works. 
Its design seems to be rather to fasten and make cer- 
tain knowledge already acquired than to impart new 
facts. It contains brief statements of the general 
principles of law abridged from Blackstone’s Com- 
mentaries and the leading authors on Evidence, Con- 
tracts, Pleadings and Equity. In addition thereto are 
a number of extracts from writers upon the study of 
the law which are grouped under the title of ‘‘ Sugges- 
tions to students.’”’ The volume cannot fail to be of 
value to those for whose use it is intended. The state- 
ments of principle appear to be concise and accurate, 
and no unnecessary matter seems to be incorporated 
into the work. As an aid to the student preparing for 
his final examination we know of nothing that will 
help him more to fix and make clear the leading fea- 
tures of legal science. We think, however, that the 
book ought not to be used as a substitute for notes of 
elementary works taken by the student while going 
through his course as the author suggests it may be. 
There is no doubt that this compendium is more accu- 
rate than the notes which any student would be liable 
to make, and that being in print it is more easily read 
than writing; but the brief notes taken by any one 
convey to him far more than is embraced in the writ- 
ten words, while those made by another convey only 
what they on their face express. It is not what the 
memoranda of an individual state that make them 
useful to him, but what they suggest, and, so far as 
the law student is concerned, it is the discipline and 
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knowledge gained in making a brief statement of the 
leading principles set forth in the works he reads 
that is of value, rather than the finished work. For 
the purpose, however, first mentioned by us the book 
before us is useful, and we anticipate it will be much 
sought after by students at law about to finish their 
preparatory course. 
a 
COURT OF APPEALS DECISIONS. 
HE following decisions were handed down in the 
New York Court of Appeals on Tuesday, June 19, 
1877: 

Judgment affirmed, with costs— Reeder v. Sayre; 
Wood v. New York Central, etc., KR. R. Co.; Bigelow v. 
Benedict; Otis v. Williams; Robert Curry v. Powers; 
John Curry v. Powers.— Judgment affirmed, with 
costs as of June lst— Van Valkenburg v. American 
Popular Life Ins. Co.— Order affirmed, with costs — 
Hiller v. Burlington, etc., R. R. Co.— Order granting 
new trial affirmed and judgment absolute for plaintiff 
on stipulation, with costs — Markey v. Brewster.—— 
Appeal dismissed, with costs—In re Sage for a man- 
damus against the Lake Shore, etc., R. R. Co.— 
Orders reversed and application denied, with costs — 
In re New York Central, etc., R. R. Co. v. Rau.—— 
Order granting new trial reversed and judgment on 
report of referee affirmed, with costs — Nicholson v. 


Waful. 
—— a 


NOTES. 


PRACTICAL essay upon the subject of “ En- 
forcement of Judgments against Bankrupts,’’ 
from the pen of A. C. Freeman, Esq., the well known 
author of treatises on ‘“‘ Judgments,’ ‘*‘ Executions,” 
“ Cotenancy and Partition,” has just been issued from 
the press of the Central Law Journal. It is in pamph- 
let form, but entirely covers the subject, and refers to 
every case of value in respect to it that has yet been 
reported. The subject isa comparatively new one, but 
is of great practical importance and one which in some 
shape or other interests not only every lawyer but 
every business man in the country. The author has 
done it full justice and the publisher has seen that 
the mechanical part of the work was well done.— 
The Rights and Liabilities of Married Women under 
the Laws of Ohio was the subject of an essay recently 
read before the Cincinnati Bar Association by Jabez 
E. Stevenson, Esq., and which has been published in 
pamphlet form. It is a careful resume of the exist- 
ing law, and must prove of great value to practitioners 
in Ohio.——The argument of Hon. David McAdam 
against the Marine Court bill before His Excellency 
Governor Robinson is about thirty pages octavo in 
length, and presents very strongly the reasons ad- 
vanced why the bill should not receive the executive 
sanction. 


In Wallace’s Russia, just issued, a chapter is devoted 
to the new judicial system in that empire: It ap- 
pears that before the late reform (1864), the judicial 
organization had sunk to adepth of inefficiency and 
corruption difficult to describe, and that condition of 
affairs was readily accounted for. The judges were 
chosen by popular election; they were liable to be 
changed at short intervals; they were badly paid; 
they were for the most part poor landed proprietors, 
ignorant of the law; the procedure was entirely by 





writing. No wonder that there was a plentiful crop 
of injustice, extortion, bribery and corruption. The 
commission that inquired into the matter proposed 
that the judicial organization should be completely 
separated from all other branches of the administra- 
tion; that the most ample publicity, with trial by jury 
in criminal cases, should be introduced into the tri- 
bunals; that justice of peace courts should be created 
for petty affairs; and that the procedure in the or- 
dinary courts should be greatly simplified. Legisla- 
tion, founded on these principles, received the Impe- 
rial confirmation on November 20, 1864. Mr. Wallace 
expected that the new judicial organization, which 
looked well on paper, would be well-nigh worthless in 
reality; but he has found that the new institutions, 
though they have not yet had time to strike deep 
root, and are very far from being perfect, even in the 
human sense of the term, work on the whole remarka- 
bly well, and have already conferred immense benefit 
on the country. To be sure, the prior condition was 
so bad that any change could not fail to be an im- 
provement. The bench and bar are not yet in a satis- 
factory condition. In 1870, out of 227 judges 44 had 
never received a juridical education, and even some 
of the presidents had not passed through a school of 
law. Mr. Wallace says that the demand for trained 
jurists far exceeded the supply. That is, no doubt, a 
reason for having judges who are ignorant of the law; 
but that 227 men in some degree conversant with the 
law could not be found for the bench shows the back- 
ward state of Russian society. 


The English Council of Law Reporting has issued a 
report for the past year, which shows results highly 
satisfactory, especially to the reporters, who get a 
bonus, in addition to their salaries, amounting to 
£959. The Digest positively realized the sum of 
£4,395 18s.! The profit on the whole year amounted 
to £5,768 2s. 2d. The reserve fund for “‘future con- 
tingencies’’ is now raised to £5,000. The Law Times 
says: ‘* What these contingencies are we do not quite 
understand; and when the reporters have had a few 
more bonuses perhaps the council will think of the 
profession and reduce the annual subscription.’’-—— 
The New Zealand Jurist says that the first agreement 
for partition on record will be found in the 13th chap- 
ter of Genesis, where Abraham and Lot, being jointly 
seized in fee simple of the land round about Beth-el, 
agreed to take certain portions of the country in sev- 
eralty —Lot going one way and Abraham the other. 
Supposing that they had taken the land as devisees 
with a right of survivorship, would it be possible to 
doubt that they intended to dispose of the contingent 
interest? 

There is a block in the business of the court of last 
resort in Missouri, and the Bar Association of St. 
Louis are in trouble about it, as the condition of affairs 
is continually growing worse. In 1870, the Supreme 
Court disposed of 299 cases on its docket; in 1871, of 
326 cases; in 1872, 396 cases. To the close of 1872 the 
Supreme Court consisted of three judges. In 1873 the 
number was increased to five judges, and the five judges 
in that year disposed of 461 cases; in 1874 they dis- 
posed of 529 cases, and in 1875 of 427 cases, and last 
year they got through 316 cases. For the April term 
of the present year 850 cases were on the Supreme 
Court docket, awaiting a hearing. 
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CURRENT TOPICS. 


1 thirty days during which the governor had 

authority to act upon bills passed by the legis- 
lature within ten days of the close of the session, 
expired on the 23d inst. There were upwards of 
sixty-five enactments, which failed to receive his 
approval. In respect to a few of these, he gave 
his reasons for declining to approve, but as to the 
remainder he made no comments. A very large 
proportion of the legislative work which has thus 
become a nullity, had reference to private and local 
matters, and the statute book is none the worse for 
its absence. The same may be said of nearly all 
the bills designed to amend the general laws. 
These were as a rule passed to accommodate some 
private interest and were most of them ill consid- 
ered and hastily drawn. They were passed by the 
two houses because it was not seen that they would 
do any harm, and in each instance some one or two 
members were anxious to get the act through, be- 
cause it would please a friend who had more or less 
political influence. Among the bills of more than 
ordinary interest to the profession that were de- 
feated, was that relating to the New York Marine 
Court, and that adopting the last nine chapters of 
the Revised Code. The Marine Court bill is one 
concerning the advisability of which there was a 
considerable difference of opinion among members 
of the bar in New York city, and one in which 
those of us residing in other parts of the State had 
but little interest. There probably was a question 
whether the proposed law would effect any thing 
more than a change in the title of the court, and if 
that was all that would result, it is as well that it 
did not receive the governor’s signature. 


The same cannot be said in regard to the neglect 
to approve of the bill adopting the last nine chap- 
ters of the revised code. These chapters were be- 
lieved to be an essential part of the legislation regu- 
lating practice, most of which the governor saw fit 
to sanction. While there are very good reasons ad- 
vanced why no part of the new revision should be 
adopted, these reasons are valid only against the 
new revision as a whole, and not against the adop- 
tion of a part when the remainder has become law. 
As the law now stands we will have from September 
1st a code of procedure wanting in many particu- 

Vor. 15.— No. 26. 





lars; in just how many nobody will know until there 
is a practical experience in the matter. The par- 
ticulars wherein the code, as it will be, is defective, 
were supposed to be supplied by the remaining nine 
chapters, which will not become operative. The 
old practice is to a great extent done away with, but 
only a fragment of the new, which it was supposed 
would completely take its place, is adopted. This 
condition of the law regulating practice will per- 
plex the courts and annoy practitioners and litigants. 
Even a complete code gives great trouble and an- 
noyance during the first year of its operation; what 
a fragmentary one will do we hesitate to estimate. 
And the worst of this is that the bulk of this trouble 
and annoyance will fall upon the practicing lawyers. 
The popular idea is, that out of the technicalities 
of the law of practice the profession make their 
profit. But the reverse is the fact. With a simple, 
settled method of procedure litigation is made easy, 
and men do not hesitate to engage init. If the 
way is uncertain and the result doubtful, the law is 
not resorted to except in extreme cases, parties prefer- 
ring to suffer wrong rather than to endure the vex- 
ation of a protracted suit. The precise result of 
the governor’s action we cannot know until after the 
first of September, but we do not anticipate that it 
will be at all satisfactory. 


The newspapers have been filled during the past 
week with the controversy between Mr. Townsend, 
counsel for Wm. H. Tweed, and the Attorney-Gen- 
eral, in regard to the negotiations for Tweed’s re- 
lease, and the use made of a confession of Tweed, 
which was to be part of the consideration for release, 
and which was submitted to the Attorney-General 
during such negotiations. Mf. Townsend has writ- 
ten a long letter, in which he sets forth his side of 
the controversy, and that portion of the press which 
favors him has been making a great ado over it, 
and claiming that its statements should be taken 
pro confesso, because the Attorney-General did not 
answer it on the day of its publication. In this 
matter, as in all others where there is a dispute 
between individuals over a personal transaction 
between them, the only safe rule is not to jump at 
conclusions, but wait until both sides have an op- 
portunity to be fully heard. “ Audi alteram partem.” 


The act recently passed by the legislature in re- 
lation to assignments of the estates of debtors for 
the benefit of creditors (Laws of 1877, chap. 466), 
make some material changes in the law heretofore 
in existence. It repeals the statute of 1860 (chap. 
848), and the acts amendatory thereof, and substi- 
tutes its own provisions in their place. The old act 
has been the subject of much criticism from the 
circumstance that there was under it little control 
to be exercised over an assignee in the management 
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of his trust. ‘There were provisions regulating his 
duties, and if he violated such provisions, he and 
his sureties might be held liable, but the methods 
prescribed for enforcing such liability were of a 
nature that rendered them comparatively unavaila- 
ble. Under the new act the assignee is placed more 
directly within the control of the court, and credi- 
tors have greater rights than before. Any party in 
interest may, with leave of the court, bring action 
upon the assignee’s bond. Power is conferred upon 
the assignee, with the authority of the court, to 
arrange for a composition of the debts of the as- 
signor, and such composition is rendered possible 
with some creditors without the consent of other 
creditors. The proceedings had under the act are 
to be deemed for all purposes, including review by 
appeal or otherwise, to be proceedings had in the 
court as a court of general jurisdiction, and a trial 
of disputed claims by a referee or jury is author- 
ized, with power to the court or county judge, to 
award reasonable counsel fee and costs, and such 
court or judge is also authorized to make all neces- 
sary rules to govern the practice under the act. 
The act appears to supply all the deficiencies which 
were believed to exist in legislation heretofore in 
force, and will render voluntary assignments here- 
after made less productive of fraud and loss than 
those executed in times past. 


With the Supplement to this number, the Law 
JouRNAL concludes the publication of the public 
and general statutes of the last session — with the 
exception of the Supply Bill, the act amending the 
revised Code of Civil Procedure and the Repealing 
Act, which the profession will have abundant access 
to in other forms. The Law Journat has thus 
again furnished to the profession, without charge 
or remuneration, the earliest copies of those statutes 
having a general interest. The publishers of the 
Law JourNAL will publish next week their annual 
volume of the General Laws, including, for the first 
time, the laws relating to the city of New York. 
These laws are printed from copies certified by the 
Secretary of State, and may be implicitly relied on 
as accurate. 


The recent decision of the Court of Appeals, that 
under the excise law, a license to sell strong and 
spirituous liquors can be granted only to innkeepers 
(People v. Smith, 15 Alb. L J. 290), has led the ad- 
vocates of total abstinence to urge the prosecution 
of the keepers of those numerous places, making 
no pretense to be inns, where liquor is sold, and 
this has resulted in attempts by the prosecuted in- 
dividuals to so arrange their places that they can be 
included within the meaning of the words ‘‘inn” or 
“tavern.” Many of these places consist of only a 
room or two, and were not originally intended to be 





carried on as inns, but only for the sale of liquor. 
The statute provides that every keeper of an inn or 
tavern shall keep within his house three spare beds 
for his guests and for travelers, with good and suffi- 
cient bedding, and also stabling for four horses, and 
also shall keep a sign indicating that he keeps an inn, 
tavern or hotel. The failure to do either is punish- 
able with a fine. The question raised is whether 
filling up a saloon with bunks which can be used 
as beds, and making an arrangement at a livery 
stable for the keeping of the legal number of horses, 
will convert that which was not an inn before 
into an inn under the statute. It would appear from 
the reading of the statute, not to do so, for that 
says: ‘‘Every keeper of an inn, tavern or hotel,” 
who fails to do these things ‘‘shall forfeit ten 
dollars,” etc., intimating that the doing or neglect- 
ing to do the acts would not affect the character as 
innkeeper of the individual, but would only, as 
the case might be, excuse him from or render him 
liable to a penalty. The subject is discussed in 
Overseers of Crown Point v. Warner, 3 Hill, 157, 
though the exact meaning of the word is not de- 
fined. In Wintermute v. Clarke, 5 Sandf. (S. C.) 247, 
the definition of an inn is ‘‘ a public house of enter- 
tainment for all who choose to visit it.” Another 
definition is “a house where the traveler is fur- 
nished with every thing he has occasion for while 
on his way.” Bacon’s Abr. Ins. (B.); Parker v. Flint, 
12id. 254; Thompson v. Lacy, 3 B. & Ald. 283; Cayle’s 
Case, Parkhurst v. Forster, 1 Salk. 387; Walling v. 
Potter, 35 Conn. 183; Pinkerton v. Woodward, 35 Cal. 
557; Dickerson v. Rogers, 4 Humph. (Tenn.) 179; 
Howth v. Franklin, 20 Tex. 798. 


—_——_>__——_— 


NOTES OF CASES. 


N the case of Commonwealth v. Landis, decided 
on the 2d inst. by the Philadelphia Common 
Pleas, a newspaper article in reference to a prisoner 
upon trial for forgery was read by one of the jurors 
after the jury had retired to consider their verdict, 
in the presence and hearing of other jurors. The 
court held this sufficient ground for the granting of 
a new trial. In this the court adhere to a rule which 
has been always followed with great strictness from 
the Saxon era down to the present time. In Bur- 
rows v. Uniowy, 3 C. & P., even permission to look at 
Selwyn’s Nisi Prius was refused, and in State v. 
Siutte, 6 R. I. 33, a verdict was set aside because 
the jury consulted the statutes of the State, and so 
it was for a similar act in State v. Kimball, 50 Me. 
409. In King v. Sutton, 4 M. & 8. 441, Lord El- 
lenborough says: “If, in this case, I had been able 
to detect any particle of proof that ought not to 
have been offered to the consideration of the jury, 
Ishould have thought such vicious proof would 
have corrupted the verdict and avoided it.” In 
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Niel v. Abel, 24 Wend. 185, the judge allowed the 
jury to use his minutes of the trial, and the verdict 
was set aside. In Yates v. People, 38 Ill. 527, it was 
held enough to grant a new trial, that the jury, 
after retiring to deliberate, used the pistol, which 
was given in evidence on the trial, to experiment, 
whether the act, which was alleged to be commit- 
ted, could have been done in the manner as detailed 
by the evidence. Farrar v. State, 2 Ohio, 54, n. 8, 
resembles the principal case. A jury procured a part 
of a newspaper containing the charge of the judge 
in the cause, and used it to guide their delibera- 
tions, and although the report was accurate, the 
verdict was set aside. In Hox v. Drury, 5 Pick. 
296, and in Whitney v. Whitman, 5 Mass. 405, where 
papers went to the jury by accident, the verdicts 
were set aside. And in Commonwealth v. Edgerley, 
10 Allen, 184, where a letter of slight import was 
allowed to go to the jury, and which the judge in- 
structed the jury to disregard, a new trial was 
granted, Judge Bigelow, in his opinion, stating: 
“Tt is impossible to say if the jury might not have 
been so confused and misled as to have given sorry 
heed to the contents of the paper.” The use of 
intoxicating liquors by a juror has frequently been 
a ground for setting aside a verdict. See Ryan v. 
Harrow, 1 Am. Rep. 302; 27 Iowa, 494; Davis v. 
State, 9 Am. Rep. 760, and note, 764. 


In the case of Kent v. The Dawson Bank, 13 
Blatchf. 237, a bank in Illinois owning a draft 
drawn by one Wiswall, in Washington, North Caro- 
lina, transmitted it by mail to the defendant, a 
bank at Wilmington, North Carolina, with direc- 
tions to collect, and remit the returns. Wiswall 
resided 170 miles from Wilmington. The defend- 
ant credited the draft to the Illinois bank, and 
entered it for collection, and so advised the latter 
by a letter mailed at Wilmington, and then sent 
the draft to a firm of bankers at Washington, who 
were its correspondents and collecting agents there, 
and who were then in good credit. The firm col- 
lected the draft, but failed before remitting the 
proceeds to the defendant. The action was brought 
by plaintiff as assignee of the Illinois bank to re- 
cover the amount of the draft. The court held that 
an undertaking to collect is not merely an undertak- 
ing to select a suitable agent, and transmit the paper 
to him to collect as agent for the owner, but is an un- 
dertaking to respond for any default of the agent 
selected, and that defendant was liable. The 
court admits that there is a great conflict of 
authorities as to the point in issue. In New 
York and Ohio and in England the adjudica- 
tions are, that the receiving bank is the agent of 
the owner to make collection, and liable for the 
default of the sub-agent to which it transmits the 
paper. Allen v. Merchants’ Bank, 22 Wend. 215; 





Montgomery County Bank v. Albany County Bank, % 
N. Y. 463; Reeves v. State Bank, 8 Ohio St. 465; 
Van Wart v. Woolley, 3 Barn. & Cres. 489; Macker- 
sy V. Ramsays, 3 Cl. & Fin. 818. In Connecticut, 
Massachusetts, Illinois and Pennsylvania, a contrary 
doctrine is asserted. Hast Had. Bank v. Scovil, 12 
Conn. 303; Fabens v. Merchants’ Bank, 23 Pick. 380; 
D. & M. Bank v. N. EH. Bank, 1 Cush. 172; dtna 
Ins. Co. v. Alton City Bank, 25 Tll. 248; Mechanics’ 
Bank v. Earp, 4 Rawle, 884. See, also, upon the 
question, Higgins v. Citizens’ Bank, 14 Alb. L. J. 
430; Hoover v. Wise et al., 18id. 164. Both of these 
cases are in harmony with the principal case upon 
this important question. 


In the case of Williamson, trustee, v. N. J. South 
R. R.0o., decided at the May term of the New Jer- 
sey Court of Chancery, the somewhat important 
question as to whether the rolling stock of a railroad 
company is or is not a part of the realty was decided 
in the affirmative. The question arose between the 
mortgagees of the railroad and the execution credi- 
tors of the company. The court admits that to con- 
stitute a thing in its nature personal property a 
fixture there must be the united application of the 
following requisites, namely: actual annexation to 
the realty or something appurtenant thereto; appli- 
cation to the use or purpose to which that part of 
the realty with which it is connected is appropri- 
ated; the intention of the party making the annexa- 
tion to make a permanent accession to the freehold. 
See Brearly v. Cox, 4 Zabr. 287; Crane v. Brigham, 3 
Stockt. 29; Quimby v. Manhattan Cloth & P. Co0.,9C. 
E. G. 260; Stockwell v. Campbell, 39 Conn. 362; 12 Am. 
Rep. 893; Richardson v. Borden, 42 Miss. 71; 2 Am. 
Rep. 595; Snedeker v. Warring, 12 N. Y. 170.. The 
court says that if the engines and cars were designed 
to slide upon the rails there would probably be no 
question raised as to their being a part of the realty. 
The fact that they are on wheels should make no 
difference ‘‘The flanges of the wheels confine the 
cars and engines to the track on which they must 
run and which they are not to leave. If they leave 
it they usually do so to their destruction.” The 
court says that the intention to annex, besides being 
shown by the mortgages, is obvious from the charac- 
ter of the property and its relation to the railroad. 
See, as in accordance with this decision, Ove v. Pen- 
nock, 2 Redf. Am. Railw. Cas. 667; Guev. Tidewa- 
ter Canal Co., 24 How. (U. 8.) 257; Minnesota Co. v. 
St. Paul Co., 2 Wall. 609; Railroad Co. v. James, 6 
id. 750; F. L. & T. Cov. St. J. & D.C. P. B. Co., 
8 Dill. 412. The contrary doctrine however is main- 
tained in Randall v. Hlwell, 52 N. Y. 521; 11 Am. 
Rep. 751; see Stevens v. B. & N. CO. R. R. Co., 31 
Barb. 590; Beardsley v. Ontario Bank, 31 id. ; Farm. 
L. & T. Co, v. Hendrickson, 25 Barb. 485 ; see also note 
to case in 11 Am. Rep. 751. 
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BENEFICIAL AND BURDENSOME 
COVENANTS. 


DO THEY, TO A LIKE EXTENT, “ RUN WITH THE LAND?” 


BY BENNO LEWINSON, B. 8., LL. B. 


Norgs— Kent means Kent’s Commentaries, 12th ed., bot- 
tom paging. Wash. means Washburne on Real Property, 
4th ed., ordinary paging. Gr. Ev. means Greenleaf’s Evi- 
dence, 13th ed., ordinary paging. Smith’s L. C. means 
Smith’s Leading Cases, 7th Am. ed. 


1, “Running with the land.’”’— What are beneficial 
and burdensome covenants?” General nature of 
burdensome covenants. 

2. In Law: Assignability of beneficial covenants; of 
burdensome covenants; distinction. 

3. In Equity: Extent of the rules in equity; no dis- 
tinction. 

I. Not every covenant made in relation to or 
concerning land or as incident to a land contract, 
‘*runs with the land.” However much the coven- 
antor may be bound by its provisions, his assignee 
will not be so without his own consent, unless 
indeed, it be such a covenant as, at once and of 
course, passes with the interest in land to which it 
has once attached into an assignee’s hands, as one 
of the incidents of the assignment. 

Nor is it always easy to say whether a covenant 
be such that it does so run. Certain tests have, 
however, been laid down in the course of judicial 
determinations which briefly sum up as follows: 

To entitle it to ‘‘run with the land” a covenant 
must affect the nature, quality or value of the prop- 
erty conveyed (Pratt on Covts. 461; Gr. Cruise, 753, 
n), independently of collateral circumstances, or 
must affect the mode of enjoying it (10 East, 130; 
6 C. E. Green, 188), or of occupying it immediately, 
not remotely (Platt on Covts. 63; Shep. Touch. 161), 
it must concern the thing granted and tend to its 
support (id. 171; C. & N. 824), (though it need not 
necessarily be done on the land granted, 17 Wend. 
136), and must accompany the seizin. One other 
quality — an important one — of such covenants is, 
that they must be prospective (5 Rep. 16; 1 Metc. 
450), for in the very nature of them, if ‘‘in prae- 
senti”’ they are personal (2 Gr. F. 222); the owner 
must be benefited or burdened as sucn (5 Barn. & 
A. 11). And whenever these tests are not apparent, 
it would seem to be perfectly legitimate to consider 
the intent of the parties to the covenant (57 N. Y. 
684; 38 Barb. 514; Wash. East. 102), for sometimes 
the covenant will fail to be effectual, if that cannot 
be carried out. 6 Vt. 279. 

On applying these principles it will readily appear 
whether assignability can be predicated of a coven- 
ant; thus, e. g., one to pay a mortgage debt on the 
land to him granted (24 Md. 127), or to pay money 
to a stranger to the conveyance (2 Wash. 284), to 
build on the grantor’s lands (19 Pick. 463), to pay 
the purchase-money in yearly installments (27 Barb. 











114), or not to sell the minerals off adjoining land 
(4 C. E. Green, 537), would not fall within that 
class. 

In reference to Jand to which they are incident, 
covenants are either beneficial or burdensome; 
beneficial when they add to its value (4 B. & Ald, 
266), quality (8 Gratt. 353), or enjoyment (Cro, 
Eliz. 373), burdensome when they impose a charge 
upon it (2 H. Bl. 183), or subject it or any part of 
it to the use or right of another than the owner, 
Kay, 560; 50 Barb. 135. Of the former class the 
most frequent are the covenants of warranty, 
further assurance, for the removal of incumbran- 
ces, to produce title deeds (10 Law Mag. 354), for 
quiet enjoyment and never to claim title (3 Pick. 
52); of the latter: rent, to build and maintain 
fences and party-walls and restrictions as to the 
purpose and manner of using land. 13 Sim. 228; 
8 Barb. 160. 

A few words as to the general nature of burden- 
some covenants running with the land may not be 
out of place here and will, perhaps, aid in the solu- 
tion of the problém before us. Such a covenant 
being one that imposes a charge upon the land is, 
therefore, a burden on its owner, and it needs 
no argument to show that some one other than he— 
usually the grantor — is entitled to the correspond- 
ing benefit. While the former, therefore, holds the 
corporeal, the latter (the ‘‘cestui qui benefit” as he 
might be called) enjoys something like an incor- 
poreal hereditament, either in the way of a rent or 
of an easement (4 Kent, 527, ), in this land, and 
a@ cursory examination of burdensome covenants 
known to the law will prove the exceeding correct- 
ness of the analogy. To be sure, our text-books 
lay it down, that easements can only be created by 
grant or prescription (2 Wash. 301), but (as has 
been held; 2 Duer, 90; 3 H. of L. Cases, 362), there 
is really no good reason why a covenant, which is 
no less solemn and formal an act than a grant, 
should not answer as well. 

II. Coming now to the question, let us consider 
it in the case when the relation of grantor and 
grantee of land IN FEE subsists between the original 
parties to the covenant, that being at once the most 
important and most difficult branch of the subject. 
It is indeed so beset with doubts, that the learned 
judge, Commissioner Dwight, in the comparatively 
recent case of Brown v. McKee, 57 N. Y. 684, felt 
constrained to say in his opinion, which was un- 
fortunately not published (unfortunately because it 
contains perhaps the most thorough and scholarly 
judicial investigation and the most comprehensive re. 
view of the authorities on important portions of the 
subject), that ‘‘it has caused much and varied con- 
troversy with a tendency to confusion.” 

First then, what beneficial covenants, purporting 
to bind either grantor or grantee in the grant of 
land in fee, pass by assignment ? 
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It may be well here, in passing, just merely to 
notice the distinction between a beneficial covenant 
and the benefit of a covenant, a burdensome coven- 
nant and the burden of one, as the indiscriminate 
use of these terms has often misled. Thus e. g., as 
has already been shown, a covenant may impose a 
charge upon the land and thus be a burden upon 
the land-owner, while there would be a correspond- 
ing benefit — the benefit of a burdensome covenant 
it might well be called —in another, and vice versa. 

It is not disputed, and never seriously has been 
(F. N. B. 146 ¢.; Cro. Jac. 521), that covenants 
conferring a BENEFIT On land granted, passed with 
it to all subsequent purchasers (19 N. Y. 68; 54 id. 
444; 8 C. E. Green, 337; L. R., 5 P. C. 336; 
Spencer’s Case.) The reasons for this are plain. 
If there be any one quality of real estate that, more 
than any other, the law has sought to maintain and 
promote, it is saleability, and when therefore a 
benefit has once been attached and has thus added 

‘to its value, it will be enforced, the more so, as the 
grantee and his subsequent assigns must have paid 
for the land a consideration larger by the value of 
the covenant than otherwise they probably would 
(2 Wash. 287). Nor can the covenantor (who is the 
original grantor in the case supposed) well offer any 
valid objection, as it must be of no material con- 
sequence to him, toward whom he is called upon 
to carry out his covenant (Hare’s note to Spencer’s 
Case). 

The rule is the same when the benefit of the cove- 
nant is in the grantor. As has already been shown, 
what such covenantee enjoys is virtually an in- 
corporeal hereditament, and it is now settled be- 
yond dispute that covenants attached to and may 
run with incorporeal as well as with corporeal 
estates (7 Peters, 606; 8 Cowen, 206; 2 Hill, 274; 
10 East, 130), for they have every property of an 
inheritance in land and not even the old distinction, 
that the one lay in grant and the other in seizin 
(3 Wils. 30), subsists any longer. Such covenants 
are very often beneficial, not simply to the cove- 
nantee, but more particularly to other lands that he 
still holds, and then there is all the more reason 
why the benefit should attach to and pass with such 
land (12 How. 55; 19 Pick. 462; L. R., 2 Chan. 72). 

As to the assignability of burdensome covenants 
the law was not so well settled. Time was when 
the rule was positive and unvarying, that in these 
cases they could not bind an assignee (Smith’s L. C. 
133), it being considered the true doctrine that 
burdensome covenants ran with the land onLY when 
the relation of landlord and tenant existed between 
the parties to the covenant (19 N. Y. 68; 2 Wash. 
273; Com. Dig., Rent, c. 1.) The reasons given for 
this were twofold. In the first place it was main- 
tained that such burdens are in restraint of aliena- 
tion, and tend to create a perpetuity (2 Mylne & K. 
517), and should, therefore, bind only the original 


covenantor; but this argument loses its entire force 
when we remember that there is always a party (the 
“cestui qui benefit”) IN ESSE, who has the power 
to release from the covenant (48 N. H. 477). The 
other reason was, that since the enactment of the 
statute of ‘‘ Quia Emptores,” etc., there could be no 
tenure (2 Wash. 273; 26 N. Y. 563) between the 
grantor and the grantee’s assignee, such as to create 
the privity necessary to make the latter liable to the 
former on the covenants of the first grantee. What- 
ever the merits of such a reason might have been in 
the good old feudal times, the absence of tenure is, to- 
day, narrow ground for denying that the burden of 
a covenant runs with the land (4 Kent, 526, ), for 
it is not easy to see how, upon any kind of reason- 
ing, the presence or absence of a reversion (neces- 
sarily implied in the notion of tenure) can affect 
the relation of the original covenantor and another 
to whom he conveys the land charged with the per- 
formance of these covenants (19 N. Y. 91; 48 N. H. 
478). It is evident that the presence of tenure is 
immaterial to enable these covenants to pass to as- 
signees (26 N. Y. 575; 3 Cush. 500). At any rate 
it has been repeatedly and positively settled in New 
York (principally by the well-known Van Rensselaer 
cases), that the fiction of tenure has nothing to do 
with the question (24 Barb. 365; 46 id. 439; 19 N. 
Y. 68; 39 id. 9). The ordinary cases of covenants 
of warranty, and for further assurance offer familiar 
examples of such as pass by assignment, though no 
tenure exists (26 N. Y. 575), and to say that the 
presence of tenure is not necessary as to the bene- 
fits, but must accompany the burdens of covenants, is 
illogical, and not borne out by the decisions, and has, 
in fact, frequently been repudiated (12 Mod. 170;* 
19 Pick. 454; 4 Paige, 510; 2 Sugd. V. & P. 492). 
In the particular case of a grant of land in fee, 
there is necessarily a privity of estate between the 
original parties to the covenant, and it would seem 
that that should suffice to make all burdens run 
with the land to the respective assigns (8 C. E. 
Green, 337), provided they be such as, technically 
speaking, ‘‘RUN WITH THE LAND” (8 Barb. 160; 
46 id. 431; 50 id. 185; 19 Abb. 228; 108 Mass. 
175). And it is but fair that the assignee should 
continue to perform that which must have been a 
part of the consideration for the land (2 Wash. 
287), and without which it would never, perhaps, 
been transmitted from the covenantee, through the 
grantee, to himself (1 Smith’s L. C. 182) — he can- 
not complain of the burden, taking it thus as he 
does, as an incident to the land (27 Barb. 148), and 
since he can take advantage of beneficial covenants, 
he ought to be bound by burdensome ones. ‘ 
When, however, the grantor is the covenantor, it 
is not, as in the above case, sufficient that the cove- 








* This seems to be the most accurate, as certainly it is the 
most likely, of the nine reports of that celebrated case. 
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nant, with the burden of which his assignees are to 
be charged, is one that could attach to and run with 
the land granted; though it is essential that it be 
for the benefit of such land (2 Duer, 90; 4 E. D. 
Smith, 122), as otherwise it would be imposing a 
burden upon his land in favor of a stranger (2 
Wash. 284); but there must likewise be other land 
then remaining in the covenantor as attaching to 
which the assignee may assume the burden (2 Hilton, 
496; 14 Ohio St. 53). In that case it is the agree- 
ment of a vendor who is selling only a part of his 
estate, which agreement affects the enjoyment of 
the portion granted to his covenantee, and puts a 
restriction upon himself in dealing with the portion 
he retains, Such an agreement ought, by all reason- 
ing, to bind those who might hold under the coven- 
antor (L. R., 5 P. C. 336). 

From the foregoing considerations these, then, are 
the inevitable conclusions to be derived: Primarily, 
that there is in law no valid distinction between 
the assignability of beneficial and burdensome cov- 
enants in the grant of land in fee; both will pass to 
an assignee as incident to an estate; neither with- 
out it (57 N. Y. 684); and, secondly, that the BENE- 
Fits of covenants pass indifferently and with the 
utmost freedom, but their BURDENS only when the 
covenantor’s assignee takes them together with and 
incident to lands; in other words, the grantre’s as- 
signee may sue on the grantor’s, and be sued on 
the grantee’s, covenants (2 Sug. V. & P. 492) ; whereas 
the grantor’s assignee, while he can sue on the 
grantee’s covenants, cannot be sued on those of the 
grantor, unless through him he acquires some land 
which was burdened for the benefit of the estate 
originally granted. 

Ill. The subject has been discussed with much 
greater freedom IN EQuITy than at law (4 Kent, 527, 
n.), and the difference seems to have been found to 
be that a less degree of formality is required to cre- 
ate a covenant that will ‘‘run” in equity (4 Kent, 
529). Not only such as will strictly run with the 
land are held to pass in this way, but all others that 
the original parties INTEND shall do so, and of 
which the assignee had notice (26 N. Y. 105; 8 
Paige, 351} 23 L. J. Chan. 45), whether their want 
of assignability in law arise from their inherent 
nature or from the non-compliance with legal forms 
(8 Barb. 612; 57 N. Y. 684). They are binding in 
equity on such assignee, not so much because he has 
succeeded to the position of the covenantor, but be- 
cause he has taken the estate with notice of an 
agreement concerning it, which he cannot equitably 
refuse to perform (6 Allen, 344); and this even 
though the covenant neither is attached to nor cre- 
ates an easement in land (11 Gray, 359; L. R., 1 
Chan. 463), for equity will always prevent a person, 
having knowledge of the just rights of another, 
from defeating them (4 C. E. Green, 543); and this 
is indeed carried so far as to sustain assignees of 





adjoining lands in enforcing such obligations (26 N, 
Y. 105; 49 Penn. St. 297). 

But while this has always been held to be true 
as to the benefits of covenants, it has not always 
been so as to the burdens, and the picTum (see the 
manuscript opinion of Dwight, C., in 57 N. Y. 684) 
of Lord Brougham, contained in his opinion, in one 
of the most celebrated cases on the subject of 
covenants, that of Keppell v. Bailey, 2 Mylne & K. 
517, has frequently been held to be the true doctrine 
in this case, and has, no doubt, added greatly to the 
uncertainty of the law. He says: ‘‘In order to 
bind the conscience of a purchaser of an estate in 
equity with the BURDEN of the covenant of his 
grantor, with notice of Which he purchased, the 
covenant must be one that, in its nature, the law 
will permit to run with the land.” But this dictum 
has not only been severely criticised, but has even 
been adversely ruled upon (5 De Gex, M. & G. 1; 
57 N. Y. 684). If the assignee had notice of the 
agreement, of course, the consideration would be 
affected by it, and nothing could be more inequita- 
ble, than that the original purchaser should thus be 
enabled to sell the property the next day for a 
greater price, because his assignee would be allowed 
to escape from the liability to which He had sub- 
jected himself (2 Phil. 775). Quite on the contrary, 
the question does not at all depend upon whether 
the covenant can ‘‘run with the land,” for a court 
of equity will enforce even a mere agreement 
against a party purchasing with notice thereof (2 
Mylne & K. 552). This is what the chancellor said 
(in the well-known case, ‘‘7'ulk v. Moxhay,” 2 Phil. 
775), of Lord Brougham’s dictum: ‘‘ With respect 
to the observation of Lord Brougham in Keppell v. 
Bailey, he never could have meant to lay down that 
this court would not enforce an equity attached to 
land by the owner, unless under such circumstances 
as would maintain an action at law. If that be the 
result of his observations, I can only say that I can- 
not coincide with it.” This opinion has been 
heartily echoed and the cases can be multiplied 
indefinitely to show that, in equity, beneficial and 
burdensome covenants will pass either way to any 
one who chooses to take an estate with notice of 
them (Kay, 560; L. R., 4 Chan. 654; 4 De Gex & 
Jones, 476; 9 Sim. 207; 15 id. 378; 6 C. E. Green, 
188; 6 Allen, 344; 57 N. Y. 684). 

——_—__ 
THE NEW YORK SYSTEM OF PROCEDURE. 


Irs THEORY, HISTORY AND PROGRESS IN THE UNITED 
STATES, ENGLAND AND INDIA. 


(Continued.) _ 
ET us now look at the workings of these two courts 
within themselves and in relation to each other. 
The statute of Edward I worked many reforms, and 
great progress was made under the authority of its 
provisions. Trespass on the case, assumpsit and tro- 
ver were actions invented after its passage. 
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The growing need of the times, however, demanded 
still greater innovations than the clerks of chancery 
were willing to admit possible; and fictions, just as 
before, began to play their important role, and con- 
tinued to do so down to the reform and codification 
of our remedial law. 

Assumpsit, we remember, was where an express 
promise had actually been made; but there were many 
instances where there were debts and legal liabili- 
ties without any such express promise. The action 
was thereupon extended to meet the class of cases 
over which in “truth it could have no jurisdiction. 
Since assumpsit was adapted to cover those cases only 
where an absolute promise existed, the law began to 
imply one from the fact of the defendant’s indebted- 
ness. 

The plaintiff in his declaration, in order to keep 
within the limits of the action, was obliged to allege a 
promise, although such a statement was false from 
beginning to end. The judges then would very wisely 
lay down the rule, that in pleading there was no such 
thing as an implied promise; and the fact of its being 
implied appeared in evidence only, but never upon the 
record, and that, in general, fictions required no proof 
and admitted no traverse. Suppose, now, a man had 
been robbed. It was possible for him to waive the 
assault and bring his action, not in trespass on the 
case, but in assumpsit. He would then state that he 
sold and delivered to the thief the article in question, 
for which he promised to pay so much, and the thief’s 
plea would be non-assumpsit; and the judges would 
instruct the jury, if they found for the plaintiff from 
the evidence adduced on the trial that he had been 
robbed, that they must under oath declare that the 
facts set forth in the declaration were true, and that 
the thief did receive and agree to pay a reasonable 
price for the goods delivered to him. 

Conceive further, that a man had lent his horse to one 
who refused to return him on demand. The owner 
now might bring an action in replevin, alleging that the 
defendant wrongfully detained the horse, which allega- 
tion would be strictly true. But then, if he did not de- 
sire specific recovery of the horse, he might sue for 
damages in trover, charging that he had casually lost 
the horse out of his possession, and that the defend- 
ant, finding him, had converted him to his own use. 
Again, he might seek to recover the value of the horse 
in assumpsit, when he must allege sale and delivery 
on his part, and receipt of, and promise to pay for, the 
horse by the defendant. Such is the example Justice 
Barculo cites, only to mourn that the code has abol- 
ished this condition of affairs, which in reality was 
not only a blot upon our procedure, but a stumbling- 
block in the path of justice. 

The action of ejectment, lying originally for an ouster 
from a term of years, by a fiction came to be the only 
mode for trying the title to freebold estates. But the 
action, long and tedious at first, was changed, so that 
damages were ostensibly sued for; and as incidental re- 
lief, the possession of the premises, the real matter in 
controversy, was adjudged to the plaintiff, if success- 
ful. Fiction followed upon fiction, until eventually it 
became a fictitious action brought by a fictitious plain- 
tiff against a fictitious defendant. 

It is unnecessary to multiply instances. Those we 
have given will suffice for our purpose, since they 
show to what an extent these fictions were carried, and 
how cumbrous and contradictory were the methods 
devised for the ends of justice. 





The mere fact of such an accumulation of verbiage 
and contradiction was an exceedingly strong argu- 
ment against the retention of these forms of actions; 
but as we proceed we shall see that, aside from any 
question of convenience, the direct injustice they oc- 
casioned told most strikingly in favor not only of their 
abolition, but of the amalgamation of the courts of law 
and of equity. 

By the several forms of actions we have just men- 
tioned, where damages were claimed (for replevin and 
ejectment alone permitted the specitic recovery of the 
thing in controversy), the plaintiff must proceed, and 
mistake in the selection of the proper action was fol- 
lowed by a nonsuit. Of course, where the action was 
for a fixed, liquidated sum on a written contract, or 
for damages for the breach of a simple contract, or one 
of specialty, the choice of the proper mode of proced- 
ure would not be a matter requiring more than or- 
dinary judgment or insight. Suppose, however, it was 
uncertain whether damages or an amount liquidated 
should be claimed, or that the sum could be reduced 
to a certainty, or it was unknown whether the law or 
the contract of itself created the liability, or it was 
impossible to determine with accuracy whether an in- 
jury to the person or property was direct or conse- 
quential, then the distinctions often became so intri- 
cate as to foil the proverbial ingenuity of skillful law- 
yers. Mistakes were frequent, and their correction 
involved great expenditure of time and money, which, 
at our day, when justice is no longer a synonym for 
delay and expense, seems barbarous and unjust. 

Now we have seen that covenant was the proper 
action to bring for the breach of a contract under 
seal. The courts of this State held this to be so, 
whether the contract was conditional or uncondi- 
tional, only provided it was a covenant, ‘and not a 
condition merely. Again, if covenant had been 
brought, and it was discovered that in any essential 
particular the sealed instrument had been modified by 
parol, the plaintiff was nonsuited, and might then 
proceed by assumpsit. It is a familiar rule of law, 
that a seal affixed to a simple contract, which asa 
simple contract adequately expresses the intention of 
the parties, is mere surplusage. If, however, a seal had 
been attached to a promissory note, the simple con- 
tract, some plaintiff found by experience, had become 
a covenant. Then the judges drew the subtle distinc- 
tion that, if the covenant created the liability, no ac- 
tion but covenant could be brought; but if the lia- 
bility was created by law, independent of the con- 
tract, that covenant and an action on the case might 
be maintained. In Wilbur v. Brown, 3 Denio, 356, it 
was held that the action on the case had been wrongly 
brought, where a water-course and several mills had 
been apportioned by the tenants in common, and each 
of the parties had covenanted with the other to keep 
in repair distinct and separate portions of the dam, 
and that covenant was the proper remedy. This dis- 
tinction was, to say the least, trivial; for, from a care- 
ful reading of the opinion of the learned judge, it 
seems impossible that any one could have appreciated 
the distinction drawn, so as to beable to apply the 
principle of it to other cases. 

Then the action of debt was further involved in ob- 
scurity. On a sealed instrument, where one sought 
to recover damages which were certain, or which 
could readily be reduced to a certainty, it had been 
understood that debt was the proper action; but in 
Long v. Long, 1 Hill, 597, in an action for the breach 
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of a sealed contract to pay a note, and save the plain- 
tiff harmless, where the amount of the note did not 
appear in the contract, though its amount was easily 
ascertainable, it was held that debt would not lie. 

Let us now take a case to illustrate how feebly the 
distinction was marked between trespass and trespass 
on the case. In early times the distinction was of 
great importance to the litigating parties; for in tres- 
pass fine and imprisonment resulted, if a verdict was 
given against the defendant; but if there were the 
same decision in trespass on the case, damages only 
were allowed. Later, this distinction of relief was 
entirely done away with, yet the same adherence to 
these obsolete forms was necessary. 

The case of Huggett v. Montgomery, 2 Bosanquet & 
Puller, 446, cited by the courts of our State with ap- 
proval, was an action for trespass for an injury done 
to the plaintiff's boat by the defendants. The judge 
in his charge instructed the jury to find for the plain- 
tiff or defendant, according as they found the acci- 
dent was caused by negligence or force of the wind. 
The jury under such instructions found for the plain- 
tiff; and yet afterward that verdict was set aside and 
a nonsuit granted, on the ground that the action 
should have been trespass on the case, aud not tres- 


The multiplication of instances, however, is un- 
necessary. Enough has been said and a sufficient 
number of cases cited to show that, in such a laby- 
rinth of conflicting adjudication, the most keen- 
scented and sharpest of vision could lose their way; 
and any one, who will read in the third edition of our 


Revised Statutes an attempt to fix the distinction be- 
tween some of the forms of actions, will be pretty apt 
to conclude that no statute, framed by never so able a 
hand, could perform the work of an Ariadne, and fur- 
nish the clew of thread to seeking advocates. 

The fatal defect in the common-law system of pro- 
cedure by the forms of action seems to have been, that 
the plaintiff must select his form of action, and after 
this decision state his facts, not alone as facts, but ac- 
cording to their legal effect and operation; in short, 
he must decide beforehand, and at the risk of a non- 
suit, the very question it is the object of his suit to 
bring before the court. 

Of course the workings of this principle at the out- 
set were simple and equitable enough. The complaint 
was made, that is, the facts were stated to the chan- 
cellor or his clerks, who issued the writ (which, as we 
have seen, became a correlative term with action) and 
decided upon the form of remedy. Afterward, when 
the issuing of original writs came to be presumed, and 
then dispensed with altogether, the plaintiff himself 
was obliged to make the choice of the proper action, 
to put himself in the place of and perform what be- 
fore had devolved upon the magistrate. 

Thus stood affairs in the procedure at common law, 
and surely we cannot deny that some sweeping re- 
form was necessary, if justice was ever to be loosed of 
the shackles of rude inventions of centuries ago. The 
conflict and confusion were not confined to the com- 
mon-law actions; between law and equity the old 
lines of distinction were obliterated. We have seen 
how the court of equity was firmly established, and 
how it proceeded rapidly in its development through 
the countenance of the chancellors who followed 
Waltham. When this court of chancery came into 
existence as a supplemental system of justice, “ fol- 
lowing the law,” its outline seemed marked clearly 





enough; but when, in addition to this purpose, it 
avowed that ‘‘ 4quitas est correctio legis generaliter 
late, quad parte deficit,’’ the ultimate conflict of these 
two systems of law and equity became inevitable. 

At the time of the formation of this court, and for 
a long time afterward, when the chancellor made 
awards to the appeal of a favorite, rather than ad- 
ministered equity with an eye to immediate justice or 
the general good, its power was in no way clearly de- 
fined; and from this uncertainty as to its jurisdiction, 
it was regarded as able to supersede the law in its 
operation, to interfere with legal determinations, and 
to pronounce decisions regardless of all precedent or 
rule. 

As soon as the court had become aware of its real 
mission, this view was changed, and Blackstone tells 
us, in his time, that *“ both the systems of jurispru- 
dence in our courts, both of law and equity, are now 
equally artificial systems, founded on the same prin- 
ciples of justice and positive law.’’ Said Kent, in 
one of his elaborate opinions, pronounced as chancel- 
lor: ‘I have no power to make or unmake the law. 
It is my more humble duty to seek out and find the 
law, and when found to follow in the path of my 
predecessors.”’ 

The court, originally a supplemental system of jus. 
tice, designed to supply the omissions of the Common 
Law, pretty early in its existence assumed to itself 
jurisdiction, to which as a supplemental system of jus- 
tice, it was clearly not entitled. Just as the pretorian 
law at Rome, however, had fashioned the civil law, so 
equity continued, in many of its encroachments upon 
the common law, to give an intelligent interpretation 
to justice without regard to what was thought neces- 
sary formality in procedure. 

The courts of law had, on the other hand, broken 
down the rugged barriers of the several forms of 
actions by toning down the ruggedness of procedure 
under them; they had liberalized their remedies and 
changed their jurisdiction to such an extent, that it 
extended far into the fleld occupied at one time by 
chancery alone. 

The two systems no longer stood side by side, dis- 
tinct and separate, but in a long line of adjudication 
the marks of separation had been obliterated, and 
law and equity were so interwoven, that it became a 
matter of the greatest difficulty to determine where 
the law practice ended and the chancery practice 
began. 

However much the division between law and equity 
had been lost, the old stringent rules as to the selec- 
tion of the proper court remained in force. Chancery 
courts would consider no case where the remedy was 
complete at law, and nonsuit followed just as regu- 
larly as when the lines of division were distinct and 
unbroken. 

Take, as an illustration of this remark, the case of 
Elmendorf v. Harris, 5 Wend. 516, on error to the 
Supreme Court from the Common Pleas. It really 
turned upon the point whether the plaintiff’s remedy 
was at law or in equity. The Supreme Court affirmed 
the decision of the lower court, the chief justice 
holding, after an elaborate review of the cases cited, 
that “it certainly does not appear that this court 
intended to make any jurisdiction on a suit brought 
to investigate the frauds of arbitrators. This is a 
subject belonging to acourt of equity.” 

This opinion was written by Chief Justice Savage; 
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and there is no mention of any dissension on the part 
of either of the associate justices, Sutherland and 
Marcy. Seventeen volumes of Wendell’s Reports were 
afterward issued, and over ten years elapsed before 
a decision was had in the Court of Errors, where that 
of the courts below was wholly reversed, Chancellor 
Walworth saying, at the close of his opinion: ‘The 
validity of the award in such a case is a purely legal 
question * * * and I am of opinion that the 
defendant had a right to set up this objection to the 
award in the court of law, although perhaps the Court 
of Chancery, upon the authority of some of the cases 
cited on the argument, might have had concurrent 
jurisdiction.”’ 

A better example to illustrate the confusion in law 
and equity procedure could scarcely be found. Here 
are two men, whose legal opinions received the great- 
est weight as precedents and authority, always clear, 
logical, and convincing, holding directly opposed 
views as to the jurisdiction of the two courts. 

Chitty, in his “General Practice of the Law,”’ citesa 
case where the object was to charge the separate estate 
of a wife who had joined with her husband in making 
a promissory note. Two counsel, ‘‘each eminent for 
his great attainments ’’— one a common-law barrister, 
the other an equity counsel —advised equally errone- 
ous proceedings, and before their mistakes could be 
corrected the estate had been frittered away, and 
justice utterly defeated. ‘‘ This,’ says Chitty (the 
italics are his), ‘tis one of the very numerous cases, 
almost daily occurring, illustrative of the conse- 
quences of the want of, at least, a general knowledge 
of every branch of the law.”’ 

If the learned author had been asked what a great 
portion of that ‘“‘ general knowledge’’ was, he must 
have acknowledged that it consisted largely in being 
able to understand the trivial niceties and the well- 
nigh inappreciable distinctions which divided the 
forms of actions, and the courts of law and of 
equity. 

The points of division of courts of law and equity 
were not so important. We know quite well that both 
were bound by established rules and precedents. 
Fraud, accidents, and trusts were nearly equally 
cognizable by both; and equity, which some thought 
was able to abate all the rigor of the common law, 
was unable to make lands devised liable for contract 
debts, and was obliged to leave it to a statute of Par- 
liament to effect that object. In fact the only essen- 
tial differences between the two systems were in the 
different modes of administering justice in each—in 
the pleadings, in the mode of proof, mode of trial and 
mode of relief; and had the Chancellor in the begin- 
ning heard and decided all cases himself, this sep- 
aration of law and equity could never have taken 
place. 

Such were the means provided for the enforcement 
of civil rights: and though answering well enough 
for the times in which they were invented, they 
had gradually become cumbrous and unmanageable. 

More than this, the ends of justice were often 
defeated by expense and delay. The ablest advocates 
found it often impossible to distinguish between law 
and equity jurisdiction; and after a selection of the 
proper court it was not certain that they might not 
blunder in the choice of the form of action; while 
learned and astute judges differed widely in both 
these particulars, each seeming to have equally good 
ground for his opinion. It was often necessary to 





proceed in the courts of equity for evidence on which 
to begin an action in the courts of law; and not unfre- 
quently there must bea return to the courts of equity, 
with a prayer for relief against the rigor of the judg- 
ment. Speedy relief was rarely possible; and how 
many persons, defrauded of their just rights, prefer- 
red to endure the injustice, rather than submit to 
the endless waste of time and money attendant 
upon all litigation, is scarcely calculable. 

At this time, Mr. David Dudley Field, a man of the 
keenest perceptions and broadest views, equal in these 
respects to Brougham, and his superior in energy and 
practicability, essayed to accomplish what had baffled 
the finest legal minds of England and this country. 
He started out unaided to reform and reshape com- 
pletely our whole remedial law. From 1837 to 1846 he 
continued, in a series of contributions, with undimin- 
ished vigor to advocate the changes he believed so 
necessary. Immediately before the Constitutional 
Convention had met, similar articles were published ; 
and during the summer, while the convention was in 
session, article after article appeared from his pen in 
the columns cf the Evening Post. Principally to his 
efforts (for from the conservative profession to which 
he belonged he secured few allies) the delegates were 
induced to take decisive steps toward a furtherance 
of the reforms we enjoy to-day. These articles, pub- 
lished during these years, in reality outlined all the 
cardinal provisions of our Code, of which in truth he 
is the inventor. It is not often that the originators of 
great reforms live to see the triumph of the principles 
they advocate; but Mr. Field, misunderstood and 
misjudged at the outset, finds himself victorious 
in the end. Not only New York, but twenty-seven 
States, India and England bear witness to the feasi- 
bility of his plan, and the breadth and accuracy of 
his views. 

The framers of our Constitution of 1846 then, yield- 
ing to the demand of the times, united the courts of 
law and of chancery into a supreme court having the 
same jurisdiction enjoyed by each before, and pro- 
vided that the legislature, at the first session imme- 
diately following the adoption of the constitution, 
should appoint a commission *‘ to revise, reform, sim- 
plify, and abridge the rules and practice, pleadings, 
forms, and proceedings of the courts of record of this 
State.” 

In the act of the legislature the commissioners 
were instructed ‘‘to provide for the abolition of the 
present forms of actions and pleadings in cases at 
Common Law, for a uniform course of proceeding 
in all cases whether of legal or equitable cogniz- 
ance.” * * * 

Several changes were made in the members of the 
commission; but, finally, Arphaxed Loomis, David 
Graham and David Dudley Field, on February 29, 
1848, reported complete the New York Code of 
Procedure. 

After dividing remedies into actions and special 
proceedings, and stating clearly the cases where 
appeals would lie to the Court of Appeals, and pro- 
viding for the holding of circuits for the more rapid 
transaction of business, and after defining the jurisdic- 
tion of the various courts, all which provisions are 
comprised in Part I, the commissioners proceed to 
provide for the reform which we have endeavored 
to show was so imperatively necessary. 

In section 69 (62) of the Code is found this sweeping 
provision: ‘The distinction between actions at law 
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and suits in equity, and the forms of all such actions 
and suits heretofore existing, are abolished ; and there 
shall be in this State, hereafter, but one form of action 
for the enforcement or protection of private rights and 
the redress of private wrongs, which shall be denomi- 
nated a civil action.” 

The early practice reports are filled with cases con- 
taining elaborate opinions as to the real meaning of this 
section. 

By some judges it was held, that not only did it 
abolish the distinctions existing between law and 
equity, but that it changed utterly the distinct 
remedies which formerly had been secured in the two 
tribunals. 

As to the first part of this view, a little examination 
and reflection convinced the judges that this would 
have been impossible. The constitution, and the very 
act creating the commission, had recognized the sepa- 
rate existence of law and equity ; and in fine no statute 
could abolish a distinction inherent in the nature of 
things. Gradually the courts took this reasonable 
ground, that though law and equity were to be admin- 
istered in the same tribunal, and by a similar course of 
procedure, their separate existence was an absolute 
necessity. 

Then in Otis v. Sill, 8 Barb. 8S. C. R. 201, a new dis- 
cussion was begun. In that case it was denied that the 
abolition of legal and equitable actions went so far as 
to allow law and equity to be administered in the same 
action, or that both legal and equitable relief could be 
demanded in the same complaint, or that an equitable 
defense could be interposed to a complaint alleging a 
purely legal cause of action. 

This, of course, was a decision which demanded 
attention. If the views there set forth were correct, 
very little progress had been made by having law and 
equity administered in the same tribunal, and in the 
same form of proceedings, and the hardship of non- 
suit from the selection of the proper court was about 
as great as ever. 

Justice Parker, however, in Getty v. Hudson 
River Railroad Company, 6 How. Pr. 269, in a very 
able opinion showed how erroneous were views such 
as those expressed in Otis v. Sill. The discussion was 
continued for some time; but the amendment to the 
Code of 1852 put this question at rest forever. By sec- 
tion 167 it was provided, that the plaintiff may unite 
in the same complaint several causes of action, 
whether they be such as have been heretofore 
denominated legal or equitable, or both; and by 
section 150 the defendant may set forth by answer as 
many defenses and counter-claims as he may have, 
whether they be such as have been heretofore legal or 
equitable, or both. 

From this consideration of the cases which are now 
harmonized, or their adjudication annulled by.amend- 
ments to the Code, it may be said that, although there 
still exists the difference between legal and equitable 
reliefs as before the Code, there is but one remedy for 
their acquisition. There exists no longer the distinc- 
tion between actions at law and suits in equity. Legal 
or equitable relief, or both, may be demanded, or legal 
or equitable defense, or both, may be interposed in 
the same action, and the court in its discretion may 
give either legal or equitable relief, or both, that is, 
may adjudge damages by way of compensation, or 
may decree specific performance, or both. 


(To be continued.) 





THE CASE OF TWYCROSS AGAINST GRANT. 


Lonpon, June 9, 1877. 
OLLATERAL issues and circumstances of interest 
have given to this case a celebrity which its own 
proportions would not have warranted. ‘ Baron” 
Albert Grant, the defendant, has attained of late years 
a notoriety not altogether enviable. His election to 
the House of Commons for Kidderminster was set 
aside for bribery and corruption. In more than one 
trial in a court of justice it has been shown that he 
pushed his financial undertakings by wholesale corrup- 
tion of the press. He purchased and beautified Lei- 
cester Square, and presented it to the city of London, 
with the object, publicly avowed, of realizing a profit 
out of the celebrity which the transaction would 
attach to his name. In the several hearings of the 
case of Twycross v. Grant, he has appeared in his own 
defense, and argued with signal ability, though the first 
barristers of the Kingdom were retained in his behalf. 
His personal appeals to judge and jury, his bold attacks 
and unsparing denunciations of press, public and indi- 
viduals, opposed to him, and his plucky fight against 
heavy odds, won the admiration and sympathy of 
the unthinking crowd, and gave a wide currency to 
his name and sayings when the case was tried at 
Nisi Prius. 

Of the defendant’s history, beyond the leading facts 
outlined. above, I cannot speak with certainty. It is 
said he is of Hebrew extraction; that Grant is not his 
real name; that his title of *‘ Baron” (which is not 
recognized in England at all) was obtained by ques- 
tionable means. But of these sayings I know no more 
than that they are current. I have heard that he 
occupied avery humble position in a“ city”’ house, 
and that his fortune (such as it may now be, though it 
certainly was once very large), was amassed in the 
mysterious business of ‘‘promoting companies.” 
These details form one of the elements, and a very 
large one, in the public aspect of the case under 
notice; but, apart from this element, it is not without 
great professional interest. In 1873 a prospectus was 
issued of the Lisbon Steam Tramways Company. The 
prospectus had been prepared by Mr. Grant, and after 
it had been approved by the directors he had caused 
it to be printed and circulated. The company was 
formed to construct certain tramways with a capital 
of £350,000,,and the prospectus mentioned one con- 
tract, and only one—viz., a contract between the 
company and the contractors, Clark and Punchard — 
the co-defendants with Mr. Grant in the present 
action— to construct the line for £309,000. The 
plaintiff took seventy shares, for which he paid £700. 
The enterprise proved a complete failure, and it was 
then discovered that in addition to the contract 
between the company and the contractors two other 
contracts had been made before the prospectus was 
issued, whereby the contractors had agreed to pay 
large sums to the Duke of Saldanha for the concession 
of the company and to Mr. Grant for his services in 
forming the company. The effect of these two con- 
tracts was that out of the sum of £309,000 agreed to be 
paid to Messrs. Clark and Punchard for making the 
tramways in the contract which was mentioned in the 
prospectus no less than £57,000 was passed on by them 
to Mr.Grant and the Duke of Saldanha in the contracts 
that were not mentioned. The question in the case was 
whether the plaintiff was entitled, by reason that these 
contracts were not mentioned, to recover from Mr. 
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Grant and Messrs. Clark and Punchard the £700 he 
had paid for his shares, and the liability was appar- 
ently sought to be established exclusively on the ground 
of a clause in the Companies’ Act of 1867. The ques- 
tion of liability at common law was not argued, and 
need not be considered. The clause of the act of 1867 
runs— ‘Every prospectus of a company * * * 
shall specify the dates and the names of the parties to 
any contract entered into by the company or the pro- 
moters * * * thereof before the issue of such pro- 
spectus * * * whether subject to adoption by the 
directors or the company or otherwise; and any pro- 
spectus * * * not specifying the same shall be 
deemed fraudulent on the part of the promoters * * 
* as regards any person taking shares in the company 
on the faith of such prospectus, unless he shall have 
had notice of such contract.’’ With respect to this 
clause, it may be taken as found, first, that the defend- 
ants were promoters of the company, and, secondly, 
that the plaintiff took his shares on the faith of the 
prospectus, not knowing any thing of the contracts 
that were not mentioned. The single missing link, 
therefore, is whether the contracts that were not men- 
tioned were such as the clause says must be mentioned 
or the prospectus be regarded as fraudulent. The 
clause speaks of ‘“‘any contract entered into by the * 
* * promoters,’ and it is at once obvious that the 
contracts in question must have some reference to the 
promotion of the company — must be entered into by 
the promoters in their capacity as promoters. Con- 
tracts could not be required to be mentioned in a pro- 
spectus which were in no way connected with the busi- 
ness of the prospectus. Can any further definition be 
made of the character of these ancillary contracts? It 
was contended on the part of Mr. Twycross that if 
they were such that a knowledge of them would affect 
the judgment of an investor in applying for shares, 
they came within the meaning of the clause, and must 
be mentioned; while the argument on the other side 
was that the clause must be restricted to contracts 
which affected the company with some liability or bur- 
den. It may fairly be assumed that the object of the 
clause was to make the prospectus — the invitation to 
investors —complete; and, tested by this intention, it 
would seem that the narrower restriction sought to be 
attached to the clause must be rejected. After all, the 
burden of proof that the scope of the clause must be 
contracted lies upon those who would contract it. The 
words would naturally include all contracts of pro- 
moters which had to do with the promotion of the 
company, and reasons must be given for a narrower 
interpretation. 

In the trial at Nisi Prius Mr. Twycross recovered a 
verdict for £700, the amount claimed by him; and this 
verdict was upheld by the Court of Common Pleas, 
consisting of Lord Coleridge, Mr. Justice Grove, ‘and 
Mr. Justice Lindley. After a prolonged argument 
before the Court of Appeal, two of the learned judges 
of this court —the Lord Chief Baron Kelly and Lord 
Justice Bramwell — have held that the verdict cannot 
be sustained, while another learned pair—the Lord 
Chief Justice and Lord Justice Brett — have approved 
it. The Appeal Court being thus equally divided, the 
judgment of the Court of Common Pleas remains 
unshaken, but notice has been given of a further appeal 
to the House of Lords. ss 

Lord Justice Bramwell argued against the policy of 
paternal legislation, but this can scarcely be admitted 
to determine the meaning of provisions actually 





adopted. He pointed out also the lengths to which 
the argument would run-— that every contract must 
be mentioned which would affect the judgment of an 
investor — so that it might be necessary to mention the 
fact that a director was engaged to be married toa 
promoter’s daughter. But while this may be allowed 
as valid against the too extensive interpretation of the 
plaintiff ’s counsel, it does not touch the meaning above 
suggested. The engagement could not be regarded as 
a contract entered into by the promoter as a promoter. 
The construction of the clause adopted by the Lord 
Chief Baron was even more severe in its simplicity. 
He held the contracts to be mentioned to be such, and 
such only, as were entered into by promoters as repre- 
senting the company that was to be, which would cer- 
tainly reduce the benefits of the clause to very narrow 
proportions; besides which the section expressly refers, 
as the Lord Chief Justice pointed out, to contracts 
which do not require to be adopted by the company 
as well as to those that do. Theelaborate judgment of 
the Lord Chief Justice, supported as it is by Lord 
Justice Brett, appears to dispose of the narrower 
construction of the clause insisted upon on the other 
side. 

There were several minor points of interest in the 
case of Twycross v. Grant, and not the least among 
them was the question whether Lord Chief Justice 
Coleridge was justified in allowing the plaintiff to go 
on and prove his case at Nisi Prius after the defend- 
ants had offered to agree toa verdict for the whole 
amount claimed. It is well known that this proceed- 
ing startled the profession at the time, and it seems to 
have created some astonishment among the judges of 
the Court of Appeal. Lord Justice Bramwell approved, 
indeed, of the resolution of Lord Coleridge, subject, 
however, to the remark that the plaintiff might not be 
entitled to the additional costs occasioned by his 
insisting upon proving his case. It is not likely that 
another plaintiff will soon arise who, not content with 
obtaining all he demands, persists in demonstrating 
his claim to receive it; and if such a remarkable per- 
son should appear, it is perhaps more probable than 
otherwise that the presiding judge will refuse to imi- 
tate Lord Coleridge in the exercise of his discretion. 
The course of the trial would indicate that the motive 
of plaintiff’s counsel was two-fold. Of course Mr. 
Twycross was not the only person who purchased the 
shares of the Lisbon Steam Tramways Company. 
There are, I believe, over eighty cases pending against 
Mr. Grant for recovery of money paid on like 
account, and depending, substantially, on the same 
law and the same facts—the whole amount involved 
being rather portentious. There were particular rea- 
sons why it was desirable, on the part of plaintiff's 
counsel, to make the case of Twycross the test case; 
and, of course, the same reasons rendered the defend- 
ant anxious to get Twycross out of the way. When, 
therefore, defendant offered to agree toa verdict, it 
was with the distinct (and somewhat threatening) 
notice that all the other actions would be defended 
against; and when Sir Henry James, for the plaintiff, 
insisted upon going on, and Lord Coleridge permitted 
him to do so, the whole array for the defendant, 
including J. P. Benjamin, Mr. Hawkins and other 
eminent counsel, abruptly left the court. The other 
motive was extra-professional. Mr. Twycross and Mr. 
Grant had abused one another in public and private 
and bandied unpleasant epithets, until both may be 
supposed to have ‘“‘got up” considerable heat. The 
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relations of Twycross to the whole transactions ena- 
bled the plaintiff to import into the case a good deal of 
irrelevant matter, of the kind usually known as “dirty 
linen,” and he hoped to show that defendant’s linen 
was dirtier than his own; in fact, about the dirtiest 
that ever was seen. Some people think he suc- 
ceeded. 


——_>__—__ 


WHEN INJURIES RESULTING FROM VIOLA- 
TION OF MUNICIPAL ORDINANCE DO 
NOT GIVE RIGHT OF ACTION. 
SUPREME COURT OF RHODE ISLAND — FEBRUARY 
24, 1877. 


HEENEY V. SPRAGUE. 


The violation of a duty imposed by a municipal ordinance, 
and sanctioned by a fine, will not support an action on 
the case for special damages in favor of one injured by 
the violation and against the violator. 

OTION in arrest of judgment. The action was 
brought by William Heeney and wife against Mary 

Sprague for injuries received by Mrs. Heeney in fall- 
ing upon a slippery sidewalk in front of defendant's 
premises. The sidewalk had become slippery from a 
neglect on the part of defendant to remove the 
snow therefrom. A city ordinance of the city of 
Providence in which such premises were situated, re- 
quired the removal of snow from the sidewalk in front 
of any premises in the city and prescribed a penalty 
for a failure to comply with the ordinance. The jury 
at the trial rendered a verdict in favor of plaintiff for 
$2,750. 

J. EB. Risley and W. W. Douglass, for plaintiffs. 

Thurston, Ripley & Co., for defendant. 

Durrer, C.J. The plaintiffs base their right to 
maintain this action on the authority of cases which, 
they claim, hold that where a person is required 
by statute to do an act and neglects to do it, any 
person specially injured by the neglect is entitled to 
recover his damages in an action on the case, if no 
other remedy is given, and that, too, even when the 
statute imposes a penalty for its violation. Couch v. 
Steel, 3 El. & B. 402, 411; General Steam Navigation Co. 
v. Morrison, 13 C. B. (N. 8.) 581, 594; Caswell v. Worth, 
5 El. & B. 849: Atkinson v. New Castle & Gateshead 
Water Works Co., L. R., 6 Exch. 404; Aldrich v. How- 
ard, 7 R. I. 199. It has been doubted, however, 
whether the cases go so far as is claimed. This doubt 
is expressed in Flynn v. Canton Co. of Baltimore, 40 
Md. 312, and in that case the attempt is made to con- 
fine the liability to cases in which the neglected duty 
is prescribed for the benefit of particular persons, or 
of a particular class of persons, or in consideration of 
some emolument or privilege conferred, or provision 
made for its performance, and to show that it does not 
extend to a duty imposed without consideration and 
for the benefit of the public at large, the only liability 
for the neglect of such a duty being the penalty pre- 
scribed. And this view is supported by strong, if not 
irrefragable authority. Hickok v. Trustees of Platts- 
burg, 16 N. Y., note on p. 161; Eastman v. Meredith, 
36 N. H. 284; Bigelow v..Inhabitants of Randolph, 14 
Gray, 541; Aldrich v. Tripp, Index C, 14. But even 
supposing the liability is not subject to any such quali- 
fication, then, inasmuch as the neglected duty was not 
enjoined by statute but by a municipal ordinance, the 
question arises whether in this respect an ordinance is 
as effectual asa statute. There are many things for- 





bidden by ordinance which are nuisances or torts, and 
actionable as such at common law. The question does 
not relate to them. The defendant has not done any 
thing injurious to others which she was forbidden to 
do; she has simply left undone something beneficial 
to others which she was required to do under a pen- 
alty in case of default. The thing required was not 
obligatory upon her at common law. It was a duty 
newly created by ordinance, which, but for the ordin- 
ance, she might have omitted with entire impunity. 
The question is, whether a person neglecting such a 
duty is subject not only to the penalty prescribed, but 
also to a civil action in favor of any person specially 
injured by the neglect. If the liability exists, it is 
quite a formidable one. A fall on the ice is often seri- 
ous in its consequences. The damages resulting from 
it may amount to thousands of dollars. And under 
the ordinance, the liability, if it exists, may be visited 
upon either the owner or the occupant of the abutting 
premises, or upon any person having the care of them. 
And further, if the liability exists under the ordinance 
in question, it exists pari ratione, under every ordin- 
ance prescribing a similar duty. To hold that it ex- 
ists is therefore to recognize, outside the legislature, a 
legislative power as between individuals which, though 
indirectly exercised, is nevertheless in a high degree 
delicate and important. This we ought not to do, un- 
less upon principle or precedent our duty to do it is 
clear; for we do not suppose that the creation of new 
civil liabilities between individuals was any part of 
the object for which the power to enact ordinances 
was granted. 

In some of the cases the origin of the liability upon 
a statutory duty is ascribed to the statute of West- 
minster 2, cap. 50; 2 Inst. 485-6. See Couch v. Steel, 3 
El. & B. 402, 411; Aldrich v. Howard, 7 R. I. 199, 214. 
That chapter, however, relates only to statutes; it 
does not extend to municipal ordinances. But even if 
the liability has its origin in the common law, we do 
not find that it has ever been held to extend to a neg- 
lect of duty enjoined simply by a municipal ordinance, 
and we think there are reasons, apparent from what 
we have already said, why it should not extend to it. 
The power to enact ordinances is granted for particu- 
lar local purposes. It includes or is coupled with a 
power to prescribe limited punishments by fine, pen- 
alty, or imprisonment for disobedience. No power is 
given to annex any civil liability. The power, being 
delegated, should be strictly construed. It would 
seem, therefore, that the mere neglect of a duty pre- 
scribed in the exercise of such a power should not be 
held to create, as a legal consequence, a liability 
which, within the power, could not be directly im- 
posed. 

The plaintiffs, in support of the action, refer to 
Jones v. Firemen’s Fund Insurance Co., 2 Daly, 307, 
and Bell v. Quinn, 2 Sandf. 146. Neither of these cases 
is like the case at bar. The first was an action upon a 
policy of insurance containing a provision that the 
policy shonld be void whenever any article should be 
kept in greater quantities than the law allowed, or in 
a manuer different from that prescribed by law, un- 
less provided for in the policy. The plaintiff, who was 
insured, kept a kind of fireworks, called ‘‘ colored 
lights,’”’ contrary to a city ordinance. The court de- 
cided that city ordinances within the city limits have 
all the force and effect of law, and that the plaintiff, 
therefore, could not recover. Here the only question 
was whether a city ordinance was a law in the sense in 
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which the word was used in the policy. The court, in 
deciding that it was, expressed itself broadly; but its 
language, in so far as it covered more than the point 
decided, was obiter dictum. The case of Bell v. Quinn, 
2 Sandf. 146, involved the effect not of a city ordinance 
but of a city charter. The action was upon a contract 
entered into in violation of the charter, not for dam- 
ages resulting from its non-observance. The court 
said: ‘* We will not say what the consequence would 
be if the prohibition were found in an ordinance of 
the corporation instead of the statute law. 2 Sandf. 
151.”” And see Ex parte Dyster in the matter of Moline, 
1 Meriv. 155; also in 2 Rose, 349; Kemble et al. v. At- 
kins et als., 1 Holt’s N. P. 427 and note; 7 Taunt. 260. 
The defendant, on the other hand, has referred us 
to three cases: Vandyke v. City of Cincinnati et al.,1 
Disney, 5382; Kirby v. Boylston Market Asso., 14 Gray, 
249; Flynn v. Canton Co. of Baltimore, 40 Md. 312. 
These cases are all in point, for they are exactly like 
the case at bar. It was held in each of them that the 
ouly liability of the delinquent, under the ordinance, 
was to pay the penalty prescribed by it, and that the 
action could not be maintained. These decisions, in 
the absence of any case to the contrary, are entitled 
to our respect as authority, and for the reasons above 
indicated we agree with them. See Brown, adm’r, v. 
Buffalo & State Line R. R. Co., 22 N. Y. 191; Admin- 
istrator of Chambers v. Ohio Life & Trust Co.,1 Disney, 
327, 336. 

The defendant’s motion in arrest of judgment is 
sustained. Judgment arrested. 

————__ 


NOTES OF RECENT DECISIONS. 


Action: against one inducing violation of contract.— 
An action may be maintained by one injured by the 
violation of a contract between him and another 
against a party who has maliciously induced the other 
to violate such contract. Sup. Ct., North Carolina, 
Jan., 1877. Jones v. Stanley. 

Bailment: title of finder of money.—Where one finds 
money and leaves the same in the hands of another for 
safe-keeping, the finder may maintain an action against 
such bailee for conversion. Sup. Ct. of Appeals, Vir- 
ginia, April, 1877. Tancil v. Seaton. 

Chattel mortgage: what sufficient description of 
property in: parol evidence to identify: provision 
as to future advances.—A description which will 
enable third persons to identify the property is suffi- 
cient. The description in the deed was as follows: 
Seventeen head of horses, three mules, eight wagons 
complete, six carts and horses complete, eighteen 
scrapers and attachments. Held, sufficient. Parol 
evidence is admissible to identify the property, which 
the mortgage itself indicates. A provision in a mort- 
gage for future advances, if free from fraud, is not 
objectionable. Sup. Ct., Tennessee. Atwood v. Brown 
(Tenn. L. Rep. June, 1877). 

Criminal law: attempt to commit incest.—To consti- 
tute an attempt to commit incest there must have 
been some step taken toward the actual commission 
of the offense. A mere effort by persuasion to induce 
a female to yield to incestuous intercourse, does not 
amount to an attempt. Where a man after unsuccess- 
fully persuading his niece to yield to him, then 
attempts to accomplish his purpose by force, he is not 
guilty of an attempt to commit incest. To constitute 
incest there must have been a mutual consent of the 





parties. 
People. 

Damages: action wpon covenants in deed: measure 
where failure is partial.—In an action of covenant 
brought on covenants in a deed, where the title which 
the vendor conveyed has only partially failed, com- 
pensation for the partial failure is the usual measure of 
damages. Sup. Ct., Pennsylvania, Jan. 2, 1877. Knowles 
v. Kennedy. 

Evidence: certified copy of chattel mortgage.—A certi- 
fied copy of a chattel mortgage is no proof of the exist- 
ence or execution of the original. The original must 
always be produced. New York Sup. Ct. Gen. Term, 
4th Dep., April, 1877. Sunderlin v. Wyman. 

Mortgage: wpon property to be acquired.—A mortgage 
intended to cover after-acquired property can only 
attach itself to such property in the condition in which 
it comes into the mortgagor’s hands. New Jersey Ct. 
Ch., May, 1877. Williamsonv. N. J. S. R. R. Co. 

Official bond: presumption as to acts of officer in 
action on.—H. was appointed superintendent of Indian 
affairs to succeed himself, and at the date of the execu- 
tion of his second bond there was a balance due the 
United States of the moneys received by him on his 
first bond. Held, that there could be no presumption 
that this sum had been illegally appropriated by the 
officer, but the fact must be proved by the party claim- 
ing or alleging it; and that in the absence of such proof, 
the presumption is, that this balance was then in the 
hands of the officer, to be applied and accounted for 
under his second bond. United States Cir. Ct., Ore- 
gon, May 7, 1877. United States v. Earhart (Chic. L. 
News). 

Official bond: breach of condition in: bond of consta- 
ble.—A levy and seizure by a constable of the property 
of persons not defendants in the execution is a breach 
of the condition of his official bond, for which the sure- 
ties are liable. An unsatisfied judgment against the 
constable for the conversion of the property wrongfully 
seized by him, is no bar to an action on his bond against 
such sureties. Sup. Ct. District of Columbia. United 
States v. Hine (Wash. L. Rep. June, 1877). 

Partnership : what does not constitute.—An agreement 
by which a debt of A is transferred to, and assumed by 
B, and isto be paid by B out of the profits and proceeds 
of a partnership, does not have the effect to make A a 
member of such partnership. Sup. Ct., Minnesota, 
May 15, 1877. Delaney v. Timberlake (N. W. L. Rep.). 

Real estate: title to: construction of will.—-By his will 
testator gave his daughter certain real estate, to be 
held by her husband as trustee for her children; by a 
codicil he explained his intention, to give her children 
living at his death, and the lawful issue of any of them 
deceased and to their heirs forever, share and share 
alike. The devisee and her husband are over seventy- 
five years of age, and two children born to them sur- 
vive, unmarried. They all joined in acontract of sale. 
Held, not to make a perfect marketable title, because 
(1) the law recognizes no period at which the possibil- 
ity of issue ceases; and (2) the daughter took only a 
life estate, with remainder to children and grand-chil- 
dren living at her death. Sup. G@t., Pennsylvania, 
May 7, 1877. List v. Rodney. 

Removal of cause: when jurisdiction of Federal court 
attaches.—Where a proper application has been made 
for the removal of a cause from a State to a Federal 
court, a bond given and approved, the jurisdiction of 
the Federal court attaches, and the plaintiff cannot 


Sup. Ct., Illinois, February 6, 1877. Coz v. 
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defeat the removal of the cause by dismissing his suit. 
Sup. Ct., Missouri, April, 1877. Beery v.C., R. I. & P. 
R. R. Co. 

Sale of chattels: on refusal to pay on delivery vendor 
may reclaim.—Where payment for and delivery of 
chattels are to be simultaneous, and payment is omit- 
ted, evaded, or refused upon delivery, the seller may 
immediately reclaim them. New Jersey Ct. Ch., May, 
1877. Williamson v. N. J. S. R. R. Co. 

Statute of frauds: promise to pay debt of another.— 
Defendant assuming to act as plaintiff's agent, on 
August 22, 1872, took from one Robbins (the maker) a 
note payable to defendant’s order. The note was thus 
taken as the property of the plaintiff, and without any 
purpose on defendant’s part of acquiring any owner- 
ship in it for himself. On August 27, 1872, defendant 
made and signed the following indorsement on the 
note, viz.: ‘Notice and protest waived. I guaran- 
tee the collection of the within note,’’ and on the same 
day transmitted the note to plaintiff. Plaintift hav- 
ing received the note and retained it without objec- 
tion, brings this action upon the supposed guarantee. 
Held, (1) that the supposed guarantee is clearly within 
our statute of frauds, and void for waut of an expressed 
consideration, since it appears first, that there was a 
debt owing by Robbins to plaintiff evidenced by the 
note; (2) that the guarantee was a special promise to 
answer for the debt of Robbins, which continued to 
subsist, and (3) that the guarantee was not founded 
ou any new and original consideration moving to the 
guarantor. Sup. Ct., Minnesota, May 15, 1877. Shep- 
hard v. Allen (N. W. L. Rep.). 

Will: construction of : power of county to take as trus- 
tee under.—A will directed certain money “to be put 
to interest in the county treasury, for ten years, of 
Lawrence county, and the interest yearly of it to be 
applied to the support of the poor of North Beaver 
township, then at that period they stop the interest, 
and keep all that is in the treasury for the use of the 
county forever. ’’ Held, that the clear intent-of the will 
was to place the fund under the control of those who 
manage the county affairs, who were to apply the inter- 
est for ten years to the support of the poor of the 
designated township. Held, further, that under the pro- 
visions of the act of April 15, 1834, §3, permitting coun- 
ties and townships to hold property for the purposes 
for which rates are laid, the county was competent to 
take the fund as trustee, and that in such case the 
vagueness of the trust, or uncertainty of the subjects 
of the charity, was not material. Sup. Ct., Pennsylva- 
nia, Jan. 2,1877. County of Lawrence v. Leonard (W. 
Not. Cas.). 


———_@———_——— 


COURT OF APPEALS ABSTRACT. 


APPEAL. 

When Court of Appeals has no jurisdiction to hear. 
—The record in this case showed only this: An order 
purporting to have been made at Special Term which 
recited that the action had been brought to trial and a 
motion made to dismiss thé complaint, and directed 
that the same be dismissed with costs, unless the plain- 
tiff moved to amend such complaint within ten days; 
a notice of appeal from the order to the General Term, 
and a statement that a judgment was entered for a 
failure to comply with the terms of the order, for costs, 
and a notice of appeal from the judgment to the Gen- 
eral Term. No case appeared to have been made or 
settled, nor a single exception to have been taken. 





Held, dismissing appeal, to present nothing for review 
by this court. When there is either no case made or 
settled, showing that any question was raised or any 
exceptions taken, or no report of a referee or findings 
of the court with exceptions, this court has no juris- 
diction and no appeal lies. (Doty v. Carolus, 31 N. Y. 
547; Wood v. N. Y.C.& H. R. R. R. Co., 29 id. 616.) 
Smith v. Starr. Opinion per curiam. 

[Decided June 12, 1877. Reported below, 4 Hun, 123.] 


BANKING. 


1. Statute giving preference to savings bank deposits. 
—The statute giving a preference to deposits made in 
a bank or banking corporation by a savings bank over 
those made by individuals or other corporations, does 
not apply to a luan made by a savings bank to such 
corporation, even though such loan may be made by 
the officers of the savings bank in violation of law. 
Decision below affirmed. Rosenbach v. Manufacturers 
& Builders’ Bank: In matter of Receiver of German 
Uptown Savings Bank v. Receiver of M. & B. Bank. 
Opinion by Allen, J. 

2. What is a loan and not a deposit.—In this case 
moneys borrowed by the savings bank and furnished 
to enable the other bank to save its credit upon a par- 
ticular occasion, and for which the savings bank were 
to receive interest and for which it took security, held, 
to constitute a loan and not a deposit. Ib. 

[Decided April 17, 1877.] 
JUDGMENT. 

1. In action by survivor : amendment of, when allow- 
able.—Judgment in an action accruing to three per- 
sons jointly, one of whom had died, was entered by the 
two surviving plaintiffs without its appearing that it 
was for them as survivors. Held, not a ground of ap- 
peal. It was an irregularity which should have been 
taken advantage of by motion. Reeder v. Sayre. 
Opinion by Folger, J. 

2. Amendment: power to allow.—The power of 
amendment of the pleadings under the Code is great. 
The real limitation to it seems to be that the amend- 
ment shall not bring in a new cause of action. An 
amendment allowing plaintiffs to aver their character 
as surviving partners instead of tenants in common, 
would not change the cause of action. Held, proper 
to be made even by the court on appeal. Ib. 

[Decided June 19, 1877. Reported below, 6 Hun, 562.] 


PARTNERSHIP. 


Acts done in relation to partnership property after 
dissolution: when partnership presumed to continue as 
to such acts.—A firm holding a judgment against L. 
became insolvent and made an assignment for the 
benefit of creditors. At a sale of the firm property 
this judgment was struck off for a nominal sum to D., 
who had acted all along as attorney for the firm. D. 
made no claim to the judgment, and it was under- 
stood by all parties that he purchased it for the benefit 
of the original owners. Held, that although by their 
insolvency and the assignment for the benefit of cred- 
itors the general partnership ceased to exist-between 
the members of the firm, yet in the absence of evi- 
dence to the contrary they would be considered to 
hold the judgment as partners and not as tenants in 
common, and either partner had a right as agent for 
the others to sell and transfer the judgment. Judg- 
ment below affirmed. Thursby v. Lidgerwood. Opiu- 
.on by Church, C. J. 

[Decided April 3, 1877. o) 
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PRACTICE. 

General objection to evidence: effect of, on appeal.— 
Where evidence is excluded upon a mere general ob- 
jection the ruling will be upheld if any ground in fact 
existed for the exclusion. It will be assumed, in the 
absence of any request by the opposing party or the 
court to make the objection definite, that it was un- 
derstood and that the ruling was placed upon the 
right ground. But where there is a general objection 
to evidence and it is overruled and the evidence is re- 
ceived, the ruling will not be held erroneous, unless 
there be some ground which could not have been ob- 
viated if it had been specified, or unless the evidence 
in its essential nature be incompetent. Judgment be- 
low affirmed. Tooley v. Bacon, administratrix. Opin- 
ion by Earl, J. 

[Decided May 29, 1877. Reported below, 8 Hun, 156.] 
STATUTE OF FRAUDS. 

1. Verbal lease for two years: effect of entry by lessee 
under such lease: tenuncy from year to year.—The plain- 
tiffs entered farming lands under a verbal lease from 
T., the owner, for two years with the privilege of two 
crops of wheat, one of which would be reaped during 
the two years, the other after the end of such time. 
The lease was made in 1871, to run from April 1 of that 
year, at a certain rent which was paid to T., and plaintiff 
entered into possession. In May, 1872, one S. entered 
into a written contract for the purchase of the premi- 
ses from T., the conveyance to be made April 1, 1873. 8. 
served prior to that time a notice to quit April 1, 1873, 
upon plaintiffs, but no notice was ever served upon 
them by T. Held, that the lease not being in writing 
was void under the statute of frauds, but plaintiffs 
entering into possession made a contract for letting 
from year to year, terminable at the end of either year 
by a notice from either plaintiffs or the owner of the 
lands. Judgment below affirmed. Reeder v. Sayre. 
Opinion by Folger, J. 

2. Out-going crop: to whom belonging in tenancy from 
year to year.—Held, also, that if the term of tenancy 
from year to year should be terminated at any time 
when there was a sown crop which could not then be 
harvested the out-going tenant would not be entitled 
to the crop. A tenant by parol fora single year has 
not in the absence of express stipulation at common 
law nor by the general custom of this State a right to 
an out-going crop. Ib. 

4. Notice to terminate tenancy from year to year: by 
whom to be given.— Held, also, that S had not under 
his contract of sale a right to terminate the tenancy of 
plaintiffs by notice. Such notice could only be given 
by the owner, T. Ib. 

5. Construction of lease from year to year: when term 
ends: out-going crop.—In this case the crop of wheat 
which was sown in 1872 could not be harvested until 
after the lst of April, 1873, when the two years from 
the time when plaintiffs took possession of the land 
had elapsed. Held, that the tenancy from year to year 
did not terminate until this crop was harvested, and 
plaintiffs were entitled to harvest the same, and could 
maintain action for its value against S. for harvesting 
the same without their consent. Ib. 

[Decided June 19, 1877. Reported below, 6 Hun, 562.) 


TITLE. 

Assignment under two-thirds act invalid to convey 
title to assiynee when proceedings invalid.—In 1845 one 
Paddock who owned a lot of land presented a petition 
for a discharge from his debts toa county judge under 





the provisions of Art. 3, Chap.5, Tit. 1, Part 2, of the 
Révised Statutes relating to “ voluntary assignments 
made pursuant to an application of an insolvent and 
his creditors.”” Thereafter he executed an assignment 
of his estate in law and in equity to one R., which 
recited a consideration of one dollar, and that it was 
made in pursuance of an order of the judge for the 
benefit of all his creditors ‘‘according to the statute 
aforesaid ’ There was nothing further done under 
the assignment and it was conceded that the proceed-_ 
ings were fatally defective. Paddock died in 1864. In 
1869 one T., an attorney, applied to R. to convey the lot 
in question. R. thereupon advertised the lot for sale 
at public auction, and on the sale it was bid off by T. 
for $100 and at his request was conveyed to his sister- 
in-law who soon after without consideration conveyed 
it to the wife of T. Held, that the insolvent proceed- 
ings being invalid the assignment based thereon was 
void and conveyed no title to the assignee, and his 
conveyance conveyed none. Striker v. Molt, 23N. Y. 
90; Games v. Stiles, 14 Pet. 322; Rockwell v. Brown, 54 
N. Y. 210, distinguished. Judgment affirmed. Rock- 
well v. McGovern. Opinion by Andrews, J. 

[Decided April 10, 1877.] 


WITNESS. 

Competency of, under Code, § 399: personal transaction 
with deceased: intent.—In an action in relation to 
certain funds and property which had been placed by 
plaintiff in the hands of defendant's intestate the 
answer was that the property was so placed by plaintiff 
for the purpose of delaying and defrauding his credi- 
tors. Plaintiff was asked as a witness, if he put any 
property in the hands of the intestate with the intent 
to delay and defraud his creditors. Held, that the 
plaintiff was incompetent under Code, § 399, to answer 
the question. The placing of the property in intes- 
tate’s hands was a personal transaction, and the intent 
with which it was done accompanied and characterized 
the transaction and was an element thereof. Judg- 
ment below affirmed. Tooley v. Bacon. Opinion by 
Earl, J. Church, C. J., and Andrews, J., dissent. 
[Decided May 29, 1877. Reported below, 8 Hun, 158.) 

——_ + --___ ‘ 
VALIDITY OF IRREGULAR JUDGMENT. 


N Gunn v. Plant, just decided by the Supreme Court 
of the United States, the question presented for 
determination was, whether a judgment otherwise 
duly entered is void if the verdict on which it is pre- 
dicated has not been recorded inthe minutes. The 
action was in equity. The bill was filed by the owner 
of a mortgage which had been foreclosed to restrain 
the payment of funds arising from a sale of land to the 
holder of a prior judgment, claiming that the verdict 
upon which such judgment was founded was not en- 
tered upon the minutes of the court prior to the entry 
of the judgment. The court below held that the 
mortgage was superior to the judgment. In reversing 
that decision the Supreme Court said: 

It is very clear that a decision of a court is not tech- 
nically a judgment until in some form it has been en- 
tered of record. If entered in the course of judicial 
proceedings, of which the court has jurisdiction, it is 
binding until reversed or set aside, no matter how 
irregular it may be as to matters of form. Cooper v. 
Reynolds, 10 Wall. 316. In this case a judgment was 
entered in due form. Asa judgment it was complete. 
There had been a verdict and that appeared among 
the files in the cause. It was within the power of the 
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court, therefore, to enter the judgment. The only 
defect in the proceedings is an omission to properly 
record the verdict. That seems to us an irregularity 
only. The court had jurisdiction of the cause and of 
the parties, and in due course of proceeding had the 
power to enter the judgment, and did so. This the 
record shows. A person interested in the question 
would, upon application at the clerk's office, have 
found a judgment recorded in the proper place. In 
the form it was entered it was a lien upon the lands of 
the defendant. This was the essential fact. It matters 
not that the record also disclosed an irregularity, for 
which, unless it could be cured, the judgment as re- 
corded might, upon proper application, be set aside, 
for until set aside it continued in force as a subsisting 
lien. 

In this particular the case is different from that of 
Administrators of Liger v. Rogers, 12 Ga. 289. There 
the judgment as entered did not create the lien. The 
amendment subsequently made was necessary to give 
it that effect, and between the date of the original en- 
try and the amendment a purchaser without notice 
had intervened. Here the lien is complete if the judg- 
ment stands. The only question is, whether it can 
stand. The amendment to the record is not to give 
the judgment additional effect, but to sustain the 
effect it already has. Finding it recorded, a purchaser 
would be put upon inquiry for the verdict, and such 
an inquiry would have discovered it on the files. True, 
it should have been entered on the minutes. That was 


the duty of the clerk, and if he fails in this ‘* the court 
may, at any time, have the misprision corrected.” 


Pearce v. Bruce, 88 Ga. 451. 

We think, too, the case is distinguishable from that of 
Leu v. Yates, 40 Ga. 56. There, in a suit pending, “ the 
counsel for the defendant made the following confes- 
sion, which was entered on the minutes as made: ‘ We 
confess judgment to the plaintiff for the sum of $—, 
with interest and costs, reserving the right of appeal.’ 
Upon this confession the counsel for the plaintiff en- 
tered up judgment for $224.58 principal, and $4.71 of 
interest.’”? Atasubsequent term of the court an order 
was passed filling the blank in the confession to cor- 
respond with the judgment, but, in the meantime, the 
judgment debtor had sold the lands which were the 
subject-matter of the controversy, and the question 
was, whether the lien of the judgment took effect as 
against this purchaser at the date of the original entry, 
or not until the amendment was made. The court held 
that it did not take effect until the amendment, and in 
the opinion uses this language: ‘ Till this amendment 
was made, we think this judgment had no validity. 
It rested upon neither the verdict of a jury nor a con- 
fession by the defendants for any thing but costs of 
suit. The amount of principal for which it was ren- 
dered had never been agreed upon by the parties, and 
as there was no definite sum of principal there could 
be no calculation of interest.’’ In that case there was 
no authority for the judgment, and the record dis- 
closed that fact. Here there was, in the files of the 
cause, the evidence of complete authority to render 
the judgment for all that was given and more. There 
is po necessity for supplying any defect in the author- 
ity as it actually existed. All that is required is to 
correct a “misprision* of the clerk, and record the 
verdict as it appeared in the files. It was in writing, 
and signed by the foreman, in accordance with the 
practice in Georgia. The subsequent entry of the 





judgment is complete evidence of its acceptance by 


the court. The case of Dornick v. Reichenback, 10 8. 
& R. 90, is not an authority against this position, for 
in Pennsylvania the practice is, as appears in that case, 
not to take verdicts in writing, but to receive them 
“from the lips of the foreman and record them in the 
usual way.”’ In Georgia, however, they are delivered 
in writing, and kept with the files. In this way the 
evidence of what the verdict actually was can be pre- 
served without an entry on the minutes. 

We think, therefore, that upon the case, as it is pre- 
sented to us, the court erred in deciding that the lien 
of the mortgage to the complainants was superior to 
that of the judgment of Gunn. In our opinion the 
judgment was valid, and a lien upon the property from 
the time of its rendition at the November term, 1866. 

——_@—_—____. 
RECENT AMERICAN DECISIONS. 

SUPREME COURT OF RHODE ISLAND— OCTOBER 

TERM, 1876. 


ACTION. 


1. When there is a right there is a remedy. —When a 
statute creates a new right or liability, and at the same 
time gives a remedy, the remedy given is exclusive; 
but when the right or liability was not created by the 
statute, but would have existed without the statute, 
the statute remedy is cumulative. Inman v. Tripp. 

2. When plaintiff cannot maintain.—When a plain- 
tiff’s cause of action arises from a violation of law on 
his part, his suit,cannot be sustained, and it is immate- 
rial whether the violation of law appears from the 
plaintiff's direct evidence, or is elicited from him by 
legitimate cross-examination. Smith v. Rollins. 


CONSTITUTIONAL LAW. 

1. Office of centennial commissioner one of trust un- 
der Federal constitution, article 2, section 1.—The office 
of a commissioner of the United States centennial 
commission is an ‘office of trust,’’ under article 2, 
section 1, of the constitution of the United States. 
Such a commissioner, when chosen an elector of the 
President and Vice-President of the United States, 
cannot, by declining the office of elector, create such 
a vacancy therein as is provided for by Gen. Stat. R. 
I., cap. 11,87. In re Corliss. 

2. Removing disqualification to hold office of presi- 
dential elector.—A person disqualified as elector of the 
President and Vice-President of the United States, by 
holding an “ office of trust or profit under the United 
States,’’ cannot remove the disqualification by resign- 
ing the office, unless his resignation precedes his ap- 
pointment as elector, or, in Rhode Island, his election 
to the position of elector. The election to such posi- 
tion of a person so disqualified does not result in the 
election of the candidate receiving the next highest 
number of votes, but in a failure to elect. The case 
of such failure is provided for by Gen. Stat. R.I., 
cap. 11, §5. Ib. 

CORPORATION. 

Gratuitous release of wrong-doer by.— A corporation 
cannot gratuitously condone or release the fraud of a 
defaulting officer, unless by a unanimous vote of its 
stockholders. Hazard v. Durant. 

DEED. 

Construction of: when a nullity.—A statute being in 
force providing that ‘‘ where the husband and wife, 
being of lawful age, are seized of any lands, tene- 
ments, or other real estate, in the right of the wife, 
they shall be authorized to convey the same by deed 
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or other instrument in writing, signed, sealed and de- 
livered by them, respectively,” a deed was given, 
drawn as the individual deed of a married woman, 
throughout the premises, granting and covenanting 
parts down to the attestation clause, which read, “ In 
testimony whereof, we have hereunto set our hands 
and seals, this 11th day of April, A. D. 1867." The 
deed was signed, sealed 'and acknowledged, by both 
husband and wife, the wife’s acknowledgment be- 
ing separately taken. Held, that the deed was a nul- 
lity. Warner v. Peck. 
HIGHWAY. 

1. Right of municipality to obstruct’ for purpose of 
repairing or building sewer in: duty of diligence in do- 
ing work: right of adjoining owner to recover damage 
for unnecessary delay.—A statute being in force pro- 
viding that “all highways * * * lying and being 
within the bounds of any town, shall be kept in repair 
and amended, from time to time, so that the same may 
be safe and convenient for travelers with their teams, 
carts and carriages, at all seasons of the year, at the 
proper charge and expense of such town, under the 
care and direction of the surveyor of highways for 
such town.”” * * * ‘*Such town shall also be liable 
to all persons who may in anywise suffer injury to 
their persons or property by reason of any such neg- 
lect, to be recovered in an action of the case to be 
brought against the town or towns which are bound 
to keep said road or bridges in repair as aforesaid.” 
The city of Providence, under authority given it by 
the legislature of the State, built by contract a sewer 
in Washington street, a highway in said city. The 
street was obstructed and rendered impassable during 
and by the construction of this sewer. W., a grocer, 
doing business on the obstructed part of the street, 
sued the city for loss of profits and increased expense 
and trouble in the conduct of his business caused by 
the obstructions in the highway, claiming that the 
work of construction had been unduly and unneces- 
sarily prolonged. At the trial the court instructed 
the jury that if the work was done with reasonable 
care and diligence, taking no more time than was nec- 
essary, the plaintiffs, though seriously injured, could 
not recover at all; but that, if there was unreasonable 
delay in doing the work, and, during this delay, access 
to the plaintiffs’ store was cut off or obstructed, in the 
manner described, it was an injury to the plaintiffs 
for which the plaintiffs would be entitled to recover; 
recovering damages, however, only for the prolonga- 
tion of the obstruction beyond what was reasonably 
necessary. Held, that there was no error in the in- 
struction. Williams Bros. v. Tripp. 

2. Right of adjoining owner to recover damages for 
delay: how far act of legislature protects.— Held, 
further, that the injury complained of was not one 
common to the plaintiff and the rest of the public. 
Held, further, that the act of the legislature, authoriz- 
ing the construction of the sewer, implicitly remitted 
the duty of keeping the highway where the sewer was 
building “ safe and convenient,’’ but that this implied 
remission was only for such time as was reasonably 
necessary forthe work. Held, further, that the city, by 
a contract for its own benefit, cannot relax the obliga- 
tion of a duty imposed on it by statute for the public 


benefit. Ib. 
STATUTE OF FRAUDS. 


1. Agreement to sell real estate: memorandum suffi- 
cient.— Memorandum of contract as follows: ‘I 
hereby agree to sell J. K. the house and lot situated 





on L. street, second lot east of C. street, on north side 
of L. street, for the sum of ($7,000) seven thousand 
dollars, and agree to give a satisfactory deed on or 
before the first day of September next, and hereby 
acknowledge the receipt of ten dollars on account of 
above sale. (Signed) “W.E. T, 
“ J. K.” 

In an action by W. E. T. against J. K., held, that 
the memorandum was sufficient to bind J. K. Thorn- 
ton v. Kelly. 

2. Promise to pay debt of another.—Action. against 
A for work done for B. Held, that if any credit is 
given to B, the action against A cannot be maintained 
without a contract in writing. Wood v. Patch. 

—_——_@—_____. 
RECENT BANKRUPTCY DECISIONS. 
CONFLICT OF LAW. 

State statute regulating distribution of funds of bank. 
—The law of New Hampshire, which provides that 
when the assets of a savings bank shall fall below 
ninety per cent of the amount of deposits, the deposit 
account shall be reduced so as to divide the loss equita- 
bly among the depositors, is not void, because the gen- 
eral United States bankrupt law was in force when it 
was enacted. Under such circumstances the condi- 
tion of the bank is such as to place it among the class 
of cases excepted from the operation of the bankrupt 
law. Sup- Ct., New Hampshire. Simpson v. The City 
Savings Bank, 15 Nat. Bankr. Reg. 385. 

GIFT. 

By insolvent husband to wife: power of court of bank- 
ruptcy as to.—A gift of his personal property by a hus- 
band to his wife, under the circumstances in this case, 
without any visible change of possession, does not 
constitute an adverse interest in the wife so as to com- 
pel the filing of a bill in chancery for the purpose of 
litigating the rights of the parties; but on a petition 
by the assignee of the husband for the possession of 
such property the bankrupt will be required to answer, 
and if it then appear that there is really an adverse 
interest in the wife, she will be permitted to have her 
right ascertained in an independent proceeding. U. 
S. Cire. Ct., E. D. Wisconsin, April, 1877. In re Pierce 
et al. 

JURISDICTION. 

Ouster must be plead.—A State court is not ousted of 
its jurisdiction in attachment cases by proceedings in 
bankruptcy, unless such proceedings are pleaded. St. 
Louis Ct. App. Haber v. Klauberg et al., 15 Nat. 
Bankr. Reg. 377. 

PLEDGE. 

Pledges of bankrupt redeemed by assignee.— Pledges 
of the bankrupt redeemed by the assignee are assets 
in his hands, and cannot be considered to have been 
redeemed for the benefit of asingle creditor to the 
prejudice of the general creditors whose funds have 
thus been diverted. Where the assignee redeems val- 
uable pledges, he is subrogated to the rights of the 
pledgee until the fund is made good from the pro- 
ceeds of the redeemed pledges. Com. Pleas, Phila- 
delphia. McLean et al., assignees, v. Cadwalader, 15 
Nat. Bankr. Reg. 383. 

PREFERENCE. 


Taking judgment notes from insolwent.—Where cred- 
itors of an insolvent, knowing him to be such, take 
his notes for a pre-existing debt, accompanied by war- 
rauts of attorney to confess judgment thereon, the 
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transaction is fraudulent as against other creditors, 
although involuntary proceedings were not com- 
menced against the debtor until more than two 
months thereafter. Where judgment was entered 
upon the warrants and execution issued and levied 
before the filing of the petition, such execution and 
levy gives no preference to the judgment creditors. 
U. 8. Cire. Ct., E. D, Iinois. In re Herpick, 15 Nat. 
WAIVER. 


By proof of debt.—Where a judgment creditor of 
the bankrupt proves his debt, he will be considered as 
having waived his lien created by that judgment on 
other property of the bankrupt. Sup. Ct., Georgia. 
Heard v. Jones, 15 Nat. Bankr. Reg. 402. 


RECENT ENGLISH DECISIONS. 
SALE, 


Lien to unpaid vendor : purchase by broker for undis- 
closed principal: delivery order : dock warrants: custom 
of London Dry Goods Market.— By the custom of the 
London Dry Goods Market a broker who purchases 
fora principal, as broker, but without disclosing the 
name of the principal, is liable for the price of the 
goods, in case the purchaser does not pay. On the 3d 
March, 1876, C. sold to D., a broker, for undisclosed 
principals, eighteen casks of gum sandrac lying at the 
docks, and signed a delivery order in favor of D. 
The delivery order was indorsed by D. to B. & Co., 
his undisclosed principals, who deposited the same 
with the Imperial Bank as a security for advances. 
On the 18th March the bank lodged the order at the 
office of the Docks Company in Leadenhall street, with 
a request for warrants, aud notice of the order having 
been lodged was sent to the long room ,at the dock- 
house. On the same day D., having heard that B. & 
Co. had stopped payment, paid C. for the goods, and 
sent his clerk to the long room, who arrived there be- 
fore notice of the delivery order having been lodged 
by the bank had been received, and he, in the name of 
C., applied for a warrant for the goods, which was made 
out aud delivered to him. C,. subsequently indorsed 
the warrant to D., and gave him a second delivery 
order. On an action by the bank for a declaration 
that they were entitled to the goods, held, that, under 
the circumstances, C.’s lien as an unpaid vendor 
passed to D., and that the warrant in favor of C. hav- 
ing been obtained before the delivery order had been 
entered at the warrant office at the ducks, D. was en- 
titled to the goods, and the action was dismissed, with 
costs. Imperial Bank vy. London & St. Catharine Dock 
Co., Chan. Div., Nov. 30, 1877, 36 L. T. R. (N. 8S.) 
233. 

SHIPPING. 

Charter-party : custom: whether excluded by terms of 
charter-party: West India ports: payment of lighterage, 
whether by ship-owner or charterer.—The plaintiffs 
agreed with the defendant by charter-party that the 
defendant's ship should load at Barbadoes, St. Kitts, 
or Trinidad, a full cargo of West India produce, * to 
be brought to and taken from alongside at merchant's 
risk and expense.”’ These words, with others, were 
in print. The charter-party also contained the words 
‘cargo at Trinidad as customary.’’ These words, with 
others, were in writing. The custom at Trinidad is, 
that the ship pays for the lighterage, and the ship- 
owner allows the charterer the reasonable expense 
thereof. The defendant’s ship loaded at Trinidad in 





the customary manner, but the captain refysed to pay 
the lighterage, whereupon the plaintiffs had to bear 
the expense of it. Held, that the stipulation, * cargo 
at Trinidad as customary,” worked an exception to 
the stipulation as to loading at merchant's risk, and 
that the plaintiffs were entitled to recover the lighter- 
age from the defendant. Q. B., Jan. 19, 1877. Scrut- 
ton v. Childs, 36 L. T. Rep. (N. S.) 212. 
WILL. 

1. Construction: “ other daughters slrviving.’’—A tes- 
tator devised his real and personal estate to trustees 
upon trust for sale, and upon trust to divide the resi- 
due of the moneys so arising among all such of his 
daughters as should be living at his death; and the 
trustees were directed to invest the share of each 
daughter and pay the income to her for life with re- 
mainder to her children, and remainder in default of 
issue to the testator’s “other daughters or other 
daughter surviving.’’ All the daughters survived the 
testator. One died subsequently leaving a child, and 
afterward another died without issue. Held (revers- 
ing the decision of Hall, V. C.), that the period of sur- 
vivorship referred to the death of the daughter whose 
share was to be distributed, and that the child of the 
daughter who died first took no interest in the share 
of the daughter who subsequently died without issue. 
Ct. App., Nov. 25, 1876. Beckwith v. Beckwith, 36 L. 
T. Rep. 128. 

2. Real estate: misdescription: intestaucy.—A testa- 
tor devised his freehold property at M. and at T. to 
his two children equally. He never had freehold 
property at M., but he had a share in real estate at R., 
which adjoined M., and in the parish of which M. 
was situate. Held, that the real estate at R. did not 
pass by the will, but descended to the heir at law, and 
that such descended estate was primarily liable, iu the 
insufficiency of the personal estate, tou the payment 
of debts to the exclusion of the devised estate at T. 
Chanc., Feb. 20, 1877. Barber v. Wood, 36 L. T. Rep. 
(N. 8.) 373. 


—_—>___—__ 


BOOK NOTICES. 


PATERSON ON THE LIBERTY OF THE SUBJECT. 


Commentaries on the liberty of the subject and the laws of 
England relating to the security of the person. By James 
Paterson, . M. A., Barrister-at-law, sometime com- 
missioner fur English and Irish Fisheries, etc. In two 
volumes. London: MacMillan & Co., 1877 

ROM the title to this work we would expect to find 
upon opening it a political rather than a legal 
treatise. When we speak of liberty of the subject 
our mind reverts at once to those great constitutional 
enactments, the Magna Charta, the Petition of Right, 
and the Habeas Corpus Act, which are, in the minds of 
most of us, the distinguishing features of the English 
law. Neither would it occur to us to look upon either 

Bacon or Coke or, indeed, Sir William Blackstone, as 

a teacher in this field of jurisprudence, but we would 

seek rather for instruction the precepts and examples of 

Hampden, of Sydney, or of even John Witkes. Yet this 

idea would be founded upon but a partial view of the 

matter, upon a view of it having regard only to the 
encroachments upon the liberty of the individual 
which have been or may be made by the government, 
and would ignore that no less important view which 
would have regard to the encroachments liable to be 
made by individuals. It has been peculiar to the 
English race to always regard with unconcealed 
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suspicion any attempt made by the executive author- 
ity to interfere with individual action while they have 
supinely permitted powerful individuals and combina- 
tions among themselves to invade at will private 
rights and liberty. So long as the trespass did not 
appear to be committed with official sanction there 
would be nothing but a little grumbling, but clothe it 
with an appearance of official sanction and those who 
before had tamely submitted would be up and in arms 
to resent it. But the dangers to private liberty from 
sources other than the Crown and government are at 
the present time fully as threatening as any, and it is 
peculiarly important for the citizen to know and 
understand them. Powerful corporations may, under 
the authority of eminent domain, seize his property, 
or they may in the careless performance of their daily 
business injure him personally. Parties with whom 
he deals may disregard contract obligations and inflict 
loss upon him, and those who furnish the public with 
news may maliciously destroy his good name by circu- 
lating a false report. - All these acts are trespasses upon 
his liberty, and the law concerning them is properly 
included iu a work upon that topic, and consequently 
such a work embraces nearly all the law. The treatise 
of Sir William Blackstone covered this topic and its 
various phases and nothing more, and the work before 
us is intended to go over the same ground, following a 
different plan, indeed, and covering the changes which 
the courts und legislature have made in the English 
law since the great commentator laid down his pen. 
As expressed by the preface ‘** the present two volumes 
contain a general introduction to the subject of law, 
discussing the current definitions and divisions as well 
as subjecting the details to a more natural method 
than has hitherto been followed; and that division of 
the substantive law entitled the security of the person, 
is exhibited in complete detail, showing how the law 
guards personal freedom at every point, and what are 
the leading changes through which that law has passed. 
Here will be shown not only all that the law can do to 
protect the person against every wrongful interference, 
but also conversely the worst that can be done to the 
persons of those who occasion such interference — the 
best and the worst that can happen to the body under 
the law of England as that law has been developed up 
to the present time.’”’ The volumes will prove a valu- 
able contribution to the science of elementary law, 
and we can recommend their perusal to all who desire 
to make themselves familiar with English law as it 
now exists. 


MASSACHUSETTS REPORTS, VOL. 120. 


Cases argued and determined in the Supreme Judicial Court of 
Massachusetts, Moreh Segteaiee, 1876. John Lathrop, 
Reporter. Boston: H. 0. Houghton & Co., 1877. 


This volume, like every volume of this series of 
reports, coutains many valuable cases. From among 
those which we have noticed we select the following: 
Morrill v. Hurley, p. 99. It is here held that the owner 
of land is not liable for not preventing surface water 
from accumulating thereou and flowing upon the land 
of his neighbor. Upton v. Nat. Bank of South Reading, 
p. 153. It is here held that under U.S. Stat. 1864, ch. 
106, § 28, a national bank may purchase rea! estate to 
secure a debt due to itself when such is the object. 
Wiggin v. Boston & Alb. R. R. Co., p. 201. Wherea 
carrier refuses to deliver goods carried, for other rea- 
sons than the non-payment of freight, an action will 
lie without a previous tender of the amount due for 





freight. Trustees of Chapel of Good Shepherd v. City of 
Boston, p. 212. A religious society built upon its land 
a lodging-house and let rooms therein at the usual 
rates of rent, the proceeds being devoted to charitable 
uses. Held, that it was not exempt from taxation 
under a statute exempting the property of religious 
and charitable bodies from taxation. O’Connor v. 
Roberts, p. 227. A laborer cannot recover against a 
firm of contractors for personal injuries resulting from 
the negligence of their foreman who is his fellow-ser- 
vant. Taylor v. Aetna Ins. Co., p. 254. A provision 
in an insurance policy that ‘ Reference is had to appli- 
cation on file at this office which is hereby made a part 
of this policy and a warranty on the part of the 
assured’’ was held not to avoid the provision of the 
Massachusetts statute that to render stipulations in 
contracts of insurance binding they must be set forth 
in the body of the policy. Safford v. McDonough, p. 
290. If aseller of merchandise to retain his lien for 
the purchase price refuses to let the purchaser take 
possession and control of it, he thereby prevents an 
acceptance and receipt of it within the statute of 
frauds. Severy v. Nickerson, p. 306. A laborer 
employed in loading a vessel after finishing his work 
went on board from curiosity and fell through an open 
hatch-way and broke his leg. Held, that as he was an 
intruder the owners of the vessel were not liable for 
the injury. Commonwealth v. Costello, p. 358. An 
instrument falsely made with intent to defraud isa 
forgery, though if it had been genuine other steps 
must have been taken before the instrument would 
have been perfected, and those steps were not taken. 
Commonwealth v. Hamilton Manuf.Co., p. 383. A statute 
regulating the hours of labor of women and children 
in manufacturing establishments held not to violate 
any contract implied in the granting of a charter toa 
manufacturing company. Smith v. Boston and Maine 
R. R. Co., p. 490. A person who was, while traveling on 
Sunday on a work not of necessity or mercy, injured 
at a railroad crossing by the negligence of the railroad 
company, was held not to be entitled to recover for the 
injury. Hatch v. Mutual Life Ins.Co., p.550. A woman 
whose life was insured submitted to an illegal opera- 
tion with the intention of having an abortion pro- 
duced. Held, that on the ground of public policy no 
recovery could be had against the insurance company. 
The reporting is, as usual in these reports, done in the 
very best manner and the mechanical execution of the 
volume is all that could be desired. 


—_——_@—_—____— 


COURT OF APPEALS DECISIONS. 


HE following decisions were handed down in the 
New York Court of Appeals on Friday, June 22, 
1877: 

Judgment affirmed, with costs— Cutts v. Guild; 
Morton v. Weir; Sternfels v. Clark; Francis v. Metro- 
politan Life Ins. Co.—- Order affirmed, with costs — 
Dickson v. Frazer.— Order granting uew trial af- 
firmed and judgment absolute for defendant on stipu- 
lation, with costs — Matthews v. Coe; Miller v. Hall. 
— Motion for reargument denied, with $10 costs— 
Nash v. Manufacturers and Traders’ Bank; Same v. 
White’s Bank of Buffalo.— Motion for reargument 
denied, with costs — Prince v. Conner; In the matter 
of Peuguet.— Motion to correct remittitur denied, 
without costs — Whitehead v. Kennedy.—— Judgment 
of Supreme Court modified by granting a new trial, 
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costs to abide event — People ex rel. Witherbee v. Su- 
pervisors of Essex county. 


The following order was handed down: “ It is or- 
dered, That the court do this day adjourn until the 
17th day of September next at 10 o’clock A. M., at the 
Capitol in the city of Albany, subject, however, to 
being convened by the Chief Judge on any day and at 
any place before that time for the purpose of consulta- 
tion and rendering judgment and decision upon any 
cases already heard.”’ E. O. PERRIN, Clerk. 

—_¢___— 


NOTES. 


HE Arkansas Law Journal is the latest accession to 
the list of legal periodicals. Its first number is 
dated May, 1877, and it is to be issued monthly. It is 
published at Fort Smith, Arkansas, and is to contain 
reports of cases decided in the various courts sitting 
in that State. The May and June numbers have some 
very interesting murder cases decided in the United 
States District Court for the Western District of Ar- 
kansas, and several cases in the State courts. We 
trust the bar of Arkansas will give the new jour- 
nal a hearty support.——The Somerset Gazette, pub- 
lished at Somerville, N. J., issues weekly a law sup- 
plement which contains late decisions of the various 
New Jersey courts and other matter of interest to the 
profession, both in and out of New Jersey. The de- 
cisions of the superior courts of that State are of great 
value, and they appear immediately after rendition in 
the paper mentioned. 

The crowd of causes upon the calendars of the Eng- 
lish courts is increasing. The state of the cause lists 
in London and at Middlesex is such that when the 
courts rise in August it seems inevitable that there 
should be a thousand remanets at the least; in other 
words, a thousand plaintiffs will be thrown over the 
long vacation. This is in addition to a large number 
of cuuses which doubtless would have been entered 
under a happier state of things, but which have been 
choked off by the state of the lists. The Solicitors’ 
Journal says that this is due to the improper arrange- 
ment of the courts, and that the state of things is, 
therefore, this: We have a crowd of complaining 
suitors without judges to try their causes, a number 
of learned judges eager for courts in which to sit, a 
series of vacant courts waiting to be occupied, and it 
may, perhaps, be added, a throng of new-fledged 
leaders burning to distinguish themselves. 

The General Term of the Supreme Court in the First 
Department, in the matter of the application of Edward 
Russell to be admitted as an attorney, recently refused 
to admit the applicant upon a diploma from Columbia 
College Law School, it appearing that the diploma had 
been granted after an attendance at the law school of 
only seventeen and one-fourth months. This fact 
appeared from the certificate of Prof. Dwight and the 
affidavit of the applicant. The court says: ‘Chapter 
202 of the laws of 1860 provides that, upon the examina- 
tion and recommendation therein prescribed, evi- 
denced by the diploma of said college, ‘any graduate 
of said law school shall be admitted to practice as an 
attorney and counselor at law in all the courts of this 
State.’ But it also declares that «no diploma shall be 
sufficient for such admission which is given for any 
period of attendance upon the said law school for a less 
term than eighteen months.’ To make a diploma of 





Columbia College safficient as a basis for admission 
under the act of 1860, it must appear that it was given 
after an actual attendance for the full period of 
eighteen mouths, and this period is not controlled and 
certainly is not to be restricted by any regulation of 
the college in relation to academic terms or college 
periods. In all the cases heretofore presented to us the 
affidavits and certificates have been sworn and certified 
that the diploma was given upon an attendance of 
eighteen months. No doubt was, therefore, left of the 
regularity of the diploma, because it could not be pre- 
sumed that the statement of eighteen months’ attend- 
ance was not true, or was based on an assumption that 
any shorter period of study was equivalent to the full 
eighteen months required by the law. This case, how- 
ever, is different in the important respect that the affi- 
davit and certificate show that the diploma was given 
for a less attendance than eighteen months. The court 
is not, therefore, required or permitted by the law of 
1860 to admit the applicant; and by the rules adopted 
by the Court of Appeals, which with us have the force 
of law, we are implicitly prohibited from admitting 
him.”’ 

A correspondent of the Pittsburgh Legal Journal 
thus relieves himself at once of legal lore and poetic 
fervor: 

THE LAWYER'S LAY. 
“ Laws Deo.” 
We follow devious Law’s pursuits, 
Poor suits we shun,— there lies no fee? 
Clients are best known by their fruits, 
Consumere fruges nati, we. 


“ Vigint ameorum” must, quo’ Coke, 
Our “lucubrations’’ be — enough — 
Look you be rational! —to poke 

O’er musty tomes, aye, quantum suff. 


Our bright sign gilds fenestral glass, 
Lo, in hoe signo vincimus ! 

Couchant, and armed in triple brass, 
To all we proffer summum jus. 


The pinguid suitor oft doth cram 
Enough of Law to haste his fall, 
* Ne sutor ultra crepidam”’ 

We cry, and take his aw] in all. 


Waxeth he wroth, with flery face, 

A Fieri Facias cools his grit ; 

Mayhap a Capias comes apace, 

Then learns he “‘ what is writ is writ.” 


What care we for the antique lore 

By Bracton or by Fleta taught? 
Blackstone and Kent et alii! — more 
Than they e’er knew have we forgot! 


Is title claimed per autre vie? 

Is’t entail, or allodium ? 

We know all lands are held in fee, 
And smile, and take our otwim cum. 


Hast made thy will to die in peace? 
Wouldst pass intestate? All’s the same! 
Heirs, legatees and devisees 

Throng to be singed at Law’s bright flame. 


Victims are we of libelous tongue? 

We do not heed, but quote, Reports! 
Esprit de corps abounds among 

The bar in outs and inns of Courts! 


Are we not mortal! We must give 
To mother Earth her lien on us! 
We live to lie, we lie to live, 

Sic finis coronat opus ! 
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presumption where goods are sold to agent (Ct. 


pp. 
when not presumed ; 
cipal of mortgage ( 
Appeal: 
power of general term as to judgment in action on 
contract; what may be done by guneres term on 
to Sour from ae oe on contract (Ct. App.) 
‘ourt of Appeals; when case not appea able (Ct. 


(Ct. A 
Appearance | arty may appear by attorney at any time; 
when decision of Supreme Court not reviewable (Ct. 


Ap) 

Artitration and award, award without fraud upheld if 
possible ; construction of sy 5 Toh law will not 
presume agreement void (Ct. App. 

Arrest, when decision denying or vacating order of, not 
reviewable (Ct. App).. 

Assessment, cannot be made for a sewer constructed on 
private property (Ct. App.) 


293 
en there is a right there is a remedy; when ais 


oy 


Pp.) 
whee ps of Appeals has no jurisdiction to hear os 
5 


Assignment, of future wages (Mich.)....... . . ssescsees 498 


(see Title.) 
Attachmen 
ym ‘of Su (Oe Ape) Court granting or refusing, not 
reviewable (Ct. 
money received by railroad L qomspany for tickets sold 
for poanceieg roads (W 
sheriff not entitled to al age unless sale is made 


(Ct. App.) 

Arbitration. cower of canal appraisers to award dama- 

ges under statute; statute must be strictly followed ; 
unctions of canal soeeees in —_ 3 i invalid acts 

may be impeached collaterally PS 

Attorney, proceedings against \ . App. <% 

Attorney and client, solicitor’s lien for costs in proceed- 
ings to wind up corporation (En 


Auction, conditions of sale ; by-bi ding; when purchase 


WENN CID ccc nces siccnccscreccecacccacnsessnnenoeee 3896 


Bailment, oral evidence to explain written contract; 
= and customer, contracts between (Ct: 


p-) 
nae and Banking: 
savings bank ; payment upon forged draft ; diligence 
. required to a raud : ordinary’ care not 
enough (Ct. App. 
statute giving preference to savings bank Gamat 5 $ 


what is a loan and not a deposit (Ct. App.)......... 514 


Bankruptc 


pote ans what is keeping yee (0.8. D. C.)...... 293 


Ks 0; 


see Boo ccount. 
Seg  reemnag creditors, when valid (Nat. 


annuity, w wien assignee not entitled to (U. 8. D. = 
arrest, United States law, effect ~ discharge in 
nemmsageay an to (res. Bank. Reg.) 


S “witness: when qatentes. ssa mae tanenes 
(Nat. Bank. Reg.) . .. 
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PAGE. 

compensation of (Nat. Bank. Reg. 

duties of ; fraudulent transfer re property; ; prac- 
tice (Nat. Bank. Reg.). 

— 4 Pipperty 3 foreclosure of mortgage-(Nat. 


ceedings (Ct. App.). 146 
ort: 


(see 
assignment for benefit of cre 
ey judgment Solna a priority of 
lien (Lowa) 
under State law not invalid if without prefer- 
ence _—_ Bank. Reg.) 
attachmen 
one ‘in, dissolvad by bankruptcy (Nat. anes 


Reg. 
effect of commencement of bankruptcy proceed- 
ings as to (Nat. Bank. Reg.) 476 
motion for dissolution of;  cendihes (Nat. Bank, 


Reg 
sheriff’ s fees invalid under bankrupt law (Nat. 
Bank. Reg.) 
attorney, authorit: 
ws Nat. ~— 
nas ecks ; 
decenees deat 
pilto of sale, to secure oo ay a fraudulent 
creditors and assignee in bankruptcy (U. - O.). 
books of account, failure to keep correct (Nat. Bank 


(see Accounts.) 
ben oy mortgage, right of assignee in bankruptcy 


335 
companion 
before adjudication ; refusal to ratify: discharge 
Og jurisdiction of District Court (Nat. 
an 


( 
practice (Nat. Bank. Reg.). 
pasocetines in salatiow to; Tight of creditors 
(Nat. Bank. Reg.) 271 
conflict of law: 
sale of goods may be void under bankrupt law 
and void under State law ; assignment; pref- 
erence; attachment ; bankru ptcy ((Ind. 
State statute —— ~~ distribution of funds of 
bank (Nat. Ban po 517 
contract, for sale of real estate ; : right of bankrupt 
to enforce specific rformance of (Nat. Bank Reg.) 836 
creditor, accommodation ra og \. corpora- 
tion; what claim may be proved \U. 8. D. C.) 271 
ines (see Defense.) 
eten 


adjuiioation of bankruptcy sufficient (Nat. Bank. 


167 
of ie oir void under bankrupt law can be 
raised only by creditor of bankrupt (Nat. Bank. 1 


m 

acts ri debtor preventing; courts bound by stat- 
ute; fraud; violation wk statute conclusive to 
prevent (Nat. Loven 

attachment on exem 
not released (Nat. 

bar to claim by vendor of tent ainst bankrupt 
warranting title for qin fre Seah -) B15 

from what discharge releases — k. Reg.).. 167 

of i and of partnership, effect “orn (Nat. Bank. = 


when it does not release securities on appeal 
bond (Nat. Bank. Reg) 
estoppel, when 
practice (Nat. * 46 
evidence, clerk’s rn memoranda of regis- 
r; feesof witness; oral testimony of assignment 
(Nat. Bank. Reg.) 
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Bankruptcy — continued. 
execution, seizure of property on (Nat. Bank. Reg.) 
exempt property, chose in action among; ver' 

romise removes bar of bankruptcy (Nat. Bank. 


exemption: 
homestead under State laws; ; what is not bene 
stead (Nat. k. 
under void State law cannot be allowed under 
kruptcy law (Nat. Bank. Reg.).. 
when homestead not exempt (Nat. Bank. Reg.).. 
Sogtoe, debt due from, barred by bankruptcy (Nat. 


fees of mars 
Te when discharge in bankruptcy no de- 


Pi. 4-0} debt, when it may be proved; when suit 
pon stayed by bankruptcy proceedings (Nat. 


PAGE. 
82 


al. disbursements (Nat. Bank. Reg.).... 129 


frauduient mortgage, what is; position of assignee pa 
‘ 


(Nat. Bank. Re 
fraudulent omission, debtor who makes, mex be 
prosecu ; infamous crime (Nat. Bank. Reg. 
fraudulent sale, evidence necessary to establish, (U. 


397 


gift, by insolvent husband to yin power of court a 


of bank 


ruptcy as to (U.8.C 
homest: 


purchased in fraud of creditors; mortgage (Nat. 
Bank 476 


rural, in Texas (Nat. Bank. Reg ).. 
indorsement, acts discharging Sadeer (Nat. Bank. 


= 
injunction, against debtor of bankrupt (Ct. App.). 
involuntary Spoeeding against firm; counting 
creditors ( 


at. 
jurisdict tion: 
attachment proceedings in State court (Mo.) 
bankrupt court has none over judgment creditor 
not a Beak oe. to proceedings ; of State court 


- 150, 
sale ij land on fiaement = adh has and as 


has not; frau t. Bank 
eral courts han caaties “ot actions by as- 
signee: fraudulent attachment (Nat. Bank. 


z.) 

of Senirapt court over suit in State am, 
founded on sues U. 8. C. C.).. 

ouster must be pleaded (Nat. Bank. “Reg.).. 

payment by one insolvent to attorney (Nat. Bank. 


what State court has not; where United States 
Circuit Court has not (Nat. Bank. Reg.)...... 31, 
limitation : 
when begins to run on preferential deed ; when 
time commences to run; under bankruptcy 
statute (Nat. Bank. Reg.) 
when statute does not eonly (Nat. Bank. Reg.).. 


517 


lunatic, when may and when may not be eaetied © a 


against (Nat. Bank. Reg.) 
mee bene Lag © not liable for seizure of property 
a 


mechanic’s ay ; om by bankruptcy pro- us 


ceedings (Nat. Bank. 
oT. 
when : -eaempemme exempt property (Nat. Bank. 


when mortgagee entitled to rents and profits in 
peeeencs to assignee of mortgagor (N.Y. Sup. 


notary, may eBiiieage deed of trustee ia which 
he is inte —-s . Bank. Reg.) 
partnersh 
bankru ruts belonging to different firms; what 
constitutes (Nat. Bank. Reg. 
property of firm first liable for firm debts; debt 
due from firm to partner; bankrupt partner; 
ent of partnece in joint funds (Nat. Bank. 


z 
representations by partners as to firms; liability 


‘or deceit not provable debt (Nat. Bank. Reg.) 336 


pending action, voluntary application in bankruptcy 
asee _ divest plaintiff of right to prosecute 
oO 
peyton how_number of creditors, etc., computed 
pleading : 
alternative Spotemens ; petition filed by corpora- 
tion (Nat. Bank Reg.) 
amendment ; supplemental ‘poepoteed 
bankruptcy (U. ~~ D.C. 
in action Vy recover 
bankrupt act (Nat. 
words “ Teoclvent, etc., a pe. petition of 
es verification of by agent. (U. 8 


ges of pentrage podeomes bad ene 


eae 


SI GHES dieietdnkwocdeeuee.vidsed pkocs 167 


617 
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PAGE. 


power of attorney, when death of prisoner does not 
Bank. Reg.) 194 


revoke (Nat. 
practice: 

action against attaching creditor maintainable 
by assignee in pangractes ; peti of vacat- 
A dividend (Nat. Ban eg. 

agreement with counsel as to compensation ; 
when portion proper ; discharge; limitation 
and son ee contracts by assignee (Nat. 

nk, 

ninienunen aes are oes case at Taw; discretion 
of District Court as to allowing appearances, 
a SR BO a rrr 

effect ‘of filing petition against copartner ; in re- 
spect to attachment proceedin ; omission to 
enter order; second petition ( at. Bank. Reg.) 

re, pase may designate newspapers, etc. (Nat. 


gz. 
so-tastelinens of involuntary proceeding with- 
out notice; when rights of outside parties are 
java must be determined by suit (Nat. 
an 
when discharge must be applied for (Nat. Bank. 
Re 


eg. 
preference: 

act amounting to, not tortious (Nat. Bank. Reg.) 

act done in fraud of bankrupt act ; what neces- 
sary to recover against creditor obtaining ; 
what is insolvency ; mortgage by partner of in- 
solvent firm upon I? ean ual ew to secure 
individual debt (N. Y 

Co-operation between A. and benhrupt as 
to limitation ; effect of (Nat. Bank. Ri 

taking judgment notes from insolvent (Nat. Bank 


dane ecedasagedsss 204 


82 


150 
167 


375 


when giving attorney’s warrant is Sapetens (U. on 


(see Priority.) 
priorit 
p= i of attorney when not entitled to (Nat. 


Bank. Reg.) 
levy oy & execution before proceedings (Nat 


Ban -) 
privileged Sleina of clerk employed to adjust os 


bankrupts’ books (Nat. Bank. Keg.)............. 
second rm ims; indorsement does not secure 
claim (Nat. Bank. Reg.). 
when claim of state not entitled to (U. 8. C. C.). 
(see Preference ) 
register, fees of (Nat. Bank. Reg. 
oan, contracts for payment aan = ee 
time; gambling contracts (Nat. Bank. Reg.)....... 
secured claim : 
aaompanens does not secure claim (Nat. Bank. 


set off 
claim 
claim 
bankrupt estate ma 
when not allowed ; 
(Nat. Bank. Reg 
statute of limitations, ‘when it begins to run (Nat. 
Bank. Reg. 
statutory construction, act of June 22, 1874; bank- 
rupt law of 1867; petition agape corporation; 
Revised Statutes, when passed (Nat. Bank. Reg.) 
su weep proceedings against bankrupt (Ct. 


ainst bankrupt cannot be set off against 
y assignee for goods sold; claim against 

be (Nat. Bank. k Reg.).....-. 
urisdiction of state court 


Bank. Reg. 
suretyship, creditor's — » A of ngs against surety 
of bankrupt (Nat. Ban 


verification * schedules betes ‘notary public (Nat. = 


Bank. Reg 
voluntary banicripisy, og A me compel cred- 
itor to go into (Nat. Bank. R 
waiver, by proof of debt (Nat. 
words: 
* creditor,” Para ys os a Bank. Reg.)..... 
** insolvent, etc.” (U.S C.) 
(see Piidtn ) 
uest, void, cannot be enforced; gift to trustee for 
charitable ——_ Var 
ys owe nds bounded along the “beach” (Ct. 


App 

Bribery, (ind s 
stitute (Ind 

(see Sale 


sao note; when it does not con- 
Broker. ; 


Carrier: 
contract exempting, from liability for loss ; effect of 


contract ; aw refuse to receive goods improperly 
acked (Ob Sl sendixicnck hci panics ante 


15 
failure to deliver seasons to contract ; when not us 


entitled to freight (Ct. A 
se assengers.) 


e 
Carlisle Sew not authoritative as to value of life inter- 
est ) 
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351 


129 
471 


232 
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Carrier of passengers: 
accident not before heppening duty as to securing 
— to- engers ; liability of; not bound to 

gu. nst unknown emergencies; when per- 

son who has not paid fare is a passenger (Ct. App.) 
conditions on ticket limiting liability for 
Bk a a te 
ejection of passenger for non-production of ticket ; 
on” company may prescribe reasonable rules 

0. 
may carry on other traffic in his vehicle; may ex- 
clude other trafficking; may require passenger to 
abstain from plying trade (Ct. App.)...............- 
(see Conflict of Law. 
Certiorari, review of question of fact upon; removal of 


PAGE. 


210 


a 


Brooklyn chief of police (Ct. App.)...........-.....+++- 453 


Charge to jury, construction of; may express opinion as 
to weight of testimony; “ presumption to law”; when 
to be taken as true in its statements of testimony ; re- 
fusal to charge ; Leng my > A of witness not to be cast 
out entirely because he did not tell the whole truth ; 
what effects credibility (Buffalo Sup. Ct.).......... 254, 

Chattel mortgage: 

action in equity lies to foreclose ; judgment of fore- 
closure cannot be entered in action bronght for 


255 


another purpose =, Bicsixca nx <coaueenenaeess 210 


assignment of ; replevin by mortgagee; what inter- 


est of mortgagee is (Ohio)............-....020 eens . 275 


seizure of mortgaged chattels by mortgagee after 
default not conversion; title of mortgagee to chat- 


tels absolute after default (Ct. App.)............... 288 


Common carriers. (see Carrier; Carrier of Passengers.) 
Conflict of law, lex fori governs as to; statutes of 
limitation (Ct. App.).. 
(see Carrier of Passengers.) 
Consequential damages. (see Damages.) 
Consideration : 
er ¢- of statement of in deed ; statement not proof 
re) 


ee rear 493 


fraudulent conveyance; mortgage given on recon- us 


ID Gs is nek cdidanndcnasveVerdedcr acne sates 
(see Contract.) 
Conspiracy, what does not amount to; transactions be- 
tween father and son (Ct. App.) ...............0.eee eens 
Constitutional law: 

act requiring license from hawkers unconstitu- 
tional; voluntary payment of illegal tax pogroms 
recovery back ; what is such payment (Wis.)... .. 
acts of Confederate States void ; confederate courts 
could not acquire jurisdiction of party by acts of 
his attorney; judgment rendered by court of 
another State ; jurisdiction may be inquired into; 
provision in Confederate States’ constitution of 
no effect and void; State governments under con- 

federate constitution (Ohio) 
depriving person of liberty without process of law 


(Me. 

constitutionality of act of 1870, chapter 314, extend- 
ing the taxable limits of Frederick city ; powerof 
the legislature over municipal corporations ; legis- 
lative discretion not subject to judicial control; 
where legislative enactments operate injuriously 
redress must be sought from the legislature; 
when courts are justified in declaring an act of as- 
sembly void, as being unconstitutional ; when an 
injunction will not be granted to restrain the col- 


336 


67 


eee Ee Is 438 


intendment in favor of constitutionality of statute; 
Kings county sheriff’s law constitutional (Ct. 


pp. ‘ 
laws T376, chapter 623; commission to improve local 
road ; legislative power to validate irregular per- 
formance of duties under statute (Ct. App.)....... 
office of centennial commissioner one of trust under 
federal constitution, article 2, section 1; removing 


470 


disqualification to hold office of presidential elec- ais 


tor (R. I.) 
petition of right ; act of State; receipt under treaty 
of with foreign power of sums due to British sub- 
jects; Crown’s | — in respect of (Eng.)........ 
(see Evidence.) 


Contract : 

account containing legal and illegal items (Me.) 

agreement made between two parties for benefit of 
SP MID o*fa's. od.cdbeagengearend, igs ss -paeks 

agreement to complete unfinished work (Ct. App.) 
146, 185, 255, 310, (Pa.) 

construction of (Ct. App.) 146; (Eng.) 317, 318; ‘‘ each 
parcel sold’; usage (Ct. A 

construction of contract o. 
of (Ct. App. aaa 

contract of sale; meaning of “cargo” (Eng.)....... 

damages ; what is stipulated and not a penalty ; rule 
for construction of stipulations as to damages (Ct. 


PP.. 
enforcement of upon partial failure ; verbal prom- 
ise made to induce written ; when divisible; when 
arol evidence admissible to explain written (Pa.) 
evidence of prior intention inadmissible to qualify 
asu uent written contract; inadmissibility of 
1 evidence to vary a written contract ; how in- 
Pention of parties to an assignment is to be ascer- 


414 


B17 


169 





Contract — continued. 


tained; assignor of overdue mortgage note not 
liable as a guarantor; assignment of an overdue 
mo; note equival 
lease void for an uncertainty; tenancy from year to 
year ; statute of frauds (Eng.) ..............+0.005 
option; when violation of agreement does not af- 
Soot rights (OG, AWB)... 0 occ. vocecssvcsnsebenanen ‘ 
promise by one to another for benefit of third party; 
trusts; promissory note; suretyship ; successive 
Semomnass CE. Bi). 200.06 asssdcscccddsvaslnes exe i 
sale and delivery of goods; refusal to accept, 
grounds for refusal; estoppel; rule of damages; 
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PAGE. 


ent to an indorsement (Md.) 438 


417 


in action for breach of contract of sale (Ct. A ps) 471 
ion of B 


(see Consideration; Insurance; Rescission 


tract.) 
Contributory negligence: 

duty of traveler on street as to care; ice on side- 
walk (Ct. App.) 

fires set by railroad locomotive ; what is not; pre- 
sumption that it does not exist (Wis. ‘ 

getting on street car when in motion; when exist- 
ence of question for _— ro eee 

(see negligence.) 

Conversion, distinction between act of agent ; when it 
constitutes conversion; violation by agent of direc- 
tion of principal (06. ADDI)... ..0sss vsncdsesccessss seewes 

Corporation : 

acquiring name by usage; insurance company; 

fraudulent mortgage; bankruptcy (N. J.).......... 

a to take shares in unorganized company 

MD ccccccccesce 02006 w6eceesccceeces ceneseesseteeeus 

burden of oye ¢ evidence in action against trustees 

personally; of filing false report not admissible 

under allegation of non-filing; failure to file re- 

port under statute; variance (Ct. App. 

conditional subscription for stock in railroad com- 
panies (Pa.) 

demurrer ; false report; failure to file report (Ct. 


p. 
euplanasion of written instrument by pas testi- 
mony ; release of subscriber by act of company; 
subscription for stock; rules governing; when 
principal bound by act of agent (Pa.).............. 
gratuitous release of wrong-doers by (R. I. 
mortgage by; statutory construction ; capital stock 
owned; statutory requirement of stockholder’s 
COMBORS EOE. ABD .000. sco ccccscccciendceccee eapeueee 
syndicate acting as promoter of corporation; sal 
of property to corporation by syndicate ; misrep- 
resentation ; liability of members of syndicate; 
one shareholder cannot hold meeting ( ng.) owe 
sale to trustee for company about to be formed; 
vendor’s lien upon property sold (Eng.) 
tender by check, when sufficient; when acts of of- 
ficers bind (Ct. 


}s coczess 185, 21 


0 


App.).. . 
when not concluded by — of officers ; duties pm 


of officers ; treasurer (Mich. : 


(see Attorney and Client.) 5 


County clerk, fees of, statutory construction (Ct. App.), 211 


Criminal law: 
conspiracy; false pretenses; murder; premedita- 
tion; misconduct of jury (Wis.) ...... sstetienl apie 
curtilage (Mich.) 
duty of court to compel 
tion; indictment for se 


sy rey to elect; elec- 
ling liquor (Ohio) 
evidence in cases of felonious assault; felonious as- 
sault under Laws 1854, chapter 74; what noceseesy 
hfor! 


to constitute; striking with handle of pitc 
not felonious assault (Ct. App.).............. maehees 
exact words of statute unnecessary; indictment for 
mayhem ; manner of evincing premeditation need 

not be charged (Ct. App.) 

false pretenses; master and servant; obtaining 
payment of wages by fraud ; conspiracy; intent to 
deceive persons buying shares in a company ; rules 
of stock cxchange (Eng.)............-.ceseeescceece ‘ 
larceny of baggage (Mich.). ........-..-..-.e+e- ones 
Custom, effect of, as to certificates of corporate shares ; 
negotiability of certificates; estoppel (Eng.).. ....... 


Damages : 
breach of agreement to convey land; measure of; 
Laws 1872, chap. 46; value of le; 
for maliciously causing plaintiff’s horses to run 
ores ; creating vicious habits (Wis.)............... 
caus by overflow of water from defendant’s er 
ises; evidence ; in action for nuisance ; liability of 
defendant for, for failure to provide drainage (Ct. 
what they are; de minimis 
curat lex (Ind.) ........- 
when trespass necessary 
Dealer, — sale by person going out of business does 
not constitute seller a dealer (Me.) 
Debtor and creditor, assignment of party: 
effect of ; release by creditors; when without condi- 
a as to acts of other creditors (Ct. App.)........... 
construction of ; when a nullity (R. I.) 
when statement of bs ed of land does not co 
Clude vendee (Ct. App.)..... cccsccncereerscees sees 


498 


bonds (Me) .... 127 


to render liabie for (Ohio). 877 
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PAGE. 
Delivery of deed of lands (Mich.).. Sebisdcdsve cies 


mortgage by husband, wife joining to release her 
Somers 3 § equity of redemption reserved to husband 
in fee ; rey to redeem (Eng.) 457 
when not barred by foreclosure of mortgage (Ohio), 398 


Easement : 
award under inclosure act; agricultural uses; ex- 
tension of properties (En g.) 
grantor of — of water RN so use - masa as 
to diminis -— ly of water (Ct. App.).. 
right of way (En 
conveyance by owner of one of several adjacent 
lots; constructive notice ; recording act ; recitals 
in deed; b prescription ; when user does not 
create (Wi MGbab oven UasweSuse cess cecdsivicscesocccses 377 
Eminent domain: 
lands taken for street; presumption is, that only 
easement taken ; statutory construction ; permis- 
sion to railroad’ company toe occupy street with 
track does aon = it from payment of compen- 
sation (Ct. Ap 289 
lease of a hee my pending proceedings; validity of 
laws relating to (Ct. App.) 105 
legislature may approp = roperty taken for one 
public use to another public use; but such inten- 
tion must unequivocally appear in the statute; 
new ap —— cannot be made under general 
authority; railroad corporation may take lands 
under power of; but cannot abandon proceedings 
after confirmation of report of commissioners of 
cable uri PNM) « KicigdednSedencd| codsssins:gesoee 14 
Equi jurisdiction, equitable action will not lie to 
set aside assessment of land for street im provement, 
and sale of land for non-payment thereof; proceed- 
ings of municipal body not reviewable in equ ty; pro- 
ceedings of subordinate tribunals and public bodies 
in regard to street improvements not reviewable in 
uity 5 — to review maintainable on no ground 


. 457 


pk, Ape) relief, action to ost aside judgment for fraud ; 
what must shown; when y ment will not be set 
aside in another action (Ct. A 
Estate of inheritance, Scotch fonse heritable (Eng.)..... 298 
Estoppel: 
mere assertion of right not enough to raise (N. J.) . 
patent right contract (Mich. : 
signing promissory note as maker _— (Me.), 68 
(see Contract ; Promissory 
Eviden 
additional violence ; contemporary agreement (Me.), 68 
admissions and delarations of agent after transac- 
tion not admissible (Pa.) 
boundaries; boundary by tree; insufficiency no 
und of objection ; rebuttal of presumption 
that i goes to centre; when wife proper party : 


d ng Gosinzetions admissible ; constitutional law; 
n cases of libel; proof of other acts of same char- 
acter (Wis.) 357 
failure to produce witness; effect of ; presumption; : 
maxim omnia preesumuntur contra spolia torem does 
not apply; entries in books of a third person, 
when png! admissible ; ownership question of fact 


Ct. App 
in gation »2.: ey by negligence; of occurrence 


ae ase ident ; expert as to seaworthiness (Ct. on 
introduction of corporate records (Mich.).. 
jue ent reve for error possibly affecting re- 
it; peneter refreshing memory ; verbal 
paved § written, but not signed (Ct. App.)............ 232 
proof of statute of another State ; re Rrence in cer- 
tified statute to another statute ; certificate of 
formality; decisions of another State; right of 
corporat on to hold leases ; parol, to vary written 
instrument; fraud and mistake Pa.) idcaah ‘sbasade 416 
(see Criminal Law ; Negligence.) 
Executio: 


computation of time; redemption of land by credi- 
tor; Beane it must be made on or after last day 


alpen un e redemption, to whom made (Ct. App.), 310 
Executor and administrator, deceit inducing macrae 
survives ; neglect of administrator to account (Me.).. 68 


mageenment, process men judgment rendered 
x ak ice of the peace protects against action for 
acts under boy Meath cacbscss audhsebiccocteseimiekese 
Fire insuran 
chanbonment: seems directions of ren i 
—_ directions not advice; marine policy (Ct 


as for reformation of contract and recovery 
thereon; estoppel; false statement in proof of 
loss ; fire policy; misdescription of use of prem- 
od hn oF against other insurance; fire " 
co jon er ins’ 
sesolley (Ct. BEAD 60050. sccsenves covecces 185 
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Fire insurance — continued. PAGE, 


breach of policy; duplicating insurance; policy ef- 
fected for whom it may concern (Me. 

conditions avoiding policy; fire policy; 
business; what is not violation of condition (Pa), 207 

condition in policy against use of gasoline; mean- 
ing of “ conti ~A, (Ct. App.). 

construction of contract; ackare of interest; con- 
dition; other insurance; signing application in 
blank; insurance agent not agent of party (Ct. 


Ppp.) 
(see Ineurance ; Life Insurance ; a Insurance ; Fia- 


tures; Plead: ing. 
mochiney annexed to leasehold for working coal 
WIND Ge oc ccc dnc 6000.005055000906064nges seceees- 18 
Foreclosure (Ct. App.) 65, (Mich.) 498 
deficiency ; sale under (Ct. App. 
Forgery, discrepancy between amount and figures ; of 
check for “one fifty dollars ”’ (Wis. 
Former judgment, action against sheriff ; adjudication 
ae _— by assignee in bankruptcy ; what is (Ct. App.) 165 
rau 
avoidance of sale on discovery of fraud by defend- 
ant (Ct. App.) . 
contract obtained by fraud; passing of property ; 
conviction of buyer for obtaining goods under 
false pretenses; restitution = property; 24 and 25 
Vict., c. 96, s. 160 (Eng.).. 
fraudulent representation ‘as to effect of release 
(Eng.) 
in sale: settlement (Biion.)... 2. ccccccccccccvccceees 498 
when not inferable SE Mi cdeatathae, cddbbaen <dadeeks 477 


Gaming contract; agreement by way of wagering; 8 
and 9 Vict., c. 109, s. 18 .) 415 

Gift, causa mortis (Me. 

Good faith, innocent purchaser of note; maaan - 
property sold for note (Ohio). . 

Guaranty, construction of ; parol evidence a SS 
Guardian and ward, dealings by guardian wit b= 8 
property ; creditors of guardian no right to profits 

ey I Cieicikcs cons. ceseseneseecensaes® 416 


Highway, right of municipality to obstruct for purp:. 
of eee | or we | sewer in; duty of dilige:. 
, do work; right o adjoining owner to recove. 
damage For unnecessary delay ; how far act of legisla- 
ture protects (R. I.) 
Homestead : 
of deceased debtor and proceeds exempt; devisee 
of homestead ; surplus after fale under mortgage ; ; 
division of homestead lot (W 
as of weed held in eu i to defraud cred- 
ors (O 
Husband and wife : 
liability of husband for debts contracted by wife 
oe b apart from him (En 
when husband uot liable for necessaries furnished 
wife (Ct. App.) 


Illegal contract, forestalling market; price of goods 
delivered in pursuance of, not recoverable (Ct. App.), 289 
Indictment, carrying on business without license ; ; pen- 
' ny to town ; recurring penalty (Me.) 
nfancy : 
ov ~ RY of contract; failure to pay back no 


tort (In 

infant cannot recover upon void agreement between 
employer and parent (Ohio) 

necessaries ; A gem deed (En 

parent and child 
fant children he 

infant ———- contract of sale need not return 
— ase-money received, if unable; a 

oes not constitute ratification (Ct. App. De 
Injunction : 

to restrain infringement of metemem: when not 
denied ; quart and pint bottles ce > De déanance 454 

rumor does not —_ aa 4 4 (N. d 477 


(se k.) 
Insolvency, discharge of defendant in one State de- 
fense in another (Me.) 
Insurance, acticn not maintainable by company on 
surety bond of agent doing business in violation of 
1a power of legislature to prescribe conditions ne 


wee ane Insuranee ; Life Insurance; Marine Insurance.) 
nternational law, "treat by queen with foreign sov- 
ereign; money received under, by. from foreign sov- 
ereign on account of —_ sad ritish subjects; pre- 
rogative of the crown ( 318 


Judgment: 
amendment of, — , gv power to allow; in 
action by survivor (Ct Avp) 
not invalidated by immaterial defect (Ct. App.) .... 


Landlord and tenant : 
contract of leasing; congtyactien ot;  caneriien, hes 
premises (Buffalo Sup. Ct.) . 
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Landlord and tenant — continued. PAGE. 
contract between; construction of; conditional 
right of distress; when assent to enforcement bed 
contract not in violation nor t bankrupt law (Pa.).... 416 
(see Statute of Frauds.) 


Larceny 
malaepeopeiation by nt intrusted with nee or 
securities; 24 and 25 Vict., c. =. . 75 (EB 
obtaining money by trick (Ct App.) 
of baggage; —- for jury C (eet 498 
(see Criminal Law.) 


“onetraction of deed; lease and upton, dis- 
crepancy between; Clerical error in lease (Eng.).. 
covenants in; when ‘forfeiture not abrogated; when | 
allowable; when time essence of contract (Pa.) .. 
(see Deed.) 


Libel : 
comments in newspaper on matters of public in- 
terest; privileged lication (Eng.) 
newspaper report of proceedin St public body; 
privilege; public interest (Eng. 
ao el use railroad switch; sw: tch not public high- mo 
way 
Lien, priority of; unexecuted conveyance and judg- 
ment; homestead ; conveyance by judgment debtor; 
execution (Wis.) 377 


Life insurance: 

missions; communication to physician; contract 
of re-insurance; construction of; what included 
therein; weuanny ; evidence; statements in appli- 
cation (Ct. A pp. 310 

company not concluded by parang d s acts; condi- 
tion of forfeiture may be waived f insurer; life 
policy a continuous agreement for life; misrepre- 
sentation ee 009 of examining physician of 
eompany (Ct 1 

conditional policy: eae time of payment of 
policy (M 

construction of policy; representations; re-insur- 
ance; estoppel (Ct. App.). 

effect of clause forbidding transfer; when violation 
of such clause does not invalidate policy; policy 
in life transferable by delivery; waiver of payment 
of premiums on ot general agent may make 
such waiver (Ct. App. 

note of person ened, when sufficient considera- 
tion for; when failure to pay premium does not 
avoid rights under policy; when refusal of one 
wr to meee excuses performance by other 


ctlpeiation’ in policy; transactions waiving: - 
ment of premium; policyholder not entitle 
discovery (N. J.) 


(see Fire Insurance; Fumrgmes Marine Sareea. * 


Lord’s day, passing along sa ray under ch. 18, R. 8.; 


walking for exercise not violation of statute (Me.) «oes 128 


Malicious prosecution, grounds for; mere belief (Ind.) 452 
Marine insurance : 
abandonment; followin 


ng directions of insurers ; 
=; directions not advice ; 


marine policy (Ct. 


tims policy ; implied warranty of seaworthiness; 
perils insured against (Eng.)..... ........-seeseeeeee 478 
- Fire Insurance; Insurance; Life Insurance.) 
, habit and repute only evidence of in Scotland $ 
— qi onus of rebutting; presumption of ; ratifica- 
tion of ‘e ic cbh enh One ade cunjectens ones Wise Se<. 4s 30 
Married women: 
doctrine of Yale v. Dederer adhered to; evidence 
showing consideration of Sey went to sepa- 
rate estate ; signing as surety (Ct. A 85 
liability of ; contract for medical ome ces (Ind.).... 453 
not liable for contracts not relating to nor charged 
on separate estate ; nor as security on —_ s 
bond unless separate estate charged (Ct. App. 
Master and oceans, _— master liable for willful acts 
of servant (Ct. App. 
ims, communis is Feats HO (PAD oe 6000 dveccveccccece . 416 
Mechanic’s lien : 
brakeman on railroad; projecting bolt on car; suit- 
able appliances must be furnished for doing work; 
when master liable for injuries to servant (Wis.).. 
completion of buildin by ae when a 


men have no claim ( App.) 47 
his ght of redemption, ef- 1 


grantor quit-claimin 
fect of on grantee ( 
laws 1862. chapter 478 ; oan of houses for same own- 
er considered one building under law; service of 
notice of lien on ost of buildings not necessary 
to create lien (Ct. A 494 
Mistake of law, epee | Pp) money voluntarily paid in 
Fo noeny of void ordinance (Ind.)...........+eseeseee 453 
C) 
assignee takes subject to equities between pet 
parties ; when estoppel operates (Ct. A Pp.) 
construction of; effect of recording assignment ; 
priority of lien ; rights of assi, 
when interest payal le (Ct. App,). 





Mortgage — continued. 
title to: fe J geanen J no claim on collateral mort- 
gage ; m arried woman; presumption of payment; 
sdescription (N. J.).. 
—— eoepanatien, liable for negligent diversion s 
water ; trial ; + Se subject to opinion of court (Ct. 


Navigable river, obstructions; rights of wharf owners 


ng. 
Negligence : 
action of party not to be judged by results ; passen- 
er on railway jumping from car at time of acci- 
yma what is not contributory negligence (Ct. 


ocatiing with brakeman’s directions ; 
ae moving train; ridin on front. nt Plat- 
form of horse car not per se contributory; when 
——— does not lie to charge (Ct Pp.) 

contributory ; fire set by sparks from locomotive ; 3 
mutual duties of landowners and railroads ; proxi- 
mate cause (Pa.).. 

fences along railroads ; ‘lessor “not liable for ‘negli- 
gence of lessee (Ct. Ap PP.) 

liability of occupant o peomions to people who 
come there by invitation (Sup. Ct. 

of municipal corporation when question 0 of fact for 
jury ; evidence ; expert testimony (Ct. App 

owner of premises when ye and when not for in- 
jury to person thereon (Ct. App.) 

passenger leaving railway train at mage Eng.).. 

respondeat superior; who not liable; en con- 
= not thable for negligence of cub-osaneuabar 

‘a. 

water stand ; liabilit ‘of Owner for escape of water; 

vis major, or act of God proximate cause of dam- 
e; maxim sic utere tuo ut alienum non 


(Eng. 
_— Contributory Negligence ; Evidence.) 
Negotiable instrument : 


eRe bill; indorser; notice of dishonor 


(Ohio 27 
bill of. exchange ; notice of dishonor; bankruptcy 
478 


of drawer (Eng. 
failure of consideration (Wis. 


531 
PAGE. 


106 


) 13 
ne a ween to set-off in hands of third parties 


Negotiable paper 
holder not compelled by accommodation indorser 
s oo mortgage against maker in first instance 
up 


Ct.) , q 
a evidence ; receipt (Buffalo Sup. [Ds ésncadionss 255 


New York cit 

alderman n, cannot claim salary as supervisor ; con- 
stitutional law; no board of supervisors in’ New 
York county (Ot. App 

compensation of ‘forporation counsel ; construction 
of charter (Ct. APD.) 

contracts with o pen’ oti implied liability ; when 
contract void (Ct. A 

federal officer holding : Pinos of profit and trust can- 
not hold city office; supervisor of elections (Ct. 


PP. 
power of common ques as to leases on behalf of 
city; ultra ety t. App. 
New York county (see New York city.) 
Notes of recent decisions: 
aot. — one inducing violation of contract 


adverse possession, when it begins to return; char- 
itable corporation ; void lease (Eng.) 
(see Statute of Limitations.) 
ency 
nom dleclooure of; rights of one dealing with 
agent (Eng 
when prinelpei liable = unauthorized act of 
agent; ratification (Pen 
appurtenances, condition in deci, whea right is not 
yore to land (N. Y. 8. C. y 


> ‘civil action ; partner not liable to, for frand 
of copartner under e of Procedure (IIl.).. 
officer protected by process; two persons of 
same name (Mass. 
assignment of judgment, what it passes (Penn.).. 
attorney and client: 
a | of ; his duty to client (Tenn.) 
death of client revokes authority to collect 
judgment (I 
= ty of sioner 6 for negligence and ignor- 


e (N. Y.S. 
lability of collecting attorney; ‘statute of limit- 
ations (Penn.). . 


A 233 


- 1% 


bailment, title of finder of money (Va). o¢nuttiehs 513 


— — banking, transfer of stock as collateral 
ID. 0:s. oii nnnaiies axqpegsqoeds keees ais iaeameneeeee 
bar to action, previous judgment not between same 


bill of lading, construction of clause pra lia- 


bility im (Hing.)..........06 wee occes edocesoebnneescess MUN 
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Notes of recent decisions — continued. 


—_- for appearance at hearing ; condition sue 
on ce of defendant ; lice bond requisite 


PAGE. 


bearing adjourned (Penn.  opathcareptpregee 433 


‘see Forged -) 
boundary. n extends ad medium filum (Eng.).. 123 
broker, my broker effecting sale of real estate not 


entitled to commission (Phil. Com. P1.)............ 391 


when commission upon sale of real estate 


Proarned (Be 


**"palimen ; theft of of ea on ocean 


ip ; negligence (Penn.) 


SEED dcd asec <tccccccsdeciscases 164 


evidence negligence in care of goods; opinion os 


chartered car 
limitation of liability (Conn). .). 
non-delivery of goods at appo 
housemen ; pasgtnace i ; bill of 
BOE HOSE CAR Jos 0 eso 0.00 000 ccesccccccvesccess 
when contract, imiting liability ineffectual (Kan.) 
when = -_ e for robbery of passenger (N. Y. 





inted place . ware- 
place wa loss 


BU: DB.) in ceccncs cece secccsccsce corccce cccces 1 


caveat , ham sheriff's sale of property of corpora- 
tion; sale of land and locks of canal compan i 
vendee takes subject to existing rights of mi -. 
owners to water from canal (Penn.) ..............-. 
centennial exhibition, stockholders ° be reim- 
bu before U. 8. loan repaid (U. 8. C. C.)........ 
chattels : 


growing crops (Eng.)......... 2... -sesseeecceeseescs 
sale of: on ao a to. 

may reclaim (N.J 
chattel mortgage: 


Ss 


106 


106 


257 


mortgage on "goods kept for sale, when valid - 


MEE S SOENG end subegesvergedss cacsee. ones 
what sufficient desc: oe of property in ; parol 
evidence to =aee 
PU CINE hc. 6c ans cece -cccecdesccstccesses 


(see Evidence.) 
civil damage law : 
consequential damages (Ind.) 


proviston as to future 
513 


Wigcdecese cdseccensees 373 


Indiana act constitutional (Ind.)......... ........ 28) 


parent may recover Segeyacer for sickness of 
minor son (N. Y. Sup 
bars agent, lien of upon P fata for services (U.S. 


collision, rule when two vessels meet (U. 8. D. C. . 
common carrier. (see ) 
confilict of laws: 
statutes giving action for injuries resulting in 
death have no extra-territorial force (Kan.).. 
—- of limitaton governed by lex loci con- 


constitutional law: 
act providing for assessment of expense of pav- 

ing street u ae adjoining property not uncon- 
stitutional 


71 
- 287 


411 


cumulative voting in corporations; law impair- “-— 


ing obi ions se —  * ere ae 
eminent to ain (Pi 


exemption of As IRE from judicial control 


yal be waived by legislative provision a 


lateral. railroads; act of 13th June, Fey private 
way across river or other stream (Pa.).. 
law exempting property from taxation for acon- 
sideration unconstitutional eSiet .) 
= interference with judicial functions 
enn. 


. 411 


manufacturing ido of Stat not public use (Mich.), 164 


State officers cannot at- 


menee: 1m ae 
tached 


munici Penriaes liability of} act of legis- 
lature in excess of authority ( 
provision finin, glemes or an hn officer for 
failing to qualify (N. C.) 
statute assessing suburban property for im- 
provements in proportion to snannge uncon- 
nee MPU ndhaescdenns see 
tax on peddlers by State a 
wharfage dues imposed by city Ww. 
eT co to what extent State may im- 






conte 
of lek q Sitteoes scars soos sea ieee 
refusal to answer in su res, roc iis 
. — of ver in Sp up. : 
co 


351 
ist. Ct.), 106 


breach of, for theatrical roman (Phil. 
Com. Pl. 433 


Been Ree tee eee teeter eeee tae teeeeees 





construction of (Lowa), 84; (Tenn. 
fraudulent conveyance; i Oe nas will not 
vitiate legal one if 4 le — it ng benetit ot 7? 
implied contract to 
services (W! 





Notes of recent decisions — continued. 





liquidated damages and penalty (Eng. ).. 

power to deed includes power to 
(Tenn.) 
sale of goods by coneianes: rescission of con- 
tract by cousioner (M 
Sunday contract, caslguenent of (Iowa)........... 
SD MII a 0a ts 4056005 103s o4gndedsacsees. 

(see Constitutional Law; Gambling Contract.) 
copy-right, public re resentation of drama; publi- 
cation 
corporat 
forfeiture of stock; resolutions ultra vires (Eng.), 
limitation of authority of paar legality of 
election; quo warranto (Pa.) ................000. 
resolution ultra vires; Gghts of shareholder 
DT casccpidbatcauins iewsistats yin udenadhiaacs 
oui association not a charitable society 
MRL atiechtese Gdbabebeetide choad bauuascices 

(see ‘Libel; Municipal Corporation.) 


county: 


mortgage 


“fo. GUE 0660 06650504 cecgnaseccawaees 148 


6 


board of supervisors of, may give a bond on at- 
q 


tachment proceedings (Miss. 
may take as trustee under wili St eee 2 
criminal law: 
accessory after the fact cannot be tried jointly 
with principal; larceny; meey and acces- 
sory guilty of different offenses (1II.) 
attempt to commit incest (IIL) ............. 
forgery; pleading; ene acquit; plea “of, 
ee 
homicide; intention ny kill in self-defense (Pa.), 
* not guilty, A appeal from verdict and judg- 
ment of ( 


492 


peqepeuties et repealed statute (U.S. Dist. : 
472 


a ella OC SES SERA oe Ph eet Be ae 
sentence for successive terms (Dist. Col 


) 
criminal recognizance, when not forfeitable (Ga.)... 1 


damages: 
action upon covenants in deed; measure where 
failure is partial (Pa.).. 
measure of, in contrast for delivery ‘of ‘goods ‘for 
shipment abroad (U c. Ct.).. 
deed, omission of name * of pone in, at time of 
execution; when void even as to innocent pur- 


chaser (a. a aie ein euihe ORMR ALAS eke mehiss hint ales 
defense; infancy not, to action against criminal 

Lom criminal recognizance ; pardon no defense 
DM. cesapagdeeb aah bnelke: we Kanuvartene anekene make 212 
devise : 





construction of (Penn.) 

vested and contingent p moa remainder ; ex- 
ecutory devise ; base fee (Penn.).. 

divorce, conditional, does not dissolve marriage 


domicile : 
infant’s, is that of father (Ala.)......... 


) 107 
not lost except by removal with intention to “s 


eT 
dower, in partnership estate (Mo.)..............0. 0055 
easement : 
ancient lights ; vendor and vendee (Ga).......... 
in adjoining land for support of buildings ; may 


492 


we acquired by prescription and by implication oa 


ei ttc ngs onsebbae Tobie ay cidhns et eheode 
eminent domain: 
as railway upon public street 
GN Ps ce cicccwccccets son ties ccdasscccacscsecese 
land ‘taken for one public purpose cannot be 
app reitioh) to another without compensa- 
tion 


escape, sheriff not liable for acts of escaped pris- 
Til.) 234 


oner ( 
— 


ration enjoying aiveniege of acts cannot 
‘pie ead ultra vires as to (Penn.) 
permitting acts hos be 


done in derogation of y 


nN eer eee 
evidence : 
certified copy of chattel mortgage (N. Y. 8. C.).. 513 
in action founded on indecent assault (Minn. )... 472 
proof of religious belief as affecting the admis- 
sibility or Cay of testimony ; uncommu- 
nicated threats (Iowa).............. ceseeeeeeeee 472 
executors, failure to insure ; negligence (Penn.) . 186 


executors and administrators, settlement of dece- 
dent’s estate; priority to United States debts; 
charges on estate ; sxpensee. of last illness ; ex- 
penses of administration (U.8.C. 

exemption, right of, cannot be waived by previous 
contract (IIl.) 

exemption from taxation, is in favor only of the one 
GE FIR) oo osc ccc cctccness ssccces egecece 

forged 


not recover on (N. 


Seem eee eee wee eeenweee 


— contract vontract ‘for sale of rain on 
~ ’ g' 


nds, what are; when bona fide holder can- 
Y. 8.0.) 433 
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Notes of recent decisions — continued. PAGE. 
wee: matt causa mortis ; inter vivos (Conn. 433 


( 
iy a pee seey of shares of stock lon 
good will, sale of ; vendor need not abandon his oc- 
cupation; vendor acting for others in same bust 


ness (lowa) Sis Phbadhes rem enkathecce. vankbeneieete aha 
guaranty : 
assignee of note guaranteeing same Gas. ) a 892 
. construction of contract of nn.).. cocces 438 
om 


when not liable for owner’s debt (Ga.) 257 
hushens and wife, equitable Het of wife in mort- 
ed lands of husband (U. 8. | ep eee 493 
illegal contract, action founded A betting agree- 
ment; when maintainable : consideration (Eng.). 287 
ill none I feos, voluntarily paid cannot be recovered 


estead : 
liable for labor done thereon Fi 








mM ..1. 
abandonment by, of contract under statute of 
TEED snus 5édaense sess sien cnddeamendineede 
contract with infant for sale of real estate w. a 
who can plead = SS hare 67 
Defense.) 
insanity : 
in criminal cases; burden of proof; sensenette 
IIE nnd dcncnescdshedsivesa<o6 . 
purchasers without notice of (lowa) ... 67 
what character of, ne to excuse crime(Ga.) 287 
judgments not lien on pers | property (Ill.)....... 218 
urisdiction : 
assigned claim, jurisdiction of Federal courts 
MA iin We Eto cccs  acoccccecceneessenvecass< 


corporation owning | ‘real estate extending 
through different States ; courts of one State 
have not over real estate of another (Ga.) .. 
* aoues of special authority, when Setabiished 
of Federal courts; habeas corpus (0.8. C. C.).... 257 
presumption of, in foreign judgment (Nev.).. 832 
labor, civil engineer not under railroad lien laws 
Riss Ak 5 ssh cieisccctons stanhate epee teeepienass 
landlord and tenant, respective duties and liabilities 
of; liability for injury from defective building 
and from improper use of building (Ga.).. 373 
larceny, animals dise illed yh buried. by 
owner not abandoned (Eng.) Sikes Iiks.<ceanine-<t ial a 257 


ater eee twee cree ee ee eee. eee sees eeesseeeeses 


"Gee Specific performance; Surchahip. ) 


legacy, for exact amount of debt (Mass.)..........-. 
libel, corporation may be liable for libelous publica- — 
RD casssdeines scanssenoshenasb uh éedbiaueides 


lien, when _ is not lien on land; parol sale 
of land 





My 
maritime lien,  gaking note for towage does not ex- 
marriage, (U.8 ER as Sem G EE 411 
, conflict of law; when foreign marriage 


valid and when void (N. °C. Icio. edapioan aeedovaapdian 373 
master and servant: 
defective machinery ; when master liable for in- 
jury to servant (Eng.). ............ccccccsee sees 107 
duty of master as to empl hee of tender years ; 
contributory negligence (Ind.).................. 213 


when the relation exists ; ees of contractor 
IDG). oes eee cree sseecececceecentseesser sree cease 
mechanic’s A, * remedy under not suspended by 
taking note (Penn.) 
mining, right of crown to gold and silver no al = 
mines cow not pass by grant of lands (Eng.).. 
mistake of law 
communis orvor fact jus CN Skok nokdahansdnns 
lait peid by government under (U. 8. Ct. of 


mo: 
cunntion by tee in deed “he Com. PI.).. 
misdescription in ; estoppel (Minn.). . 
mestenee> | a eo title to mortgaged Tands in 
IEE Cio Ms Gh, Qiidac a snncc a snd ence cencccocies we 392 
of crop not 4 planted, invalid (Ga.). ........... 233 
release of first mortgage a preclude mort- 
gagee from enforcing (Mass.)............++-++--+ 
second mortgage ; yaa mortiagot may not re- 
n possession dh di ihn ol beaehtade kins 
upon ew to e Ld (N. J. Ch.)......... 518 
munici oration 
acti on wil not lie against for not opening street 1“ 
antics of as to streets (Minn.)...........-.-eeee0- 148 
duty as to providing hitching poste; negligence; 
proximate and remote cause (Ill.).........-.++- 
Mability for damage from sewer (Mich.).........- 1 
liabili ity for loss caused by want of yon in 
ane ¢ corporate duties (Minn.)............ 
= r- of contract to lowest responsible 
“bidder refused (Penn.)..........--.+0. ty tele ooee 288 
(see Constitutional Law.) 


Notes of recent decisions — continued. PAGE. 











murder: 
ot to kill inferred from use of deadly weapon 
threats 4% deceased against “9 pom will not re- 
duce degree of crime (Penn.) ........--+-ee. sees 
negligence: 
bursting of artificial reservoirs ; (Eng.), 
— lawfully running at large Po public streets 
duty of railroad companies as to (Mass.; Minn.), 84 
child not two —_ and ten poo old incap- 
able of contributory (N. Y. Sup. Ct.) . 
ay meee ry) Ty when it does not ex- 


se wrong-doer (Eng.)...... ....-e0+-e+ee0 sees 
auty and lability of cone of sheep affested 
h contagious disease (IIl.)............000 sees 


failure of rae | to light streets (IIl.) .. 
injury by railroad employee to one ‘on car plat- 
‘orm who was not a passenger (Miss.).......... 
a to looker-on from horse shown for sale \ 
me servant; when employer of contrac- 
tor —_ to servant of sub-contractor for in- 
of a, ponconsesedentsdentnn kecebabinnsnstaee 
arent a guardian cannot be imputed © 
— Ken on0gbkeevensiesen tiaaienianen 
person riding on railroad train without consent; 
duty of railway sompeny toward (Ill.)...... 
railway company liable for injury to assenger 
from defective station platform . Y. Sup. 5 
espondeat superior (Kan.)...........-.--sss-s-22e- 404 
toleanar graph x company cannot stipulate against its 
QUE GER s oeccincce. sepnsedncvenscseustdeeeaaiae 
see Master and Servant.) 
office 
officer de facto may keep possession of, against 
See GRAD oc cscs. des -tvsccce storsvoduseiane 
removal from, i violation of statute; when 
previous —t unnecessary (Va.)......... 
officer, sheriff de facto liable for his own and his 
deputy’s official acts (Wis 
(see Oficial .) 
Official bond : 


ar 1 of condition in; bond of constable (Dis. 


eee wee eee eee eee eee 


parties, holder of legal title to note may bring ac- 
tion thereon (Ill.)....... eccenkteoedensang chee >See 272 
partnership : 
ey partners ; liability of incoming partner 
MAD. o.is.ce dens kane din seekchalecse abhaweeee 
execution oreo oor confessed by one 
partner for firm de sale thereunder ‘of in- 
aut of copartner in the partnership property 
lends deeded to partners as tenants in common; 
nature of title (Pemn.) ......0....ceceee seseecees 
liability of partner for firm debts (Penn.).. 
relations of partners inter se; rights and duties 
of partner who is member of two firms deal- 
ing with each other (Penn.)..... .........2. 0-05 288 
— contract between ecg as to ability on 


eer eee eee eee eee eee ee ee eee eee ree 


perjury, conflicting statements u 5 -_ by de- 
fendants not ~~Veg to establish (Va. bv stctebouel 852 
power of attorne 
Jadgmont ac note b joint debtors; effect of death 
one debtor (PenD.)....,....cc.ceesce-ccccsees 
terms of must be strictly adhered to (Neb.)...... 378 
practice, action to quiet title (Wis.) ............... 14 
pre-emption, one without title to pre-empted land j 
cease raise question of fraud in pre-emption 
presumption of fact, Lee A slenie instrument pre- 
resumption to know its conte: Mo) ° 
presumption of law, co ae pon) ey 412 
proximate cause, short not liable for acts of es- 
x .T MEMBGMOE Gs <6 icec0séchunebaccene: dn abatauh 234 


failure to run train as advertised; liability to 
Scheales’ liege gud ‘ssastgaben, oolaidipy a: 
mec 
tween (U. - Milaitndiesssesanasnes - « aden . A 493 


real estate : 
adjacent ees ag estate; mines; natural 
user ; water (Eng.)... ........6. ssesseeeee : 
servitude, right to Ybuila toa walla a fran . 
title to; construction of will (Pen 
recording of dee record constructivs notice al- 





board = 9 su ryiaoen ac not a court; when first term 
of court i. .C. ed EP Ae IIH 8 A 4 

case arising under Federal constitution and laws; $ 
mining suits (U. 8. ©. C.)...... ccc ccecsececeencee . 838 
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Notes of recent decisions — continued. PAGE. 
rendition of fugitive from Suatice, sufficiency of in- 


dictment can be tried only in State where found 

SN din btiin cg dada sda unedéaseaiecsood: cea cececese 272 
restraint Te _— in restraint of trade ; 

sale of goed i ts ten kodeds eats csdecsaeeas 412 


riparian owners : 
ar on fresh water; non-navigable stream 


use of stream by pasesetesien (N. Y. Sup. Ct. “a 


rivers, rights of persons floating logs in (Miss.) i 
conditional sale and OW) we ee (Ga.)..206 cones oe 257 
of personal ke de ere 312 
implied contract ; estoppel (Conn ) 


of real estate; stipulation in contract; construc- 

tion (Penn. 7. ¢ nS pee 
what is not breach of contract to deliver (Eng.) 312 
when title passes ; payment by draft (Penn.) ... 312 


age: 
how far one performing work upon uncom- 
pleted service entitled to (En 
ore Dp. by — not entitled to salvage on 
at (U.8. D. C.).......... 
set off, what are not mutual BOs GG. . «0s cacesees 165 
ships and shipping: 
bottomry bon when unauthorized (Eng.) ..... 312 
lien of material men under State laws; when 
material men no lien; ‘ew constitutes vessel, 
ee or domestic (v. 8. C. C.) 
slander, charging married man with being a whore- 
master, actionable per se (Iowa.)......--.-.. . «+--+ 273 
specific performance : 
contract for conveyance of real estate (U.S. 


Ais Riss | hiidbbinneeesdbe sie: c8os cobpedse cases 

of agreement for lease ; when not enforceable 

by reason of laches (Eng.) 
statute of frauds: 

acts og oral agreement to convey real estate 


—y possesion ; evidence of user right to 
minerals (Eng.)............ 

commercial agency ; promise to pay debt of 
another; trade protection society (Conn.).. 

contract arising from implication of law (Penn. ) 412 

paret romise in consideration of marriage 

alee to pay debt of another (Minn.).......... 514 

oon to release judgment of third person 


D 
statute of limitations : 


accounting for coal wrongfully taken from 
Mss DD chnatdkeiibess sabe. e600 

nowledgment; what sufficient to take case 

a diintin ks dina mike éhéd 1000ekss, 9600960 


conduct of debtor “~~ ny creditor will take 
case out of statute (Pen 
weet ae acknowledgment will not take case 
IEG al, <n ae Anal dha bedegsudsced cade ces 
vendor’s ien oe estate (Temn.)............ .. 84 
(see Conflict of Laws.) 
stoppage in transitu : 
bankruptcy of purchaser; constructive policy 


(Eng 
gueae' bonded in consignee’s name (Conn.)....... 352 
er 
sheriff paying execution _ his hands not subro- 
gal to lien thereof (V 
be — ne en besween “lien creditors; right 
[ay 4 for value without act- 
ual ny of mn ene.) pensiees Sah oaces 
sup) fmontery rooee n place of examination 
of debto ¥ su ch.” 


ro Contempt.) 
suretyship: 
— bond; right of obligee to enforce 
bond signed on condition (Mo.). 
death of surety operates to revoke (Mass.).. 
how far surety to lease discharged by distress 
and release; construction of lease (Penn.) 
surety on curator’s bond; violation * reneeeent 
oraneous parol agreement (Mo * been ine 
when guaranty Snes Collateral (Ind.). er eee Saaeds : B52 
taxation: 
—— mee < of street railroad for sewer (U. 8. 


BD. OB)... .. cevcee 
assessment of taxes; a judgment claim against 
pp ay on cannot be set off against muni- 
es 
buildings eroched for its own use by Federal gov- 
ernment on lands of pa. not taxable (Va.) 234 
on diers by State (Tenn.)............... «... 351 
publication o delinquent t tax list in unauthor- 


ized newspaper ; ; righ t of tax payer 
to injunction ; parties ( ob caaiacealitwas:s 333 
under law, of capital enolase in fore 
commerce not ———— See Sup. Ct.) 278 
telegraph, corrections of message by,not guaran’ 
to receiver (Eng.) ....... Bisa tect a Wastitie estas 187 





Notes of recent decisions — continued. PAGE. 


title, to growing crops: sale by tenant ; effect of sub- 
ia forfeiture of lease and ‘abandonment 


eonteanna: what is infringement of (Eng.). . 
trial by ju 
accus cannot be deprived of (N. Y. Sup. Ct.) .. 107 
separation of juror from his fellows after with- 
rawal of jury (Minn.). 48 
trusts, — by trustees in excess of authority, 
void (En 187 
vendor an eee 
improvements by vendee in possession under - 
verbal contract of sale (Tenn.)............. .... 
lien of vendor of goods sold to fraudulent ven- 
dee ; attachment and sale by creditor of ven- 


dee i DIG. “Rane: eudddad opgntnns 664b.c0sepdess. 
(see Chattels ; Easements.) 
voluntary conveyance, what necessary to sustain; 


liability of grantor as indorser (Tenn.)............. 
warehouseman, degree of care required of (Wis.). . 124 

watercourse, what is seeraner mark on navigable 
ee LD 544 Wo chblnnshsavatirenteeeeesaa pean 

165, 313 ; (Penn. } Ly ie, os 
) 392 

— _eengeet to annuities; nature  y estate 


construction of (Eng.).. 


devise 'to ‘*brothers and sisters” ; issue of sister 

dead before date of will not entitled ; undue 

influence: fiduciary relation; habitual intem- 
perance and sensuality of testatrix (Penn.)..... 472 

general words followed by enumeration of spe- 

Se I Bois odie saknicédn ctademansendataiss 
insufficient execution of (Ind.). 42 
power of county to take as te under (Penn.), 514 
392 





sufficiency of description (LIL)... ............. .. 
(see County ; Real Estate.) 
witness, form of oath to witness de bene esse under 
United States Statutes (Md.)... ..............22 eee 235 
Nulsance: 
abatement of; unnecessary injury (Buffalo Sup. Ct.), 255 
building obstructing street ; stationary engine (Me.), 149 


Office, excise commissioners ; unnecessary act under 
mistake of law, does not ‘invalidate eS  . 
what is necessary for valid appointment (Ct. App.).. 

Officer, acts of de facto and ex officio (Me.)........... ... 


Parties, action against joint obligees; joining survi- 


vor with representatives of decease surety dis- 
a: Br GOMER COG. AMi casi ceccccccvecs cocccceds 123 
Partnershi 


acts done in relation to partnership property after 
dissolution ; when pen apr presumed to con- 
tinue as to such acts (Ct. App.) Lisyedudeknsadtmasiense 

agreement as to dissolution (Wis.)..............0. «0. 357 

certificate and affidavit filed in limited partnership 
agreement must be strictly true; limited partner- 
ship under statute; payment by special partner 
ee + omey in cash before certificate is filed 0 

oo of partner winding up business of dissolved 

in action by stockholder of corporation for frandu- 
lent acts of directors (Ct. App.)........-.-.-..020 +25 

pay! mane of private debts by partner with firm fuuds 


Payment, appropriation of payment to illegal claim (Me.) 149 
Perpetuities ; undue — of power of alienation ; 


vested interest Ci Mis ince vetesenccavecedutees aée 
Pleading: 
yt in action on insurance policy; recitals 
Bh Cee BM dhes 000006 cccescccgcec cece ccceeesposccseces 
construction of complaint ; demurrer iy App.)..... 211 
construction of answer; when nonsuit not allow- 
SED GIR: BBB ics cs cccvccsvedess aacctcesésssnbdesceces 
Practice : 


action by creditor to compel assignee to account ; 
order to vacate ag 0180 of judgment ; what 
costs allowable (Ct. App.)....... ....sscecesseceee ee 66 
appealable order; order made preliminary to action 
not reviewable ; general exception when available 
OR, MUOIED. aa 3-6. nocedessbocsaceuscusbegivvcssen evs 
at trial ral objections to evidence need not be repeated 
‘as to same class of evidence (Ct. App. 
commission to take testimony; when_ob = to 
defects in execution must be taken (Ct. 
exception; motion to dismiss complaint at Ce of 
case ; reservation of decision by referee (Ct. App.}, 186 
general objection to evidence ; effect of, on ‘appeal 


PII. noc 6606. 69005050 6s cb. ckees vet vetatape sen eves 

soloed upon surety bond precludes re 
action for deceit (Ct. App.) 289 

numerous exceptions; on appeal; duty of counsel 
(Ct. App.) 


See Refer 
Prescription, conveyance of cdjoining premises withou ut 
ceunrvenen of Seamenens t obstruction of lights ay = eo 
6 aa. communication, knowledge coming to 


PUTT eCTTeTeT ere eee eee eee 
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Railway : PAGE. | Slander — continued. PAGE. 
ilegal « inenges ayment of charges on connecting words actionable per se (Ohio).. eiccces eeheaeneene 

ui ath. for land taken for construction Spiritualism 


sg eet subject to mortgage upon; statute re (Wis). 13 
ing speed of trains to be enforced strictly ( 

inclosing land ; obstructing passage to depot ; parol 
agreement (Me.) be-codaehscdsessas cgcbeee sua ebmasee 149 

when street railway company bound to remove ob- 
ee from street (Penn.) .............cseese0e 


Real esta 
custom ; rights of owners of surface and of rights 
of mining pron ety <baanéedasdariae 170 
fences part of realty (Ind.) -..............ssseeeseseees 453 


interest in land transferred to interest in purchase 
money; when Sma money derived from lands 
is and is not es. 2 pp.).. 83 
sale of (Eng. 356, “8)) vendor and vendee; vendor 
remaining in possession after time fixed tor com- 
pletion o Perobase ; vendee entitled to all nents 
SE IEG knvncds éccscsceceseccscsaesteeneses 
title by pouens “A sufficient to restrain action 
against adverse claimant; possession sufficient to 
establish title against intruder Oh, BID. v3.00 505065 
vendor and purchaser; contract by ietters : descrip- 
tion of — “the proprietors; ”’ statute of 
frauds (Eng. 
Receiver, conveyance by Poon of rents and profits 
has no title to lands (Ct. App.) 
Bose izance, defense to eclen upon, when insufficient 


( ven deakstsd. mabeiededvanhécesesdnecsee. ahehiene 
Reference, finding by referee of negligence as conclu- 
sion of law; effect of; negligence ae | uestion of 
fact ; practice ; when facts not reviewe y court ed 
appeals (Ct App.) Epatswe-s otnecdennsenedegeel. sank aanenane 
Removal of cause : 
corporation citizen under act of congress; verifica- 
tion of petition (Ct. App.)........000. ceccccccsccees 47 
jurisdiction of federal court ; when State real party 
in interest ; rw statute as to foreign insur- 
ance companies SUN na Shh p-2bes she (nase keane thes 14 
question of loss of jurisdiction, now raised (Ct. 


P- 
Rescission of contract : 
exchange of notes; false representations and insol- 
vanes ; what necessary to authorize rescission 
SRR eee PR ays an aig Byte ny aT 
proof of fraud or mistake must be clear and palpa- 
ble (Penn 


+) 
See Contract, Statute of Frauds. 


Sale: 
caveat emptor ; omngperete’, ae 5 egnaeg of value by 
vendor; rt of ttels (W 
conditional ; return within i Sey time; ‘what 
is reasonable time within which to return ; of real 
estate; misrepresentation; contract for sale of 
logs ; when title ID POPs 0. 0s 0ns, hess baesacdn 358 
deficiency in quantity Saeed s delay of six 
months when not a waiver; claimant by note not 
et waiver ; right of vendee to recover for deficiency 
uantity ; words “‘more or less” cover only 
Le ROE PSA 276 
lien to unpaid vendor ;  Gelivers” by broker for un- 
disclose principal; ny Sal order; dock war. 
rants; custom of don dry goods market (Eng. ), 518 
“ ods to be delivered ; mercantile contract ; time 
shipment; dates of ‘pills of lading (Eng.).. «++» 356 
Sheriff: 
action by, against deputy and bondsmen; when 
knowledge of under sheriff not imputable to sher- 
; when wrongful act of deputy cured by subse- 
quent events (Ct. TDS 6 ic 6d0cceins900006~ 4050: s050 60 274 
Ship and shipping 
anchoring in track of ferry boats not negligence per 
se; collision ; negligence in anchoring small boat ; 
failure to carry light not conclusive evidence of 
negligence; meaning of word “ vessel ;”’ does not 
mean small boats MINN: «0'x0kins pamhenes antpeicteby 495 
authority of managing owner; liability of co- 
owner ; commission on sale of ship; construction 
of power of attorney; salvage: inequitable agree- 
ment; life salvage; rules as to vessels at sea apply 
in English channel Eng.) PE aes Fa 
charter party; rejection; time; detention (Eng. 35 oe 
495 


collision ; meniiey of owners (Me.), 150; (Eng.) . 
custom ; whether excluded by terms of charter 
party; West India posts ; payment of lighterage, 
whether by ship owner or charterer (E ng.) sain haigarn 
duties of barges and of steamers navigating rivers ; 
I i ae en 
implied warranty ; seaworthiness; time at which it 
attac! es? charter party : commencement of voy- 





oueul a = e; use of spar of ship = Ang he. a 
key-engine for pu mping water; ch Pf 
ae as to cessor of charterer’s ifability (Eng. hs 


— etition of slanderous charge may be given in evi- 
ence; rule as to when repetition of slander is 
admissible ; justification not established by proof; 


ect of failure to prove (Ct. App.) ........+..sse00. 432 





who is? rogue or vagabond ; using subtle craft by; 
pa almystry or otherwise ; 5 Geo. 4, c. 83, 8. 4 (Eng.) 356 
Statute of frauds : 
acceptance, what constitutes ; when question of ac- 
ceptance not one for jury; examination before ac- 
« tance; letter admitting purchase when not 
cient memorandum (Ct. App.).............. 2. 
acquiescence ; deposit, when recoverable ; memor- 
endure of agreement; vendor and purchaser 
MB) ccckcse ésiccnccivensss panne: dies tssnccnieeee 
agreement for lease ; letter; commencement of term 
mot sthbed (img.) ..... 2... sesccsccdgnscavehtsesdbanen 
agreement to sell real estate; memorandum suffi- 
cient; promise to pay debt of another (R. L.)...... 517 
agreement relating to real estate, when not affected 
by; contract for sale of real estate; payment of 
purchase-money; conditions; waiver of condi- 


tions of written contract by parol (Ohio) .......... 
assumpsit lies to recover price Of real estate (Me.).. 68 
contract of sale of personal property (Ct. App.) $= 47 

bg ey, oe of * pe by broker; signature in broker’s 

WE SID 0 00:00:00: 00.00-n00s consinesenmeunbed lane 


rescission oi valid written contract by parol (Wis.).. 358 
verbal lease for two years; effect of entry by lessee 
under such lease ; tenancy from year to year; out- 
going crop; to whom belongs in tenancy from year 
to year; notice to —_ tenancy from year to 
pons ; by whom to be given; construction of lease 

rom year to year; when term ends (Ct. App.)..... 615 


See Contract. 
Statute of limitations: 
fraudulent yt payment of part of claim 
CUeim GEE PORE Oi Doe cs tcnccessscecscncsase astad 


residents of confe copie states during war (Wis.).... 14 
Stoppage in transitu, unpaid vendor; arrival of goods 
OF GRRIRIAIOE TIRE) ooo ciccces cpst seuss ssccccoadsanae 415 
Statutory construction : 
allowance of claim & canal auditors under Laws 
BOOR, Cham. GRD COR. BR Doses. oecccsce-cces oeeneanen 820 
charter of Albany; Pe ppolntment “ biennially ;” 
appointment of street commissioner; effect of 
— when amendment not effective (Ct. 
chanter of city of Brooklyn; repeal of prior act need 
not be in express words nor by contradictory legis- 
lation (Ct. App. 
construction o statute ; municipal body ney sue, 
nooweiotenting act of 1875, chap. 49 (Sup. 
defalcation and a! + yaapede 3 what is oieeans “in- 
capable,” etc. (W 
contrariety Saecen Scales of later and earlier 
= repeal of statute by implication (Ct. 


A eee eee memes eweseeesr sees eees 


sume proce, judgment of Sapam in, 
not conclusive as to amount of rent due (Ct. App.)... 311 
Supplementary proceedings, Supreme Court have wer 
to punish for contempt of order of ‘county judge in 
( Ds 0.0 o0.000+ ccccnsiongececep a0peeeesesens een Mate 
Surety. — of one, for benefit of another (Ct. App.), 166 
uretys 
contract for performance at several distinct times; 
discharge of surety yt time given to principal; 
principal and surety (Eng 
declarations, when An SE when right of con- 
tribution founded; arol evidence admissible to 
fix right of contribut on; pene as between 
accommodation makers 0 note; stipulations be- 
tween sureties (Ohi0) ........... 62 cee secccccecese 
promise to one for benefit of another; when surety 
Ob Mabe (OE. ADB... oiccccesccccsccccessscerdese ane 166 


Taxation: 
action to remove assessment as cloud on title; pier 
erected under a franchise is real estate ( ~ App, 2 
of bank stock; ratio of assessment of real esta’ 
what constitutes pas rule for deduction on = 
ome count of real estate (Ct. App.) ............ 0 ceeceeee 274 


adverse possession of one against other tenant; 
ee of contract; tenants in common (Ct. 
assigninent under two-thirds act invalid to convey 
title to assignee when proceedings invalid (Ct. 


PP. 
to stolen chattels; proceeds of by say 9 ne; mayer’ 


bonds may be followed by owner (Ct. App.). . 353 
(see Adverse Possession. 

Town, comeawe resulting from unskillfulness of select- 

SARE GE GOD 0. cccsvesoce cose ccoucetoets- 4¢essaeneue «ee 150 
e-mark ; 

assignment of; when a court of equity should not 
restrain the use of (Md.) ............. ..- 439 

injunction; ieormon of similar name carrying on like 
‘business "bee 00.4405894p 53845068 4040965 MEE - 200 

Injunction.) 








Trial — continued. 


exceptions ordered to be heard in first instance at 
General Term ; practice at; verdict ordered sub- 





allegation of Seeclvaney insufficient to give juris- 


diction; creditor at large cannot = resulting 
trust; effect of debtor’ 8 ——_ (Ct. App.)......-0++- 
dealings of with t 


t propprti title of 

trustee to trust property. ra by him; trus- 

tees of partnership interest of teaneers jcepur- 

}. a by trustee of trust property sold (O 

duty of trustee: life interest and ae Eo ny when 
trustee not entitled to commissions (Penn.)..... 

= possession; when liable for rents and 


Usage, admissibility of evidence of a usage, in the ab- 
sence of a special contract, in respect to services ren- 
dered; presumption in respect of such usage as to the 
services rendered in accordance therewith; presump- 
tion as to the knowledge of the existence of the 
veneee (Md.) 
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a to opinion of General Term (Ct. App.) ......-. 290 


BIT 


in 
ts (Ct. App.)......-seeeees Siatabbaee vontasenbine 432 


439 


jury: 
payment of expenses of omen suit to obtain a 


release of attachment (Ct. A 


ars a = _ (chap. 163); what is payment of usury am 


ustions ment extending time of payment of 
valid ob! “9 does not invalidate such obliga- 
tion on SrU et scdaben tu sesaueasecasens & tneih 353 


Vendor and vendee. (see Sale.) 


Warranty: 
knowledge of vendor as to use intended (Wis. 
measure of damages ; = of seed ; implied 1 
of genuineness Ct. A pp- 

when implied; sale of c attei for specific purpose ; 
warranty by ‘vendor of fitness for purpose; no ex- 
ception as to latent defect; measure of damages 
(Eng 


311 














ee SS 
PAGE. 
Watercourses, rights of riparian proprietors along navi- 


wae’ Nin 600.00 0000. 0400n06neuseeeblasswaad: x66 


benefit to party by will does not establish undue in- 
fluence ; character of provisions in will, when con- 
sidered ; a of testator; undue infiu- 
ence (Ct. ME De coc ivages 608% 04hbbi dl Dieeheesdenkes 
construction Of 6! App.).....125, | Pay’ 274; (Eng.) 
9, 518 ; Penk) 
rations may —' bequests Qlich) Ds iseettakes aon 499 
dev Vise ; vested er contingent estate (Eng.)........... 253 
imperfect description ; paeal evidence (Eng.).. . 415 
life tenant ; widow not next of kin (Ct. App. Rodina. M47 
mistake in will as to number of children; } wee 
legacy charged on real property (Ct. App.)...... 125, 146 
other daughter surviving (Eng.).........-..--. esses 518 
power; testamentary appointment; excessive ap- 
pointment ; illegitimate ct children ; joint tenantry ; 
gift in default of appointment; hotchpot clause; 
yee release; proof in bankruptey (Eng.). e 
what is not a trust (Penn.) RPE RADE i a4 PE 
real estate ; misdescription ; intestacy (Eng.). 
when devise for life draws interest (Ct. App.).. 
“ese not .take under bequest to next of kin 
AEE. np hs beh ieidka ends <obbdnad ceeeuvanein’s 


Witness: 
advice of attorney; banks and banking; effect of 
admitting erroneous evidence; personal transac- 
tion undcr section 399, of Code ; remarks made by 
deceased to third party in witness’ presence (Ct. 





pp. 
competency of, convicted of perjury ; evidence of 
conviction (Sup. 
competency of, under Code, section 399 ; 


intent (Ct. 


nl hin tehhddsens Gndeameanhs dt hehinesPos anand é 515 
person found guilty of perjury, but against whom 
judgment has not been pronounced, competent as 
(Ct. APP.)e...-:00+ ceseeceeeeeceeeeeee cee ceeeesee eee 311 
Words 
“other soe Kors a} 518 
GE MNS da dbd hake ta cndeesecordascsesseouace 495 


(see Bankruptcy.) 
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